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PUBLIC  SERVICE  COMMISSIONS 


ALABAMA. 
Pablic  Service  CommisMon. 

Sam  p.  Kenneot,  Preaident,  Annis- 

ton. 
B.  H.  GoopEB,  MoTitgomery. 
S.  P.  Gaillabd,  Mobile. 


Atttcus    Muixdt^    Secretory,    Mont- 
gomery* 

ARIZONA. 
Corporation  CornqpuMioA. 

Amos  A.  Betts,  Chairman,  Phoenix. 
¥.  A.  Jones,  Phoenix. 
D.  F.  Johnson,  Phoenix. 


A.  E.  Stbij'.er,  Secretary,  Phoenix. 

ARKANSAS. 
Corporation  Commistion. 

Thomas  £.  Woon,  Chairman,  Little 

Rook. 
Berbebt  R.  Wilsoit,  Little  Rock. 
WAi/nsB  G.  Brasher,  Little  Rock. 


Gut  a.  Frbblum^  Sewetaxy^  Little 
Rock. 

CALIFORNIA. 
Railroad  Commission. 

Edwin  O.  Edoebton,  President,  Flood 

Bldg.,  San  Francisco. 
H.    D.   LovKi^ND,   Flood   Bldg.,   San 

Francisco. 
Habley  W.  Brundige,  Flood  Bldg., 

San  Francisco. 
Irving.  Martin,    Flood    Bldg.,    San 

Francisco. 
Frank  R.  Devlin,  Flood  Bldg.,  San 

Francisco. 


W:    R.    WiLUAMS,    Secretary,    Saa 
Francisco. 


COLORADO. 

Public  UtUities  Commission. 

Grant  E.  Haldbrman,  Chairman, 
State  Capitol,  Denver. 

A.  P.  Anderson,  State  Capitol,  Den- 
ver. 

Vrank  p.  Lannon,  State  Capitol, 
Denver. 


GuDRGE    A.     Flannigan,    SecreUfy, 
Denver. 

CONNECTICUT. 
PuUie  UtUities  Commission. 

Richard  T.  Higginb,  Chairman,  Wiii- 

Bted. 
Chab.  C.  Ef.wBLL,  New  Haven. 
JosBPU  W.  Alsop,  Avon. 


Hrnrt  F.  Billings,  Secretary,  Hart* 
ford. 

DISTRICT  OF  COLUMBIA. 
Public  Utifities  Commission. 

Colon n.  Charu»  W.  Kltz,  C&air- 
man,  District  Bld^..  Wanhington^ 

Louis  Brownlow,  Florence  Courts 
Washington. 

Vacancy. 


Walter  C.  Allen,  Executive  Secre- 
tary, District  Bldg.,  Washington. 

FLORIDA. 
Railroad   Commission. 

R.   Hudson  Burr,  Chairman,  Tall» 

hassee. 
Newton  A.  Blitch,  Tallaha 
Royal  C.  Dunn,  Tallahassee. 


Lbwis  G.  Thompson,  Secretary,  Tal* 
lahassee. 
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PUBLIC  SERVICE  COMMISSIONS. 


GEORGIA. 

RailrcMbd  CommUftSoB. 

ChablCs  HujtPH)£t  JL'AFPIEB,  Cl»Air^ 

man,  Atlanta. 
Paui.  B.  Tbammeix,  Dalton. 
James  A.  PEmrr,  I.A\i-r«iiceville. 
John  T.  Boifeuitj.et,  Macon. 
J.  D.  Price,  Athens. 


Albert  Collier,  Secretary,  Atlanta. 

HAWAII. 

Public  Utilities  CommiMioB. 

William     T.     Garden,     Chairman, 
'  Honolulu. 

Alex.  J.  GiGNOtix,  Honolulu. 
Ingram  M.  Stainback,  Honolulu. 


ir.  P.  O'SULLIVAN,  Secretary,  Hono- 
lulu. 

IDAHO. 
PuUie  Utilities  Commissionu 

A.  L.  PBEEnAinsB,  President,  Boise. 
(^KOROE  K.  Erb,  Boise. 
E.  M.  8wr:ELKT,  Boise. 


C.  J.  Cam:^han,  Secretary,  Boise. 

ILLINOIS. 
Public  UtUiHes  Commission. 

Jamks    H.     \Vilk]Br.son,     Chairman, 

Springfield. 
Frank  H.  Funk,  Springfield. 
Walteb  a.  Shaw,  Springfield. 
Thomas  E.  Dempcy,  Springfield. 
P.  J.  Luorr,  Springfield. 


R.  Allan  Stephens,  Secretary, 
Springfield. 

INDIANA. 
Pablic  Service  Commiesioii. 

E.  I.  Lewis,  Chairman,  State  House, 
Indianapolis. 

J.  W.  McCabdlk,  State  House,  In- 
dianapolis. 

Gt.VNN  VanAuken,  State  House,  In- 
dianapolia. 


Frkd  B.  Johnson,  State  House,  In- 
dianapolis. 

P4U1:*  i^  HAti^s,  State  Hvu^,  In- 
dianapolis. 


Carl  H.  Mote^  Secretary,  401  State 
House,  Indianapolis. 

IOWA. 

Board  of  Railroad  Commissioners. 

DwiiiHT    N.    Lewis,    Chairman,    Dei 

Moines. 
John  A.  OtiHEB,  Winterset. 
C]iARUs»  Webster,  Waucoma. 


Georc.e    L.    McCaughan,    Secretary, 
Des  Moines. 


KANSAS. 

Court  of  Industrial  Rdations. 

W.  L.  UuGGiNS,  Presiding  Judge,  Em- 
poria. 
Clyde  M.  Rkf»,  Parsons. 
George  H.  Wark,  Caney. 


Carl  VV.  Moore,  Clerk,  Kinslflf. 

KENTUCKY. 
RaitroMl 


J.  8.  CoopBR,  Chairman,  Somerset. 
P.  N.  Burns,  Paducah, 
E.  C.  Kash,  Jackson. 


Richard    Tobin,    Secretary,    Frank- 
fort. 

LOUISIANA. 

Railroad  Commission. 

Shei.bt  Tatix>r,  Chairman,  Crowley. 
John  X.  Michel,  New  Orleans. 
HuEY  P.  Long,  Shreveport. 


Henry  Jastbbhski,  Secretary,  Batoi 
Rouge. 
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PUBLIC  SERVICE  COMMISSIONS. 


MAINE. 

PabKc  UtiHlUt 

Benjamin    F.    Cleaves,    Chairnuui, 

Aagusta. 
HfaRREBT  W.  ThAFTOW,  Augusta. 
Albert  Grretvlaw,  Augusta. 


Gkobge  F.  Giddings,  Clerk,  Augusta 

MARYLAND. 
Public  Service  Commiatton. 

William  M.  MAiiOT,  Chairman,  Mun- 
aey  Bldg.,  Baltimore. 

James  C.  Legg,  Munsej  Bldg.,  Balti- 
more. 

J.  Frank  Harper,  Munsey  Bldg., 
Baltimore. 


Benj.  T.  Fexdau.,  Secretary,  Mun- 
aey  Bldg.,  Baltimore. 

MASSACHUSETTS. 

Commiuioii   of  the  Doi^rtment  of 
Public  UtilUMs. 

Henry   C.   Attwill,    Chairman,   167 

State  HoiLse,  Boston. 
EvKHETT  E.  Stone,  167  State  House, 

Boston. 
Aix>NZO  R.  Weed,   167   State  House, 

Boston* 
David  A.    Elus,    167    State   House, 

Boeton. 
Hex  BY  G.  Wells,  167  State  House, 

Boston. 


Earl    R.    Stewart,    Capitol    Bldg., 
Lansing. 


Wiix  H.  Brunson,   Secretary,  Capi- 
tol Bldg.,  Lansing. 

MINNESOTA. 

Railroad  and  Warebouso 
Commlssioii. 

Ira  B.  Mn.Ls,  Chairman,  State  Capi- 

tol,  St.  Paul. 
O.  P.  B.  Jacubson,  State  Capitol,  St. 

Paul. 
Fred  W.  Putnam,  State  Capitol,  St 

Paul. 


A.  C.  Clausen,  Secretary,  St.  Paul. 

MISSISSIPPI. 

Railroad  Commission. 

George  R.  Eowabds,  President,  Mo- 
Cool, 
W.  B.  Wilson,  Corinth. 
C.  M.  Morgan,  Hattiesburg. 


Andrew  A.  Highlands,  Secretary, 
107  State  House,  Boston. 

MICHIGAN. 

Public  UtiUtiaa  CommissioB. 

WiixiAM  M.  Smith,  Chairman,  Capi- 
tol Bldg.,  Lansing. 

WiLiJAM  W.  Potter,  Capitol  Bldg., 
I^n.<«ing. 


James  Galgeran,  Secretary,  Jackson. 

MISSOURI. 
Public  Sonrico  Commission. 

WiLLLAM  G.  BufeiRY,  Chairman,  Jef* 

ferson  City. 
Edwin  J.  Bkax,  Jefferson  City. 
David  E.  Bi^ir,  Jefferson  City. 
]NoAH  W.  Simpson,  Jefferson  City. 
Edward  Flad,  Jefferson  City. 


N.  E.  WiLiJAMS,  Secretary,  Jeffersoa 
City. 

MONTANA. 

Board    of    Railroad    Commissionora 
and  Public  Sorrice  Commission. 

Daniel  Boyle,  Chairman,  Helena. 


Sherman  T.  Handy,  Capitol  Bldg.,  'J.  E.  Mc  Cor  mice,  Helena. 


J.ani$ing. 


1  Lee  Dennis,  Helena. 


Samuel  Ouell,  Capitol   Bldg.,  Lan-  | 
ainjr. 


W.  J.  HAYNEfci,  Secretary,  Helena. 
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NEBRASKA. 

State  Railway  Commission. 

H.  G.  Taylor,  Chairraan,  State  Capi- 
tol, LincolD. 

Thomas  L.  Hall,  State  Capitol,  Lin- 
coln. 


PUBLIC  SERVICE  COMMISSIONS. 

NEW  YORK. 


Public  SmgvUe  Conaiitsioa,  Isl 
District. 


Lewis  Nixon,  Commissioner,  49  I^- 
fayette  St.,  New  York  City. 
^        ^  .  Alfred  M.  Barbett,  Deputy  Comiiiifi- 

T.  A.  Browne,  State  Capitol,  Lincoln.  [      .i^^^,.^  49  Lafayette  St.,  New  York 

City. 

John    E.    Cltitiss,    Srerolary,    State    Mo»gan  T.  Donnelly,  Deputy  Com- 


Capitol,  Lincoln, 

NEVADA. 

Public  Service  Commission. 

J.  F.  Shaughnessy,  Chairman,  Car 

son  City. 
W.  H.  Simmons,  Reuo. 
J.  G.  Scruguam,  Carson  City. 


S.  G.  CoLCORD,  Ass't  Secretary,  Car- 
son ("ity. 

NEW  HAMPSHIRE. 
Public  Service  Commission. 

William    T.    Gunnlson,    Chairman, 

Rochester. 
Thomas  W.  D.  Wouthen,  Concord. 
John  W.  Storks,  Concord. 


missioner,    49    Lafayette    St.,    New 
York  City. 
Charles  V.  Halley,  Jr.,  Deputy  Com- 
missioner,   49    l^afayettc    St.,    New 
York  City. 


James    B.    Walker,    Secretary,    49 
J^fayette  St.,  New  York  City. 

Public  Service  Commission,  2d 
District. 

Charles  B.  Hill,  Chairman,  Albany. 
Frank  Irvine,  Albany. 
John  A.  Barhite,  Albany. 
Joseph  A.  KiCLr.oGQ.  Albany. 
George  R.  Van  Nakec,  Albany. 


Walter  H.  Timm,  Clerk,  Concord. 

NEW  JERSEY. 
Board  of  PnUic  Utility  Commis- 
sioners. 

John    W.    Slocum,    President,    Long 

Branch. 
George  F.  Wright,  Paterson. 
Harry  L.  Knight,  Medford. 
Andrew  Gaitl,  Jr.,  Kidgefield. 


Alfred  N.  BARitKR,  Secretary,  Tren- 
ton. 

NEW  MEXICO. 
State  Corporation  Commission. 

Hugh  H.  Wiluams,  Chairman,  Santa 

Fe. 
J.  M.  Luna,  Santa  Fe. 
Bonifacio  Montoya,  Santa  Fe. 


A.  L.  Morrison,  Clerk,  Santa  Fe. 


Francis    X.   Disney,   Secretary,   Al- 
bany. 

NORTH  CAROUNA. 
Corporation  Commission. 

William  T.  Lee,  Chairman,  Kaleigh. 
George  P.  Peh^  Raleigh. 
A.  J.  Maxwell,  Raleigh. 


R.  O.  Self,  Cferk,  Raleigh. 

NORTH  DAKOTA. 

Board  ol  Railroad  Commissioners. 

S.  J.  Aandaul,  President,  Litchville. 
C.  F.  Dvpns,  Bismarck. 
Frank  Miluollan,  Bismarck. 


J.  H.  Caldkkhcad,  Secretary,  Bis- 
marck. 

Fred  Bremikr,  Director  Division  of 
Utilities,  Bismarck. 
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PUBl.lC  SEKVICE  COMMISSIONS. 


OHIO. 

PaUic  Utilities  Conmiisaoii* 

Chaeles    C.    Marshall,    Chairman, 

Columbus. 
Beec^heb  W.  Waltermike,  Colnmbus. 
Bykon  M.  Ci.exDening,  Columbus. 


G.  C.  Maxwkll,  Secretary,  Columbus. 

OKLAHOMA. 

Corporation  Commission. 

Art    L.    Walker,    Chairman,    Okla- 
homa City. 
Campbell  Rissell,  Oklahoma  City. 
R.  £.  EcHOLR,  Oklahoma  City. 


PORTO  RICO. 
Public   Senrice   Commission. 

JosiS   E.   Benkujcto,   Chairman,  San 

•hian. 
Ci'riLLRRMo   EsTEVEs,   Vicc-Chairman, 

San  .Juun. 
J.  \V.  Bonner.  San  Juan. 
Mam'el  Camt'I^as.  San  .Ttian. 
Salvador  Mestrr,  San  Juan. 
1'ai:l  c;.  Miller,  San  Juan. 
A.  lU:iz  SoLER,  San  Juan. 
Jos£:  G.  T0RBE8,  San  Juan. 
L.  Santiaoo  Carmona,  San  Juan. 


P.  E.  Glenn,  Acting  Secretary,  Okla- 
homa City. 

OREGON. 

Public   Serrice   Commission. 

Fkro  Cm.  Buchtel,  Chairman,  Salem. 
Hylen  H.  C^rey,  Salem. 
Fred  A.  Williams,  Salem. 


W.  P.  Ellis,  Secretary.  Salem. 

PENNSYLVANIA. 

Public  Serrice  Commission. 

Wm.  U.  B.  Ainev,  Cliairman,  Harris- 
burg. 

Samuel  M.  Cleme:nt,  Jr.,  Philadel- 
phia. 

S.  Ray  Shelby,  Uniontown. 

John  W.  Bekd,  Clearfield. 

John  S.  Rillixm,  Harrinburf^. 

James  S.  Brnn,  Philadelphia. 

Mjlton  J.  Brecht,  Lancaster. 


Pablo  Bi<:rua,  Secretary,  San  Juan.. 

RHODE  ISLAND. 
Public  Utilities  Commission. 

William  C.  Bliss,  Chairman,  19  Col- 
lege St.,  Providence. 
Samuel  E.  Hudson,  Woouaockct. 
Robert  F.  Rodman,  Lafayette. 


(iKorge    a.    Carmichael,    Secretary, 
Providence. 

SOUTH  CAROLINA. 
Railroad  Commission. 

Frank    W.    Shealy,    Chairman,   Co* 
'      lumbia. 
|Ja&ie8  Canbler,  Columbia. 

H.  H.  Arnoij),  Columbia. 


Jso.  G.  HoPWOOD,  Acting  Secretary, 
Harrisburg. 

PHILIPPINE  ISLANDS. 

Public  Utility  Commission. 

JuiKjE  Mariano  Cui,   Commissioner, 
IManila. 


Attorney  Roman  A.  Cruz,  Secretary, 
Manila. 


J.  P.  Darby,  Secretary,  Columbia. 

SOUTH  DAKOTA. 
BoMrd  of  R«arona  CommisMomra. 

J.  J.  Murphy,  Cliairman,  Pierre. 
J.  W.  Uaish,  Vice  Chairman,  Pierre. 
D.  E.  Brisbane,  Pierre. 


H.  A.  UsTRUD,  Secretary,  Pierre. 

TENNESSEE. 

Railroad  and  Public  Utilities 
Commission. 

B.  a.  Enloe,  Chairman,  Nashville. 
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PUBLIC  SERVICE  COMMISSIONS. 


H.  H.  Hannah,  Nashville. 
George  N.  Welch,  Nashville. 
Miss     Willie     Fields,     Secretary, 
Nashville. 

TEXAS. 

Railroad  Commission. 

Allisox   Mayfield,  Chairman,   Aus- 
tin. 
Earijs  B.  Mayfirij>,  Austin. 
Clarence  E.  Gii^uorr,  Austin. 


E.  R.  McLean,  Secretary,  Austin. 

UTAH. 

Public  Utilities  Commission. 

Judge    Joshua    Greenwood,    Presi- 
dent, Salt  Lake  City. 
Henry  H.  Blood,  Salt  Lake  City. 
Warren  Stoutnotjr,  Salt  I-ake  City. 


Richard    T.    Wilson,    Clerk,    Rich- 
mond. 

WASHINGTON. 

Public  Service  Commission. 

E.  V.  Kuykendall,  Chairman,  Olym- 

piH. 
Hance  H.  Cleij^nd,  Olympia. 
Frank  K.  Spinning,  Olympia. 


T.  E.  Banning,  Secretary,  Salt  Lake 
City. 

VERMONT. 

Public  Service  Commission. 

Walter  A.  Button,  Chairman,  Hard- 
wick. 
WiixiAK  R.  Warner,  Vergennes. 
Eli  H.  Porter,  Wilmington. 


Neil    D.    Clawson,    Clerk,    Brattle- 
boro. 

VIRGINIA. 

-    State  Corporation  Commission. 

William  F.  Rhea.  Chairman,  Rich- 
mond. 
Alexander  Forward,  Richmond. 
Berkley  D.  Adams,  Richmond. 


J.  H.  Brown,  Secretary,  Olympia. 

WEST  VIRGINIA. 

Public  Service  Commission* 

George    R.     C.     Wiles,    Chairman, 

Charleston. 
Ernest  D.  Lkwis,  Charleston. 
Edgar  G.  Rider,  Charleston. 


R.  B.  Bernheim,  Secretary,  Charles- 
ton. 

WISCONSIN. 

Railroad  Commission. 

Carl  D.  Jackson,  Chairman,  Madi< 

son. 
Henbx  R-  Tbumbower,  Madison. 
John  S.  Allen,  Madison. 


C.  D.  Se  Cheverell,  Secretary,  Madi* 
son. 

WYOMING. 

Public  Service   Commission. 

Olai  i)e      L.      Draper,      Cliairman, 

Cheyenne. 
Maurice  Groshon,  Cheyenne. 
H.  M.  Huntington,  Cheyenne. 


E.  N.  CRowijfiv,  Secretary,  Cheyenne. 
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ABBREVIATIONS  OF  COMMISSION 
REPORTS 

Am.    Proe.    Nat.    Aiao.    R.  Annual  Proceedings  of  the  National  Asaocia- 

Comra     tion  of  Railway  Commissioners. 

Ann.  Rep.  Ala.  R.  C Annual  Report  of  the  Alabama  Railroad  Com» 

mission. 

"        "    Ariz.  C.  G Annual    Report    of    the  Arizona    Corporatioa 

Commission. 
**        ^    Ariz.  R.  d.  • Arizona  Railway  Commission  Annual  Reports. 

**        **    Ark.  R.  C.  Arkansas    Railroad    Commission    Annual    Re- 
ports. 
^        ^    Cal.  Bd.  R.  Co.  ..California   Board  of   Railroad   Commisaioners, 

Annual  Reports. 

**        **    Can.  R.  C.  Board  of  Railway  Commissioners  of  Canada 

Annual  Reports. 
•*        •*    Colo.  P.  U.  C.  ...Annual  Report  of  the  Colorado  Public  Util- 
ities Commission. 

^        ^    Col.  S.  R.  C Colorado  State  Railroad  Commission  Annual 

Reports.    1907-14. 
••        *•    Conn.  P.  U.  C.  ..Annual  Report  of  the  Connecticut  Public  Util- 

itios  Commission. 

**        "     Conn.  R.  C Annual   Report   of   the  Connecticut   Railroad 

Commissioners.     1 853-3  91 1* 
"        *    Dist.  Col.  P.  U.  C.  Annual    Report  of  the   District  of   Columbia 

Public  Utilities  Commission. 

"         "    Fla.  R.  C Annual  Report  of  the  Railroad  Commission  of 

for  the  State  of  Florida. 

"        **    Ga.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Georgia. 
••    Houston,  Tex.,  P. 

8.  C Houston,  Texas,  Public  Service  Commissioner, 

Annual  Reports. 

"    la.  R.  C Annual  Report  of  the  Iowa  Board  of  Railroad 

Commissioners. 

*'    Ida.  P.  U.  C. Annual  Report  of  the  Idaho  Public  Utilities 

Commission. 
**    111.  P.  U.  C Annual  Report  of  the  Public  Utilities  Commis- 
sion of  Illinois. 
"    111.  R.  ft  W.  C.  ..Annual   Report  of  the  Illinois  Railroad   and 

Warehouse  Commission.     1871-3913. 
^    Ind.  P.  8.  C.  ....Annual  Report  of  the  Indiana  Public  Serviea 
Commi.<)8ion. 
zi 
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Rep.  Ind.  R.  C Annual  Report  of  the  Railroad  CommiBsion  of 
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Kan.  R.  C Annual  Report  of  the  Railroad  Commissioners 

of  Kanaaa. 
Ky.   R.   C Annual  Report  of  the  Kentucky  Railroad  Com- 
mission. 

**    La.  H.  C. Annual  Report  of  the  Railroad  Com  mi  asion  of 

Louisiana. 
"     Los    Angeles    Bd. 

P.  U Los  An<feles,  Cal.,  Board  of  Public  Utilities 

Annual   Reports.     1909-1913, 
"     Manitoba  P.  U.  C.  Manitoba  Public  Utilities  Commission,  Canada. 
Annual  Reports. 

*  Mass.  a.&  E.  L.. 

^ Annual  Report  of  the  Massachusetts  Board  of 

Gas  and  Electric  Lijrht  Commissioners. 
"     Mass.  Hiqrii  Cora.  Annual  Report  of  the  Massachusetts  Highway 
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Mass.  P.  S.  C.  ...Annual   Report  of   the  Massachusetts    Public 
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••     Mo.  R.  C Annual  Report  of  the  Missouri  Board  of  Rail- 
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••    Mont.  R.  &  P.  S. 

C Annual    Report    of    the    Railroad    and    Public 

Service  Commission  of  Montana. 

"     Mont.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Montana. 

**     N.  C.  C.  C/ Annual  Report  of  the  North  Carolina  Corpora- 
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**    N.  C.  R.  C. Annual  Reports  of  the  North  Carolina  Board 

of  Railroad  Commissioners.     1891-1898. 

"    N.  D.  C.  of  R.  ...Annual  Report  of  the  ^^orth*  Dakota  Commia- 
sioners  of  Railroads.     1890-1912. 

"    N.  P.  R.  C.  ...•.Annual  Report  of  the  Board*  of  r  Rft^road  Com- 
—  miss  loners  of  North  Dakota. 
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*  "  Neb.  R.  C Annual  Report  of  tlie  Nebraska  Board  of  Rail- 
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port.    1885. 

«        "    Neb.  S.  R.  C Annual  Report  of  the  Nebraska  State  Railway 
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sion of  Nevada. 

**        **    Nev.  R.  C Annual  Rejvort  of  the  Railroad  Commission  of 

Nevada. 

«         '•     N.  H.  P.  S,  C.  ...  Annual  Report  of  the  New  Hampshire  Public 

Service  Commission. 

••        *•    N.  H.  R.  C Annual  Report  of  the  New  Hampshire  Board 
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**  "  N.  J.  P.  U.  C.  ..Annual  Reports  of  New  Jersey  Board  of  Pub- 
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Annual  Reports.     lJ»07--1910f 

••  **  N.  M.  S.  C.  C.  . . .  Annual  Report  of  the  State  Corporation  Com- 
mission of  Xew  ^Mexico. 

•  *    N.  Y.  P.  S.  C.  (Ist 

Dist.)    Annual   Report  of  New   York  Public   Service 

Commission,  First  District. 
«         «     N.  Y.  P.  S.  C.  (2d 

Diet.)     Aniyial   Report  of  New   York  Public   Service 

Commission,  Second  District. 

•  •*    N,  Y.  R.  C. Ne%v  York  Railroad  Commission  Reports,  — 

J90(i. 

••        ••    Nova     Scotia    P. 

U.  C Nova  Scotia  Board  of  Commissioners  of  Publio 

Utilitu*»,  C  anada,  Annual  licports. 

••        **    Ohio  C.  of  R.  &  T.  Annual    Report  of  tlie  Ohio  Commissioner   of 

Railroads  and  Teh'«?rapli8.     1807-190.). 

••  **  Ohio  P.  8.  C Annual  Report  of  the  Public  Service  Commis- 
sion of  Ohio.     1912. 

«        «•    Ohio  P.  U.  C Annual   Report  of   the   Public   Utilities   Com- 

mission  of  Ohio. 

•  *•    Ohio  R.  C Annual  Report  of  the  Railroad  Commission  of 

Ohio.     1000-1911. 

•«        "    Okla.  C.  C Annual  Report  of  the  Corporation  Commission 

of  Oklahoma. 

«        "    Ontario     Ry.     & 

Man.  Bd Ontario  Railway  and  Municipal  Board,  Ontario, 

Canada,  Annual  Reports. 

••  «*  Or.  R.  C Annual  Report  of  the  Oregon  Railroad  Com- 
mission. ; 

••        ••    Pa.  P.  S.  C Anniml    Report    of    the    Pennsylvania    Publio 

Service  Commission.  > 

•  ••    P«.  8.  R.  0 Annual    Report    of    the    Pennsylvania    State 

Railroad  Commission. 
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Ann.  Hep.  Quebec  P.  U*  C.  Quebec   Public  Utilities  Commission,  Canada, 

Annual  Reports. 

•*  "  R  1.  P.  U.  C.  ...Annual  Report  of  the  Public  Utilities  Commis- 
sion of  iibodc  island. 

**         **     R.  1.  R.  C Rhode    Island    Railroad    Commission    Annual 

Reports.     1889-1911. 

•*        "     S.  D.  R.  C Annual  Report  of  the  South  Dakota  Railroad 

Commissioners. 

**        **    Tex.  R.  C Annual  l{4>port  of  the  Railroad  Commission  oi 

Texas. 

**  "  Va.  S.  C.  C Annual  Report  of  the  State  Corporation  Com- 
mission of  Virginia. 

*  "     Vt.  R.  C Annual  Report  of  the  Railroad  Commissioner! 

of  Vermont. 
••        •*     Wash.  P.  S.  C.  ..Annual  Report  of  the  Public  Service  Commis- 
sion of  Washington. 

*  '*     Wash.  R.  C Annual  Report  of  the  Railroad  Commission  ol 

Washington. 
«        ••    WilDiington,  Del., 

P.  U.  C Wilmington,  Del.,  Board  of  Public  Utility  Com- 
missioners Annual  Reports. 
••        •*     W.  V.  P.  S.  C.  . .  Annual  Report  of  the  Public  Service  Commis- 
sion of  West  Virginia. 

A.  T.  &  T.  Co.  Com.  L American  Telephone  and  Telegraph   Company 

Commission  Leaflet. 

••  •*      C.  T,  C American  Telephone  and  Telegraph   Company 

Commission  Telcplione  Cases. 

Bien.  Rep.  Cal.  Bd.  R.  C California   Board   of   Railroad   Ciunmission^ri 

Biennial  Reports. 
"        ••     Kan.  P.  U.  C.  ...Biennial  Report  of  the  Kansas  Public  Utilities 

Commission. 

^        **    Miss.  R.  C Biennial   Report   of   the   Mississippi    Railroad 

Commission. 

••        •*    Vt.  P.  S.  C Biennial  Report  of  the  Public  Service  Commift- 

sion  of  Vermont. 

Cal.  R.  C.  R.  California  Railroad  Commission  Reports. 

Can.  Ry.  Cases  Canada  Railway  Cases   (in  16  vols,  to  date). 

Colo.  P.  U.  C Decisions  of  the  Public  Utilities  Commission  of 

Colorado. 

Fed.  Tr.  Rep Federal  Trade  Reporter. 

Hawaii  P.  U.  C Hawaii  Public  Utilities  Commission. 

HI.  P.  U.  C.  R ...Illinois   Public  Utilities   Commission   Reporta 

IlL  R.  &  W.  C.  D decisions  of  the  Railroad  and  Warehouse  Com- 
mission of  Illinois. 

Inters.  Com.  Rep Interstate  Commerce  Commission  Reports. 

K.  C.  Mo.  P.  U.  C. Kansas  City,  Mo.,  Public  Utilities  Commission 

Reports.     1st   Semi-Annual,   1909.     1st   An- 
nual, 1911. 
Mo.  P.  S.  C«  R.  .  • . .  • Missouri  Public  Service  Commission  Reports. 
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N.  B.  Bd.  P*  U.  C New  Brunswick  Board  of  Public  Utilities  Com. 

luissioiiersy  Canada. 

N.  H.  P.  S.  0.  R N.  II.  Pub.  Ser.  Commission  Reports. 

N.  J.  P.  U.  C.  R Reports  of  the  Board  of  Public  Utilities  Com- 

iiiissioQcrs  of  New  Jersey. 

N.  Y.  Off.  Dept.  R.   New  York  Official  Department  Reports. 

Pa.  P.  S.  C Penusylvania  Public  Service  Commission  Re- 
ports. 

P.  I.  P.  U.  C Philippine  Islands  Public  Utilities  Commis- 
sion. 

P.  S.  C.  R.  (Ist  Dist.  N.  Y.)  ..Public  Service  Commission  Reports,  First  Dis- 
trict New  York. 

P.  S.  C.  R.  (2d  Dist.  N.  Y.) . .  Public  •  Service    Commission    Reports,    Second 

District  New  York. 

P.  S.  Reg Public  Service  Regulation. 

R%te  Res Rate  Research,  published  by  the  National  Eleo> 

trie  Light  Association. 

K.  I.  Bd.  R.  C.   Rhode  Island  Board  of  Railroad  Commissionera 

Reports. 

St.  J.  Mo.  P.  U.  C St.  Joseph,  Mo.,  Public  Utilities  Commission. 

(No  regular  reports.)     1909-1913. 

St.  L.  Mo.  P.  S.  C St.  Louis,  Mo.,  Public  Service  Commission. 

Tenn.  R.  C Tennessee  Railroad  Commission    (no  docisioni 

published).     Annual  Reports.     1897-1912. 

Utilities  Mag • . .  I . . .  Utilities  Magazine. 

Wis.  B.  C.  B.   Wisconsin  Railroad  Commission  Reports. 
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PUBLIC  UTILITIES 
REPORTS 


ANNOTATED 

TENXESSBE:  RAIIiROAD  AND  PUBIilO  UTIIilTIlE^  COBCiaSSIOIi:^ 

BE  NASHVILLE  RAILWAY  &  LIGHT  COMPANY. 

Depredation  —  Street  railways  —  AmmnU. 

1.  An  allowftnoe  at  31  per  cent  of  the  -depreciable  property  of  a 
street  railway  oompany  is  a  reaBonable  requirement  for  the  renewal 
and  replacement  reBervee. 

Betum  —  Emergency  —  Conditions  shouHng. 

2.  Eridence  that  a  utility  is  OTor  $440,000  short  of  the  amount 
required  to  keep  it  out  of  the  hands  of  a  receiver^  if  it  were  ptreased 
on  its  obligations^  shows  the  existence  of  an  emergency  justifying  the 
Tennessee  Commission  in  fixing  an  emergency  rate  without  an  appraisal 
of  the  property. 

Return  .—  Power  of  Commission  ^  Emergency  —  Avoidance  of  rc- 
ceivership . 

3.  Upon  a  showing  that  a  utility  must  receive  a  larger  return  or 
go  into  the  hands  of  a  receiver,  the  law  conten^lates  that  the  Tennessee 
Commission  shall  give  relief  to  the  utility,  and  render  the  same  service 
to  the  public  that  would  be  rendered  upon  an  appeal  to  the  courts. 

Jtates  —  Street  railways  —  Xone  »-  Charge  for  transfers  —  Suburban 
p€itrons. 

4.  A  charge  for  street  railway  transfers  or  the  establishment  of 
a  zone  system  of  fares  would  be  unfair  to  patrons  who  had  moved  out 
of  the  congested  districts  of  the  city  in  reliance  upon  the  established 
policy  of  the  company  to  charge  a  flat  rate  and  give  free  transfers. 

Return  ~  Operating  expenses  —  Street  railways  —  Taxes  —  Street 
paving  ^  Benefit  of  taxpayers. 

5.  To  require  a  street  railway  eompany  to  pay  a  bonus  for  ex- 
P.nJL1920C.  1 
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tending,  lifi^'^line,  to  pay  a  percentage  of  its  grow  earnings  for  the 

rapport  .of  city  parks,  and  to  pave  the  streets  of  a  city  in  which  ita 
^ckb'are  laid,  imposes  an  unjust  burden  upon  the  street  car  users 
fer^ihe  benefit  of  the  taxpayers  of  the  city, 

Betum  —  Operating  expenses  »  Engineering  atid  management  aerv- 

;%,  •  icea. 

.  d.  Following  the  precedent  of  the  Federal  courts,  the  Tennessee 
Oononiesion  will  not  allow  an  item  for  engineering  and  management 
services  to  be  chaiged  to  operating  expenses^  pending  an  appraisal  ol 
the  property. 

Mtetum  —  JPotcers  —  Emergency  —  Valuation. 

Statement  that  Tennessee  Commission  has  power  to  fix  emergency 
rates  without  making  appraisal,  p.  3. 

Betum  —  Emergency  —  What  constitutes. 

Discussion  as  to  what  constitutes  an  emergency  authorizing  the 
Tennessee  Commisaion  to  fix  rates  without  a  valuation,  p.  3. 

Betum  —  Duty  of  Commission  ~  Emergency, 

Discussion  of  duty  of  Commission  upon  application  to  fix  emer- 
gency rates,  p.  4. 

Metum  —  Operating  expenses  —  Street  railways  »  Inoreoae. 

Statement  showing  increased  costs  of  carrying  street  railway  pas- 
sengers, p.  9. 

Betum  —  Operating  expenses  ~  Labor  and  materials  —  Increase, 

Statement  showing  increase   in  cost  of   labor  and  materials  of 
street  railway  company,  p.  10. 

Betum  —  Increase  in  street  railway  fares. 

Statement  showing  number  of  street  railways  that  have  receired 
increased  rates,  p.  11. 

Service  —  Street  railways  »  Necessity  for. 

Discussion   of   necessity   of   street  railway  service   in   promoting 
growth  and  development  of  cities,  p.  11. 

Bates  —  Street  railways  —  Comparison  —  Interurban  and  steam  rail' 
roads. 

Statement  showing  comparative  fares  on  street,  interurban,  and 
steam  railroads,  p.  IL 

Sertfice  —  Street  railways  —  One-man  cars. 

Discussion  of  benefits  of  using  one-man  cars  on  street  railways, 
p.  13. 

[Marcdi  8,  1920.] 

Application  for  increase  in  street  railway  fares;  emergency 
rates  fixed  pending  an  appraisal  of  the  property, 

P.U.R.i920C. 
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RE  NASHVILLE  RAILWAY  ft  L.  CO.  8 

By  the  Commission:  Tbe  petition  in  this  case  is  filed  under 
chapter  49  of  the  Acts  of  the  General  Assembly  of  1919.  This 
act  has  been  held  by  the  supreme  court  of  Tennessee  to  be  con- 
stitutional, and  to  confer  upon  this  Board  the  powers  now  in- 
voked by  the  petitioner.  (Memphis  v.  Enloe,  —  Tenn.  — ^ 
RU.R1919F,  508,  214  S.  W.  71.) 

The  opinion  just  cited  affirmed  the  opinion  previously  given 
this  Board  by  H<m.  Frank  M.  Thompson,  Attorney  General  for 
the  state,  and  the  ruling  of  this  Board  In  Be  Tutwiler,  P.IJ.R. 
1919E,  312. 

The  above  cases  settle  the  legal  question  presented  for  deter- 
mination by  this  record.  In  Re  Tutwiler,  supra,  this  Board 
held  that  it  had  the  right  to  fix  a  temporary  or  emergency  fare, 
in  advance  of,  and  pending  a  full  appraisal  of  the  property  where 
an  emergency  was  shown  by  the  facts  to  exist 
'  In  this  ruling  this  Board,  in  the  Tutwiler  case,  to  which  it 
now  adheres,  was  sustained  by  numerous  decisions,  both  of  the 
courts  and  Public  Utility  Commissions  of  other  states.  (O'Brien 
V.  Public  Utility  Commissioners  of  New  Jersey.  Opinion  by 
the  supreme  court  of  New  Jersey,  —  N.  J.  L,  — j  P.U.R.1919B, 
865,  106  Atl.  132 ;  Re  Northern  Indiana  Gas  &  E.  Co.  P.U.R, 
1919B,  507 ;  Re  Trenton  County  Traction  Corp.  P.U.R.1919B, 
684.) 

A  number  of  other  cases  might  be  cited. 

The  term  "emergency"  and  the  conditions  under  which  emer- 
gency relief  will  be  granted  a  public  utility,  has  been  clearly 
defined  and  well  setded  by  numerous  decisions  both  of  Public 
Utiliiy  Commissions  and  by  Hie  courts.  In  Re  Tutwiler,  supra, 
this  Commission  adopted  the  definition  there  given  it  by  the  At- 
torney General  of  the  state  as  follows: 

'^Emergency"  has  been  defined  thus:  (a)  sudden  or  unex- 
pected happening;  an  unforeseen  occurrence  or  condition;  spe- 
cifically a  perplexing  contingem^  or  complication  of  circum- 
stances; (b)  a  sudden  or  unexpected  occasion  for  action; 
exigency;  pressing  necessity.  So,  if  the  petition  and  proof 
thereon  convince  your  Honorable  Body  that  a  perplexing  con- 
tingency or  a  complication  of  circumstances  had  arisen  and  ex-^ 
ists  in  Memphis  under  which  the  public  welfare^  and  by  which 
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I  mean  all  of  the  citizenship  of  Memphis,  and  not  alone  the  well- 
being  and  pecuniary  interests  of  the  street  railway,  requires  an 
increase  of  rates  in  order  to  preserve  efficient  service  to  the  pub- 
lic, and,  at  the  sanie  tim^  the  corporation  from  insolvency,  then, 
in  my  opinion,  an  emergency  has  arisen  within  the  meaning  of 
the  statute  and  that  you  could  act" 

The  only  definition  I  have  been  able  to  find  of  "emergency" 
under  conditions  similar  to  those  surrounding  the  present  in- 
quiry, is  given  by  the  Nebraska  State  Railway  Commission  and 
it  is  in  this  language : 

"Tlie  Commission  defines  an  emergency  to  be  that  condition 
in  tlie  affairs  of  a  common  carrier  when  the  operating  revenues 
are  insufficient  to  operate  and  maintain  the  properties  of  the  car- 
rier and  to  pay  interest  charges  upon  such  of  its  securities  as  a 
default  in  the  payment  of  the  charges  thereon  would  lay  the 
foundation  for  the  appointment  of  a  receiver  of  the  company-; 
taking  into  consideration  the  amount  of  the  surplus  derived 
from  the  rates,  if  any,  in  the  possession  of  the  company." 

Re  Lincoln  Traction  Co.  P.U.R1918D,  168,  171. 

The  supreme  court  of  Nebraska  in  a  very  recent  case  affirmed 
the  definition  of  the  term  "emergency"  as  made  by  the  Nebraska 
State  Railway  Commission,  cited  by  Attorney  General  Thomp- 
son in  that  portion  of  his  opinion  just  above  quoted.  See  also 
to  the  same  effect  Omaha  &  C.  B.  Street  R.  Co.  v.  Nebraska 
State  R  Commission,  —  Neb.  — ,  P.U.R.1919F,  307,  178  N. 
W.  690;  Re  Tri-State  Teleph.  &  Tel^.  Co,  (Minn.)  P.U.R. 
1919C,  5;  Re  Public  Service  R.  Co.  (N.  J.)  P.U.R.1919A,  204. 

The  duty  of  the  Commission,  upon  an  emergency  application 
where  the  same  has  been  shown  by  the  facts  to  exist,  is  well  stat- 
ed by  the  Maryland  Commission  In  Re  ]Jnited  R.  &  Electric 
Co.  P.U.R.1919C,  74,  87,  as  follows:     . 

*Trom  the  above  reasons  it  follows  that  the  prime  obligation 
which  any  state  regulatory  body,  such  as  a  public  service  Com- 
mission, owes  to  the  public  in  connection  with  the  property  and 
affairs  of  a  street  railway  corporation,  is,  first,  to  see  that  the 
property  of  such  corporation  is  at  all  times  so  constructed, 
equipped,  and  maintained  as  to  enable  those  in  charge  of  the 
same  to  render  at  all  times  adequate  service  to  the  public;  and, 
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secondy  to  see  that  such  character  of  service  is  at  all  times  reax- 
dered.  The  former  proposition  requires  that  the  company  shall 
at  all  times  be  kept  in  siieh  a  condition,  ^nancially,  l^t  it  can 
command  investments  in  its  property  by  the  investinjg  pnblic, 
in  order  that  necessary  extensions  to  meet  the  demands  of  a 
rapidly  growing  community  may  be  made  promptly  when  and 
as  required;  and  that  its  roadbed^  power  houses,  and  equipment 
may  always  be  of  a  type  and  capacity  to  r«ider  adequate  service 
economically  and  efficiently.  There  is  no  statutory  law  which 
can  be  resorted  to  in  order  to  compel  the  investing  public  to  iyt- 
vest  its  money  in  a  public  utility  rather  than  in  any  other  class 
of  enterprise,  atid  the  only  laws  which  can  be  appealed  to  are  the 
natural  laws  of  trade  and  commex*ce  which  lead  men  to  invest 
their  money  where  it  may  reasonably  be  expected  to  yield  them  a 
fair  return  for  its  use,  and  forbid  the  investment  of  money  where 
there  ia  no  reasonable  hope  or  expectation  of  such  a  return. 
.  .  .  Consequently,  it  follows  that  a  state  regulatory  body 
could  do  no  greater  harm  to  a  community  so  entirely  dependent 
upon  the  service  of  a  street  railway  company  as  the  public  of 
Baltimore  is  dependent  upon  the  service  of  the  respondent  com- 
pany, than  to  refuse  to  permit  it  to  charge  such  rates  for  its 
service  as  will  enable  it  at  all  times  both  to  command  the  invest- 
ment of  money  necessary  for  making  of  required  extensions  and 
continued  maintenance  of  its  property  in  efficient  condition,  and 
also  to  render  such  character  of  service  as  the  needs  of  the  com- 
munity reasonably  require^  So,  to  refuse  would  not  only  be  to 
render  it  physically  impossible  for  the  company  to  render  ade- 
quate service,  but  would  also  be  to  drive  the  company  itself  into 
a  position  of  pecuniary  decrepitude  which  would  in  the  end  re- 
sult in  bankruptcy  and  dissolution,  after  a  long  drawn  out  period 
of  such  inadequate  Service,  during  which  the  property  and  equips 
ment  would  fall  into  a  condition  of  disrepair  which  could  only 
be  corrected  after  the  kpse  of  many  years  and  the  expenditure 
of  many  millions  of  dollars." 

In  this  emergency  application,  however,  no  allowance  is  asked 
for  any  return  on  the  sum  aettially  invested  other  than  such  as 
may  be  necessary  to  pay  operating  expenses  and  fixed  charges^ 
and  care  for  annual. depreciation*  Jn  o^ier  wonl0»  in  this  emer- 
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geacy  applioation,  and  until  a  fair  value  of  the  property  in  ques- 
tion has  been  ascertained  by  appraisal  tdt  the  determination  of 
a  basic  rate,  no  return  is  asked  for  cm  behalf  of  the  stoddbiolders, 
and  in  this  connection,  we  find  peculiarly  appropriate  the  lan- 
guage of  the  Supreme  Court  of  the  United  States  in  Knoxville 
▼.  KnoxviUe  Water  Co.  212  U.  S.  1, 13,  29  Sup.  Ct  Rep.  148, 68 
L.  ed.  371,  as  follows : 

^'Before  coming  to  the  question  of  profit  at  all,  the  company 
is  mtitled  to  earn  a  sufficient  sum  annually  to  provide  not  only 
for  current  repairs,  but  for  making  good  the  depreciation  and 
replacing  the  parts  of  the  property  wh^i  they  come  to  the  end 
of  their  life.  The  company  is  not  bound  to  see  its  property 
gradually  waste  without  making  provision  out  of  earnings  for  its 
replacement.  It  is  entitled  to  see  that  from  earnings  the  value 
of  the  property  invested  is  kept  unimpaired,  so  that  at  the  end 
of  any  given  term  of  years  the  original  investment  r^nains  as  it 
was  in  the  beginning.  It  is  not  only  the  right  of  the  company 
to  make  such  provision,  but  it  is  its  duty  to  its  bond  and  stock- 
holders, and,  in  the  case  of  a  public  service  corporation  at  least, 
its  plain  duty  to  the  public/* 

Before  proceeding  with  the  hearing  of  this  case,  a  conference 
was  called  at  the  office  of  the  Railroad  and  Public  Utilities  Com- 
mission between  the  representatives  of  the  city,  the  representa- 
tives of  the  street  railway  company,  and  the  members  of  the 
Commission,  for  the  purpose  of  discussing  the  congested  traffic 
conditions  in  the  business  center  of  the  city,  and  the  necessity 
for  certain  extensiims  of  the  company's  tracks,  looking  to  econ- 
omy in  operation,  and  efficiency  in  service. 

The  company  amended  its  charter  and  made  application  to 
the  city  for  permission  to  extend  its  lines  in  accordance  with 
what  the  conference  agreed  should  be  done  to  enable  the  com- 
pany to  operate  more  economically  and  to  render  better  service. 

An  ordinance  was  introduced  in  the  city  Commission  to  grant 
to  the  company  the  use  of  the  streets  indicated  in  the  plan  which 
had  been  agreed  upon  in  the  conference^  but  the  ordinance  failed 
to  pass  the  city  Commission,  thus  postponing  the  matter  of  mak- 
ing extensions,  imtil  some  future  time. 

The  hearing  on  the  petition  began  January  6th,  and  was  con- 
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eluded  oa  January  6,  1920.  The  city  of  Nashville  was  fepre- 
aented  by  die  city  attorney  and  the  members  of  the  city  Com- 
mission, and  organized  labor  had  its  representative  present.  The 
testimony  taken  in  the  case  fills  two  volumes  of  typewritten  mat- 
ter,  289  pages,  and  the  record  shows  that  the  inquiry  covered 
every  phase  of  the  company's  business. 

The  company  has  102  miles  of  track,  about  80  miles  in  the 
city  limits,  and  approximately  22  miles  outside  the  city  limits. 
The  books  of  the  company  show  that  there  are  outstanding  bonds 
io  the  amount  of  $9,345,000,  a  floating  debt  of  $450,000,  pre- 
ferred stock  to  the  amount  of  $2,500,000,  and  common  stock 
$4,000,000. 

,      .  .*  • .  .         Financidd  Status  of  the  Company. 

In  1918,  Bie  company  had  $362,941.48  more  than  the  amount 
of  the  dividend  on  preferred  stock,  which  was  $125,000,  making 
a  total  of  $487,691.48.  From  this  amount  the  company  laid 
aside  $300,000  in  the  renewal  and  replacement  res^ve. 

[1]  The  experts  agree  that  3^  per  cent  of  the  depreciable 
property  is  a  reasonable  requirement  for  the  renewal  and  re- 
placement reserve.  Estimating  $8,000,000  as  the  value  of  de- 
preciable property,  for  the  base  would,  at  this  rate,  give  ub 
$280,000  per  annum  as  the  proper  amount  to  be  set  aside  fox 
renewals  and  replacements,  which  amount  deducted  from  the 
$800,000  set  up,  shows  $20,000  in  excess  of  renewal  and  replace- 
ment reserve  required  and  leaves  $207,691.48  for  dividend  pur- 


In  1919,  the  company  had  $187,942.04  more  than  the  $126,- 
000  paid  on  preferred  stock  dividend,  making  a  total  of  $312,- 
942.04.  From  this  amount  $155,000  was  deducted  and  set  up 
for  renewal  and  replacement  reserve,  which  was  $126,000  short 
of  the  $280,000  which  should  have  been  set  up.  This  left  to  the 
company  $33,942.04  for  dividend  purposes.  The  company  paid, 
for  1919,  the  r^ular  5  per  cent  dividend  on  preiferred  stock. 
Kothing  was  paid  on  the  common  stock  for  1919.  Thus  it  will 
be  seen  that  the  company  paid  in  dividends  for  1919,  $92,057, 
which  was  not  earned  in  that  year,  but  paid  out  of  the  surplus. 

The  showing  of  net  earnings  sufScient  to  pay  dividends  was 
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made  hj  failing  to  set  up  the  required  amount  in  the  renewal 
and  replacement  reserve,  and  by  failing  to  expend  the  |H:opcr 
and  necessary  amount  for  the  maintenanoe  of  way  and  equip- 
ment, and  by  cutting  down  the  servioe  below  the  standard  here- 
tofore maintained  by  the  company, 

[2]  From  the  annual  report  of  the  company,  made  to  stock- 
holders December  31,  1919,  it  appears  that  the  oompany  has 
current  obligations  including  reserve  for  renewal  and  replace- 
ment as  follows: 

Bills  payable $490,186.60 

Accounts  payable 129,207.63 

Accounts  accrued    134,124.95 

Renewal  and  replacement  reserye 527,520.23 

Matured  interest  on  bonds  and  notes 239,169.58 

Accrued  taxes   99,599.32 

Total :.  fl,6i9,808.21 

Said  report  further  shows  that  to  meet  these  current  obliga- 
tions, the  company  has  only  the  following  available  assets  to 
draw  from: 


Treasury   bonds    $865,000.00 

Plrepaid  accounts 5,423.12 

Bills  and  accounts  receivable   174.671.65 

Ottbh 476,903.26 

Total    $1,521,998.03 

In  the  present  condition  of  the  money  market  and  the  financial 
condition  of  the  oompany,  should  the  $865,000  treasury  bonds 
be  thrown  on  the  market,  according  to  the  proof  they  would  not 
bring  more  than  60  cents  on  the  dolto.  This  is  a  iSacrifice  which 
the  company  could  not  afford  to  make  and  which  the  public 
could  not  afford  to  have  it  make.  These  are  the  only  available 
assets  of  the  eompany  not  covered  by  the  bond  mortgage  of  the 
company,  and  this  shows  that  the  company  is  $443,810.21  short 
of  the  amount  required  to  keep  the  company  out  of  the  hands  of 
a  receiver  if  it  should  be  pressed  on  its  obligations.  These  facts 
clearly  show  that  an  emergency  has  arisen  in  the  affairs  of  the 
company  such  as  is  contemplated  by  the  statute.  Where  su^ 
an  emergency  exists  it  is  better  that  the  company  should  have 
relief  through  an  inoreased  rate  to  meet  the  emergency  paiding 
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the  valuation  of  its  proper^,  rather  than  be  placed  in  the  handa 
of  a  reeeiTer,  the  property  to  be  opwated  by  the  direction  of  the 
Federal  court 

[3]  The  law  contemplates  that  the  Oommission,  upon  such 
showing  shall  give  relief  to  the  utility,  and  render  substantially 
the  same  service  to  the  public  that  would  be  rendered  by  an 
appeal  to  the  courts^  thus  avoiding  the  expense  of  a  receivership, 
an  expense  which  would  finally  fall  upon  the  shoulders  of  the 
street  car  ridei*s. 

Causes  of  Emharrassmenl. 

The  record  shows  that  in  1914,  passei^ers  were  hauled  on  a 
6-cent  fare  at  a  cost  which  enabled  the  company  to  earn,  after 
paying  operating  expenses,  taxes^  and  for  the  upkeep,  of  the 
property,  approximately  a  net  profit  on  each  passenger  hauled  of 
2  cents.  This  rate  of  fare  with  the  costs  of  operation  at  that 
time,  enabled  the  company  to  earn  the  interest  on  its  bonds  and 
pay  dividends  on  its  stock,  and  to  keep  up  the  property  and 
render  efficient  service.  The  cost  of  hauling  each  passenger  ad- 
vanced from  3.38  cents  in  1916  to  4.69  cents  in  1919.  In  1919, 
the  company  earned  on  each  passenger  hauled,  according  to  the 
evidence  in  this  case^  .31  of  1  cent,  after  paying  operating  ex* 
penses.  In  1920  the  company  will  have  to  pay  more  taxes,  more 
for  renewals  and  replacements,  and  largely  increased  costs  of 
operation. 

In  order  to  continue  to  operate  under  a  S-cent  fare  in  1918- 
19,  and  preserve  its  solvency,  the  company  allowed  the  property 
to  depreciate  by  not  spending  a  proper  amount  for  maintenance 
of  way  and  equipment,  and  by  reducing  the  service  below  nor- 
mal, and  by  borrowing  money  from  the  banks  to  meet  its  press- 
ing financial  needs,  or  drawing  on  the  reserve  accounta* 

Comparative  Figures. 

The  record  shows  that  the  inorease  in  revenue  in  1918  over 

1917  was  16«6  per  cent,  and  the  increase  in  expenses  25.2  per 

cent;  that  the  inerease  in  revenue  in  1919  over  1918  was  12.4 

per  cent,  and  the  increase  in  expenses  was  28.8  per  cent  Fr<»(i 

these  figuresi  it  is  reasonable  to  estimate  that  there  will  be  an  in* 
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crease  of  revenue  and  a  larger  increase  in  expenditures.  The 
inci*ease  for  the  vear  1920  over  19 19,  in  the  cost  of  labor  alone 
will  amount*  to  $129,000,  and  this  does  not  include  any  increase 
in  the  cost  of  track  and  construction  labor. 

The  increase  in  the  labor  costs  to  the  company  since  1914  has 
been  89  per  cent;  the  increase  for  motormen  and  conductors, 
same  period,  125  per  cent;  increase  in  office  labor,  same  period, 
21^  per  cent ;  increase  in  cost  of  material,  same  period,  from  25 
per  cent  to  350  per  cent,  averaging  about  65  per  cent  increase 
in  the  cost  of  material  fpr  the  year  1919  over  1914. 

In  the  opinion  of  the  Commission,  it  will  require  a  7-cent  cash 
fare,  and  the  company  to  sell  four  tickets  for  25  cents  to  raise 
sufficient  revenue  to  provide  for  the  interest  on  the  funded  and 
anfunded  debt,  and  to  pay  the  necessary  operating  expenses, 
and  the  renewal  and  replacement  reserve,  and  to  expend  the 
needed  amount  on  maintenance  of  way  and  equipment  and  on 
the  improvement  of  the  service.  An  order  will  be  issued  to  this 
eflFect. 

The~  Commission  reached  this  conclusion  from  its  knowledge 
of  the  value  of  the  property  and  the  financial  requirements  of 
the  company  to  safeguard  the  interests  of  the  public,  and  pro- 
vide for  efficient  service.  The  Commission  did  consider  the 
value  of  the  service  and  the  cost  of  rendering  it,  and  it  was  neces- 
sary to\5on8ider  the  value  of  the  property  devoted  to  the  public 
service.  This  is  in  line  with  the  action  of  the  Federal  Govern- 
ment in  raising  railroad,  and  express,  telephone,  and  telegraph 
rates  without  waiting  for  an  appraisal  of  such  properties. 

The  proper  regulation  of  public  utilities  and  the  adjustment  of 
raites  to  service  is  engaging  the  attention  of  the  regulatory  author- 
ities in  every  state,  and  in  all  the  important  cities  and  towns 
in  the  United  States.  There  is  a  public  demand  for  efficient 
service  at  a  reasonable  cost  based  upon  rates  that  will  give 
a  reasonable  return  on  the  capital  invested.  The  rise  in  the 
prices  of  products  and  in  the  wages  of  labor,  and  in  the  cost  of 
living  incident  to,  or  resulting  from,  the  World  War,  has  de- 
preciated &e  purchasing  power  of  the  dollar  at  least  one  half, 
with  the  result  that  fixed  fares  on  street  railways  on  the  prewar 
basis  have  become  practically  confiscatory,  and  a  great  many  of 
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ibese  proparties  went  into  the  hands  of  receivers  becftnse  they 
eonld  not  get  increased  fares*  In  450  cities  and  towns  of  the 
United  States,  increases  have  been  granted,  and  in  213  out  of 
274  cities  above-  25,000  population,  have  granted  increases. 

The  steam  railroads,  telegraph  companies,  telephone  com- 
panies, and  express  companies  had  their  fares  increased  by  the 
Federal  authorities  while  under  Federal  control,  and  yet  their 
revenues  were  not  sufficient  to  prevent  the  Federal  Government 
from  sustaining  losses  amounting  into  the  hundreds  of  millions 
as  the  results  of  the  operation  under  Federal  control.  The  War 
Labor  Booi^  increased  the  wages  of  the  labor  employed  by  the 
street  railway  companies  and  recommended  that  the  local  regu- 
latory authorities  grant  increases  in  the  rates  to  cover  the  in- 
creased cost  of  labor  and  material.  This  company  attempted 
to  preserve  its  solvency  and  continue  to  operate  under  the  5-cent 
fare  by  economies  at  the  expense  of  the  physical  condition  of 
the  property  and  the  efficiency  of  the  service.  In  1919,  it  reached 
the  verge  of  collapse  and  was  driven  to  the  alternative  of  going 
•  into  the  hands  of  a  receiver  or  making  an  application  to  this 
Commission  for  emergency  relief.  ; 

The  public  demand  is  for  quick  and  reliable  service.  The 
street  car  is  the  greatest  single  factor  in  promoting  the  growth 
and  development  of  a  city,  and  the  better  the  service,  the  greater 
the  benefit  to  the  city.  It  is  the  fastest  vehicle  of  transportation 
on  the  streets  except  the  automobile.  It  is  the  vehicle  for  those 
who  cannot  afford  automobiles.  In  the  not  distant  past,  urban 
and  inteiurban  transportation  depended  upon  the  omnibus,  the 
stage,  and  the  two  horse  hack.  In  those  days,  passenger  fares 
for  urban  and  interurban  service  were  based  on  a  mileage  scale, 
of  from  10  to  20  cents  per  mile.  People  then  paid  cheerfully 
25  cents  to  ride  from  the  depot  to  the  hotel  in  an  omnibus  or 
public  hack.  Most  of  the  urban  service  is  now  performed  by  the 
street  cars  for  a  nickle. 

If  the  6-cent  fare  were  irrevocably  fixed,  and  it  was  known 

that  it  eould  not  be  changed,  the  street  oar  business  would  be 

destroyed  because  tke  present  owners  would  be  bankrupt  and  no 

wBie  else. would  invest  a  dollar  in  the  busipesa*  A  passenger  may 
i'.u.R.i9aoa  *  >  r       .  -.  .  , 
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ride  15  miles  on  the  Ifaahville  Street  Bailway  for  5  cento,  that 
being  the  longest  oontinuoos  haul.  To  ride  the  same  distance 
on  the  steam  railroad  would  cost  45  cents  and  on  the  interurban 
would  cost  about  25  or  40  cents,  although  commuters  maj  ride 
for  less. 

[4]  At  the  hearing,  it  was  suggested  that  the  situation  might 
be  relieved  by  a  low  rate  of  fare  with  a  charge  for  transfers^  or 
that  it  mi^t  be  relieved  by  estahlishing  a  zone  system.  It  would 
not  be  fair  to  the  people  who  have  moved  out  of  the  congeeted 
centers  into  the  suburbs  and  built  homes  where  their  families 
could  have  the  benefit  of  freeh  air  and  sunshine,  to  impose  addi- 
tional bui'dens  upon  them  for  transportation,  because  the  estab- 
lished policy  of  the  company  has  been  to  furnish  diese  transfers 
free;  nor  would  it  be  fair  to  the  same  class  to  establish  a  zone 
system  and  require  those  living  outside  the  congested  centers  to 
pay  two  fares  instead  of  one.  Taking  this  view  of  it,  the  Com- 
mission declined  to  entertain  the  proposition  to  charge  for  trans- 
fers, or  to  establish  the  zone  system. 

In  the  judgment  of  the  Commission,  the  company  should  be 
required  to  extend  its  tracks  in  the  central  portion  of  the  city  in 
order  that  it  may  operate  more  economically  and  provide  better 
service  at  a  reasonable  cost.  Under  the  present  congested  con- 
ditions of  traffic  in  the  central  portion  of  the  city,  the  company 
cannot  render  the  service  for  which  the  public  pays,  and  to 
which  it  is  entitled.  The  congestion  adds  to  the  cost  of  opera- 
tion and  does  not  enable  the  company  to  give  the  service  which 
it  is  required  to  give. 

In  the  interest  of  economy  of  operation  and  for  the  benefit  of 
the  public,  the  extensions  suggested  at  the  conference  between 
the  city  authorities,  the  Railroad  Commission,  and  the  repre- 
sentative of  the  street  railway  company  should  be  carried  out 

[5]  It  is  argued  that  the  company  should  pay  the  city  a  bonus 
for  the  privilege  of  extending  its  tracks  in  order  that  it  may  per- 
form more  efficient  service  for  the  public  without  additional 
cost*  The  rale  has  always  prevailed  in  regard  to  street  railway 
properties  that  all  the  capital  invested  in  the  property  of  the 
company  enters  into  and  becomes  a  part  of  tlie  rate  base,  and  the 
eta:e«t.car  users  .must  pay  n^tes  of  fast  that  will  provide  tfaef 
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necessary  amoimt  of  rdvenue  for  the  upkeep  of  the  property  and 
for  efficient  operation, .  and  in  addition,  provide  a  fair  return 
to  the  owners  of  the  pn^rty  on  the  amount  of  capital  invested. 
It,  therefore,  follows  that  if  the  city  should  charge  the  company 
$100,000  for  the  use  of  the  streets,  the  company  would  have  to 
borrow,  or  otherwise  provide  the  additicmal  capital  which  would 
be  added  to  the  amount  of  capital  heretofore  invested  in  the 
property,  and  carry  the  $100,000  into  the.  rate  base,  and  the 
street  car  users  would  have  to  pay  a  fair  return  to  the  company 
on  that  amount  of  capital  as  long  as  the  company  exists*  Such 
a  policy  would  benefit  those  citizens  who  are  fortunate  enough 
to  own  automobiles,  or  who  do  not  require  street  car  service,  be- 
cause no  part  of  the  expense  of  the  $100,000  transaction  would 
be  borne  by  them,  while  the  street  car  users  would  always  Iiave 
to  pay  fair  returns  on  that  amount  of  additional  capital. 

The  city  of  Nashville  collects  from  the  Nashville  Railway  & 
Light  Company  3  per  cent  of  the  company's  gross  earnings  for 
park  purposes.  This  amounted  last  year  in  round  numbers  to 
$58,000.  Every  penny  of  it  was  collected  from  the  street  car 
users,  and  not  a  penny  of  it  was  paid  by  those  tax  payers  who 
did  not  ride  the  street  cars.  As  the  public  parks  are  enjoyed  by 
all  citizens  alike,  they  should  all  contribute  alike  from  the  com- 
mon  fund  for  this  purpose^  and  not  collect  it  all  from  one  class, 
and  that  the  largest  and  most  needy  class.  The  owners  of  auto- 
mobiles frequent  the  parks  as  much,  if  not  more,  than  the  street 
car  users. 

Furthermore,  the  city  requires  the  street  car  company  to  spend 
many  thousands  of  dollars  every  year,  under  its  obligation  im- 
posed by  the  city,  to  pave  two  feet  on  either  side  of  its  tracks, 
and  between  the  tracks.  Where  there  is  a  double  track  and  nar- 
row streets,  this  practically  amounts  to  taxing  the  street  car  users 
with  the  whole  burden  of  keeping  up  the  city  streets.  As  every 
one  knows,  the  streets  are  for  the  use  of  everybody,  and  the  cost 
of  building  and  maintaining  them  should  be  paid  out  of  the  gen- 
eral fund  derived  from  taxation,  and  not  saddled  exclusively  on 
those  who  must  necessarily  use  the  street  cars  daily. 

In  this  connection  we  would  advert  to  the  discussion  of  the 

P.U.R.1920C. 


Digitized  by  VjOOQIC 


M      TENNESSEE  RAILROAD  AND  PUBLIC  UTILITIES  COMMISSION. 

oiie  man  car.  The  company  has  invested  approximately  $200,- 
000  in  this  type  of  cars.  The  city  Oommission  has  forbidden 
their  use  on  the  streets  of  Nashville,  and  reqtiired  the  company 
to  take  them  off  the  streets  of  Nashville  within  ninety  days.  If 
this  ordinance  should  he  upheld  and  enforced,  the  company 
would  be  compelled  to  sell  these  cars  as  second  hand  cars,  and 
they  would  probably  not  bring  more  than  50  per  cent  of  their 
cest,  and  thus  an  additional  $100,000  would  fall  upon  the  street 
car  users  to  be  made  good  in  car  fares,  because  the  company 
would  have  to  raise  $100,000  additional  capital,  which  would 
go  into  the  rate  base,  in  order  that  it  might  provide  other  cars 
to  take  the  place  of  those  sold.  Probably  the  $100,000  figure  is 
not  large  enough,  because  the  heavier  type  of  cars  costs  very 
much  more.  There  are  38  one  man  cars  in  use,  and  if  they  were 
retired  from  the  service,  as  provided  by  the  ordinance,  the  com- 
pany would  not  have  enough  cars  to  handle  the  business,  and  they 
could  not  get  other  cars  to  replace  them  at  once  because  the  car 
manufacturers,  other  than  the  manufacturers  of  one  man  cars, 
will  not  accept  orders  for  delivery  under  twelve  months. 

We  are  advised  that  the  one  man  car  can  be  operated  on  50 
per  cent  of  the  power  required  to  operate  the  two  men  cars.  The 
cost  of  operating  these  cars  is  70  per  cent  of  the  cost  of  operat- 
ing larger  cars.  This  difference  in  the  cost  of  operations  would 
be  saved,  not  to  the  company,  but  to  the  street  car  users,  and 
would  enable  the  company  to  give  better  service  and  quicker 
service  at  the  reduced  cost. 

The  abandonment  of  these  cars  would  mean  a  reduction  in 
service  during  the  peak  hours  (the  hours  of  heaviest  travel  dur- 
ing the  morning  and  afternoon)  of  22  per  cent 

In  estimating  for  the  revenue  requirements  of  the  company 
for  its  operations  in  1920,  we  have  not  figured  in  anything  for 
the  loss  of  these  cars.  We  will  await  the  logal  determination  of 
the  rights  of  the  company  and  of  the  municipality  in  this  mat- 
ter. 

It  is  the  purpose  of  the  Oommission  to  require  the  company  to 

provide  additional  cars  to  meet  the  needs  of  the  service^  but  we 
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will  not  at  this  time  order  the  company  to  buy  additional  cars. 
This  is  a  matter  that  can  await  the  final  adjustment  of  the  af- 
fairs of  the  company  after  an  appraisal,  or  after  the  adjustment 
of  the  controversy  over  the  use  of  the  one  man  car. 

Believing  that  there  will  be  less  congestion  if  the  cars  on  each 
line  were  operated  as  they  were  before  the  cross  town  service  was 
established,  the  order  will  require  the  company  to  discontinue 
the  cross  town  service  for  the  present. 

The  Commission  believes  that  the  public  is  entitled  to  better 
service  and  that  the  company  must  provide  it.  The  company 
must  promptly  proceed  with  the  repair  of  its  track  and  equip- 
ment, and  bring  it  up  to  the  proper  standard.  The  present  equip- 
ment that  has  not  been  recently  repaired  and  painted,  should  be 
repaired  and  painted  and  put  in  the  proper  condition  to  render 
efficient  service. 

Plain  signs  should  be  carried  by  all  cars  over  the  vestibule 
windows,  and  the  cars  not  already  so  equipped  should  be 
equipped  with  such  signs  as  rapidly  as  posl^ible.  The  service 
cannot  be  suddenly  restored  to  all  it  should  be,  but  it  must  be 
gradually  restored  to  a  normal  standard. 

The  street  railway  company  is  required  to  make  safe  delivery 
of  its  passengers  at  their  destinations,  and  this  is  almost  impos- 
sible at  the  union  station  where  a  great  many  passengers  enter 
and  leave  the  city  on  trains,  and  enter  and  leave  the  street  cars. 
The  company  is  directed  to  c<M)perate  with  the  mayor  and  the 
eity  Commission  in  the  movement  to  provide  a  raised  platform 
in  front  of  the  union  station  on  either  side  of  the  railway  tracks 
to  provide  a  safety  zone  for  passengers  boarding  or  leaving  the 
street  cars  at  that  point 

[6]  The  company  charged  in  operating  expenses  for  1919  an 
amount  paid  to  the  E.  W.  Clark  &  Company  Management  Cor- 
poration for  engineering  and  management  services  rendered, 
^25,575.  Following  the  precedent  of  the  Federal  courts  in  the 
administration  of  such  properties,  the  Commission  will  not  allow 
this  item  to  be  charged  to  operating  expenses,  pending  an  ap- 
praisal of  the  property. 
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During  the  period  in  which  the  t^nporary  rates  are  in  eSed, 
and  until  such  time  as  the  Conunission  shall  establish  rates  on 
a  permanent  basis  of  the  amounts  iuvested  in  the  property  of  the 
company,  the  company  shall  pay  no  dividends  on  its  capital 
stock,  and  should  any  surplus  remain  out  of  its  earnings  after 
the  payment  of  ordinary  operating  expenses,  taxes,  and  interest 
on  its  funded  and  unfunded  debt,  and  sinking  fund  payments, 
it  shall  be  applied  to  the  betterment  of  service,  and  to  renewals 
and  replacements  of  such  parts  of  its  road  and  equipment  which 
are  obsolete  or  worn  to  the  point  of  ineffici^icy,  or  held  in  the 
renewal  and  ^replacemeut  reserve. 

The  order  will  provide  that  an  examination  be  made  into  the 
amount  or  amounts  invested  in  the  property  of  the  Nashville 
Bailway  &  Light  Company  upon  which  it  is  entitled  to  a  reason- 
able return,  and  that  said  examination  be  made  by  everts,  one 
to  be  appointed  by  this  Commission,  and  one  by  the  Nashville 
Railway  &  Light  Company,  who  shall  be  paid  by  the  Nashville 
Railway  &  Light  Company,  and  that  the  municipal  aut];ioritie6 
of  the  city  of  Nashville  shall  have  the  ri^t,  if  they  see  proper  to 
exercise  it,  of  appointing  an  expert  at  their  own  expense,  to  act 
with  the  experts  appointed  by  this  Commission  and  the  Street 
Railway  Company,  and  that  reports  shall  be  filed  with  the  Com- 
mission by  the  experts  within  six  months  from  the  date  of  this 
order,  the  reasonable  cost  of  said  examination  and  report  to  be 
paid  by  the  Nashville  Railway  &  Light  Ccwnpany.  The  reports 
of  said  experts  may  be  joint  or  several,  as  determined  by  them, 
and  upon  the  filing  of  said  reports  the  right  is  reserved  to  the 
parties  to  the  record  in  this  case,  to  make  application  for  such 
other  and  further  relief  as  to  them  may  appear  to  be  reasonable 
and  equitable. 

The  Commission  will  retain  jurisdiction  of  this  case  for  the 
purpose  of  making  such  final  order  as  the  facts  may  warrant. 
P.UJL1920a 
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BE  PUBLIC  SBEVICB  COMPANY  OF  NOBTHERN 
ILLINOIS. 

[No.  8dM.] 

Beium  —  BeasonahleneBS  —  Bwiergency  —  Eviden/ee. 

An  emergeiu^  requiring  an  inerease  in  gas  rates  is  not  shown  by 
mere  evidence  of  increased  operating  eosts  dnring  the  past  yeavi  sup- 
plemented by  evidenoe  of  estimated  increasea  of  the  costs  of  labor 
and  materials  for  the  coming  year,  especially  in  the  case  of  a  single 
company  operating  several  utilities,  the  accounts  of  which  are  not 
segregated,  and  where  no  showing  is  made  from  any  income  account 
and  the  genial  balance  sheet  of  the  company  as  to  its  financial  stand- 
ing. 

Return  »  Beo8anableniea&  as  a  whole. 

Discussion  of  the  question  \^ether  in  fixing  gas  rates,  the  rates  of 
the  company  for  electric  light  and  power  should  be  considered,  p.  20. 

[January  28,   1920.] 

Pboposed  advance  in  rates  for  general  gas  service  in  Arling- 
ton Heights,  and  forty-seven  other  communities  stated  in  sup- 
plements to  rate  schedule  I.  P.  U.  C.  1  of  the  Public  Service 
Company  of  Northern  Illinois;  dismissed  without  prejudice. 

Shaw,  Commissioner :  On  November  21,  1918,  the  Public 
Service  Company  of  Northern  Illinois  filed  with  the  ComLmission 
supplements  to  rate  schedule  I.  P.  TJ.  C.  1,  in  which  it  is  pro- 
posed to  advance  the  rates  for  general  gas  service  in  certain 
towns,  cities,  and  villages,  and  it  is  further  proposed  that  such 
advanced  rates  shall  become  effective  December  1,  1918.  The 
proposed  increases  in  rates  affect  the  consumers  in  the  following 
towns,  cities,  and  villages: 

Arlington  Heights  Forest  Park 

Barrington  Franklin  Park 

Bellwood  Glenview 

B«rwyn  Grose  Point 

Blue  Iflhuid  Harvey 

Clyde  Hawthorne 

Cicero  Hazel  Cre&t 

Clearing  Industrial  District  Homewood 

Desplaines  Kenilworth 

Bolton  Lake  Zurich 

Bvanston  Lyons 

Evergreen  Park  Maywood 
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Melrose  Park  Riyerdale 

Morton  Grove  Biyer  Forest 

Morton  Park-  H«ver  Grovei 

Mount  Greenwood  Riverside 

Mount  Prospect  Riverview 

Niles  Schiller  Park 

Niles  Center  Shermerville 

Oak  Lawn  South  Holland 

Oak  Park  Summit 

Palatine  Thornton 

Park  Ridge  Wauconda 

Posen  Wilmette 

The  present  and  proposed  rates  covering  general  gas  aarvice 
in  each  of  the  aforesaid  municipalities  are  as  follows: 

For  General  Gas  Service.                                          Present  Proposed 

Rates.  Rates. 

Per  1000  cu.  ft.  for  first  1000  cu.  ft $1.05  $. ... 

Per  1000  cu.  ft.  for  first  2000  cu.  ft 1.26 

Per  1000  cu.  ft.  for  next  2000  cu.  ft 0.90  1.10 

Per  1000  cu.  ft.  in  excess  of  3000  cu.  ft 0.80  .... 

Per  WOO  cu.  ft.  in  excess  of  4000  cu.  ft ....  1.00 

Prompt  payment  discount  per  M 0.10  0.10 

Minimum  charge  per  meter 0.75  0.75 

Prepayment  meters    11.00  1 1.15 

Employees'  rate  per  M 0.50  0.75 

1  Denotes  net  rate.    Minimum  charge  not  applicable. 

On  November  19,  1918,  the  Commission  suspended  the  said 
proposed  rates  until  March  31,  1919,  and  bv  subsequent  orders 
extended  the  period  of  suspension  until  March  30,  1920. 

On  December  18,  1918,  the  Public  Service  Company  of 
Northern  Illinois  filed  a  petition  as  of  December  12,  1918,  sup- 
plementary to  the  rate  schedules  previously  filed.  Among  other 
things,  this  petition  alleges:  (a)  The  prolonged  period  of  high 
prices  for  labor  and  material  has  made  it  necessary  to  ask  for 
an  increase  in  rates  for  general  gas  service,  notwithstanding  the 
signing  of  the  annistice  and  the  practical  conclusion  of  hostili- 
ties; (b)  the  elements  entering  into  the  cost  of  gas  production 
will  be  considerably  higher  in  the  year  1919  than  it  has  been 
during  the  year  1918 ;  (c)  the  net  cost  of  gas  in  the  holder,  after 
allowing  due  credit  for  all  residuals  produced  (except  the  light 
oils  from  the  stripping  plants)  has  increased  from  25  cents  per 
M.  cubic  feet  sold  in  1914  to  47.8  cents  during  the  first  ten 
months  of  1918 ;  (d)  the  total  gas  operating  expenses  have  in- 
creased from  46.8  cents  per  M.  cubic  feet  of  gas  sold  in  1914  to 
65.4  cents  for  the  first  ten  months  of  1918;  (e)  the  revenues 
from  gas  service  in  such  municipalities  are  not  adequate  in  view 
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of  the  enormous  increases  in  operating  oosts,  and  in  view  of  the 
further  increases  in  such  costs  which^  in  the  belief  of  the  peti- 
tioner, will  prevail  in  the  immediate  future;  (f)  and  in  order 
to  meet  the  urgent  needs  of  the  Govemmait  in  the  war,  peti- 
tioner constructed  at  an  expenditure  of  over  two  hundred  sixty- 
one  thousand  dollars,  plants  for  stripping  toluol  from  the  gas 
and  that  the  conclusion  of  hostilities  has  cut  off  the  demand  for 
toluol  and  has  made  the  continued  operation  of  these  plants  un- 
profitable, and  the  petitioner,  therefore,  will  sustain  a  net  loss 
of  $110,000. 

To  the  petition,  answers  were  filed  by  counsel  representing 
several  of  the  municipalities  which,  among  other  things,  gen- 
erally protested  against  the  proposed  increase  in  rates,  denied  ) 
the  need  for  emergency  relief,  and  praying  that  the  said  peti- 
tion be  dismissed. 

Hearings  in  this  matter  were  held  at  the  oifice  of  the  Commis-  / 
sion  in  Chicago,  Illinois,  on  December  12,  1918,  and  January 
27  and  February  11,  1919.  The  record  shows  that  representa- 
tives of  all  the  municipalities  affected  were  given  proper  notice 
of  the  proposed  rate  increases  and  were  duly  notified  of  the  hear- 
ings. At  the  said  hearings  the  petitioner  and  several  of  the 
municipalities  were  represented  by  counsel.  At  the  initial  hear- 
ing testimony  was  offered  relative  to  petitioner's  exhibits  Nos. 
1,  2,  and  8,  and  on  January  27,  1919,  petitioner's  exhibit  No.  4 
was  submitted  in  evidenca  These  exhibits  were  admitted  in 
the  record  subject  to  objections  of  opposing  counsel.  No  evi- 
dence or  exhibits  were  submitted  for  the  record  by  the  objectors. 

Petitioner's  exhibit  No.  1  contains  miscellaneous  statistics ' 
dealing  with  the  manufacture,  distribution  and  sale  of  gas  for 
the  years  1914  to  1917  inclusive,  and  for  the  first  ten  months  of 
1918,  while  exhibit  No.  4  contains  an  itemized  statement  of  the 
operating  expenses  of  the  petitioner's  gas  business  for  the  year 
1918,  also  a  statement  of  the  total  operating  expenses  incurred 
and  revenue  received,  together  with  sundry  data  for  the  same 
period. 

At  the  hearing  on  January  27,  1919,  a  petition  containing 

the  names  of  585  signers  purporting  to  be  consumers  of  gas,  who 

objected  to  the  proposed  increases  in  rates  for  gas  and  further 

alleging  that  the  present  rates  were  excessive,  was  presented  by 
P.UJ1.1920C. 
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George  E.  Clark,  in  behalf  of  the  Fifth  Ward  Improvement  As- 
sociation of  Evanston,  Illinois.  At  a  later  hearing  it  developed 
that  there  was  some  questicm  as  to  eighty  of  the  signatures  not 
beiog  gas  ccmsumers  and  that  4  or  5  of  the  signers  were  em* 
ployees  of  the  company  enjoying  reduced  rates. 

The  petitioner  presented  no  evidence  bearing  on  the  fair  value 
of  the  property  used  and  useful  in  rendering  gas  service.  On 
page  116-A  of  its  exhibit  No.  1,  the  petitioner  refers  to  values 
placed  on  four  gas  properties  by  this  Commission,  from  which 
it  deduced  the  fact  that  the  average  value  of  such  properties  is 
$4.57  per  M.  cubic  feet  of  gas.  With  this  figure  as  a  basis,  the 
petitioner  iJien  shows  on  page  116-B,  of  the  same  exhibit,  what 
the  total  cost  per  M.  cubic  feet  would  be  by  making  an  allowance 
for  return,  depreciation,  and  taxes.  This  is  shown  in  the  follow- 
ing table: 

Swmmary  of  OMt  of  (7m  Supply  for  /)uHM<Hit  "O,"  "D»  "B"'  omd  'T.» 

Per  M.  C1L  ft. 
sold. 

Total  gas  operating  expenses  from  page  107 $0.<{540 

8%  annual  return  on  $4.67 0.3656 

3%  annual  depreciation  on  $4.57 0.1371 

\%  annual  taxes  on  $4.57 0.0228 

Total  cost  per  M.  cubic  feet $1.1795 

At  the  conclusion  of  the  hearing  on  February  11,  1919,  coun- 
sel representing  the  municipalities  made  a  motion  that  the  Com- 
mission, in  considering  the  rates  to  be  charged  for  gas  service, 
consider  also  the  question  of  electric  light  and  power  rates  cover- 
ing service  furnished  by  the  petitioner.  With  respect  to  this 
motion  the  United  States  Supreme  Court  in  the  case  of  the 
Northern  Pacific  K.  Co.  v.  North  Dakota  ex  rel.  McCue,  236  U. 
S.  685,  P.Tr.R.1915C,  277,  285,  85  Sup.  Ct.  Eep.  429,  59  L. 
ed«  736,  said: 

^^We  find  no  basis  for  distinguishing  in  this  respect  between 
so-called  ^out-of-pocket  costs,'  or  ^actual'  es5)enses,  and  other  out- 
lays which  are  none  the  less  actually  made  because  they  are  ap- 
plicable to  all  traffic,  instead  of  being  excltisively  incurred  in 
the  traffic  in  question.  Illustrations  are  found  in  outlays  for 
maintenance  of  way  and  structures,  general  expenses  and  taxes. 
It  is  not  a  sufficient  reason  for  excluding  such,  or  other,  expenses 
to  say  that  they  would  still  have  been  incurred  had  the  particu- 

P.U.H.1920C. 
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Ur  oommodil7  not  been  transported.  That. commodity  has  been 
transported ;  the  common  carrier  is  under  a  duty  to  carry,  and 
the  expenses  of  its  business  at  a  particular  time  are  attributable 
to  what  it  does  carry.  The  state  cannot  estimate  the  cost  of 
carrying  coal  by  throwing  the  expanse  incident  to  the  mainte- 
nance of  the  roadbed,  and  the  general  expenses,  upon  the  carriage 
of  wheat;  or  the  cost  of  carrying  wheat  by  throwing  the  burden 
of  the  upkeep  of  the  property  upon  coal  and  other  commodities. 
This,  of  course,  does  not  mean  that  all  commodities  are  to  be 
treated  as  carried  at  the  same  rate  of  expense:  The  outlays  that 
exclusively  pertain  to  a  given  class  of  traffic  must  be  assigned  to 
that  class,  and  the  other  expenses  must  be  fairly  apportioned. 
It  may  be  difficult  to  make  such  an  apportionment,  but  when 
conclusions  are  based  on  cost,  the  entire  cost  must  be  taken  into 
account." 

However,  the  supreme  court  recognizes  that  the  state,  in  pass- 
ing upon  these  questions,  may  be  influenced  by  public  policy  so 
long  as  in  such  a  determination  it  does  not  overstep  the  bounds 
of  reason.  In  this  connection  in  the  same  case  the  supreme  court 
has  this  is  say  on  page  287,  supra: 

"The  legislature  undoubtedly  has  a  wide  range  of  discretion 
in  the  exercise  of  the  power  to  prescribe  reasonable  charges,  and 
it  is  not  bound  to  fix  uniform  rates  for  all  commodities,  or  to 
aecure  the  same  percentage  of  profit  on  every  sort  of  business. 
There  are  many  factors  to  be  considered — differences  in  the  arti- 
cles transported,  the  care  required,  the  risk  assumed,  the  value 
of  the  service,  and  it  is. obviously  important  that  there  should 
be  reasonable  adjustments  and  classifications.  Nor  is  its  author- 
ity hampered  by  the  necessity  of  establishing  such  minute  dis- 
tinctions that  the  effective  exercise  of  the  rate-making  power 
becomes  impossible/' 

In  complaint  of  Piercy  v.  Citizens  Gas  E.  &  H.  Oo.  Case  4896, 
S  HL  P.  U.  C.  340,  which  was  a  complaint  as  to  the  reasonable- 
ness of  rates  charged  for  dectric,  gas,  water,  and  heating  service 
rendered  by  a  common  plant.  The  company  contended  that  the 
entire  income  and  operating  expenses  should  be  considered  as  a 
whole.  In  disposing  of  ihis  contention  the  Oommission  on  page 
378,  supra,  said:  -     - 

"Very  clearly  in  the  case  at  Mt  Vernon  the  wat^  service,  the 

P.U.R.1920C. 
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gas  service^  and  the  heating  service  are  each  separate  and  dis* 
tinct  classifications  of  service  from  the  electric  service,  and  in 
accordance  with  the  rulings  of  the  United  States  Supreme  Court, 
the  state  vrould  not  have  the  authority  to  require  the  electric 
service  to  make  up,  through  its  revenues^  deficiencies  in  the 
revenues  of  these  separate  and  entirely  dis^ct  classes  of  service* 

"The  rulings  of  the  supreme  court  appear  to  be  rraiarkably 
clear  and  present  the  only  equitable  sol]Q^ion  of  these  issues^ 
The  consumers  of  gas  may  be  an  entirely  d&tinct  class  of  citizens 
from  the  consumers  of  electricity.  These^two  classes  of  service 
offer  different,  and  in  many  respects,  competitive  methods  of 
illumination.  To  permit  the  gas  consumes  to  receive  their  serv- 
ice at  less  than  cost  while  the  electric  consumers  are  required 
to  make  up  the  deficiencies,  would  be  obviously  unfair  and  con- 
trary to  the  spirit  of  the  Public  Utilities  Commission  Law.  The 
Commission  has  met  this  issue  previously,  most  notably,  in  the 
case  of  Edward  Bowe  and  -E.  F.  Baker  v.  The  Jacksonville  Rail- 
way &  Light  Company  and  the  Jacksonville  Railway  Company,. 
Case  2698,  wherein  the  holdings  of  the  Commission  were  in  ac- 
cordance with  the  theories  here  set  forth. 

"The  electric  business  of  the  company  is  perhaps  the  most 
important  from  the  standpoint  of  the  company's  revenues,  and 
as  a  matter  of  public  policy  it  is  possible  that  it  should  not  re- 
ceive its  full  proportional  benefits  from  the  resulting  economies- 
of  combined  operation,  particularly  when  such  an  assignment 
would  seriously  cripple  other  phases  of  the  utility's  operations 
and  thus  limit  the  resulting  efSciencies  of  the  combined  opera- 
tion. While,  from  the  standpoint  of  expert  analysis,  the  use  of 
the  equipment  may  present  a  proper  basis  for  allocation,  the- 
Commission  in  the  exercise  of  its  judgment  will  give  considera- 
tion to  those  other  factors  which  influence  an  equitable  solution; 
such  as  the  relative  importance  of  the  various  utility  services,, 
the  necessities  of  the  community  and  the  effect  which  the  decisioz^ 
will  exert  upon  the  conduct  of:  the  enterprise  and  the  welfare  of  ' 
the  consumers  and  citizens.  The  decision,  vrill  not,  however,  re- 
sult in  placing  the  burdens  of  one  utility  service  upon  other  con- 
sumers. In  the  exercise  of  this  discreticm  the  Commission  is' 
acting  within  its  duties  as  above  outlined  by  the  United  States* 
Supreme  Court." 

P.U.R.1920C. 
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In  view  of  the  conclusion  hereinafter  reached  in  this  case,  it 
ifi  unnecessarj  at  this  time  for  the  Commission  to  pass  upon  this 
motion. 

Counsel  representing  the  municipalities  also  made  a  motion 
that  the  petition  in  this  cause  be  dismissed  for  the  following 
reasons:  That  the  testimony  does  not  support  the  petition;  that 
there  has  been  no  separaticm  in  the  accounts  of  the  various  util- 
ity services ;  that  no  book  value  or  inventory  of  the  gas  property 
has  been  submitted;  and  for  other  reasons  stated  in  the  motion. 

The  testimony  shows  that  the  petitioner  has  submitted  ex- 
hibits containing  figures  supplemented  by  testimony  which  show 
the  operating  expenses  for  the  year  1918,  the  revenue  received 
for  a  like  period,  sundry  data  pertaining  to  the  cost  of  gas  pro- 
duction and  estimates  of  what  in  the  judgment  of  the  company 
would  be  the  increased  cost  of  gas  production  for  the  year  1919. 
The  petitioner  has  submitted  no  inventory  of  its  gas  property, 
no  income  account,  no  general  balance  sheet,  and  no  cost  or  book 
value  of  the  property  used  and  useful  in  rendering  gas  service; 
nor  has  the  accounts,  of  the  various  utilities  been  segregated. 

In  the  case  of  the  Bloomington  &  N.  R.  &  Light  Co.  relative 
to  rates.  No.  7704,  5  111.  P.  U.  C.  679,  decided  May  16,  1918, 
the  Commission  said: 

''The  second  proposition  of  the  objectors  is  that  each  separate 
utility  ^ould  be  charged  with  its  separate  expenses  and  credited 
with  its  separate  earnings,  and  that  the  return  to  be  allowed 
should  be  computed  separately  for  each  class  of  service  r^idered, 
irrespective  of  joint  operation  and  ownership,  and  irrespective 
of  emergencies  or  any  other  conditions.  This  rule  may  be  well 
followed  in  most  oases  but  no  rule  is  inflexible  nor  can  the  same 
loile  be  justly  applied  in  all  cases.  In  the  present  case  all  the 
corporations  petitioning  are  operated  under  one  management* 
Some  of  these  companies  furnish  several  different  kinds  of  serv- 
ice, operating  a  single  power  plant  in  which  is  produced  not  only 
electric  current  but  also  gas  and  steam  heat^  and  insofar  as  pos- 
sible the  same  labor,  fuel,  equipment,  and  facilities  are  used  in 
developing  all  of  these  various  commodities.  This  is  an  emer- 
gency case.  The  Qovemment  of  the  United  States  requests  that 
all  public  utilities  shall  be  maintained  at  the  highest  possible 
state  of  efficiency  and  yet  conserve  all  the  iuel  and  materials  pos- 
P.U.K.1920C.     ^ 
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aible,  consiatent  with  the  maintenance  of  their  efficiency.  The 
Commiaaion  oonsiders  that  for  the  purpoees  of  this  case  it  is  not 
necessary  to  make  a  complete  separation  of  the  various  units  of 
property  that  constitute  such  a  combined  plant  of  a  single  com- 
pany,  and  at  this  time  the  Commission  will  consider,  among  other 
things,  whether  the  increased  rates  proposed  will  yield  a  reason- 
able rate  of  return  on  the  fair  value  of  the  combined  property  of 
such  utility,  during  the  present  emergency/' 

In  case  of  Re  Public  Service  Company  of  Northern  Illinois 
relative  to  increase  in  certain  power  rates,  No.  7712,  P.U.R. 
1919D,  809,  decided  May  28,  1919,  the  following  table  appears, 
which  shows  the  results  of  the  combined  operations  of  the  Public 
Service  Company  of  Northern  Illinois  for  the  years  1914  to 
1918,  inclusive,  compiled  from  the  annual  reports  of  the  com- 
pany on  file  with  the  Commission. 

In  this  case  the  Commission  said: 

"During  the  year  dividends  were  paid  upon  the  preferred 
stock  at  the  rate  of  6  per  cent,  and  upon  the  common  stock  at  the 
rate  of  7  per  cent.  As  a  result  of  the  operations  during  1918 
the  balance  she^t  surplus  of  the  company  was  increased  by  $116,- 
956.98  after  increasing  the  depreciation  reserve  by  the  amount 
of  $362,680. 

"...  A  comparison  of  the  net  earnings  of  the  company 
covering  all  classes  of  service  for  the  year  ending  December  31, 
1918,  for  the  years  1914  to  1917,  inclusive,  does  not  indicate 
that  the  company  is  in  distress  or  in  need  of  ^nergency  re- 
lief.   ..." 

In  the  case  of  Public  Sendee  Railway  Company  before  the 
New  Jersey  Board  of  Public  Utility  Commissioners,  P.TJ.R. 
1918E,  910,  915,  the  Board  in  defining  emergency  matters  held 
as  follows : 

"An  emergency  for  which  a  carrier  is  entitled  to  relief  by  a 
temporary  emergency  rate  exists  where,  1^  reason  of  general 
conditions  not  affecting  the  applicant  utility  alone,  the  operating 
revenues  are  insufficient  to  operate  and  maintain  its  property 
and  to  pay  rentals  and  interest  on  such  of  its  securities,,  a  default 
in  the  payment  of  which  would  jeopardize  the  solveney  of  the 
company.'' 

In  the  caae  under  oonsideration  no  such  showing  is  made.  The 

P.U.R.1920C. 
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Public  Service  Company  of  Northern  Illinois  is  a  single  entity 
operating  several  utilities,  the  accounts  of  which  are  not  segre- 
gated, no  showing  is  made  from  any  income  account  and  the  gen- 
eral balance  sheet  of  the  company  as  to  its  financial  standing, 
from  which  can  be  determined  whether  an  emergency  exists  or 
not. 

It  may  well  be  said  that  if  a  complete  investigation  were  made 
of  the  operations  of  the  petitioner  covering  gas,  electric,  water 
and  heating  service,  taking  into  consideration  the  value  of  the 
property,  the  cost  of  rendering  the  various  services,  the  revenues 
received  therefrom,  it  would  be  shown  that  the  rates  charged 
gas  consumers  were  insufScient  in  comparison  with  other  classes 
of  service,  but  it  is  not  possible  to  determine  that  fact  from  the 
record  in  this  proceeding.  The  Commission  would  not  be  justi- 
fied in  imposing  upon  the  gas  consumers  increased  rates  for  gas 
service,  merely  upon  the  showing  made  of  the  operating  cost  for 
the  past  year,  supplemented  as  it  may  be  by  estimated  increases 
in  the  cost  of  labor  and  material  in  the  year  1919. 

The  Commission,  having  given  due  consideration  to  the  evi- 
dence and  exhibits  submitted  in  this  case,  and  having  heard  the 
arguments  of  counsel,  and  being  fully  advised  in  the  premises, 
finds  that  no  evidence  has  been  presented  by  the  petitioner  to 
show  that  an  emergency  exists;  that  the  motion  to  dismiss  the 
petition  made  by  counsel  representing  the  municipalities  affected 
should  be  granted;  and  that  the  petition  herein  should  be  dis- 
missed without  prejudice. 

The  Commission  further  finds  that  the  rates  proposed  herein 
are  unjust  and  unreasonable,  and  should  be  permanently  sus- 
pended, annulled  and  cancelled. 


BfAINB  PUBLIC  UTHilTDSS  COMMISSION. 

EE  CUMBERLAND  COUNTY  POWER  ft  LIGHT  COMPANY. 

[R.  R.  530.] 

FratuMBes  —  Power  of  fnunidpality  to  grant.  • 

1.  No  municipality  haa  any  authority  to-grmt  to  a  pubUc  stfvice 
corporation  its  franchise,  as  that  term  should  be  understood  in  its 
P.U.R.1920C. 


Digitized  by  VjOOQIC 


R£  CUMBERLAND  COUNTY  FOWER  ft  L.  CO.  27 

larger  aenae  and  meaning,  the  right  to  grant  aiich  a  f ranchlae  existing 
in  the  people  of  the  atate,  ezerciaed  through  their  repreaentatiTea  in 
the  legialature. 
9ranaU9e6  «  Pouter  of  munioipdUties  a»  to  ^  lAmitation. 

2.  In  the  earlier  charters  of  street  railways  and  later  by  general 
law,  mnnicipalities  were  giren  the  right  to  exercise  a  measure  of  con- 
trol over  the  manner  in  which  street  railway  oorporationa  should 
exercise  the  franchiae  rights  granted  by  the  people. 

^wmmohioeo  «  Powers  of  municipalitieo  —  Reasonable  exercise. 

3.  The  limited  control  the  municipalities  have  over  the  operation 
of  street  railways  must  be  reasonably  exercised,  and  not  arbitrarily 
exercised  solely  in  accordance  with  the  will  of  the  mtmidpalii^y. 

RuUie  uHlities  —  Belmtion  to  eity  and  patrons. 

4.  A  public  service  company,  in  its  broadest  sense,  ia  a  partner- 
ahip  consisting  of  4he  state  aa  an  institution,  the  public  as  a  group 
of  customers,  and  the  company,  the  state  determining  the  extent  to 
whieh  the  company  may  go,  the  company  furnishing  the  facilities,  and 
that  part  of  the  public  constituting  the  cnstomera,  furnishing  the 
revenue  with  which  the  company  is  enabled  to  perform  its  aerviee. 

I*uhllc  utilities  «  S}reatnient  by  municipality  —  Duty  of  ComnUssian. 

5.  Any  act  or  omission,  which  denies  a  public  service  company 
a  reasonable  approximation  of  a  fair  deal,  has  its  immediate  and 
rettex  efiect  upon  the  customers;  and  if  it  is  one  of  the  important 
functions  of  a  Public  Service  Commission  to  see  that  the  company 
aad  its  patrons  are  treating  each  other  fairly,  no  lower  in  the  scale 
stands  the  duty  of  seeing  to  it  that  the  company  and  ita  customers 
are  each  accorded  full  justice  by  every  outside  agency. 

Street  railufays  *-  Duties  as  to  removal  of  snow. 

6.  It  would  be  manifestly  unfair  to  require  the  customera  of  a 
street  railway  to  bear  the  entire  burden  of  rendering  passable  in  the 
winter  time  those  atreeta  which  would  not  exist,  or  if  they  existed, 
would  not  be  so  populous,  were  it  not  for  the  fact  that  a  street  rail- 
way was  in  operation. 

Street  raUways  «  Bequirement  as  to  removal  of  snow. 

7.  A  street  railway  company,  in  clearing  its  right  of  way,  was 
aot  required  to  remove  tbe  snow  or  ice  upon  certain  specified  streets, 
but  was  permitted  in  the  general  oourse  of  ploughing  or  shoveling, 
to  deposit  the  same  on  parts  of  the  street  other  than  those  occupied 
by  ita  tracica;  but  on  certain  Streets  was  required  to  remove  or  level 
the  snow  after  each  atorm. 

,    .  [February  12,  1920.] 

Appeal  from  a  decision  of  municipal  officers  in  the  cil^  of 
Portland,  in  relation  to  the  removal  of  snow  and  ice  from  the 
streets  of  that  city ;  sustained. 

By  the  Commission :  This  is  an  appeal  by  the  Cumberland 
County  Power  &  Light  Company  from  a  decision,  order,  and 
p.u.R.moc. 
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vote  of  the  municipal  officers  of  the  city  of  Portland  ^ith  tef  er- 
enoe  to  the  disposal  of  ice  and  snow  from  the  streets,  roads,  and 
ways  within  the  city  of  Portland  by  said  Cumberland  County 
Power  &  Light  Company,  under  the  provisicmB  of  §  31^  chapter 
58  of  the  Eevised  Statutes  of  1916. 

After  notice  proven  to  have  been  given  as  ordered,  the  Com- 
mission on  Tuesday,  February  3,  1920,  gave  a  public  hearing  t^ 
all  parties  interested  at  the  common  council  room  in  the  city  of 
Portland.  The  Cumberland  County  Power  k  Light- Company 
was  represented  by  its  attorneys  VerriD,  Hale,  Booth  &  Ives, 
through  Leon  V.  Walker,  Esq.,  and  the  city  of  Portland  and  its 
municipal  officers  were  represented  by  corporation  counsel  H.  P. 
Frank,  Esq. 

The  Cumberland  County  Power  ft  Light  Company  operates 
the  Portland  Street  Railway  through  a  lease  of  the  street  rail- 
way property  and  pays  a  certain  amount  as  the  agreed  r^ital. 
The  Cumberland  County  Power  &  Light  Company  in  this  way 
becomes  obligated  to  perform  all  the  services  and  to  be  subject 
to  all  the  duties  of  the  street  railway  company. 

With  reference  to  the  removal  of  ice  and  snow  from  the 
streets,  over  which  the  street  railway  passes,  the  statute  provides 
that  the  municipal  officers  may,  at  all  times,  make  regulations 
thereto  as  the  public  safety  and  convenience  may  require,  and 
that  any  street  railway  corporation  may  appeal  from  the  decision 
of  such  municipal  officers  to  the  Public  Utilities  Commission 
who  shall,  upon  notice,  hear  the  parties  and  finally  determine  the 
questions  raised  by  said  appeal. 

This  statute  makes  this  Commission  the  court  of  last  resort 
so  far  as  this  matter  is  concerned,  and  for  this  reason  and  for 
the  additional  reason  that  this  particular  case  is  probably  typical 
of  others  existing  elsewhere  throughout  the  state,  we  shall  give 
to  the  matter  more  full  consideration  than  we  otherwise  might 
feel  called  upon  to  give. 

By  chapter  457  of  the  Laws  of  Maine  for  the  year  1860,  the 
Portland  &  Forest  Avenue  Bailroad  Company  was  formed.  In 
1865  the  name  of  the  company  was  changed  to  the  Portland 
Railroad  Company.  The  company  built  1.37  miles  of  its  rail- 
way in  1863  and  was  the  first  street  railway  constructed  in 
Maine.    In  1864,  5.38  miles  of  track  was  added.     The  mileage 
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remained  the  same  imtU  1882  when  the  Ocean  Street  Railway, 
chartered  in  1880,  built  1.50  miles  and  became  a  part  of  Port- 
land street  railway  system  in  1885.  The  Portland  Railroad 
Company  made  small  additions  in  1887-1888  and  1890.  In 
1891  the  Deering  line,  8.33  miles  long,  was  so  changed  as  to  be 
operated  by  electricity.  In  1892,  5.82  miles  were  built  and 
operated  by  electricity  and  in  1895,  the  whole  line  -^vas  electri- 
cally operated.  In  1896,  8.72  miles  were  built;  in  1897,  1,17; 
in  1898,  2.08;-  in  1899,  2.94;  in  1»01,  3  miles;  in  1902,  18.51 
miles,  and  in  1903,  4.12  miles.  These  lines  covered  the  principal 
streets  of  Portland,  Deering,  and  Westbrook.  In  1899,  the  com- 
pany acquired  the  Portland  &  Cape  Elizabeth  Railway  running 
to  Cape  Cottage,  Pleasantdale,  and  Cash  Comer,  with  15.75 
miles  of  track.  In  1901,  it  obtained  authority  to  acquire  and 
did  acquire  the  Portland  &  Yarmouth  Electric  Railway  running 
from  Portland  to  Yarmouth,  a  distance  of  13  miles;  the  West- 
brook,  Windham  &  Naples  Railway  running  from  the  city  of 
Westbrook  to  Windham,  5.83  miles.  In  1901,  the  road  was  ex- 
tended from  Westbrook  to  Gorham.  In  1902,  an  extension  from 
Portland  to  Saco  was  built,  and  in  1903,  the  branch  from  the 
Saco  line  to  Old  Orchard  was  completed. 

Within  the  city  of  Portland  the  company  operates  between  25 
and  26  miles  of  track  laid  entirely  within  the  streets  of  the  city. 
Under  some  form  of  agreement  or  understanding  to  which  we 
shall  later  refer,  the  railway  company  has  either  removed  or 
levelled  the  snow  from,  and  in  all  of,  the  streets  upon  which  it 
operates,  with  the  exception  of  that  portion  of  Congress  street 
between  High  street  and  Atlantic  street,  a  distance  of  about 
one  and  two  tenths  miles. 

Under  date  of  January  17,  1920,  the  company,  in  a  letter, 
called  the  attention  of  the  mayor  of  Portland  to  the  situation 
and  su^ested  that  the  arrangement  which  had  obtained  was  un- 
fair to  the  railway,  and  asked  for  some  relief.  Under  date  of 
January  19,  1920,  the  coriimissioner  of  public  works,  to  whom 
was  referred  the  letter  to  the  mayor,  made  his  report,  and  therein 
recommended  that  the  city,  at  its  sole  expense,  remove  the  snow 
and  ice  from  certain  sections  of  the  city  other  than  that  section 
of  Congress  street  above  referred  to.    On  January  23,  1920,  an 

P.U.R.1920C. 

Digitized  by  VjOOQIC 


30  MAINE  PUBLIC  UTILITIES  COMMISSION. 

order  ^yas  introduced  in  the  board  of  aldermen  of  the  city  of 
Portland  of  the  following  tenor: 

^^Ordered,  that  the  Portland  Eailroad  Company  be  and  hereby 
is  relieved  until  further  orders  by  this  board  of  the  removal  of 
snow  from  the  following  streets  and  squares;  Congress  street 
between  High  and  Bramhall  street,  Monimient  square,  Middle 
street,  between  Monument  square  and  India  street" 

This  order  failed  of  passage  by  a  vote  of  3  yeas  to  4  nays.  At 
the  same  meeting  the  following  is  certified  to  have  been  the  action 
of  said  board  of  mayor  and  aldermen: 

"On  motion  duly  made  and  seconded,  it  was  Voted  that  the 
commissioner  of  public  works  be  instructed  to  notify  the  Cum- 
berland County  Power  &  Light  Company  that  said  company 
will  be  expected  to  remove  the  snow  from  certain  streets  as  has 
been  the  custom  in  past  years." 

At  the  hearing  it  appeared  that  although  the  railway  com- 
pany, for  more  than  25  years,  had  been  either  removing  or  level- 
ling the  snow  and  ice  upon  all  of  the  streets  which  it  occupied 
with  the  exception  of  that  portion  of  Congress  street  above  named, 
there  was  no  vote  of  the  city  or  of  the  municipal  oflicers,  and  no 
written  record  of  any  sort,  indicating  that  a  rule,  regulation, 
decision,  or  agreement  had  been  made  or  entered  into.  It  was 
informally  stated  by  counsel  representing  both  the  interested 
parties  at  the  hearing  that  it  was  their  understanding  that  many 
years  ago  a  verbal  arrangement  between  the  city  and  the  company 
was  entered  into,  under  which  the  removal  of  snow  and  ice, 
which  the  city  should  care  for,  was  within  this  above-named  area 
of  Congress  street  and  that  the  railway  company  should  care  for 
such  other  streets  as  it  used  in  its  railway  traffic.  As  the  system 
grew  no  change  in  the  arrangement  seems  to  have  been  made,  and 
it  is  also  evident  that  there  existed,  until  the  order  of  the  mayor 
and  board  of  aldermen  on  Januaiy  23,  no  binding  order  or  agree- 
ment between  the  parties.  It,  therefore,  appears  that  the  first 
"regulation"  by  the  municipal  officers  of  Portland,  as  to  the  re- 
moval and  disposal  of  snow  and  ice  from  the  streets  used  by  this 
company,  was  contained  in  the  order  above  quoted.  The  com- 
pany, regarding  this  as  a  regulation,  appeals  and  requests  the 
Commission  to  determine  the  questions  raised  by  the  appeal. 
These  questions  of  course  relate  to  the  regulation  with  reference 

P.U.R.1920C. 

Digitized  by  VjOOQ IC 


RE  CUMBEBLAND  COUNTY  POWER  A  L.  CO.  31 

to  the  ranoval  and  disposal  of  snow  and  ice  from  the  several 
streets,  roads,  an4  ways  used  by  this  street  railway  company. 

Section  2  of  the  Act^  creating  the  old  Portland  &  Forest  Ave- 
nue Kailroad  Company,  provided  that  "the  municipal  officers  of 
said  ci^'  of  Portland  and  of  said  town  of  Westbrook,  resi>ectively, 
shall  have  power  at  all  times  to  make  all  such  regulations  as  to 
the  rate  of  speed,  the  removal  of  snow  and  ice  from  the  streets, 
roads,  and  highways  by  said  company  at  its  expense,  •  •  .  as 
the  public  convenience  and  safety  require.^'  The  same  or  similar 
language  was  used  in  the  acts  incorporating  street  railways  down 
to  the  time  when  the  general  street  railway  law  was  passed,  at 
which  time  there  was  omitted  from  the  general  statute  the  words 
"at  its  expense,"  and  there  was  added  the  provision  for  an  ap- 
peal from  the  decision  of  the  municipal  officers.  Under  this 
original  act  and  until  the  passage  of  the  general  street  railway 
statute,  the  city  of  Portland  had  full  and  final  authority  with 
reference  to  the  removal  of  snow  and  ice  by  this  street  railway, 
which  removal  might  be  at  the  sole  expense  of  the  company.  • 

It  is  natural, -therefore,  to  assume  that  in  those  earlier  days, 
when  the  lines  of  the  company  were  comparatively  short  and  at 
a  time  when  the  company  might  be  lawfully  required  to,  at  its 
own  expense,  remove  the  snow  and  ice,  the  officers  of  the  com- 
pany were  authorized,  in  feeling  pleased,  to  be  relieved  of  the 
burden  of  the  removal  of  snow  upon  this  1.2  miles  of  Congress 
street  between  High  and  Atlantic  streets.  It  is  also  assumable 
that^  as  the  system  grew  and  as  the  company  desired  location  in 
other  streets^  and  to  accomplish  this  result  felt  that  it  needed 
the  co-operation  and  good  will  of  the  municipal  officers  of  Port- 
land, the  burden  of  the  removal  of  snow  and  ioe  upon  the  streets, 
where  extensions  were  made,  was  assumed  without  particular 
protest  and  in  the  interests  of  harmony  and  co-operation.  Even 
after  the  general  street  railway  law  was  passed  the  parties  seemed 
to  have  drifted  along  under  the  old  arrangement,  and  no  attempt 
upon  the  part  of  the  railway  to  be  relieved  of  any  part  of  the 
burden  was  made.  It  is  probably  true  that  if  the  cost  of  opera- 
tion, due  to  war  conditions,  had  not  so  increased  as  to  cause  the 
street  railway  to  be  operated  at  a  deficit  during  the  last  three ' 
years,  the  old  arrangement  would  not  have  been  disturbed.  But 
the  evidence  shows  that  in  each  of  the  past  three  years  there  has 
P.U3.1920C. 
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been  a  substantial  deficit  in  the  amaimt  necessary  to  paj  the 
rentals  due  from  the  Cumberland  County  Power  ft  Light  Com- 
pany to  the  owners  of  the  street  railway,  which  deficit  for  the 
year  1919  amounted  to  about  eighty  thousand  dollars.  During 
the  sanie  three  years^  the  cost  of  removal  and  disposal  of  snow 
has  increased  because  of  the  fact  that  practically  all  of  such  re- 
moval means  the  employment  of  labor.  According  to  the  ac- 
counts of  the  company,  the  expense  of  such  removal  and  disposal 
in  the  winter  of  1917-18  was  nearly  thirty  thousand  dollars 
(this  being  an  exceptionally  hard  winter)  and  the  expense  during 
the  winter  of  1918-19  was  under  five  thousand  dollars  (this 
being  an  exceptionally  easy  winter,  so  far  as  snow  removal  was 
concerned).  The  amount  of  the  expense  above  stated  does  not 
include  any  return  upon  the  investment  in  snow  ploughs  and 
tools,  no  depreciation  on  the  same  and  no  repairs  or  maintenance. 
A  winter  like  the  present  one  and  particularly  a  storm  like  the 
one  which  occurred  a  few  days  ago  entails  a  heavy  expense  upon 
the  patrons  of  this  street  railway. 

The  company  and  the  city  do  not  appear  before  the  Commis- 
sion strictly  as  antagonists,  and  the  attorneys  for  each  interest 
frankly  stated  that  fair  treatment  was  due  to  and  desired  by  each 
and  nothing  more  or  less  was  urged  upon  the  Commission.  The 
corporation  counsel  of  Portland  stated  it  to  be  his  belief  that 
if  the  aldermen  had  been  in  possession  of  full  infoi-mation  with 
reference  to  the  company's  deficit  for  the  year  1919,  the  above- 
quoted  order  would  have  been  passed,  and  the  city  would  have 
voluntarily  assumed  the  burden  of  the  removal  and  disposal  of 
snow  upon  the  streets  above  mentioned.  Counsel  for  the  appel- 
lant, however,  made  it  plain  that  even  if  the  order  had  been 
passed,  as  presented,  there  would  still  have  been  an  appeal  by 
the  company  because  of  the  belief  upon  the  part  of  its  officers 
that  it  should  be  relieved  to  a  gi'eater  extent  than  that  mentioned 
in  the  order. 

•  To  do  exact  justice  to  the  city  and  the  company,  it  is  necessary 
to  carefully  canvass  the  entire  matter,  determine  what  are  the 
rights  and  obligations  of  the  city  and  the  company,  and  what, 
in  fairness  to  the  taxpayers  of  the  city  of  Portland  and  the  car 
riders  of  the  Portland  Street  Railroad,  should  be  the  distribu- 
tion of  this  removal  and  disposal  of  ice  and  snow. 
r.u.R.i92oa 
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Even'  at  this  late  date  wh«i  the  rights  and  responsibilitieB  of 
public  service  companies  and  their  cnstomers,  mmiicipalities, 
and  taxpayers  and  the  city  itself  are  pretty  generally  under- 
stood, one  oocasionally  hears  made  a  remark  which  indicates 
that  the  particular  individual  is  of  the  impression  that  the  mu 
nicipalityy  within  which  a  street  railway  operates,  has  granted 
to  such  railway  the  only  franchise  which  it  has^  that  the  city  has 
thereby  given  up  important  rights  and  been  seriously  discom- 
modedy  and  that  the  value  to  the  municipality  of  the  existence 
of  a  system  of  public  transportation  is  not  enough  to  anywhere 
near  offset  that  which  the  city  has  contributed  or  surrendered, 
and  that  in  consequence,  the  street  railway,  thi-ough  its  patrons, 
should  make  important  contributions  toward  the  payment  of 
expenses  which  otherwise  would  be  entirely  borne  by  the  city. 

[1]  In  the  first  place,  no  municipality  has  any  authority  to 
grant  to  a  public  service  coi-poration  its  franchise,  as  that  term 
should  be  understood  in  its  larger  sense  and  meaning.  The  right 
to  grant  such  a  franchise  exists  in  the  people  of  the  state,  and  is 
to  be  exercised  through  their  representatives  in  the  legislature,  or 
(in  the  case  of  the  organization  of  a  corporation  under  the  gen- 
eral law)  through  the  provisions  of  a  general  statute  enacted  by 
these  same  representatives  of  the  people. 

Nearly  every  public  service  company  performs  practically  all 
of  its  services  through  the  use  of  some  part  of  the  streets  and 
ways.  The  foundation  of  the  right  of  the  people,  through  legis- 
lative enactment  or  general  law,  to  grant  to  public  service  com- 
panies the  right  to  use  the  streets,  is  an  existence  of  the  right  of 
such  use  of  the  streets  in  the  people  themselves.  When  land  is 
taken  for  highway  purposes,  the  owner  thereof  holds  title  in  the 
fee  subject  to  the  right  of  the  public  to  use  the  land  so  condemned 
for  highway  purposes  so  long  as  a  highway  is  maintained.  Upon 
this  highway  each  traveler  may  exercise  all  of  his  lawful  rights. 
He  may  drive  his  team  upon  any  part  of  the  way.  In  that  team 
he  may  carry,  free  or  for  hire,  one  or  more  passengers.  He  may 
establish  and  operate  a  regular  stage  route  between  different 
points  within  a  municipality  and  for  hire  carry  passengers,  and 
in  siuch  carriage  use  the  public  ways.  The  street  railway  is  but 
an  amplification  and  outgrowth  of  the  rights  of  individuals  to 
carry  in  ordinary  vehicles  for  hire  passengers  from  point  to 
P.U.R.l92oa  S 
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point.  The  supreme  court  of  our  state  has  held  that  the  occupa- 
tion and  use  of  the  streets  hy  a  street  railway  company  is  not  a 
new  servitude  and  does  not  entitle  adjaoait  property  owners  to 
additional  damage^  hut  that  this  use  is  merely  a  new  way  hy 
which  the  people  of  the  state  may  enjoy  their  right  to  use  the 
highways  for  any  kind  of  vehicular  traffic.  It  follows,  therefore, 
that,  as  ahove  stated,  no  municipality  has  any  right  to  grant  to  a 
puhlic  service  corporation  its  right  to  do  business  any  more  than 
it  can  take  it  away. 

[2]  In  the  earlier  charters  of  street  railways  and  later  by 
general  law,  municipalities  were  given  the  right  to  exercise  a 
measure  of  control  over  the  manner  in  which  street  railway  cor- 
porations should  exercise  the  franchise  rights  granted  by  the 
people.  Such  municipality  was  given  authority  to  regulate  the 
speed  of  cars,  the  removal  of  snow  and  ice,  and  the  mode  of  the 
use  of  the  track  of  such  railway  and  also  the  part  of  the  street 
which  should  be  occupied.  These  charter  provisions  were  later 
assembled  and  incorporated  in  a  general  statute,  and  since  have 
continued  to  be,  and  now  are,  a  part  of  the  general  railroad  law, 
and  municipalities  to-day  have  a  qualified  right  to  exercise  a 
measure  of  control  over  the  manner  in  which  a  street  railway 
corporation  shall  exercise  franchise  rights  granted  to  it  by  the 
state.  But  these  rights  of  the  municipalities  fall  far  short  of 
the  granting  of  the  major  franchise.  Without  the  franchise  of 
the  state,  the  company  could  not  do  business  at  all.  With  the 
franchise,  nothing  less  than  the  state  can  prevent  the  exercise  of 
these  franchise  rights.  To  the  municipalities,  as  creatures  of 
the  state,  and  as  executive  arms  of  the  state,  has  been  committed 
the  authority  to  reasonably  regulate  the  manner  in  which  some 
of  the  things  which  the  street  railway  can  do  may  be  done.  This 
situation  illustrates  the  difference  which  Congress  undoubtedly 
intended  in  the  acts  assuming  control  upon  the  part  of  the  Gov- 
ernment of  railroads  and  telephones,  when  it  committed  to  the 
states  authority  to  exercise  "police  regulation'*  and  which  the 
Supreme  Court  of  the  United  States  held  was  entirely  different 
from  "police  power.''  The  police  power  was  that  authority  un- 
der which  Congress  acted.  The  police  regulation  was  that  minor 
authority  which  Congress  was  held  to  have  intended  to  be  still 
within  the  control  of  the  several  states. 
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[3]  '  The  authority  to  grant  the  franchise  being  in  the  people, 
and  the  people  having  committed  to  the  several  municipalities 
the  right  and  duty  of  exercising  a  minor  d^ee  of  control  over 
the  manner  in  which  franchise  rights  may  be  exercised,  our  next 
inquiry  is  as  to  Avhether  this  minor  control  may  be  exercised  arbi- 
trarily and  solely  in  accordance  with  the  will  of  the  municipality, 
or  whether  such  control  must* be  reasonably  exercised.  In  the 
early  charters  no  right  of  appeal  upon  the  part  of  the  street  rail- 
way company  was  given,  but  even  in  those  days  it  is  extremely 
probable  that  if  the  municipality  unreasonably  exercised  the 
authority  given  it^  the  courts  would  have  had  full  power  to  have 
required  reasonableness.  The  legislature  later  provided,  by  giv- 
ing the  right  of  appeal,  a  tribunal  to  which  the  parties  might 
present  their  conflicting  claims  and  adjust  their  differences. 

[4,  5]  In  spite  of  the  fact  that  a  great  majority  of  our  people 
now  thoroughly  understand  the  rights,  duties,  and  obligations  of 
public  service  companies,  we  find  now  and  then  an  individual 
who  either  cannot  or  will  not  understand  the  matter.  A  public 
service  company,  in  its  broadest  sense,  is  a  partnership  consist- 
ing of  the  state  as  an  institution,  the  public  as  a  group  of  cus- 
tomeins,  and  the  company.  The  state  determines  the  extent  to 
which  the  company  may  go  and  regulates  its  rates,  services,  and 
practices.  The  company  furnishes  the  facilities  with  which 
these  rights  are  exercised  and  the  services  rendered.  Those 
members  of  the  public,  who  constitute  the  customers,  furnish  the 
revenue  with  which  the  company  is  enabled  to  perform  these 
servicee.  No  public  service  company  can  exist  without  custom- 
ers, and  these  customers  must  be  treated  with  fairness,  both  by 
the  company  and  by  the  state  or  any  particular  division  thereof. 
The  state  does  not  permit  any  undue  burden  to  be  placed  upon 
the  customer.  The  law  of  the  state  does  not  intend  that  any  sub- 
division of  the  state  shall  impose  any  such  undue  burden.  A 
public  service  corporation,  in  the  broad  sense,  is  merely  an  or- 
ganized right  to  render  to  the  public  a  sei*vice  which  each  member 
of  that  public  has  the  right  to  render  to  himself.  And  in  the 
same  larger  sense,  the  service  belongs  to  the  company's  custom- 
ers. It  follows  that  the  customers  are  really  the  company.  What- 
ever benefits  or  harms  the  one  has  a  like  effect  upon  the  other. 
Any  act  or  omission,  which  denies  the  company  a  reasonable  ap- 
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pToximation  of  a  fair  deal,  has  its  immediate  and  reflex  effect 
upon  the  customers.  To  obtain  reasonably  good  service  at  a  fair 
price,  it  is  not  enough  that  the  company  and  its  customers  work 
in  harmony,  pull  together,  each  must  be  reascmably  protected 
from  unwarranted  or  unlawful  l^eatment  by  outside  agencies, — 
individuals,  communities,  even  the  state.  If  it  be  one  of  the 
important  functions  of  a  Public  Service  Commission  to  see  that 
the  company  and  its  patrons  are , /treating  each  other  fairly,  no 
lower  in  the  scale  stands  the  duty  of  seeing  to  it  that  the  com- 
pany and  its  customers  are  each  accorded  full  justice  by  every 
outside  agency.  Our  state  has  enacted  that  the  ^^rates,  services, 
and  practices"  of  each  public  service  company  shall  be  "just, 
reasonable,  adequate."  The  very  delicate  and  ofttimes  thankless 
task  of  bringing  about  this  result  is  committed  to  this  Commis- 
sion. We  should  be  falling  far  short  of  the  performance  of  our 
duty  if  we  did  not  seek  to  prevent  undue  or  unlawful  advantage 
being  taken  of  either  the  company  or  its  customers. 

Happily  in  this  particular  case  nobody  really  wants  to  take 
advantage  of  anybody  else.  The  parties  to  this  controversy  are 
in  accord  upon  the  proposition  that  fairness  is  the  goal  toward 
which  each  is  tending.  If  this  case  wei'O  to,  for  all  times,  stand 
alone  and  apart  and  if  no  other  matters  were  pending  or  im- 
pending, we  should  hesitate  to  go  even  to  the  length  we  have 
in  discussing  other  general  matters.  But  the  same  principles 
which  apply  to  this  case  must  be  applied  in  other  matters,  and 
we  are  trying  to  make  clear  some  of  our  conceptions  of  the  duties 
which  fall  and  will  fall  upon  this  Commission. 

When  a  street  railway  lays  its  tracks  in  some  or  all  of  the 
streets  of  a  particular  municipality,  the  company  has  obtained 
privileges  which  are  of  value,  and  they  necessarily  impose  upon 
the  people,  who  are  to  occupy  those  streets,  other  than  as  passen- 
gers in  the  street  cars,  certain  restrictions  upon  their  occupancy 
which  are  in  a  minor  degree  annoying.  In  the  operation  of  its 
cars  the  company  has,  and  mu-st  have  during  the  time  of  the 
passage  of  each  car,  the  unrestricted  occupancy  of  that  portion 
of  the  way  occupied  by  the  tracks.  On  the  other  hand,  under  the 
law  as  it  exists  to-day,  if  a  municipality  sees  fit  to  change  the 
grade  or  the  character  bf  the  paving  of  a  particular  street,  said 

railway,  through  its  (Justomers,  must  produce  and  expend  aib 
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amoimt  necessajry  to  construct  or  reconstruct  so  much  of  the  par- 
ticular sti'eet  as  is  within  and  one  foot  either  side  of^  the  rails. 
Such  reconstructed  street  is  for  the  use  of  the  general  public  and 
is  used  by  it  at  all  times  when  a  car  is  not  passing.  The  result 
is  that  the  customers  of  the  street  railway  produce  for  use,  with- 
out exp^[ise  to  the  taxpayers,  an  improved  highway  which  dor-? 
ing  a  major  portion  of  the  day  is  used  by  the  general  public. 

Coming  to  winter  conditions,  it  is  urged  upon  us  for  our  con- 
sideration that  in  many  of  the  streets  of  Portland,  if  the  street 
railway  were  not  there,  the  city  could  merely  level  the  snow  and 
would  not  be  obliged  to  remove  the  same.  From  these  premises 
the  city  reaches  the  conclusion  that  upon  practically  all  of  the 
sti-eets  occupied  by  this  street  railway  the  latter,  at  its  own  ex- 
pense, should  do  all  the  removal  of  snow  aiid  all  of  the  levelling, 
for  the  reason  that  in  ploughing  out  its  right  of  way  down  to  the 
ground  a  condition  is  thereby  created  which  would  not  exist  in  a 
street  not  used  by  a  street  railway.  The  city  further  says  that 
except  in  that  part  of  Portland  where  the  stores  and  business 
houses  exist,  there  would,  in  the  absence  of  sti*eet  railway  tracks, 
be  no  reason  for  the  removal  of  the  snow  from  curb  to  curb  and 
that  in  those  places  the  street  railway  should,  at  its  own  expense, 
take  care  of  the  snow  proposition.  In  the  congested  portion  of 
the  city,  the  latter  concedes  it  to  be  its  duty  to  entirely  remove 
the  snow,  for  the  reason  that  even  if  no  street  railway  were  in 
operation,  the  removal  would  have  to  be  accomplished  in  prac- 
tically the  same  manner  that  it  is  now  accomplished.  The  city, 
therefore,  submits  to  the  Commission  a  map,  and  thereon  is  in- 
dicated the  area  within  which  it  feels  the  city  should,  at  its  own 
expense,  remove  the  snow,  and  suggests  that  upon  all  the  other 
streets  the  expense  of  removal  and  levelling  should  be  borne  by 
the  company.  The  company  suggests  that  adoption  of  the  city'sL 
plan  would  place  upon  the  car  riders  a  grossly  excessive  burden, 
and  in  a  memorandum  submitted  through  counsel  gives  to  the 
Commission  its  idea  of  what  is  a  fair  division  of  the  removal  of 
snow. 

[6]  We  do  not  understand  that  counsel  for  the  city  suggests 
that  the  Commission  should  consider  only  the  annoyance  and 
inconvenience  to  travelers  upon  the  highways  O0cupie4  by  the 
railway  resulting  from  the  ploughing  out  of  the  tracks.    If  this 
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suggestion  had  been  made  by  counsel,  we  should  not  have  accept- 
ed and  adopted  it  In  the  absence  of  the  Portland  Street  Rail- 
way, Portland  would  not  be  the  city  it  now  is.  The  city  of  Port- 
land and  its  people  require  the  services  of  a  street  railway.  Each 
mile  of  track  adds  to  the  value  and  usefulness  of  each  item  of 
property  wherever  located  in  the  city  of  Portland.  The  service 
of  the  company  as  a  whole  is  of  great  value  to  the  people  of  Port- 
land. If  this  is  so,  it  would  be  manifestly  unfair  to  require  the 
customers  of  this  street  railway  to  bear  the  entire  burden  of 
rendering  passable,  in  the  winter  time,  those  streets  which  would 
not  exist,  or  if  they  existed  would  not  be  so  populous,  were  it  not 
for  the  fact  that  a  sti-eet  railway  was  in  operation.  There  must 
be,  and  as  we  understand  it,  it  is  the  desire  of  all  parties  to  have, 
an  equitable  and  fair  division  of  the  expense. 

So  we  come  to  a  somewhat  intimate  consideration  of  the  exact 
situation  which  exists  in  Portland.  Congress  street  from  the 
Union  station  to  the  Eastern  promenade  is  either  occupied  by 
stores  or  furnishes  the  main  avenue  to  reach  other  parts  of  the 
city  which  would  have  to  be  reached  and  served  if  no  street  rail- 
way existed.  It  is  our  belief  that  if  no  street  railway  existed  in 
Portland  and  it  was  conceivable  that  in  the  absence  of  such  street 
railway  the  same  amount  of  business  had  to  be  done  which  is  now 
being  done,  the  city  would  be  obliged  to  remove  the  snow  from 
the  street  in  exactly  the  same  manner  that  it  is  now  being  jointly 
removed  by  the  city  and  the  company.  The  same  is  true  of  that 
portion  of  the  city  known  as  Monument  square;  Middle  street 
from  the  square  down  to  and  including  that  portion  of  Commer- 
cial street  used  by  the  street  railway;  and  from  Commercial 
street  back  to  Congress  street  On  Commercial  street  are  located 
the  wholesale  establishments  and  warehouses  of  the  city.  The 
street  railway  occupies  a  comparatively  small  portion  of  the 
street.  Upon  this  street  in  this  locality  are  steam  railroad  tracks, 
and  this  street  is  nearly  one  hundred  feet  wide.  Only  a  portion 
of  it  is  used  for  stores  and  warehouses  and  it  is  only  this  portion 
which  either  the  street  railway  or  the  city  would  be  required  to 
clear.  But  the  point  is  that,  even  if  there  were  no  street  railway, 
the  business  men  in  this  section  would  be  entitled  to  have  the 
snow  almost  entirely  removed. 

Under  modern  conditions  a  very  large  amount  of  those  goods 
P.U.R.1920C.  - 
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wMch  are  used  in  and  about  Portland  are  transported  in  motor 
vehicles.  Practically  all  of  the  coal  is  so  moved.  The  principal 
streets  and  especially  the  business  streets  would  necessarily  have 
to  be  put  and  kept  in  a  condition  where  these  vehicles  would  have 
reasonably  convenient  access  to  the  business  places  and  the  more 
congested  residences.  As  the  matter  now  stands,  the  street  rail- 
way naturaUy,  and  almost  of  necessity,  ploughs  out  its  right  of 
way  as  soon  as  the  storm  is  over.  This  right  of  way  gives  oppor- 
tunity to  the  motor  vehicles  to  reach  nearby  or  distant  points 
more  conveniently,  and  much  sooner  than  could  be  accomplished 
if  a  way  was  to  be  provided  through  the  ordinary  agencies  of  the 
city.  This  is  a  distinct  advantage  to  the  people  of  Portland  and 
cannot  be,  and  is  not,  lost  sight  of  by  the  Commission  in  reaching 
a  conclusion  as  to  that  which  is  fair. 

We  cannot,  in  this  decision,  name  each  street  and  explain  the 
conditions  surrounding  the  same  which  exist  We  have  had  the 
map,  the  benefit  of  the  testimony  and  suggestions  of  all  parties 
and  have  reached  our  conclusion.  We  shall  leave  the  matter  in 
such  shape  that  either  the  city  or  the  railway  may  come  to  the 
Commission  for  a  modification  of  our  decree  and  order.  If  it 
is  made  to  appear  that  we  have  placed  an  improper  burden  upon 
either  the  city  or  the  company,  the  matter  can  be  properly  ad- 
justed. 

The  statute  under  which  we  are  required  to  act  provides  that 
any  street  railway  corporation  may  appeal  from  the  decision  of 
such  municipal  officers,  making  any  regulation  under  this  sec- 
tion, to  the  Public  Utilities  Commission,  who  shall,  upon  notice, 
hear  the  parties  and  finally  determine  the  questions  raised  by 
said  appeal.  The  questions  raised  by  this  appeal  refer  to  the 
streets  upon  which  the  Portland  Street  Eailway  shall  either  re- 
move or  level  the  snow. 

We  cannot,  of  course,  determine  what  the  city  of  Portland  will 
do  with  reference  to  the  removal  of  snow  upon  the  streets  other 
than  those  from  which  the  railroad  is  to  remove  or  on  which  it 
is  to  level  the  snow.  This  is  a  matter  which  is,  of  course,  within 
the  exclusive  control  of  the  city. 

It  is  ordered,  adjudged  and  decreed 

1.  That  the  pending  appeal  of  the  Cumberland  County  Power 
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&  Light  Company,  standing  on  the  docket  of  this  Commission 
as  R.  R  No.  530,  be,  and  the  same  hereby  is,  sustained. 
*     2.  That  this  Conmiission  makes  determination  of  the  ques- 
tions raised  by  said  appeal  as  follows,  viz. ; 

[7]  (a)  Upon  the  following  streets  and  to  the  extent  thereon 
indicated  the  Cumberland  County  Power  &  Light  Company 
shall,  with  reasonable  promptness,  plough  or  otherwise  remove 
from  its  right  of  way  such  of  the  snow  and  ice  as  will  enable  it  to 
perfoi'm  its  public  duties.  In  clearing  its  right  of  way  upon 
these  streets,  appellant  is  not  required  to  i-emove  the  snow  or  ice 
from  the  street  but  may,  in  the  general  course  of  ploughing  or 
shoveling,  deposit  the  same  on  parts  of  the  street  other  than 
those  occupied  by  its  tracks; 

Congi-ess  street  from  the  Union  station  to  Morning  street; 
on  Morning  street  from  Congress  street  to  the  Eastern  promen- 
ade ;  from  the  Eastern  promenade,  via  Morning  street  to  Beckett 
istreet;  on  Beckett  street  from  the  Eastern  promenade  to  the 
northern  car  house ;  on  Wilson  street  from  Beckett  street  to  At- 
lantic street;  on  Atlantic  street  from  Wilson  street  to  Congress 
street;  in  Monument  square,  so-called;  on  Middle  street  from  . 
Benoit's  store  to  India  street;  on  India  street  from  Middle 
street  to  Commercial  street;  on  Commercial  street  from  India 
street  to  Pearl  street;  on  Pearl  street  from  Commercial  street  to 
Middle  street;  and  on  Pearl  street  from  Middle  street  to  Con- 
gress street. 

(b)  Upon  all  other  streets  upon  which  it  operates  its  street 
railway,  appellant  shall  remove  or  level  the  9now  after  each 
storm  requiring  removal  or  levelling,  such  removal  to  be  per- 
formed upon  those  streets  marked  blue  upon  plan  introduced  in 
this  matter  and  on  file  with  the  Commission  and  marked  "Com- 
pany's Exhibit  B"  such  levelling  to  be  as  indicated  upon  said 
plan  upon  streets  colored  in  green.  Such  removal  and  such  level- 
ling shall  be  done  in  such  manner  and  at  such  times  as  not  to 
unreasonably  interfere  with  or  obstruct  traffic  upon  any  of  said 
streets. 

3.  This  matter  is  to  remain  open  upon  the  docket  of  this  Com^ 
mission  for  such  further  order  or  modification  hereof  as  shall, 
upon  application  of  either  party,  upon  evidence  before  the  Com- 
mission 6y  hereafter  presented,  seem  just  and  reasonable, 
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Given  under  the  hand  and  seal  of  the  Public  Utilities  Com- 
missiony  at  Augusta,  this  12th  day  of  February,  A.  D.  1920. 

Public  Utilities  Commiasion  of  Maine,  Benj^  F,  Cleaves,  Her- 
bert W.  Traf  ton,  and  Albert  Greenlaw. 


MISSOITRI  PUBLIC  SERVICE  COMMISSION. 

EE  KANSAS  CITY  GAS  COMPANY* 
[Case  Noe.  2231,  2263,  2327.] 

Vmiuati&n  -*  Purpose  —  Nanuseful  property. 

1.  A  nonuseful  artificial  gas  producing  plant  of  a,  natural  gas 
company  nas  considered  along  with  the  other  property  of  the  company 
MS  a  basis  for  the  sale  of  security  issues. 

VaUuUian  —  Ascertainment  ef  value  —  IPrices. 

2.  The  allowance  of  abnormally  high  prices  in  a  valuation  should 
be  limited  to  the  amounts  actually  expended  during  the  period  of  such 
prices. 

DepreeiaH^n  —  Accrued  —  Treatment  in  valuation. 

3.  The  mere  exclusion  of  property  not  used  and  useful,  in  render- 
ing natural  gas  service,  is  not  a  sufficient  dedilction  to  cover  accrued 
depreciation,  since  accrued  depreciation  should  be  deducted  in  ascer- 
taining one  of  the  factors  to  be  used  as  a  basis  for  fixing  fair  present 
value. 

VtOuation  «-  Intangihle9  •—  Ootno  value. 

4.  To  the  cost  of  reproduction  less  depreciation  of  a  natural  gas 
company's  property,  10  per  cent  was  added  for  intangibles  including 
going  value. 

C^n^oUdUUionf  merger,  mnd  mle  —  CapUaiizaiion. 

5.  Hie  transfer  of  the  properties  of  the  Kansas  City  Missouri 
Gas  Company  to  the  Kansas  City  Gas  Company  was  authorized  upon 
a  basis  of  new  capitalization  of  $9,556,500,  against  a  fair  value  of  the 
property  determined  to  bs  $9,700,000. 

[February  12,  1920.] 

Petition  for  authority  to  acquire  the  properties  of  the  Kan- 
sas City  Missouri  Gas  Company,  and  to  issue  certain  securities ; 
granted. 

Busby,  Chairman: 

1.  The  Issues. 

1.  Case  No.  22S1. 

The  petition  in  this  case  was  filed  by  the  Kansas  City  Gas 
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Company  on  November  18, 1919,  and  asks  for  an  order  authoriz- 
ing the  company  to  pay  the  Kansas  Natural  Gas  Company  and 
its  receivers  28  oents  for  natural  gas  at  the  city  gates  of  Kansas 
City,  Missouri. 

2.  Case  No.  2263. 

The  petition  in  this  case  was  filed  by  the  Kansas  City  Gas 
Company  on  December  16,  1919,  and  the  petition  and  prayer 
are  hereinafter  set  out  in  fulL 

S.  Case  No.  2S27. 

In  this  case  the  Kansas  City  Gas  Company  on  December  20, 
1919,  filed*  a  schedule  of  certain  increased  rates  entitled  its  P.  S. 
C.  Mo.  5,  and  on  January  17,  1920,  the  Commission  entered 
an  order  suspending  such  schedule  pending  an  investigation  of 
the  proposed  rates. 

4'  Cases  consolidated,  etc. 

The  three  cases  were  set  for  hearing  before  two  members  of 
the  Commission  at  Kansas  City,  Missouri,  on  January  21  and 
22,  1920,  at  which  time  it  was  agreed  that  the  cases  should  be 
consolidated  and  disposed  of  together.  It  was  also  agi-eed  that 
the  final  hearing  and  decision  of  the  Commission  in  cases  No. 
2231  and  No.  2327  should  be  postponed  pending  an  effort  on 
the  part  of  the  representatives  of  the  Kansas  City  Gas  Company 
to  secure  an  agreement  with  the  Kansas  Natural  Gas  Company 
and  its  receivers  with  reference  to  the  rate  for  gas  at  the  city 
gates.  We  will,  therefore,  determine  only  case  No.  2263  at  this 
time,  and  will  postpone  the  further  hearing  and  decision  in  the 
other  cases  until  a  future  date.  The  petition  of  the  Kansas 
City  Gas  Company  in  case  No,  2263,  omitting  formal  parts,  is 
as  follows : 

"The  Kansas  City  Gas  Company  states  and  shows  to  the 
Commission  the  following  facts,  to  wit: 

'^1.  That  it  is  a  coi-poration  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  Miss6uri  with  its  prin- 
cipal ofiice  and  place  of  business  at  910  Grand  avenue,  Kansas 
City,  Missouri;  that  it  has  a  duly  authorized,  issued  and  out- 
standing capital  stock  of  $1,625,000  of  which  $812,500  is  com- 
mon stock  and  $812,500  is  6  per  cent  preferred  stock;  that  it  is 
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engaged  in.  the  businefls  of  fumiahiikg  and  seUing  natural  gaa.  to 
the  oity  of  Eanaas  City,  Missouri,  and  its  inhabitants;  that  it 
owns  195  miles  of  mains,  18  reducing  stations,  25,000  services 
and  37,716  meters,  and  an  attached  and  developed  business  and 
other  properties,  real,  personal  and  mixed,  used  and  required  in 
the  service  of  the  public  at  Kansas  City,  Missouri. 

^^2.  That  the  Kansas  City  Missouri  Gas  Company  is  a  corpo- 
ration duly  organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  state  of  Missouri,  having  a  duly  authorized,  issued, 
and  outstanding  capital  stock  of  $5,000,000,  and  duly  authorized 
and  issued  bonds  of  $4,950,000  of  which  there  are  bonds  in  the 
sinking  fund  in  the  sum  of  $2,023,000  on  which  the  company 
is  required  to  pay  interest  which  is  used  by  the  trustee  for  the 
purchase  of  outstanding  bonds,  leaving  $2,927,000  bonds  out- 
standing and  unpaid  on  October  1,  1919 ;  all  secured  by  first  and 
supplemental  mortgages  upon  all  the  properties,  plant  and  fran- 
chises, assets  and  income  of  the  company  and  that  said  bonds  will 
mature  April  1,  1922;  that  the  company  owns  approximately 
320  miles  of  mains,  30,000  services,  35,631  meters,  holders  of 
7,800,000  foot  capacity;  approximately  20  acres  of  real  estate 
and  other  property,  real,  personal,  and  mixed,  in  Kansas  City, 
Missouri,  used  by  the  Kansas  City  Gas  Company  and  required 
in  the  service  of  the  public. 

''8.  That  on  ITovember  16,  1906,  said  Kansas  City  Missouri 
Gas  Company  and  Hugh  J.  McGowan,  Charles  £.  Small,  and 
Randal  Morgan,  trustees  as  predecessors  of  the  E^ansas  City  Gas 
Company,  entered  into  a  certain  agreement  in  writing,  and  that 
said  trustees  thereafter  assigned  all  their  rights  thereunder  to 
the  Kansas  City  Gas  Company,  by  which  it  acquired  the  posses- 
sion and  use  of  the  aforesaid  properties  of  the  Kansas  City 
Missouri  Gas  Company  necessary  for  the  construction,  comple- 
tion,  extension,  and  improvement  of  the  plant  and  distribution 
system  of  the  Kansas  City  Gas  Company.  A  true  and  correct 
copy  of  said  agreement  is  filed  herewith,  marked  Exhibit  A,  and 
made  a  part  hereof. 

'^4*  That  prior  to  August  2,  1911,  said  trustees  expended 

large  sums  of  money  for  the  completion,  construction,  extension, 

and  improvement  of  said  plant  and  distribution  system  and  for 

the  maintenance  of  service  for  which  said  Kansas  City  Gas  Com- 
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ptiny  did  on  said  date  issue  its  aforesaid  capital  stook  ia  the  warn, 
of  $1,625,000, 

"6.  That  thereafter  said  Kansas  Oity  Gas  Company  incurred 
obligations  from  time  to  time  and  issued  its  demand  notes  there- 
for  aggregating  on  October  31,  1919,  the  principal  sum  of  $1,- 
596,600,  with  interest  in  the  sum  of  $323,000,  total  $1,91^,500 
for  further  extensions,  betterments,  and  improvements  to  its  plant 
and  distribution  system  and  for  the  improvement  and  mainte- 
nance of  its  service  in -addition  to  an  indebtedness  on  account  of 
rentals  on  said  properties  of  the  Kansas  City  Missouri  Gas  Com- 
pany in  the  sum  of  $1,874,166.66  under  said  lease  agreement 

"6.  That  Kansas  City,  Missouri,  is  rapidly  growing  in  terri- 
tory and  population,  and  there  are  demands  made  upon  this  com- 
pany annually  for  extensions  of  mains,  services,  and  meters  in 
aums  exceeding  $200,000, 

"7.  That  in  order  to  simplify  the  organization  of  said  com- 
panies, economize  in  the  operation  of  said  properties  and  busi- 
ness, provide  for  the  refunding  of  said  maturing  bonds  and  the 
financing  of  said  future  extensions  and  in  order  to  induce  local 
parties  at  Kansas  City  to  purchase  and  take  over  said  properties 
and  to  assume  the  future  control,  management,  and  operation  of 
said  gas  plant  and  business  and  to  secure  for  said  company  an 
adequate  gas  supply  and  to  provide  for  its  future  financing,  it  is 
pi-c^sed  and  agreed  by  and  between  the  owners  of  a  majority 
of  the  outstanding  stocks  ond  bonds  of  said  Kansas  City  Gas 
Company  and  Kansas  City  Missouri  Gas  Company  and  certain 
local  interests  and  parties  of  Kansas  City,  as  follows : 

^'ilrst:  To  sell  and  convey  the  properties  of  the  Kansas  City 
Missouri  Gas  Company  to  the  Kansas  City  Gas  Company* 

'^Second:  To  refund,  from  time  to  time  and  as  expeditionsly 
as  possible,  the  outstanding  first  mortgage  bonds  of  the  Kansas 
City  Missouri  Gas  Company  due  April  1,  1922,  in  the  principal 
sum  of  $2,927,000  on  October  1,  1919,  with  5  per  cent  30-year 
first  mortgage  bonds  of  the  Kansas  City  Gas  Company  in  like 
amount;  said  principal  sum  of  said  refunding  bonds  to  include 
such  payments  as  are  or  may  be  required  for  the  sinking  fund 
of  said  Kansas  City  Missouri  Gas  Company  which  is  used  by  the 
trustee  for  the  puix^hase  and  retirement  of  said  outstanding  bonds^ 
pending  and  during  the  acquisition  and  retirement  of  all  of  said 

P.U.R.1920C. 

Digitized  by  VjOOQIC 


RE  KAl^SAS  CITY  GA9  CO.  46 

outstanding  bonds  but  not  to  exceed  said  sum  of  $2,927,000 ; 
the  mortgage  securing  said  ibonds  to  be  a  new  mortgage  having 
provisions  for  the  issuance  of  future  betterment  bonds  necessary 
for  the  future  extensions  and  betterments  of  said  properties. 

"Third:  To  issue  6  per  cent  first  preferred  nonvoting  stock 
of  the  Kansas  City  Qas  Company  in  the  sum  of  $2,600,000  par 
value,  and  second  preferred  nonvoting  stock  of  said  company  in 
the  sum  of  $1,600,000  par  value  in  payment  and  consideration 
for  the  properties  of  the  Kansas  City  Missouri  Gas  Company. 

"Fourth:  To  issue  and  sell  at  par  6  per  cent  first  preferred 
nonvoting  stock  of  the  Kansas  City  Gas  Company  in  the  sum  of 
$804,500  fo  compromise,  jettle,  discharge  and  refund  present 
outstanding  notes  and  obligations  of  the  Kansas  City  Gas  Com- 
pany incurred  for  extensions,  betterments,  and  improvements  to 
its  plant  and  distribution  system  and  the  maintenance  of  its 
servica 

"Fifth:  To  cancel,  discharge,  quitclaim,  and  satisfy  all  the 
remaining  indebtedness  and  obligations  of  the  Kansas  Gity  Gas 
Company  including  the  rentals  due  under  said  lease  agreement, 
in  the  aggregate  sum  of  $2,989,166.66. 

''Sixth:  To  issue  6  per  cent  first  preferred  nonvoting  stock 
of  the  Kansas  City  Gas  Company  in  the  sum  of  $812,500  par 
value,  in  exchange  for  the  present  outstanding  6  per  cent  first 
preferred  voting  stock  of  said  company  in  like  amount. 

"8.  That  the  Kansas  City  Otas  Company  and  the  Kansas  City 
Missouri  Gaa  Company  have  entered  into  an  agreement  in  writ- 
ing providing  for  the  sale,  assignment,  transfer,  and  delivery  of 
said  properties  of  the  Kansas  City  Missouri  Gas  Company  to  the 
Kansas  City  Gas  Company,  subject  to  the  approval  of  this  Com- 
mission. A  true  and  correct  copy  of  said  agreement  is  hereto 
attached,  marked  Exhibit  B,  and  made  a  part  hereof. 

"9.  That  the  capitalization  and  obligations  of  the  Kansas  City 
Gas  Company  and  of  the  Kansas  City  Missouri  Gas  Company 
on  which  the  Kansas  City  Gas  Company  is  at  this  time  required 
to  pay  rentals  xmder  said  agreement,  issued  for  plant  and  prop- 
erty and  for  betterments,  improvements  and  maintenance  of  serv*- 

ice,  areas  follows:  '* 
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Kansas  Oiiy  Oa$  Ofmtpany: 

Preferred  stock $819,600.00 

Common  stock   812,600.00 

Notes  for  betterments,  exten- 
sions &  maintenance  of  service 
to  October  81,  1019 $1,506,500.00 

Interest  on  same  323,000.00 

$1,919,600.00 
Obligations    due    under    leas^ 

agreement  to  Oct.  31,  1919  . .     1,541,666.66 
Interest  on  same 332,500.00 

$1,874,166.66 

iTatMM  City  Missouri  Gets  Company: 

Bonds  outstanding  $2,927,000.00 

Bonds  in  sinking  fund  drawing  interest  ....     2,023,000.00  • 
Ck^mmoB  stock 5,000,000.00 

$9,950,000.00 
$15,368,666.66 

"10.  That  upon  the  sale  and  purchase  of  said  properties  of 
the  Kansas  Oitj  Missouri  Gas  Company  and  the  refunding  of 
said  bonds  and  the  issuance  of  the  securities  provided  for  herein 
all  the  notes,  obligations,  and  floating  indebtedness  of  the  Kan- 
sas City  Gas  Company  will  be  compromised  and  settled;  and  said 
company  wiU  be  relieved  of  the  burdensome  obligation  of  paying 
in  excess  of  $130,000  annually  out  of  earnings  into  said  sinking 
fund,  and  thereupon  the  Kansas  City  Gas  Company's  capitali- 
zation will  be  as  follows: 

Bonds $2 .927 ,000 

First  preferred  stock 4.217,000 

€»econd  preferred  stock 1,600,000 

Common  stock 812,500 

$9,556,500 

Being  a  reduction  of  the  ci^italization  and  obligations  of  said 
properties  of  $5,812,166.66. 

"11.  That  all  the  parties  in  interest,  including  the  parties  and 
interests  of  Kansas  City,  Missouri,  who  contemplate  becoming 
interested  in  said  properties  and  purchasing  and  taking  over  the 
cputrol  and  management  of  said  properties^  if  this. plan  is  ap- 
proved, by  the  Commission,  believe  that  the  foregoing  plan  will 
be  for  the  best  interests  of  said  properties  as  a  public  utility^  will 
promote  the  economic  operation  of  said  properties,  provide  for 
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dieir  future  financing,  and  improve  the  service  rendered  by  said 
properties  as  to  Kansas  City,  Missouri,  and  its  people. 

^^12.  The  company  states  on  information  and  belief  that  the 
value  of  the  combined  properties  of  the  Kansas  City  Qas  Com- 
pany and  Kansas  City  Missouri  Gas  Company  used,  useful,  and 
required  in  the  service  of  the  public,  if  ascertained  and  deter- 
mined on  the  basis  of  the  cost  of  reproducing  the  same  at  this 
time,  and  on  the  basis  of  the  present  or  any  probable  future  pur- 
chasing power  of  money,  would  exceed  $15,000,000. 

^^Wherefare,  the  premises  considered,  the  Kansas  City  Gas 
Company  prays  your  Honorable  Body  as  follows : 

"1.  To  authorize  the  Kansas  City  Missouri  Gas  Company  to 
sell,  assign,  transfer,  and  deliver  over  to  the  Kansas  City  Gks 
Company  all  its  gas  plant,  works,  and  system  and  its  rights,  fran- 
chises, assets,  and  liabilities  and  its  properties,  real,  personal,  and 
mixed. 

"2.  To  authorize  the  Kansas  City  Gas  Company  to  purchase, 
acquire,  and  take  over,  and  thereafter  own,  hold,  and  operate  all 
the  gas  plant,  works,  and  system  and  the  rights,  franchises,  assets, 
and  liabilities  and  the  properties,  real,  personal,  and  mixed  of 
said  Kansas  City  Missouri  Gas  Company. 

"3.  To  authorize  the  Kansas  City  Gas  Company  to  issue  6 
per  cent  first  preferred  nonvoting  stock  of  said  company  in  the 
sum  of  $2,600,000  par  value,  and  second  preferred  nonvoting 
stock  of  said  company  in  the  sum  of  $1,600,000  par  value,  for 
the  purpose  of  acquiring  all  the  gas  plant,  works,  and  system, 
and  the  rights  and  franchisee,  assets,  and  liabilities  and  proper- 
ties, real,  personal,  and  mixed,  of  said  Kansas  City  Missouri  Gas 
Company. 

"4.  To  authorize  the  Kansas  City  Gas  Company  to  issue  and 
sell  or  exchange  at  par  and  accrued  interest  5  per  cent  30-year 
bonds  of  said  company  in  the  sum  of  $2,92^,000  for  the  purpose 
of  refunding  and  retiring  the  first  mortgage  bonds  of  the  Kansas 
City  Missouri  Gas  Company  outstanding  on  October  1,  1919,  in 
the  sum  of  $2,927,000 ;  said  ref imding  bonds  to  be  issued  from 
time  to  time  as  needed  to  retire  said  outstanding  bonds  as  rapid- 
ly as  the  same  may  be  called  in,  acquired,  and  canceled,  includ- 
ing such  refunding  bonds  as  may  be  necessary  to  meet  the  re- 
jquirements  of.  the  sinking  fund  of  the  mortgage  of  the  Kansas 
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City  Missouri  Gas  Company  whiob  sinking  fund  is  nsed  by  the 
trustee  of  the  naprtgage  for  the  purchase  and  final  retirement  of 
said  outstanding  bonds  of  said  Missouri  Company. 

"5.  To  authorize  the  Kansas  City  Gas  Company  to  execute  a 
first  mortgage  or  deed  of  trust  upon  all  of  its  properties,  real, 
personal,  or  mixed,  now  owned  or  hereafter  acquired,  and  its  in- 
come to  secure  the  payment  of  said  refunding  bonds  and  such 
other  bonds  as  may  hereafter  be  required  and  authorized  for  fu- 
ture extensions  and  betterments. 

"6.  To  authorize  the  Kansas  City  Gas  Company  to  issue  and 
sell  at  par  6  per  cent  first  preferred  nonvoting  stock  of  said  com- 
pany in  the  sum  of  $804,500  par  value,  for  the  purpose  of  com- 
promising, settling,  discharging,  and  refunding  the  present  out- 
standing notes  and  obligations  of  the  Kansas  City  Gas  Company 
incurred  for  extensions,  betterments,  and  improvements  and  for 
the  improvement  and  maintenance  of  its  service. 

"7.  To  authorize  the  Kansas  City  Gas  Company  to  issue  6  per 
cent  first  prefeiTcd  nonvoting  stock  of  said  company  in  the  sum 
of  $812,500  par  value,  and  to  deliver  the  same  to  the  present 
stockholders  of  said  company  in  exchange  for,  and  upon  the  suiv 
render  and  cancellation  of,  their  present  6  per  cent  first  preferred 
voting  stock  of  said  company  in  the  sum  of  $812,500. 

"8.  And  for  such  other  and  further  orders  in  the  premises  as 
to  this  honorable  Commission  may  seem  meet  and  proper." 

2.  The  Facts. 

(1).  TaXvue  of  the  Property. 

At  the  hearing  on  January  21  and  22,  1920,  considerable  tes- 
timony and  several  exhibits,  showing  the  original  cost,  and  re- 
production cost,  undepreciated,  of  the  properties  involved  were 
offered  by  the  company.  Chief  among  such  exhibits  are  the  fol- 
lowing: 

Exhibit  IS'o.  20. — Showing  the  financial  and  operating  state- 
ments of  the  Kansas  City  Gas  Company  and  the  Kansas  City 
Missouri  Gas  Company,  prepared  and  presented  by  the  company's 
engineer,  A.  Hurlburt. 

Exhibit  Xo.  22. — Showing  an  appraisal  of  the  properties  in- 
volved as  of  date  July  1,  1919,  based  upon  average  coats  for  a 
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ten-year  period  ended  June  30,  1919,  by  the  company's  engineer, 
A.  Hurlbni't. 

Exhibit  No.  27. — Containing  an  appraisal  of  the  properties 
involved  as  of  July  1,  1919,  based  upon  average  unit  cost^  over  a 
period  of  ten  years  prior  to  January  1,  1920,  by  William  H. 
Taylor  of  Omaha,  Nebraska,  consulting  engineer. 

Exhibit  No.  31. — Containing  an  appraisal  of  the  properties 
involved  as  of  Jxily  1,  1919,  based  upon  average  unit  costs  for 
the  ten  years  preceding  July  1,  1919,  by  Burns  &  McDonnell  of 
Kansas  City,  Missouri,  consulting  engineers. 

The  total  original  cost  of  the  combined  properties  of  the  two 
companies  as  shown  by  Hurlburt's  Exhibit  No.  20  is  as  follows : 

Fixed  capital  to  Decemlier  31,  1918  $12,428,465.77 

Property  added  during  year  1919  35,057.89 

Total  to  Dec  31,  1919  $12,463,523.66 

The  total  reproduction  costs  as  foimd  by  the  above  engineers 
are  as  follows: 

Exhibit  No.  22— A.  Hurlburt   $12,668,511.99 

Exhibit  No.  27— W.  H.  Taylor 12,961,802.16 

Exhibit  No.  31— Bums  &  McDonnell 11,587,798.55 

Included  in  the  foregoing  appraisals  are  the  following  allow- 
ances for  going  value:  Exhibit  No.  22,  $2,000,000;  Exhibit  No. 
27,  $2,000,000;  and  Exhibit  No.  31,  $1,000,000;  and  exclusive 
of  going  value,  these  appraisals  by  the  company^s  engineers  are 
respectively  $10,668,511.99,  $10,961,802.16  and  $10,587,798.55. 

[1]  The  above  appraisals  include  only  the  property  used  and 
useful  in  the  sale  and  distribution  of  natural  gas,  and  do  not  in- 
clude the  property  of  the  company  that  is  useful  only  in  the  man- 
ufacture of  artificial  gas,  the  value  of  which  is  estimated  by  the 
company  to  be  $500,000.  Since  the  company  is  not  manufactur- 
ing and  selling  artificial  gas  at  this  time,  the  property,  that  is 
useful  only  in  the  manufacture  of  artificial  gas,  should  not  be 
considered  in  fixing  a  value  for  rate-making  purposes  at  this 
time,  yet  whatever  value  this  nonuseful  property  has,  which  is 
probably  less  than  $500,000,  should  be  considered  along  with  the 
other  property  as  a  basis  for  sale  and  security  issues. 

[2]  The  above  estimates  of  the  cost  of  reproduction  by  the 
company's  engineers  are  based  upon  ten-year  averages  of  the  costs 
of  labor  and  materials  during  the  period  ended  July  1,  1919. 
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During  three  years  of  this  ten-year  period  the  price*  of  cast  iron 
pipe  was  abnormally  high  on  account  of  unprecedented  conditions 
caused  by  the  war.  Other  materials,  with  very  few  exceptions, 
followed  the  trend  in  price  of  the  cast  iron  pipe.  Wages  were 
abnormally  high  during  five  years  of  this  ten-year  period.  How- 
ever, this  utility,  like  all  others  was  subject  to  the  restrictions 
placed  by  the  Government  on  the  use  of  materials,  consequently 
the  additions  to  property  made  by  the  company  during  the  pe- 
riod of  abnormally  high  prices  were  comparatively  small,  and  in 
our  opinion  the  allowance  of  abnormally  high  prices  in  the  valu- 
ation should  be  limited  to  the  amounts  actually  expended  during 
the  period  of  such  high  prices. 

As  a  check  on  the  appraisals  submitted  by  the  company,  we 
find  from  the  testimony  submitted  by  the  Commission's  chief 
engineer,  Mr.  Harrop,  in  Ke  Laclede  Gas  Light  Co.  7  Mo.  P.  S. 
C.  488,  497,  that  the  properties  of  the  Milwaukee  Gas  Company 
of  Milwaukee,  and  of  the  Peoples'  Gas  Light  Company  of  Chi- 
cago, were  appraised  in  great  detail  before  the  war,  and  that  the 
cost  of  reproduction  in  each  instance,  exclusive  of  going  value, 
amounted  to  $21,000,  per  mile  of  mains,  in  round  figures.  Esti- 
mating the  cost  of  reproduction  of  the  property  in  this  case  on 
this  basis,  we  have  515  miles  of  mains,  at  $21,000  per  mile  or 
$10,815,000,  less  $500,000  to  cover  artificial  gas  manufacturing 
plant  not  used  and  useful  in  rendering  natural  gas  service,  or 
$10,315,000,  as  the  estimated  cost  of  reproduction  of  that  por- 
tion of  the  properly  used  and  useful  in  the  natural  gas  service, 
which  checks  closely  with  the  estimates  of  the  company's  engi- 
neers, exclusive  of  going  value,  set  forth  above. 

[3]  The  engineers  for  the  company  made  no  deduction  from 
their  estimates  of  the  cost  of  reproduction  new  to  cover  accrued 
depreciation.  We  are  of  the  opinion  that  the  accrued  deprecia- 
tion of  this  property,  many  parts  of  which  have  reached  a  ripe 
old  age,  is  at  least  15  per  cent.  The  mere  exclusion  of  property 
not  used  and  useful  in  rendering  natural  gas  service  is  not  a 
sufficient  deduction  to  cover  accrued  depreciation.  We  cannot 
agree  with  the  opinion  of  counsel  for  the  company  that  accrued 
depreciation  should  not  be  deducted  in  ascertaining  one  of  the 
factors  to  be  used  as  a  basis  for  fixing  the  fair  present  value. 
Knoxville  v.  Water  Co.  212  U.  S.  (1.  c.)  9;  Des  Moines  Gas  Co. 
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V.  De3  Moines,  238  U.  S.  153,  P.U.R.1915D,  577,  59  L.  ed. 
1244,  35  Sup.  Ct  Rep.  811 ;  Re  Metropolitan  Street  R.  Reor- 
ganization, 8  K  Y.  P.  S.  0.  (1st  Dist.)  147;  Re  Third  Avenue 
R.  Reorganization  Plan,  2  K  Y.  P.  S.  0.  (Ist  Dist.)  347.  In 
the  Knoxville  ease,  supra,  the  Supreme  Court  of  the  United 
States  held: 

"The  first  fact  essential  to  the  conclusion  of  the  court  below 
is  the  valuation  of  the  property  devoted  to  the  public  uses,  upon 
which  the  company  is  entitled  to  earn  a  return.  That  valuation 
($608,000)  must  now  be  considered.  It  was  made  up  by  adding 
to  the  appraisement,  in  minute  detail  of  all  the  tangible  property, 
the  sum  of  $10,000  for  'organization,  promotion,  etc.,'  and  $60,- 
000  for  %oing  concern.'  The  latter  sum  we  understand  to  be  an 
expression  of  the  added  value  of  the  plant  as  a  whole  over  the 
sum  of  the  values  of  its  component  parts,  which  is  attached  to  it 
because  it  is  in  active  and  successful  operation  and  earning  a 
return.  We  express  no  opinion  as  to  the  propriety  of  including 
these  two  items  in  the  valuation  of  the  plant,  for  the  purpose  for 
which  it  is  valued  in  this  case,  but  leave  that  question  to  be  con-* 
sidered  when  it  necessarily  arises.  We  assume,  without  deciding, 
that  these  items  were  properly  added  in  this  case.  The  value  of 
the  tangible  property  found  by  the  master  is,  of  course,  ($608,- 
000)  lessened  by  $70,000,  the  value  attributed  to  the  intangible 
property,  making  $588,000.  This  valuation  was  determined  by 
the  master  by  ascertaining  what  it  vould  cost,  at  the  date  of  the 
ordinance,  to  reproduce  the  existing  plant  as  a  new  plant.  The 
cost  of  reproduction  is  one  way  of  ascertaining  the  present  value 
of  a  plant  like  that  of  a  water  company,  but  that  test  would  lead 
to  obviously  incorrect  results,  if  the  cost  of  reproduction  is  not 
diminished  by  the  depreciation  which  has  come  from  age  and  use. 

"The  company  contends  that  the  master,  in  fixing  upon  the 
valuation  of  the  tangible  property,  did  make  an  allowance  for 
depreciation,  but  we  are  unable  to  agree  to  this.  The  master  no- 
where says  that  he  made  allowance  for  depreciation  and  the  lan- 
guage of  his  report  is  inconsistent  with  such  a  reduction.  The 
iSgures,  which  he  adopts,  are  those  of  a  ^fair  contractor's  price.' 
The  basis  of  his  calculation  was  the  testimony  of  an  opinion  wit- 
ness called  by  the  company.  That  witness  submitted  a  table, 
which  avowedly  showed  the  cost  of  reproduction,  without  al- 
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iowance  for  depreciation.  The  values  testified  to  by  him  ^ere 
adopted  by  the  master  in  the  great  majority  of  cases.  The  wit- 
ness's valuation  of  the  tangible  property  was  somewhat  reduced 
by  the  master,  but  the  reductions  were  not  based  upon  the  theory 
of  depreciation,  but  upon  a  difference  of  opinion  as  to  the  re- 
production cost. 

"The  cost  of  reproduction  is  not  always  a  fair  measure  of  the 
present  value  of  a  plant  which  has  been  in  use  for  many  years. 
The  items  composing  the  plant  depreciate  in  value  from  year  to 
year  in  a  varying  degree.  Some  pieces  of  property,  like  real 
estate,  for  instance,  depreciate  not  at  all,  and  s(Hnetimes,  on  the 
other  hand,  appreciate  in  value.  But  the  reservoirs,  the  mains, 
the  service  pipes,  structures  upon  real  estate,  standpipes,  pumps, 
boilers,  meters,  tools  and  appliances  of  every  kind  begin  to  de- 
preciate with  more  or  less  rapidity  from  the  moment  of  their 
first  use.  It  is  not  easy  to  fix  at  any  given  time  the  amount  of 
depreciation  of  a  plant  whose  comp<»ient  parts  are  of  difiFerent 
ages  with  different  expectations  of  life.  But  it  is  dear  that  some 
-substantial  allowance  for  depreciation  ought  to  have  been  made 
in  this  case.  The  officers  of  the  company,  alio  intuitu,  estimated 
what  they  called  incomplete  depreciation'  of  this  plant  (which 
we  understand  to  be  the  depreciation  of  the  surviving  parts  of  it 
still  in  use)  at  $77,000,  which  is  14  per  cent  of  the  master's  ap- 
praisement of  the  tangible  property.  A  witness  called  by  the  city 
placed  the  reproduction  value  of  the  tangible  property  at  $363,- 
000,  and  estimated  the  allowance  that  should  be  made  for  depre- 
ciation at  $118,000,  or  32  per  cent.  In  the  view  we  take  of  the 
case  it  is  not  necessary  that  we  should  undertake  the  difficult  task 
of  determining  exactly  how  much  the  master's  valuation  of  the 
tangible  property  ought  to  have  been  diminished  by  the  depre- 
ciation which  that  property  had  undergone.  It  is  enough  to  say 
that  there  should  have  been  a  considerable  diminution.    .    .    .'' 

[4]  On  the  basis  of  cost  of  reproduction  at  $10,315,000  and 
accrued  depreciation  of  15  per  cent,  we  find  the  estimated  cost 
of  reproduction  less  depreciation  to  be  $8,767,750.  Adding  to 
this  10  per  cent,  or  $876,775,  to  cover  all  intangible  elements  of 
value,  we  have  $9,644,625  as  one  measure  of  the  fair  present 
value.  This  property,  we  believe,  has  some  "going  value"  by 
virtue  of  the  fact  that  it  is  a  system  in  operation,  has  been  in 
operation  many  years,  and  serves  a  large  number  of  customers. 
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It  took  many  years  to  acquire  its  large  existing  business  and  it  is 
now  an  old  seasoned  system  with  its  customers  attached.  In  Des 
Moines  Oas  Co.  r.  Des  Moines^  sttpra,  the  Supreme  Oourt  of  the 
United  States  in  discussing  'Agoing  value"  said : 

"  ^Going  value*  or  Agoing  concern  value/  i.  e.,  the  value  which 
inheres  in  a  plant  where  its  business  is  established  as  distin- 
guished from  one  which  has  yet  to  establish  its  business  has  been 
the  subject  of  much  discussion  in  rate-making  cases  before  the 
courts  and  Commissions.  Many  of  these  cases  are  collected  in 
Whitton  on  Valuation  of  Public  Service  Corporations,  §§  650- 
569,  and  the  Supplement  to  the  same  work,  §§  1350-1886.  That 
there  is  an  element  of  value  in  an  assembled  and  established  plant, 
doing  business  and  earning  money,  over  one  not  thus  advanced  is 
self-evident.  This  element  of  value  is  a  property  right  and  should 
be  considered  in  determining  the  value  of  the  property  upon 
which  the  owner  has  a  right  to  make  a  fair  return  when  the  same 
is  privately  owned  although  dedicated  to  public  use." 

However,  it  appears  from  the  financial  statement  offered  in 
evidence  )>y  the  company  that  it  has  failed  to  show  any  net  earn- 
ings for  a  considerable  period  of  years,  and  in  view  of  this  and 
the  further  fact  that  the  appraisals  submitted  by  the  company's 
engineers  are  based  upon  comparatively  high  unit  costs  resulting 
from  the  use  of  ten-year  average  costs  prior  to  July  1,  1919,  we 
believe  that  the  allowance  for  all  intangible  values  in  this  case 
should  be  limited  to  10  per  cent.  Summarizing,  we  have  the 
following : 

Deducting  going  value  from  the  amounts  submitted  by  the 
company's  engineers  we  have: 

Hurlburt   $10,863,511.99  cost  of  reproduction  new 

Tiylor    10,961,802.16  cost  of  reproduction  new 

Bums  k  McDonneU  10,587,798.55  cost  of  reproduction  new 

Deducting  from  each  of  these  figures  15  per  cent  to  cover  ac? 
crued  depreciation  we  have : 

Hurlburt    $9,068,235.18  cost  of  reproduction  less  depreciation 

Taylor    9,317,531.84  cost  of  reproduction  less  depreciation 

Burns  k,  McDonneU  ...     8,999,628.77  cost  of  reproduction  less  depreciation 

Adding  10  per  cent  to  each  of  these  figures,  we  have: 

Hurlburt $9,975,068.00 

TaTlor   10,249,285.00 

Burns  k  McDonnell  9,899,591.00 
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These  figures  are  oomparable  with  the  $9,644,525,  auprtu 
After  considering  all  the  facts  in  evidence  at  this  time,  and 
all  elements  of  value,  tangible  and  intangible,  we  are  of  the  opin- 
ion that  the  fair  present  value  of  all  the  property  in  this  case  is 
the  sum  of  $9,700,000  and  we  will  tentatively  fix  the  value  at 
this  sum  as  of  date  December  31, 1919,  for  the  purpose  of  passing 
upon  the  application  for  authority  to  transfer  the  property  and 
issue  the  securities.  This  valuation,  however,  is  only  tentative 
for  the  purposes  of  the  questions  immediately  at  hand,  and  we 
will  reserve  jurisdiction  to  further  consider  the  question  of  value 
wh^  the  cases  involving  rates  come  on  to  be  determined. 

i.  Present  and  Proposed  Capitalization. 
The  present  outstanding  capitalization  and  indebtedness  of 
the  combined  companies  is  as  follows: 


Kan.   City  Gas 
Company. 

Kan.  City  Mo. 
G.  Company. 

Combined. 

Oommon  stook , 

$812,600.00 
812,500.00 

$5,000,000.00 

$5,812,500.00 

Preferred  stock  ..••••... 

812,500.00 

Total  stock 

$1,625,000.00 

$5,000,000.00 
2,927,000.00 

.  $6,625,000.00 

Bonds  Issued:  $4,950,000.00 
Less  in 
Sinking  fund  $2,023,000.00 

2.927.000.00 

ToUl  bonds  &  stock  ... 
Notes  

$1,625,000.00 

1,596,500.00 

323,000.00 

1,874,188.66 

$7,927,000.00 

$9,552,000.00 

Interest  on  same 

Rental  indebtedness  

1,919,500.00 
1,874,166.66 

This  makes  the  total  outstandings  as  follows: 

Stocks  and  Bonds    $9,552,000.00 

Notes   (including  interest)    1,919,500.00 

Rentals  due 1,874,166.66 


$13,345,666.66 

The  plan  of  transfer  proposes  to  handle  the  foregoing  out- 
standings as  follows : 

Leave  the  common  stock  of  the  Kansas  City  Gas  Company 
amounting  to  $812,500  as  at  present  Retire  the  preferred  stock 
of  same  company  in  the  amount  of  $812,500  by  the  issuance  of 
new  preferred  stock  of  like  amount  Cancel  the  $5,000,000, 
common  stock  of  the  Kansas  City  Missouri  Gas  Company.  As- 
sume the  $2,927,000  in  bonds,  to  be  later  refunded  by  5  per  cent 

bonds.    Issue  $804,500,  first  preferred  stock  of  the  Kansas  City 
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Gas  Company  to  retire  a  like  amount  of  the  notes  and  interest 
shown  at  $1,919,500,  and  the  balance  of  the  note  indebtedness, 
viz.,  $1,115,000,  plus  the  rental  indebtedness  of  $1,874,166.66, 
making  a  total  of  $2,989,166.66  to  be  canceled  and  satisfied. 
The  new  capitalization  will  then  be  as  follows: 

Common  stock  (old  K.  0.  G.  Co.  stock  remaining  un- 
changed)      $S12,600 

First  pref.  stock  (Issued  to  K.  C.  Mo.  G.  Co.  for  prop- 
erty)      $2,600,000 

(Issued  for  K.  C.  G.  Co.  pref.  stock)        812,500 
(Issued  to  retire  K.  C.  G.  Co.  notes, 
etc) 804,500 

$4,217,000 
Second  pref.  stock   (Issued  to  K.  C.  Mo.  G.  Co.  for 
property)    1,S00,000 

Total  Stock $6,629,600 

Bonds  assumed    2,027,000 

$9,556,500 

The  first      pref.  stock  amounting  to $2,600,000 

The  second  pref.  stock  amounting  to 1,600,000 

Total $4,200,000 

and  the  bonds  assumed  of 2,927,000 

making  a  total  of $7,127,000 

represent  the  securities  given  for  the  Kansas  City  Missouri  Gas  Company 
property. 

The  $804,500  of  preferred  stock  is  issued  to  pay  the  note  .in- 
debtedness which  was  incurred  for  extensions,  betterments,  and 
improvements  to  the  plant  by  the  Kansas  City  Gas  Company  and 
is  secured  by  property  of  the  latter  company  in  excess  of  its  out- 
standing stocks  as  follows  (see  Exhibit  Xo.  20a)  ; 

Fixed  assets  of  K.  C.  G.  Co  at  present  time $2,403,048.71 

Outstanding  stock 1,625,000.00 

Excess  of  assets  over  stock 778,048.71 

Add  supplies  on  hand  71,817.89 

$849,866.60 
Stock  to  he  issued 804,600.00 

Assets  in  excess  of  new  issue $45,366.60 

8.  Conclusion, 

[5]  It  ihiis  appears  that  the  present  outstanding  capitalization 

and  indebtedness  of  the  two  companies  amount  to  the  sum  of 

$13,345,666.66  while  the  new  capitalization  of  the  Kansas  City 
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Gas  Companj  will  amount  to  the  sum  of  $9^556,500,  making  a 
i*eduction  in  the  capitalization  and  indebtedness  in  the  sum  of 
$3,789,166.66.  It  is  stated  by  representatives  of  the  companies 
that  the  present  outstanding  stocks,  bonds,  and  obligations  of  the 
two  companies  amount  to  the  sum  of  $15,S68,666.66,  bnt  it  ap- 
pears that  $2,023,000  of  the  bonds  of  liie  Kansas  City  Missouri 
Gas  Company  have  been  taken  up  and  are  in  possession  of  the 
company,  and  while  not  canceled  are  not  in  fact  outstanding. 

It  further  appears  as  stated,  supra,  that  as  against  the  new 
capitalization  of  the  Kansas  City  Gas  Company  in  the  sum  of 
$9,556,500,  the  fair  present  value  of  the  property  of  the  company 
win  amount  to  the  sum  of  $9,700,000,  thus  enabling  us  to  approve 
the  transfer  of  the  property  and  the  security  issues  contemplated. 
It  also  appears  that  these  proceedings  have  resulted  from  the  de- 
termination of  a  well-known  group  of  business  men  of  Kansas 
City  who  are  interested  in  the  public  welfare  and  growth  of  the 
city  to  acquire  and  take  over  these  gas  properties  with  the  pur- 
pose, among  others,  of  improving  the  service  to  the  public  and 
this  is  an  additional  reason  for  approving  the  plan. 

An  order  will  issue  accordingly. 

Bean,  Simpson  and  Flad,  C.  C,  concur;  Blair,  0.  absent 


MONTANA  PUBLIC   SERVICE  COMMISSION. 

BE  MISSION  RANGE  POWER  COMPANY, 
[Docket  No.  737,  Report  and  Order  No.  2S1.] 

Beturn  »  BaHs  «  ValnaUon. 

1.  By  a  physical  valuation  alone  can  a  scientilic  basis  for  rate- 
making  purposes  be  arrived  at. 

Valuation  »  Overheads. 

2.  In  a  valuation  for  rate  making,  allowances  thould  be  made  for 
the  expense  of  administration  and  superintendence  during  construction, 
and  interest  on  money  during  construction. 

Valttation  -^  Going  value. 

3.  In  a  valuation  for  rate  making,  an  allowance  diouM  be  made 
for  breaking  in  the  property  and  attaching  the  business,  and  other 
delrelopment  costs. 
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Tuiuaiion  •*  Water  rights. 

4.  In  the  valuation  of  a  hydroelectric  company's  property  for 
rate  making,  the  capitalization  of  a  water  right  at  917,000,  was  held 
reasonable. 

VdluaHon  —  Franchises. 

5.  The  only  allowance  that  can  be  made  for  a  franchise  in  the 
Taluation  of  utility  property  for  rate  making,  is  for  what  has  actually 
been  expended  in  securing  it. 

Depreciation  •»  Accruing  —  Annual  allowance, 

6.  The  annual  allowance  for  accruin|r  depreciation  is  a  proper 
charge  to  operating  expenses. 

Depreciation  —  Annual  allowance  ~  Interest, 

7.  All  earnings  by  the  depreciation  fund  were  ordered  added  to 
the  reserve  in  preference  to  requiring  an  accounting  on  a  strictly 
sinking  fund  basis  at  a  definite  rate  of  interest,  irrespective  of  whether 

'    the  fund  would  earn  such  fixed  rate. 
Bates  •*  Contract  -« Policy  of  Comn^ission^ 

8.  It  is  the  policy  of  the  Montana  Commission  not  to  disturb  mu- 
nicipal franchise  rates  unless  absolutely  necessary. 

Constitutional  taw  —  Itnpairment  of  contract. 

9.  The  Montana  Commission  has  jurisdiction  over  utility  rates, 
notwithstanding  franchise  limitations. 

Viscriminatfon  —  Wholesale  rate, 

10.  A  wholesale  rate  of  less  than  cost  is  discriminatory,  and  a  rate 
for  such  service  should  be  established  sufficient  to  yield  the  company 
a  reasonable  margin  of  profit. 

IHserHnination  —  Bates  -*  Free  service  to  stockholders  and  employees, 

11.  The  practice  of  rendering  free  service  to  stockholders  and  em- 
ployees should  be  discontinued  as  discriminatory. 

Return  •»  FaUors  —  Favorable  location. 

12.  Consumers  are  not  entitled  to  rates  lower  than  necessary  to 
produce  a  fair  return  on  a  utility  company's  investment,  notwithstand- 
ing its  favorable  location  with  respect  to  water  power. 

[February  20,  1920.] 

Application  for  an  increase  in  rates;  granted. 

By  the  Commission:  Hearing  in  the  above-entitled  matter 
was  r^ularly  held  at  Poison,  Montana,  December  18,  1919,  at 
nine  o'clock  a.  m.^  with  the  following  appearances:  C.  E.  Wood 
and  J.  H.  Cline,  for  the  applicant;  W.  J.  Bnrke,  for  the  city  of 
Poison;  M.  Shields  and  M.  McKane,  for  Flathead  Consumers 
Company;  John  W.  McAbee,  for  the  consumers. 

Boyle,  Commissioner:  The  Mission  Range  Power  Company 
filed  its  application  "for  a  revision  of  rates  granting  increases 
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sufficiently  to  meet  increased  expenses  and  a  fair  return  upon 
the  investment,"  with  the  Commission  October  11,  1919.  Sub- 
sequently thereto,  and  doubtless  as  a  consequence  of  thia  applica- 
tion certain  consumers  of  the  utility,  including  the  city  of  Pol- 
son,  called  the  Commission's  attention  to  various  phases  of  the 
service  furnished  and  demanded  revision  of,  or  explanation  con- 
cerning same. 

Prior  to  these  acts  the  power  company  had  filed  its  initial 
schedule  of  rates,  pursuant  to  statute,  but  none  of  these  rates, 
though  grounded  on  franchise  requirements,  ever  received  the 
Commission's  approval,  because  of  their  unsound  structure.  For 
example,  services  were  improperly  balanced — the  residence  con- 
sumer was  paying  a  maximum  rate  of  12  cents  per  kilowatt  hour 
against  the  merchants'  rate  of  6.5  cents  per  kilowatt  hour.  Giv- 
ing full  force  to  the  inherent  difference  between  the  two  classes 
of  service,  no  convincing  reason  is  offered  for  the  spread  indi- 
cated. Owing  to  early  closing  precluding  consumption  by  stores 
of  more  electricity  than  residences,  of  the  limited  number  of  mer- 
chant consumers,  and  of  the  extra  installation  cost  of  furnishing 
such  service,  both  services  more  nearly  approach  an  identical 
theoretical  cost,  demanding  substantial  identity  in  revenue 
charge.  The  filed  schedule  gives  the  merchant  undue  preference 
as  against  the  residence  consumer.  Again,  it  seemed  certain 
that  the  company's  charge  of  1  cent  per  kilowatt  hour  for  munic- 
ipal pumping  service  was  below  the  cost  of  production. 

[1]  All  these  things  determined  the  Commission  to  make  a 
physical  valuation  of  the  properties  of  the  utility,  for  by  that 
method  alone  could  a  scientific  basis  for  rate-making  purposes 
be  arrived  at.  This  valuation  was  accordingly  made  by  the  Com- 
mission's engineer,  and  the  conclusicms  therein  reached  are  not 
seriously  contested  by  either  the  utility  or  its  consumers.  Sug- 
gested modifications  will  be  noted  and  dealt  with  as  we  proceed. 
This  report  and  the  order  accompanying  it  are  based  on  the  en- 
gineer's valuation,  the  testimony  taken  at  the  formal  hearing,  in 
Poison,  and  data  obtained  by  the  Commission's  independent 
investigation,  conducted  before  and  after  the  hearing. 

History  of  the  Enterprise. 
The  Mission  Range  Power  Company  was  incorporated  under 
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the  laws  of  Montana,  October  19,  1915,  and  by  an  agreement 
concluded  Xovember  20,  1915,  obtained  from  J.  H.  Cline,  its 
president,  (a)  the  AUard  water  right  on  Big  Creek,  the  source 
of  the  company's  power;  (b)  a  preliminary  permit,  Kalispell 
Serial  Ifumber  05419,  from  the  United  States  for  a  hydroelectric 
plant ;  (c)  Cline's  right  in  a  final  permit  to  be  thereafter  grant- 
ed; and  (d)  a  twenty-five  year  franchise  for  furnishing  light, 
heat,  and  power  to  the  city  of  Poison,  theretofore  voted  to  Cline 
on  July  20,  1915,  by  the  qualified  electors  of  that  municipality. 
For  the  properties  thus  transferred  Cline  received  a  total  of 
170  shares  of  Mission  Kange  Power  stock,  par  value  $100.  The 
corporation  also  purchased  from  the  Northern  Idaho  &  Montana 
Power  Company  a  portion  of  its  electric  equipment,  and  its  en- 
tire electric  distribution  system  in  the  city  of  Poison  (the  last- 
named  power  company  having  furnished  the  municipality  light 
from  a  steam  plant).  For  this  property  a  cash  payment  of  $10,- 
000  was  made,  the  Mission  Bange  Company  to  receive  an  annual 
rental  of  fifty  cents  per  year  per  pole  of  its  distribution  system 
occupied  by  telephone  equipment  of  the  Northern  Montana  Com- 
pany. Proceeding  to  lease  a  power  site  from  the  Indian  bureau, 
the  location  required  property  to  utilize  the  water  right  being 
on  tribal  land,  the  utility  experi^iced  difficulty  in  negotiating  the 
necessary  permit.  That  finally  obtained  (for  an  annual  rental 
of  $66)  contains  a  provision  subjecting  it  to  revocation  at  will, 
thereby  multiplying  the  obstacles  in  the  way  of  interesting  cap- 
ital in  the  new  enterprise^ 

The  utility  is  capitalized  to  $100,000,  divided  into  1,000 
shares  of  the  par  value  of  $100  each.  The  annual  reports  filed 
by  the  petitioner  show  that  510  shares  of  capital  stock  have  been 
issued,  170  shares  to  Cline,  as  aforesaid,  and  340  shares  sold  at 
par  producing  $34,000,  actually  invested  in  the  plant,  part  of 
this  fund  being  used  for  the  acquisition  of  the  !N'orthem  Montana 
property  as  above  noted.  There  is  an  outstanding  bond  issue  of 
$50,000,  dated  January  1,  1917,  due  January  1,  1927,  bearing 
annual  interest  at  the  rate  of  7  per  cent. 

In  brief,  the  utility's  hydroelectric  development  of  three  and 
one-half  years  exhibits  the  following: 

Water  is  stored  in  an  artificial  reservoir  in  the  mountains  and 
conducted  as  needed  through  a  wood  stave  pipe  along  a  steep 
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north  slope  to  a  break  in  the  mountains,  thenoe  dropped  through 
a  spiral  steel  riveted  penstock  to  the  power  house.  The  power 
house  installation  consists  of  two  360  horse  power  tangential 
water  wheels  direct  connected  to  two  200  K.V.A.  generators. 
Electricity  is  generated  at  2,300  volts  and  thence  stepped  tip  to 
16,500  volts  in  an  outdoor  station  adjoining  the  power  house.  It 
is  transmitted  a  distance  of  6.3  miles  to  the  Poison  substation, 
where  it  is  stepped  down  to  2,300  volts  and  distributed  to  over 
300  consumers  in  all  sections  of  the  town.  Midway  between  the 
power  house  and  Poison  the  line  is  tapped  by  the  Flathead  Valley 
Electric  Company  which  purchases  power  wholesale  frcmi  the 
Mission  Eange  Power  Company  and  retails  it  for  lighting  and 
power  in  the  towns  of  Boman  and  Pablo. 

Plant  Valuation. 

The  utility's  representatives  claim  a  cash  investment  in  the 
plant — and  by  the  term  "plant"  is  understood  all  property  ele-. 
ments  assOTibled  and  devoted  to  the  public  service — of  $118,000, 
at  the  present  time  divided,  roughly,  as  follows:  (a)  $34,000, 
sale  of  stock ;  (b)  $8,000,  purchase  price  of  water  right  and  ex- 
pense incidental  to  obtaining  power  site  lease  from  the  United 
States;  (c)  $50,000,  sale  of  bonds;  (d)  $25,000,  further  con- 
structioin  indebtedness.  It  is  clearly  proved  that  all  the  foregoing 
sums  were  actually  expended  in  the  prosecution  of  the  enterprise 
and  its  perfection  to  this  time. 

The  valuation  made  by  the  Commission's  engineer  is  based, 
for  the  most  part,  on  actual  unit  cost,  and  where  no  costs  were 
available,  the  valuation  aimed  to  fix  the  unit  cost  of  reproduction 
less  depreciation,  giving  due  consideration  to  existent  economic 
conditions  and  the  prices  of  material  at  the  time  the  plant  was 
built.  A  summary  of  this  appraisal  shows  the  following  repro- 
duction value: 

TABLE  "A." 
Tangible  value* — 

Water  rights  $17,000 

Land 300 

Buildings  9^897 

Hydraulic  and  electric  eqiiipment 49,343 

Transmission  and  distribution  system 32,940 

General  equipment .  3,057 

Tjtol  $112,537 
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lmian§ihle  valuta^' 
Organisation  1 ' 

Ei^eering  I  - .  ^o . 

Interest  daring  construction   J     ' 

Omissions  and  incidentals       J 

Reproduction  value  $127,271 

Value  for  rate-making  purposes   ; $120,000 

[2,  3]  The  difference  between  the  two  appraisals  is  accounted 
for  by  the  fact  that  the  utility  has  failed  to  include  certain  cost 
items  rightfully  flie  subject  of  inclusion  in  the  plant  aggregate. 
The  absence  of  these  items  can  only  be  explained  on  the  ground 
of  inexperience  in  the  application  of  the  principles  underlying 
public  utility  accounting/ and  failure  to  appreciate  what  items 
are  properly  the  subject  of  capitalization  according  to  the  cur- 
rent of  authority.  Thorough  search,  bearing  in  mind  possible 
motives  for  such  action,  fails  to  elicit  any  other  hypothesis  for 
these  omissions.  And  that  this  explanation  is  the  true  one  is 
further  confirmed  by  the  fact  that  the  utility  never  deducted  a 
depreciation  reserve,  as  will  be  touched  upoii  later. 

Items  omitted  include  (a)  administration  and  superintendence 
during  construction;  (b)  interest  on  money  during  construction 
— an  item  of  chief  importance  since  the  plant  was  built  to  a  large 
extent  on  borrowed  capital;  (c)  breaking  in  the  property  and  at- 
taching the  business,  and  other  development  costs,  which,  if  in- 
cluded, would  show  a  valuation  greatly  in  excess  of  the  $118,000 
exhibited  by  the  utility.  Indeed,  it  is  safe  to  assume,  based  on 
our  experience  with  claims  for  intangible  allowances,  that  had 
the  utility  consulted  persons  familiar  with  public  service  account- 
ing, the  inclusion  of  the  items  named,  and  others,  would  have 
brought  the  amount  on  which  a  rate  return  was  claimed  to  a  fig- 
ure far  in  excess  of  the  engineer's  valuation. 

[4]  Objection  is  made  to  the  utility's  capitalization  of  the 
AUard  water  right  which  it  obtained  from  Oline,  in  the  sum  of 
$17,000,  being  the  amount  represented  by  the  170  shares  of 
stock  (par  value  $100)  which  the  company  issued  Oline  for  the 
right.  It  is  shown  that  Oline  obtained  the  right  from  AUard  for 
$5,000  in  cash,  and  expended  approximately  $3,000  in  addition 
to  obtain  the  permits  necessary  for  utilization  of  the  right  and 
in  clearing  the  right  of  AUard  mortgages.  Moreover,  AUard 
further  stipulated  for  the  delivery  to  his  ranch,  free,  of  ten 
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horse  power  of  electrical  energy  for  a  period  of  twenty  yearft. 
This  transaction  having  occurred  between  the  utility  corporation 
and  its  president,  its  various  details  have,  in  keeping  with  famil- 
iar principles  of  law,  been  subjected  to  close  scrutiny  by  the  Com- 
mission. We  find  no  merit  in  the  su^estion  that  any  part  of 
the  $17,000  paid  Cline  is  excessive  or  represents  fictitious  value. 
No  evidence  is  produced  to  depreciate  the  wisdom  of  the  cash 
outlay,  no  evidence  is  produced  to  cut  down  the  utility's  valua- 
tion of  the  power  sers'ice  it  must  furnish  Allard  or  the  expense 
incident  to  protecting  his  reserved  flowage  rights,  and  no  evidence 
is  produced  to  impeach  the  judgment  of  the  stockholders  as  to 
the  margin  between  the  total  of  these  amounts  and  the  $17,000. 
Cline  held  but  one-third  of  the  stock  and  was  entitled  to  drive  a 
good  bargain  with  the  other  two-thirds  of  the  stock.  Moreover, 
the  objection  overlooks  the  inducfflnent  for  the  purchase  offered 
by  the  fact  that  Cline  held  the  municipal  franchise.  Lastly,  the 
men  interested  in  the  enterprise  are  shown  to  be  conservative  and 
economical — and  these  personal  attributes  are  reflected  at  every 
stage  in  the  organization  and  development  of  the  utility.  We  are 
satisfied  that  the  purchase  from  Cline  was  carefully  considered 
and  made  at  the  lowest  possible  price. 

[5]  The  utility  values  its  franchise^  which  has  twenty-one 
years  to  run,  at  $10,000.  Fpr  rate-making  purposes  this  sum 
must  be  eliminated.  A  franchise  of  the  character  involved  is  a 
gift  of  the  people.  The  only  value  that  may  be  legitimately  al- 
lowed it  for  the  purpose  mentioned  is  that  actually  expended  in 
lawfully  securing  the  franchise.  This  rule,  heretofore  adopted 
by  us,  is  briefly  stated  by  the  Illinois  Commission : 

"Only  amounts  prudently  expended  for  franchises  should  be 
included  in  the  sum  upon  which  a  public  utility  should  be  al- 
lowed a  retuiTi."  Re  Chicago,  K  S.  &  M.  R  Co.  P.U.R.1918A, 
388.  And  see  Re  York  County  Water  Co.  (Me.)  P.ir.R.1918F, 
691;  Re  United  States  (Cal.)  P.TJ.R.1918C,  253. 

The  application  of  the  rule  reduces  the  franchise  valuation 
from  $10,000  to  $575  properly  spent  for  attorneys'  fees  and  ad- 
vertising prior  to  the  election. 

After  carefully  weighing  the  elements  to  be  passed  into  the 
valuation  aggregate,  both  as  to  their  propriety  and  their  respec- 
tive values,  thereby  eliminating  certain  elements  from  each  of 
P.U.R.1920C. 

Digitized  by  VjOOQ IC 


RE  MISSION  RANGE  POWER  CO. 


63 


the  aforesaid  appraisals,  and  adding  other  elements  properly  and 
legally  allowable,  but  not  included  in  either  appraisal,  the  Com- 
mission is  of  the  opinion  that  for  rate-making  purposes  the  value 
of  the  plant  of  the  Mission  Range  Power  Company  should  be, 
and  it  is  hereby,  placed  at  $120,000.  The  plant  is  practically  a 
new  one,  with  the  exception  of  the  distribution  system  in  the  city 
of  Poison,  and  this  particular  property  has,  since  its  purchase 
from  the  ITorthem  Idaho  and  Montana  Power  Company,  been 
essentially  rebuilt,  in  a  period  of  inflated  material  costs. 

Financial  Condition  of  the  Utility, 

(a)  What  is  the  utility's  operating  experience  during  the 
period  of  active  service?  Investigation  of  operating  conditions 
for  the  period  of  three  years  and  seven  months,  ending  with 
July  31,  1919,  discloses  tite  following: 

TABLE  "B/' 


1916. 

1917. 

1918. 

1919 
Jan.-Jul7. 

Sleetric  revenues  

Nonoperating   reveniies 
Rental  of  poS» 

$12,632.97       $14,659.88 
506.33'          1,224.32 
117.90,             120.00 

$14,947.60 
943.80 
154.60 

$9,432.80 

685.00 

99.05 

Operating  ezpenses,  tax- 
es and  depreciation  . . 

$13,257.20'      $16,004.20 
17,930.78         12,704.88 

$16,046.00 
12,054.11 

$10,216.85 
7,816.23 

Groee  inoome  or  deficit 

1  $4,673.58        $3399.321       $3,991.89 

$2,400.62 

1  Defieit. 

Gross  income  in  1917    $3,299.32 

Gross  income  in  1918    3.991.89 

Gross  inoome  7  mos.  1919  ^ 2,400.62 


$9,691.83 
operating  deficit  1916 4,673.58 

Total  gross  income  8  yrs.  ft  7  mos $5,018.25 

According  to  the  foregoing  figures,  the  utility  has  earned,  dur- 
ing the  whole  period  indicated,  only  $5,018.25  over  and  above 
actual  operating  expenses,  to  apply  on  requirements  of  $10,500 
interest  on  bonds,  besides  an  additional  sum  required  for  interest 
on  the  $25,000  construction  indebtedness  (rate  of  interest  not 
disclosed).  This  gross  earning  leaves  a  deficit  on  the  bond  re- 
quirements of  $5,481.75,  ivith  no  allowance  whatever  for  a  re- 
turn on  the  investment.  The  utility  has  been  able  to  function, 
in  this  critical  ocmdition,  first^  because  its  creditors  have  re- 
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frained,  appreciating  the  public  intei^est  at  stake,  from  exacting 
their  pound  of  flesh,  and,  second,  because  the  utility  itself  resort- 
ed to  the  expedient  of  appropriating  funds  properly  the  subject 
of  conservation  in  a  depreciation  reserve^  to  the  part  payment  of 
interest  indebtedness. 

[6]  In  computing  operating  expenses  in  Table  "B,"  supra^  the 
Commission  has  deducted,  annually,  a  proper  depreciation  charge. 
As  a  matter  of  fact  the  utility  has  been  unable  to  make  this  deduc- 
tion because  of  the  imperative  necessity  of  faithfully  dischai^ing 
its  interest  obligations  as  far  as  possible,  and  we  reiterate  that 
every  cent  of  interest  bearing  indebtedness  is  reflected  in  the  com- 
pany's property.  The  d^reciation  deduction  is  properly  an  item 
of  operating  expense.  We  may  well  adopt  on  this  point  the  lan- 
guage of  the  California  Commission  in  a  recent  case: 

"The  matter  of  adequate  depreciation  reserves  is,  without 
doubt,  one  of  the  most  important  considerations  in  this  proceed- 
ing. In  a  number  of  investigations  ...  it  has  become  in- 
creasingly clear  that  one  of  the  principal  reasons  for  the  present 
difficult  financial  situation  of  these  properties  is  the  fact  that  in 
the  past  no  provision  at  all,  or  only  inadequate  provision  has 
been  made  for  the  inevitable  wasting  away  of  property  from  nat- 
ural or  other  causes,  that  is  summed  up  in  the  term  'depreciation.' 
It  is  selfevident  that  when  .  .  .  equipment  wears  away  and 
must  be  replaced  and  there  is  no  money  available  for  such  re- 
placement, operating  expenses  must  increase,  the  value  of  the 
property  must  dwindle,  the  capital  account  will  be  inflated,  and, 
what  is  perhaps  most  important  service  must  deteriorate.  .  .  . 
Whatever  the  ultimate  solution  of  the  present  day  .  .  .  diffi- 
culties may  be ;  whether  we  have  to  come  to  outright  public  own- 
ership or  to  some  form  of  partnership  between  the  present  owners 
and  the  public  on  a  cost  of  service  basis ;  or  whether  private  own- 
ership and  operation  continues;  there  is  no  escape  from  this 
proposition :  If  the  service  is  to  continue,  the  cost  of  the  service 
must  be  forthcoming.  And  this  cost  of  service  is  made  up  of  the 
three  chief  it«ns  of  expense,  namely,  cost  of  operation,  taxes,  and 
cost  of  money.  Included  in  the  cost  of  operation  is  the  cost  of 
maintaining  the  property  and  maintaining  the  service.  Included 
in  the  cost  of  maintaining  the  property  is  the  ooBt  of  deprecia- 
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tion."     Re  San  Francisco-Oakland  Terminal  K.  P.U.R.1920A, 
115,  129. 

[7]  It  is  hardly  necessary  to  add  that  the  preservation  of  a 
proper  depreciation  fund  is  a  matter  vital  to  the  holders  of  the 
company's  obligations.  The  utility's  property  is  pledged  to  such 
holders  at  an  agreed  value,  directly  reflected  in  the  value  of  the 
obligations.  As  the  property  wastes  or  appreciates  so  the  obliga- 
tion deteriorates  or  remains  stable.  We  propose  in  this  proceed- 
ing to  fix  such  rates  as  will  enable  the  utility  to  meet  for  the  fu- 
ture all  of  the  costs  of  operation,  including  the  cost  of  deprecia- 
tion. The  amount  to  be  set  aside,  annually,  to  take  care  of  the 
BOW  existing  depreciable  property  (no  amount  being  set  up  for 
the  deficiencies  of  the  past)  shall  be  $4,300.  That  sum  has  been 
determined  upon  by  a  careful  application  of  the  age  and  life 
theoi-y,  peculiarly  applicable  to  this  hydroelectric  plant  since , 
the  life  of  its  apparatus  has  been  found  by  a  series  of  averages 
working  under  all  possible  conditions,  and  is,  in  a  large  measure, 
standardized.  Physical  depreciation  only  has  been  considered. 
The  safety  of  this  fund  should  not  be  sacrificed  to  a  possible  high 
rate  of  interest.  We  believe  it  is  preferable  to  require  merely 
that  all  earnings  by  the  fund  shall  be  added  to  the  reserve  (what- 
ever these  earnings  may  be)  rather  than  to  require  an  accounting 
on  a  strictly  sinking  fund  basis  at  a  definite  rate  of  interest,  irre- 
spective of  whether  or  not  the  fund  actually  was  able  to  earn  the 
fixed  rate.  This  method  seems  to  us  more  equitable  to  the  utility 
because  under  the  fixed  interest  rate  the  unearned  portion  of  the 
fund  would  have  to  be  made  up  from  the  utility's  surplus.  Re 
San  Francisco-Oakland  Terminal  R.  P.U.R.1920A,  131.  So 
much  for  the  subject  of  depreciation. 

(b)  The  records  show  that  during  the  year  1918  the  utilitv 
sold  358,183  kilowatt  hours.  The  average  cost  of  production  and 
distribution  of  each  kilowatt  hour  sold  for  1918  was  3.4  cents 
and  the  average  return  received  was  4.1  cents  per  kilowatt  hour. 
These  revenues  are  based  on  the  rates  imposed  by  the  franchise, 
as  follows: 

Dighting  rate  12^  per  kw.  hr. 

Street  lighting  rate  84J  per  kw.  hr. 

City  piunping  rate  1^  per  kw.  hr. 

[8,  9]   Some  stress  is  laid  upon  the  fact  tliat  this  Commission 
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''should  have  convmcing  proofs  of  the  inadequacy  of  these  fran- 
chise rates.  We  agiee,  and  decline  to  disturb  municipal  fran- 
chise rates,  resting  on  contract,  unless  it  is  absolutely  necessary. 
But  this  very  proceeiUug  furnishes  the  "convincing  proof*  of  in- 
adequacy that  compels  disturbance  of  such  rates,  and  it  illustrates 
the  futility  of  fixing  rates  by  franchise  for  a  long  period  of  time, 
without  a  sufficient  trial  period  under  actual  operating  conditions, 
if,  indeed,  rates  should  ever  be  fixed  by  franchise.  Since  the  de- 
cision in  State  ex  rel.  Billings  v.  Billings  Gas  Co.  173  Pac.  799, 
P.U.K.1918F,  768,  there  has  not  been,  nor  can  there  be,  any  ques- 
tion of  our  authority  over  franchise  rates. 

[10]  (c)  In  September,  1919,  the  company  entered  into  a 
contract  with  the  Flathead  Valley  Electric  Company  and  agreed 
to  furaish  this  company  power  for  distribution  in  the  towns  of 
Ronan  and  Pablo  at  the  following  wholesale  price: 

First  10,000  kw.  lir.  used  per  month 1^4  per  kw.  hr. 

Additional  kw.  hr.  used  per  month  1^    per  kw.  hr. 

Service  under  the  above  contract  is  being  rendered  at  the  pres- 
ent time.  The  increased  consumption  under  this  load  will  no 
doubt  have  a  decided  effect  in  decreasing  the  cost  per  kilowatt 
hour  of  production  and  distribution.  It  will  be  impossible,  how- 
ever, to  determine  the  actual  benefit  derived  from  the  additional 
load  until  the  plants  at  Ronan  and  ♦Pablo  are  fully  established 
and  the  demand  is  determined  by  the  consumption  of  1920.  Still, 
it  is  safe  to  say  that  with  the  additional  load  the  cost  of  produc- 
tion and  distribution  to  the  Mission  Range  Power  Company 
should  not  exceed  2^  cents  per  kilowatt  hour.  It  is,  therefore, 
apparent  that  the  contract  price  for  power  furnished  the  Flat- 
head Valley  Electric  Company  is  discriminatory  and  should  be 
increased  to  3  cents  per  kilowatt  hour  at  least  for  the  first  10,000 
kilowatt  hours  in  order  to  afford  the  Mission  Range  Power  Com- 
pany a  reasonable  margin  of  profit,  and  prevent  undue  prefer- 
ence to  the  wholesale  consumer  as  against  the  retail  consumer. 
The  jurisdiction  of  state  Commissions  over  wholesale  public  util- 
ity rates  was  affirmed  by  the  Supreme  Court  of  the  United  States 
on  January  19,  1920,  in  Xapa  Valley  Electric  Company  v.  Cali- 
fornia Light  &  Telephone  Company. 

[11]  (d)  The  record  shows  that  stockholders  and  employees 
of  the  utility  are  receiving  free  service  at  their  residences.    This 
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practice  rnnst  be  diBcontiuued.  It  violates  §  12,  chap.  52,  Laws 
of  1913.  Ai^iy  benefits  accruing  to  the  stockholders  should  be  de- 
rived horn  the  net  income  in  the  form  of  dividends.  If  free  servT 
ice  to  employees  is  considered  part  of  their  compensation,  their 
salaries  should  be  increased  and  the  service  furnished  should  be 
charged  to  them. 

Resume. 

Personal  investigations  made  by  the  Commission  shovir  fhat  the 
plant  is  modei*n  and  renders  eiBcient  service.  The  company  has 
been  in  existence  for  a  period  of  three  years  and  a  half,  and  dur- 
ing that  time  its  plant  has  not  been  a  paying  investment  under 
most  economical  management  With  the  increase  of  business 
secured  at  Bonan  and  Pablo,  the  company  will  undoubtedly  be 
able  to  reach  a  satisfactory  status  within  the  next  year  or  so.  In 
the  meantime,  the  consumers  should  be  willing  to  pay  just  and 
reasonable  rates  to  enable  the  company  to  meet  its  obligations, 
and  they  should  exercise  patience  and  evince  consideration  dur- 
ing the  bi*eaking  in  period. 

[12]  We  are  not  unmindful  of  the  suggestion  that  the  con- 
sumers are  entitled  to  "cheap"  rates  for  the  reason  that  they  are 
situated  "where  nature  has  generously  furnished  power  in  abun- 
dance." However,  the  value  of  the  service  to  the  public  is  not 
depreciated  by  this  fact  Despite  abundant  power,  no  one  else 
seems  willing  to  undertake  the  hazard  of  developing  it,  and  those 
who  have  made  the  risk  are  entitled,  as  a  minimum,  to  a  fair 
return  upon  their  investment  (Smythe  v.  Ames,  169  TJ.  S.  466, 
18  Sup.  Ct  Eep.  418,  42  L.  ed.  819.)  This  minimum  they  have 
not  received,  and  cannot  receive  under  existing  rates. 

We  find  that  the  applicant.  Mission  Range  Power  Company, 
is  entitled  to  an  increase  in  rates  to  enable  it  to  meet  for  the  fu- 
ture all  of  the  costs  of  operation  and  taxes,  and,  in  addition,  give 
its  owners  a  fair  return  on  the  property  devoted  to  the  public 
service.  An  appropriate  order  will  be  entered.  The  rates  pror 
mulgated  and  authorized  in  the  order  following  are  reasonable 
for  the  service  rendered,  when  consideration  is  given  to  the  size 
and  the  character  of  the  plant  and  the  limited  number  of  con- 
sumers served.    At  the  close  of  the  year  1920,  the  Cixnmission 
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will  make  a  further  investigation  with  ihe  view  of  readjusting 
the  rates  and  giving  the  consumers  the  benefit  of  a  lower  rate  in 
the  event  that  the  increased  business  justifies  a  reduction. 


NSIBRASKA  STATE  RAII^WAT  OOMMISSIOIT. 

EE  UNITED  BLECTEIC  COMPANY. 
[Application  No.  4140.] 

SeowrUy  issues  ^  Conversion  of  short-Ume  hills  into  atocfe. 

1.  It  is  good  business  policy  to  convert  short-time  bills  payable, 
drawing  8  per  cent  interest,  into  7  per  cent  stock. 

Security  issues  —  Consent  of  Commission, 

2.  Securities  of  a  company  engaged  in  both  private  and  public 
utility  business,  following  the  enactment  of  Article  18,  R.  S.  1913,  of 
Nebraska,  are  illegal  if  issued  without  the  consent  of  the  Commis* 
sion. 

Security  issues  —  Jurisdieti€m,  of  Commission  —  Future  tise, 

3.  The  Nebraska  Commission  is  not  warranted  in  authorizing  a 
large  block  of  treasury  stock  for  indefinite  future  use. 

[December  18,  1919.] 

Application  for  authority  to  issue  and  sell  preferred  stock; 
granted  in  part. 

Appearances:  Powell  &  Wilson,  for  applicant;  no  remonstra- 
tors. 

Browne,  Commissioner :  This  applicant  operates  electric  light 
plants  at  Lexington,  Overton,  Cozad,  and  Elm  Creek,  with  cen- 
tral generating  power  plant  at  Le^^ington,  Nebraska,  and  trans- 
mission lines  radiating  to  the  other  points  served.  It  desires  to 
have  approved  issuance  and  sale  of  $100,000  of  preferred  stock, 
par  value  $100  per  share,  $60,000  to  be  used  to  retire  bills  pay- 
able incurred  in  the  extension  of  the  plant,  and  $40,000  to  be 
held  in  the  treasury,  or  to  be  sold  for  the  purpose  of  securing 
funds  with  which  to  add  other  properties  to  the  system  as  occa- 
sion may  arise. 

In  1900,  applicant  company  began  business  as  the  Lexington 
Mill  &  Elevator  Company,  with  $50,000  paid-up  capital  or  com- 
mon stock,  and  with  authoril^  in  its  articles  of  incorporation  to 
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conduct  a  general  grain  and  elevator  business  and  to  lease  and 
operate  electric  light  plants. 

On  Maxell  30,  1917,  §  3  of  these  articles  was  amended  to  in- 
erease  the  authorised  capitalization  to  $100,000  of  common  stock, 
and  shortly  thereafter  $50,000  additi(Hial  stock  was  sold.  On 
Octob^  29, 1917,  §  1  of  the  articles  was  amended  to  change  the 
name  of  the  company  to  United  Electric  Company.  At  approx- 
imately the  same  time,  a  new  corporation  was  formed  to  take  over 
the  mill  and  elevator  business.  Subsequent  thereto  and  following 
the  change  of  name,  the  stock  was  apparently  called  in  and  new 
stock  issued  under  the  name  of  the  United  Electric  Company. 
In  November,  1919,  extensively  amended  articles  were  filed  by 
the  United  Electric  Company  authorizing  sale  of  preferred  stock 
in  the  amount  of  $100,000  and  enlarging  the  powers  of  the  cor- 
poration to  do  a  public  utility  business.  In  support  of  its  ap- 
plication to  sell  preferred  stock,  the  company  filed  an  inventory 
made  by  a  reputable  firm  of  engineers  of  Chicago,  showing  in 
great  detail  the  quantities  of  property  owned  by  the  corporation- 
Using  prices  as  of  August,  1919,  the  engineers  reached  the  con- 
clusion that  the  reproduction  value  of  the  property  was  $217,- 
755.16,  and  that  its  present  depreciated  value,  based  on  the  same 
tmit  prices,  was  $191,629.89. 

The  testimony  of  the  Commission's  engineer,  after  a  fairly 
careful  check  of  the  company  engineer's  valuation,  was  to  the 
effect  that  the  prices  used  in  arriving  at  reproduction  new  value 
of  the  plant  were  at  least  160  per  cent  of  normal  prices,  and  that 
if  stock  were  issued  on  such  valuation,  the  company  would  have 
securities  outstanding,  in  the  judgment  of  the  witness,  at  any 
time  when  prices  again  approached  normal,  in  excess  of  the  value 
of  the  properties.  The  Commission  has  not  checked  the  property 
in  place  to  ascertain  its  present  condition  and,  hence,  needs  cor- 
roborative evidence  as  to  values. 

The  application  indicates  that  the  full  amount  of  the  common 

stock  was  paid  for  in  cash,  but  at  the  time  the  common  stock  was 

issued,  valuable  miH  and  elevator  properties  were  included  in 

the  holdings  of  the  corporation.     These  have  disappeared  from 

the  inventories  and  there  has  been  no  shrinking  in  the  liabilities 

outstanding.  Before  this  case  can  be  finally  disposed  of>  further 
P.U.R.1920O.  - 
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information  will  be  necessary  as  to  the  history  of  the  operations 
of  the  company. 

Exhibits  filed  indicate  a  growing  business.  Total  receipts  in 
the  year  1916-1917,  September  1  to  September  1,  were  $31,140 
on  the  sale  of  current,  excluding  sale  to  the  mill  properties  which 
began  to  be  recorded  at  that  time.  Gross  receipts  in  the  fiscal 
year  1918-1919  were  $43,411,  excluding  sales  to  mill.  In  the 
fiscal  year  1918-1919,  total  receipts,  including  sales  to  the  mill, 
were  $65,200.61,  and  the  expenses,  including  interest  on  $40,000 
of  bills  payable,  were  $51,701.03.  Net  earnings  were,  therefore, 
$13,498.58. 

[1]  The  preferred  stock  under  consideration  is  7  per  cent 
cumulative  voting  stock,  prefen*ed  as  to  earnings  and  assets.  It 
is  amply  protected,  both  as  to  property  and  as  to  earnings,  and 
has  been  authorized  with  the  full  consent  of  all  owners  of  common 
stock.  It  is  a  legitimate  transaction  and  good  business  to  convert 
short-time  bills  payable,  drawing  8  per  cent,  into  7.  per  cent 
stock,  thereby  reducing  the  fixed  charges.  Section  758,  E.  S. 
1913,  justifies  such  transactions.  The  issue  of  $60,000  of  pre- 
ferred stock,  from  the  proceeds  of  which  to  convert  bills  payable, 
will,  therefore,  be  authorized. 

[2]  This  company,  however,  operated  many  years,  doing  a 
public  utility  business,  but  with  no  separation  of  assets  as  between 
mill  and  elevator  properties  and  public  utilities  properties.  In 
the  judgment  of  the  Commission,  its  securities  issues,  following 
the.  enactment  of  Article  18,  R.  S.  1913,  were  subject  to  super- 
vision of  this  Commission.  No  such  supervision  has  taken  place 
as  to  the  $50,000  of  stock  issued  and  sold  in  the  spring  of  1917. 
Without  doubt  such  stock  is  illegal  and  its  existence  not  only 
embaiTasses  its  holders,  but  subjects  the  officers  of  the  corpora- 
tion to  difficulties. 

Applicant  will,  therefore,  proceed  with  reasonable  dispatch  to 
correct  its  past  proceedings  to  conform  with  the  law  regarding  the 
issuance  of  public  utility  securities  and  to  make  full  showing 
before  the  Commission  by  application  on  or  before  the  15th  day 
of  February,  1920.  At  that  time  the  Commission  will  go  more 
fully  into  the  question  of  a  fair  value  of  the  properties  as  a  basis 
for  the  issuance  of  securities,  and  will  inquire  as  to  the  actual 
investments  made  in  the  property  before  the  segregation  of  the 
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mill  and  elevator  portions,  and  into  the  question  of  the  adjust- 
ment of  the  liabilities  as  a  result  of  such  segregation  of  a  portion 
of  the  former  assets  of  the  corporation  and  its  predecessor,  the 
Lexington  Mill  &  JElevator  Company. 

TSo  question  is  raised  at  this  time  as  to  the  integrity  of  the 
management  of  the  company,  and  no  intimation  of  willful  intent 
to  violate  the  law.  The  public  utility  portions  of  the  property 
have  de\eloped  rapidly  and  apparently  under  careful  manage- 
ment It  is  to  the  best  interests  of  the  holders  of  the  common 
stock,  and  certainly  a  necessary  and  proper  proceeding  under  the 
law,  that  the  corporation  set  its  house  in  order. 

[3]  We  come  now  to  that  portion  of  the  application  relative 
to  the  issuance  and  sale  of  $40,000  of  additional  preferred  stock, 
to  be  used  for  corporate  purposes  in  extending  and  improving 
electric  lighting  facilities  as  occasion  arises.  It  is  undoubtedly 
true  that  this  corporation  must  seek  a  market  as  the  market  of- 
fers, and  that  it  is  advantageous  to  have  treasury  stock  for  sale 
from  time  to  time  and  to  have  the  cash  available  with  which  to 
make  purchases  of  additional  properties. 

However,  it  does  not  appear  that  under  the  provisions  of  Article 
18,  R.  S.  1913,  according  to  which  this  application  is  made,  the 
Commission  is  warranted  in  authorizing  a  large  block  of  treasury 
stock  for  indefinite  future  use.  That  law  provides  that  securities 
may  be  sold  by  public  utilities  "when  necessary  for  the  acquisi- 
tion of  property,  the  construction,  completion,  extension,  or  im- 
provement of  facilities,  or  for  the  improvement  or  maintenance 
of  its  service,  or  for  the  discharge  or  lawful  refunding  of  its  obli- 
gations." Authority  from  the  Nebraska  State  Railway  Commis- 
sion must  first  be  secured,  if  evidences  of  indebtedness  are  to  ex- 
tend beyond  a  twelve-months  period,  and  the  Commission  must 
satisfy  itself  that  these  evidences  of  indebtedness  are  "reasonably 
required  for  the  said  purposes  of  the  corporation."  It  is  further 
made  the  duty  of  the  Commission  in  reaching  its  conclusion  to 
^'make  such  inquiry  or  investigation,  hold  such  hearings  and  ex- 
amine such  witnesses,  books,  papers,  documents,  or  contracts  as 
it  may  deem  of  importance  in  enabling  it  to  reach  a  determina- 
tion." 

It  is  the  practice  of  the  Commission,  when  public  utilities  ask 
authority  to  issue  securities  for  the  purpose  of  constructing  new 
F.U.R.19260. 
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properties,  to  inquire  into  the  detailB  of  the  proposed  construc- 
tion, examine  specifications  and  the  estimates  of  cost,  and  arrive 
at  a  conclusion  that  the  issues  are  reasimablj  necessary.  It  is 
equally  necessary  that  it  make  investigation  aB  to  the  value  of  the 
properties  to  be  acquired  by  purchase,  if  such  purchase  is  to  be 
made  by  the  sale  of  securities  or  other  evidences  of  indebtedness. 
It  will,  therefore,  be  necessary  to  deny  t^nporarily  that  por- 
tion of  the  application  regarding  the  issuance  of  $40,000  of  treas- 
ury stock,  additional  to  the  $60,000  approved  herein,  but  the 
Commission  will  retain  jurisdiction  of  this  application  in  order 
to  act  on  that  portion  of  the  application,  approval  of  which  is 
temporarily  withheld,  at  such  time  as  further  showing  may  be 
made  by  applicant  with  relation  thereto. 


NEBRASKA   STATE  RAIIiWAT  COMKISSION. 

RE  PLATTE  COUNTY  INDEPENDENT  TELEPHONE 
COMPANY. 

[Resolution  No.  53.] 

Rates  —  Teiephonea  — *  Beconnection  charge, 

1.  The  Federal  rules  did  not  justify  a  charge  of  $1.50  for  recon- 
section  of  subBcribers  who  have  been  cut  off  from  service  for  failure 
to  pay  bills  promptly,  and  a  charge  of  $1  for  such  service,  authorized 
by  the  Nebraska  Commission,  was  held  to  be  the  legal  charge  there- 
for. 

Uatca  —  Telephone  —  Servitx  connection  charge  —  Special  equips 
ment. 

2.  Special  equipment,  installed  at  the  request  of  a  proposed  tele- 
phone  subscriber,  should  be  paid  for  by  him  on  the  basis  of  cost,  but 
no  charge  should  be  made  for  standard  equipment  for  installations, 
either  as  to  labor  or  materials,  over  and  above  the  authorized  service 
connection  charge. 

Reparation  —  Jurisdiction  of  Commission. 

3.  The  Nebraska  Commission  has  no  jurisdiction  to  order  TCparation 
for  overcharges  for  materials  used  in  making  service  connections,  since 
such  charges  are  not  rate  charges. 

[February  9,  1920.] 

Complaint  as  to  certain  service  rules ;  sustained. 

Browne,  Commissioner:  At  the  hearing  at  Columbus,  Neb- 
raska, on  Application  No.  4101,  on  November  10th  and  11th, 
P.U.R.1920C. 
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wherein  the  queatiosa  under  discussion  were  proper  rate  levels 
for  the  Platte  Cimnty  Independent  Telephone  Company,  certain 
complaints  were  filed  relative  to  service  rules  by  the  applicant 
company,  respondents  challenging  the  equity  and  legality  of  such 
rules.  Inasmuch  as  the  discussion  of  these  rules  had  no  proper 
place  in  the  question  then  under  consideration,  the  Commission 
issued  an  alternative  order  to  show  caus^  dated  INovember  26, 
1919,  requiring  the  Platte  County  Independent  Telephone  Com- 
pany to  appear  at  its  office  on  Monday,  December  8,  1919,  for 
the  purpose  of  defending  certain  of  those  rules,  or  in  lieu  of  such 
appearances,  to  eliminate  the  rules  and  practices  complained  of. 

Applicant  elected  to  appear  in  defense.  Respondents  repre- 
senting certain  pations  and  the  city  of  Columbus,  appeared  as 
diallengers  of  the  rules.  By  stipulation  read  into  the  record,  it 
was  agi*eed  that  oral  argument  on  the  rules  be  made  and  no  ver- 
batim i-eport  thereof  be  taken. 

The  questions  raised  in  the  order  to  show  cause  are: 

(1)  The  practice  of  the  Platte  County  Independent  Telephone 
Company  in  charging  $1.50  for  reconnect  where  subscribers  have 
been  cut  off  from  service  for  failure  to  pay  bills  within  reasonable 
time  after  such  bills  are  due. 

(2)  Charges  made  against  subscribers  for  materials  for  instal- 
lation and  inside  moves  in  addition  to  the  charge  promulgated  by 
the  Federal  Government  known  as  "service  connection  charges,'^ 
which  Federal  charges  were  temporarily  extended  as  legal  charges 
by  the  Nebraska  State  Eailway  Commission,  from  and  after  July 
31,  1919. 

[1]  Being  fully  advised  in  the  premises,  the  Commission  finds 
itself  unable  to  approve  either  of  the  practices  complained  of. 
By  its  order  on  Application  No.  2,544,  dated  March  8,  1916, 
P.U.R.1916D,  63,  the  Commission  gave  applicant  authority  to 
charge  $1  for  reconnecting  a  subscriber  who  has  been  disconnect- 
ed for  nonpayment  of  bills,  or  for  gross  misconduct  in  use  of 
telephone  equipment.  This  order  was  never  superseded  by  the 
service  connection  charges  of  the  Federal  Government,  and  was, 
therefore,  in  effect  during  the  period  under  consideration  and 
more  particularly,  the  latter  part  of  October  and  the  first  part  of 
November,  during  which  times  defendant  company  disconnected 
many  subscribers,  who  bad  been  very  negligent  in  the  matter  of 
P.U.R.1920C. 
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paying  their  accounts.  The  Commission  realizes  that  in  making 
a  charge  of  $1.50,  applicant  may  have  been  led  astray  by  the 
wording  of  the  Federal  rules  and  they  could  have  interpreted 
such  rules  as  allowing  a  charge  of  $1.50,  but  careful  reading  of 
the  rules  does  not  warrant  such  cx>nclusion.  It  finds  that  the 
charge  in  each  of  these  instances  which  legally  could  have  been 
made  is  $1  for  each  reconnection..  Defendant  company  will  be 
required  to  make  an  allowance  on  subscribers'  bills  in  correction 
of  this  overcharge. 

[2]  The  service  connection  charge  promulgated  by  the  Federal 
Government,  which  charges  are  still  effective  by  temporary  per- 
mission of  the  Nebraska  State  Railway  Commission,  is  bottomed 
on  certain  expenses  alleged  to  be  incurred  by  telephone  companies 
in  making  installations,  which  charges  cannot  be  capitalized. 
These  charges  are,  speaking  briefly,  the  keeping  of  central  office 
records  of  the  transactions  and  an  advance  payment  of  the  labor 
cost  of  removing  any  such  telephone  equipment  in  the  future. 
When  a  new  telephone  is  installed  by  a  telephone  company,  prop-  ^ 
er  records  will  show  that  the  cost  of  the  material  and  the  labor 
for  such  installation  is  added  to  the  capital  account  Hence, 
when  a  charge  is  made  to  a  subscriber  either  for  labor  or  for 
materials  used  in  an  installation,  such  subscriber  has  made  a 
donation  to  capital. 

The  Commission  has,  for  yearSj  realized  that  there  is  a  limit 
beyond  which  a  telephone  company  should  not  go  in  expending 
its  capital  for  the  installation  of  one  telephone.  The  standard 
rule  is  that  an  investment  of  $75  for  one  new  subscriber  is  war- 
ranted. Any  expenditure  above  that  amount  for  one  new  sub- 
scriber can  generally  be  required  as  a  donation  from  the  proposed 
subscriber.  So  far  as  testimony  is  at  hand,  the  rule  of  defend- 
ant was  far  more  stringent. 

The  evidence  showed  that  there  were  certain  diarges  made 
where  special  equipment  was  asked,  or  special  wiring,  to  meet  the 
conveniences  of  the  subscriber.  Any  such  special  service  should 
be  paid  for  by  the  proposed  subscriber  on  the  basis  of  cost,  but  for 
standard  equipment  no  charge  should  be  made  for  installations 
either  as  to  labor  or  material  costs  over  and  above  that  charge 
which  is  still  in  effect  as  promulgated  by  the  Federal  authorities. 

[3]  These  special  charges  made  in  the  past  for  materials  were 
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not  rate  overcharges,  and  the  CommiBsiou  cannot  order  repara- 
tion. Any  aggrieved  patron  seeking  recovery  must  do  so  in  the 
courts.  The  Commission  will,  however,  require  the  company  to 
eliminate  this  rule  for  the  future  and  cease  making  such  charges 
except  under  unusual  circumstances. 


!ii£W  JCRSEY  BOARD  OF  PUBIilG   UTIIiITT  COMMISSIONERS. 

RE  PUBLIC  SERVICE  GAS  COMPANY. 

Security  i9»ues  —  VnoapUalized  plant  expenditures  —  Reserve  for 
accrued  amortization  of  capital. 

To  the  extent  that  the  balance  in  the  reserve  for  accrued  amortizap 
tion  of  capital,  where  not  Icept  in  a  separate  fund,  is  not  required  for 
use  as  working  capital,  it  should  be  used  for  meeting  fixed  capital 
expenditures,  and  should,  therefore,  be  taken  into  account  in  determin- 
ing the  amount  of  capital  stock  that  should  properly  be  issued  against 
a  utility  company's  uncapitalized  plant  expenditures. 

[January  28,  1920.] 

Application  for  approval  of  the  issuance  of  capital  stock; 
gi'anted  in  part 
Appearances :  L.  D«  H.  Gilmour,  for  the  petitioner. 

By  the  Commission :  In  this  application  the  petitioner,  Pub- 
lic Service  Gas  Company,  asks  the  Board's  approval  of  the  issu- 
ance of  additional  capital  stock  to  the  amount  of  $740,000  par 
value.  Of  the  proceeds  therefrom,  $100,851.50  is  stated  to  be 
required  to  reimburse  the  company  for  the  excess  of  its  fixed 
capital  expenditures  over  the  amount  of  the  proceeds  of  its  prior 
issues  of  capital  stock,  cash  and  securities  received  to  apply 
against  construction,  and  real  estate  mortgages  outstanding  on 
December  31,  1918,  and  the  balance  for  reimbursement  of  the 
company's  net  fixed  capital  expenditures  to  be  made  subsequently 
1o  that  date,  which  are  estimated  to  amount  to  approximately 
$700,000  at  the  close  of  1919. 

In  arriving  at  the  above  $100,851.50  uncapitalized  expendi- 
tures on  December  31,  1918,  the  company  deducts  from  the  total 
of  the  balances  in  its  fixed  capital  accounts,  excluding  items  for 
which  the  Board  has  previously  disallowed  the  issuance  of  cap- 
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ital  stock,  the  total  amount  of  capital  stock  issued  for  constructicm 
purposes,  the  amount  of  outstanding  real  estate  mortgages,  ad- 
vances from  outside  parties  in  aid  of  construction  and  the  pro- 
ceeds from  the  issuance  of  bonds  of  lessor  companies.  No  de- 
duction is  made,  however,  for  any  portion  of  the  balance  in  the 
3'eserve  for  accrued  amortization  of  capital,  which,  on  December 
31,  1918,  was  $422,632,  and  which  is  estimated  to  be  $636,000  a 
year  later. 

For  some  years,  with  the  exception  of  1917,  the  appropriation 
to  amortization  of  fixed  capital  was  made  on  the  basis  of  2  cents 
per  thousand  cubic  feet  of  gas  sold.  In  1917,  the  company  ap- 
propriated but  one-half  a  cent  on  sales  of  13,610,864,832  cubic 
feet  of  gas  sold.  The  deficiency  in  the  appropriation  with  respect 
to  the  usual  2-cent  appropriation  is,  therefore,  1-J  cents  <m  the 
sales  of  18,610,864,832  cubic  feet  of  gas  which  is  $204,162.96 
deficiency.  If  this  be  added  to  the  $636,000,  before  mentioned, 
the  total  may  be  taken  as  approximately  $840,000. 

The  amount  of  money  represented  by  the  balance  in  this  reserve 
account,  if  not  kept  in  a  separate  fund,  becomes  available  for  use 
as  working  capital  or  for  meeting  fixed  capital  expenditures,  and 
to  the  extent  that  it  is  not  required  for  the  former  purpose  it 
should  be  used  for  the  latter.  With  the  exception  of  one  year, 
the  balance  in  the  company's  reserve  for  accrued  amortization  of 
capital  did  not  vary  greatly  dui-ing  the  five  years  ending  Decem- 
ber 31, 1917,  on  which  date  it  was  less  than  $200,000.  Inasmuch 
as  in  the  following  year  tJie  company  sought  and  obtained  the 
Board's  approval  of  the  issuance  of  $750,000  capital  stock  for 
additional  working  capital,  it  is  to  be  presumed  that  the  balance 
in  the  reserve  up  to  that  time  formed  a  part  of  such  capital,  and 
if  it  had  been  included  in  calculating  the  amount  if  uneapitalized 
plant  expenditures  on  December  31,  1918,  the  company  would 
have  asked  permission  to  issue  so  much  more  stock  for  working 
capital. 

During  the  year  1918,  there  was  a  net  increase  of  $256,000  in 
the  company's  reserve  for  accrued  amortization  of  capital  and 
the  net  increase  in  1918  is  estimated  to  be  at  least  $200,000, 
making  a  total  net  increase  in  reserve  of  more  than  $450,000. 
If  to  this  there  be  added  an  amoimt  of  $200,000  under-appropria- 
ted in  1917,  we  have  a  total  net  increase  of  approximately 
P.U.R.1920C.  " 
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M50,000.  Ln  the  absence  of  proof  that  tbe  latter  sum  is  required 
for  w<»rkiiig  capital  in  addition  to  the  amount  of  stock  authorized 
by  the  Board  in  1918  to  be  issued  for  such  purpose,  namely, 
$750,000,  it  should  be  regai'ded  as  being  available  for  meeting 
fixed  capital  expenditures,  especially  in  view  of  the  fact  that  at 
the  time  of  making  the  present  application,  there  had  been  issued 
only  $500,000  of  the  $750,000  authorized  by  the  Board  in  1918 
to  be  issued  for  working  capital.  For  if  all  of  the  latter  amount 
had  actually  been  needed  for  this  purpose  in  addition  to  the  re- 
serve for  accrued  amortization  of  capital,  it  would  presumably 
all  have  been  issued.  Accordingly,  the  Board  is  of  the  opinion 
that  the  $650,000  increase  in  the  reserve  for  accrued  amortiza- 
tion of  capital  should  be  taken  into  account  in  determining  the 
amount  of  capital  stock  that  should  properly  be  issued  at  the 
present  time  against  the  company's  uncapitalized  plant  expendi- 
tures. 

The  total  amount  of  the  latter  at  ^e  close  of  1919  is  estimated 
in  the  company's  application  to  be  approximately  $800,000.  De- 
ducting from  this  the  above  $650,000  leaves  $150,000  as  the 
amount  of  uncapitalized  plant  expenditures  against  whidi  addi- 
tional capital  stock  should  properly  be  issued  at  the  present  time. 

A  certificate  of  approval  of  the  issuance  of  stock  to  this  amount 
will  accordingly  issue. 

Dated  January  28,  1920. 

Board  of  Public  Utility  Commissioners,  John  W.  Slocum, 
President,  Alfred  S.  March,  George  F.  Wright^  Andrew  Gaul, 
Jr.y  and  Harry  L.  Enight 


VEW  YORK  PVBIilG  SBSIVIGE  COMMISSIOIV^,  8ECOXD  DISTRICT. 

MARTIN  DE6NAN,  General  Chairman,  Grievance  Committee, 
Brotherhood  of  Bailroad  Trainmen,  Delaware  &  Hudson  Bailroad 

V. 

UNITED  STATES  RAILEOAD  ADMINISTRATION— DBLA- 
WARE  &  HUDSON  RAILROAD. 

[Case  No.  7134.] 

Railroads  ^  Futt  crew  law  —  Conatruetionu 

1.  The  proTision  of  S  54-«  of  tlie  ITew  York  Bailroad  Law,  for- 
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bidding  the  operation  of  '*any  train  other  than  a  freight  train,  of  five 
carg  or  more,"  without  the  speciiied  crew,  applies  to  passenger  and 
baggage  trains  of  five  cars  or  more,  and  not  to  trains  of  less  than 
five  cars. 
BaHroads  —  Employees  ^  Competency. 

2.  Men  who  have  been  employed  between  twenty  and  thirty  years 
on  a  railroad  and  whose  faithfulness  and  entire  efiiciency  stand  un- 
challenged on  the  record,  cannot  be  held  to  be  incompetent  on  the  mere 
fact  alone  that  their  names  do  not  appear  on  the  roster  of  a  railroad 
company  alleging  to  be  operating  in  violation'  of  the  "full  crew  law." 


Ba4lroads  —  **FuU  orei0  law"  —  ContinuauB  operation  uHihin  the 
state. 

Discussion  whether  the  New  York  "full  crew  law"  which  is  ap- 
plicable to  railroads  of  "more  than  50  miles  in  length  within  this 
state,"  is  applicable  to  a  railroad  which  has  not  50  miles  of  oontinuous 
operation  in  the  state,  p.  81. 

[February  3,  1920.] 

Complaint  alleging  a  violation  of  §  54-a  of  the  ^ew  York 
Railroad  Law  or  full  crew  law  in  respect  to  passenger  trains 
operated  between  Troy,  New  York,  and  Eutland,  Vermont;  dis- 
missed. 

Appearances:  Arthur  B.  Lanphier,  Albany,  New  York,  at- 
torney for  complainant;  and  Martin  Degnan,  the  complainant, 
in  person ;  Lewis  E.  Carr,  and  Newtin  R  Case,  attirneys  for  the 
respondent. 

Kellogg,  Commissioner:  The  complaint  in  diis  f>rpceeding 
alleges  a  violation  of  §  54-a  of  the  Railroad  Law,  commonly 
known  as  the  "full  crew  law." 

The  trains  in  question  are  operated  between  Troy  and  Rutland, 
Vermont,  over  the  line  of  the  respondent  and  the  Boston  &  Maine 
Railroad. 

The  trains  consist,  as  alleged  in  the  complaint,  of  one  engine, 
one  day  coach,  one  smoker,  and  one  combination  car  consisting 
of  a  mail  compartment,  a  baggage  compartment  and  an  express 
compartment.  The  trains  are  manned  by  a  crew  consisting  of 
one  engineer,  one  JGlreman,  one  conductor  and  one  flagman. 

The  trains,  therefore,  consist  of  three  cars,  one  of  which  con- 
tains a  baggage  compartment  in  addition  to  the  engine.  They 
are  manned  by  a  crew  of  four  men  in  all.    Section  54ra  of  the 

Railroad  Law  provides  as  follows;  :^. 
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**FvU  crews  for  certain  trains.  No  person,  corporation,  trus- 
tee, receiver,  or  other  court  officer,  shall  run  or  operate,  or  cause 
to  be  run  or  operated,  outside  of  the  yard  limits,  on  any  railroad 
of  more  tiian  fifty  miles  in  length  within  this  state,  a  freight  train 
of  more  than  twenty-five  cars,  unless  said  train  shall  be  manned 
with  a  crew  of  not  less  than  one  engineer,  one  fireman,  one  con- 
ductor and  three  brakemen ;  nor  any  train  other  than  a  freight 
train,  of  five  cars  or  more,  without  a  orew  of  not  less  than  one 
engineer,  one  fireman,  one  conductor  and  two  brakemen,  and  if 
the  train  is  a  baggage  train  or  a  passenger  train  having  a  baggage 
car  or  baggage  compartment  without  a  baggageman  in  addition 
to  said  crew;  nor  any  frei^t  train  of  twenty-five  cars  or  less 
without  a  crew  of  not  less  than  one  engineer,  one  fireman,  one  con- 
ductor and  two  brakemen ;  nor  any  light  engine  without  a  car  or 
cars,  without  a  crew  of  not  less  than  one  engineer,  one  fireman 
and  one  conductor  or  brakeman.  Each  separate  violation  of  the 
provisions  of  this  section  shall  be  a  misdemeanor  punishable  by 
a  fine  of  not  less  than  one  hundred  dollars  or  more  than  five  him- 
dred  dollars.  Each  train  or  light  engine  run  in  violation  of  the 
provisions  of  this  section  shall  be  deemed  to  be  a  separate  of- 
fense." 

[1]  It  is  contended  by  the  complainant  that  the  second  clause 
of  the  above  section  is  applicable  to  all  trains,  except  freight  trains 
of  five  cars  or  more,  and  therefore  it  would  be  applicable  to  all 
passenger  and  baggage  trains,  and  would  be  applicable  to  ail 
freight  trains  of  less  than  five  cars. 

A  hasty  reading  of  the  clause  without  regard  to  its  context 
might  lead  to  this  conclusion,  but  considered  with  the  other 
clauses  of  the  section  it  becomes  entirely  clear  that  it  has  no  ref- 
erence to  freight  traios  whatsoever,  but  only  to  baggage  or  pas- 
senger cars.  Its  meaning  could  be  more  clearly  expressed  if  a 
comma  followed  the  word  "train"  where  it  appears  the  first  two 
times  in  the  dause. 

The  first  clause  if  the  section  has  reference  to  freight  trains  of 
more  than  twenty-five  cars,  which  must  be  manned  by  a  crew  of 
not  less  than  an  engineer,  a  fireman,  a  conductor  and  three  brake- 
men.  The  third  clause  of  the  section  has  reference  to  freight 
trains  of  twenty-five  cars  or  less,  which  must  be  manned  by  a 
crew  of  not  less  than  one  engineer,  one  fireman,  one  conductor 
p.u.R.i»aoa 
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and  two  brakemen.  iThe  fourth  clause  provides  that  a  light  en- 
gine with  cars  must  be  manned  by  a  crew  of  not  less  than  one 
engineer,  one  fireman,  and  one  conductor  or  brakeman. 

The  second  clause,  therefore,  can  consistently  have  no  reference 
to  freight  trains  which  are  entirely  covered  by  the  first  and 
third  clauses,  and  has  reference  only  to  baggage  or  passenger 
trains  where  they  consist  of  five  cars  or  more,  which  must  be 
manned  by  one  engineer,  one  fireman,  one  conductor  and  two 
brakemen,  and  if  there  is  a  baggage  compartment,  there  must  be 
a  baggageman  in  addition. 

In  addition  to  the  suggestion  that  this  second  clause  cannot 
refer  to  freight  trains,  because  that  subject  is  fully  and  completely 
covered  in  the  other  clauses  of  the  section,  the  same  conclusion 
is  reached  when  we  consider  that  if  the  contention  of  the  com- 
plaint is  correct,  and  it  applies  to  all  passenger  trains,  then  we 
would  have  a  requirement  of  statute  where  a  train  of  one  car 
containing  a  ba^age  compartment  would  have  to  be  manned  by 
an  engineer,  a  fireman,  a  conductor,  two  brakemen  and  a  baggage- 
man, a  result  so  incongruous  that  it  could  not,  of  course,  have 
been  contemplated  by  the  l^slature. 

[2]  Upon  the  hearing  another  cause  for  alleged  protest  de- 
veloped somewhat  outside  the  express  allegations  of  the  written 
complaint.  It  is  claimed  that  the  men  on  these  trains  were  not 
competent  because  their  names  did  not  appear  upon  the  roster 
of  the  baggagemen  of  the  Delaware  &  Hudson  lines,  selected  by 
promotion  from  duly  qualified  and  properly  examined  trainmen, 
but  that  they  were  employed  by  the  Express  Company,  and  were 
therefore  not  qualified  baggagemen. 

It  api>eai'ed  that  for  many  yisars,  between  twenty  and  thirty, 
these  mea  had  been  employed  upon  the^e  trains,  and  performed 
the  duties  of  both  expressmen  and  baggagemen.  Prior  to  the 
recent  ruling  of  the  Railroad  Administration  their  names  had 
been  carried  upon  the  payroll  of  both  the  Express  and  Railroad 
Companies,  and  they  were  paid  a  proportionate  part  of  their 
salary  by  each  of  these  companies.  Recently,  however,  they 
were  placed  upon  the  payroll  of  the  Express  Company  and  paid 
by  it  alone;  the  Railroad  Company  in  turn  paying  to  the  Ex- 
press Company,  and  not  to  the  men  themselves^  a  portion  of  their 
wages. 
p.u.R-i92oa    / 
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For  this  reason  their  names  do  not  appear  upon  the  payroll  of 
the  Delaware  &  Hudson,  and  because  they  were  joint  men  their 
names  have  not  appeared  upon  the  roster  of  the  employees  of  the 
Delaware  &  Hudson,  it  being  shown  that  in  cases  of  such  joint 
emplojeeB,  their  names  sometimes  appear  upon  the  lists  of  the 
Railroad  Company,  and  sometimes  upon  the  lists  of  the  Express 
Company,  and  not  usually  upon  both. 

Men  who  have  been  employed  for  so  long  a  period  of  time,  and 
whose  faithfulness  and  entire  efBciency  stand  unchallenged  on 
the  record,  cannot  be  held  to  be  incompetent  from  the  mere  fact 
alone  that  their  names  did  not  appear  on  the  roster  of  the  railroad 
company,  a  condition  fully  explained  by  the  facts  above  stated. 

They  have  been  employed  for  so  long  a  time,  and  the  genesis 
of  their  service  is  for  that  reason  veiled  so  much  in  obscurity  that  - 
it  does  not  appear  whether  or  not  they  served  as  trainmen  prior 
to  their  present  employment.  In  any  eveat  men  who  have  actual- 
ly properly  performed  the  duties  of  the  position  for  a  quarter  of 
a  century,  certainly  are  as  competent  to  perform  such  duties  iu 
the  future,  as  new  men  promoted  from  the  ranks  of  trainmen, 
however  severe  the  examination  and  tests  to  which  the  latter  may 
be  subjected.  There  is  no  suggestion  that  the  men  have  been 
incompetent  from  advancing  age  or  other  intervening  disqualifi- 
cation. The  contention  that  the  men  are  incompetent  and  the 
operation  of  the  trains  is  therefore  unsafe,  and  should  be  correct- 
ed by  this  Commission  cannot  be  sustained. 

It  is  further  contended  by  the  respondent  that  trains  operated 
over  this  line  of  railroad  are  not  subject  to  "full  crew  law,"  be- 
cause there  is  not  fifty  miles  of  continuous  operation  thereof 
within  the  state  of  New  York.  To  this  contention  several  ans- 
wers at  once  suggest  themselves  for  consideration. 

First: — ^Although  there  is  no  continuous  operation  for  fifty 
miles  in  the  state  of  New  York,  the  aggregate  distance  within  the 
state  over  which  these  trains  are  operated  exceeds  that  distance. 

Seoond: — ^At  Castleton  the  road  connects  with  another  branch 

of  the  Delaware  &  Hudson  system,  which  in  turn  connects  with 

the  main  line,  making  a  railroad  much  more  than  fifty  miles  in 

length  within  the  state  of  New  York,  all  owned  and  operated  by 

the  same  corporation. . 

Third: — ^Inasmuch  as  the  entire  operation  from  Troy  to  Rut- 
P.U.R.1W0C.  a 
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land  is  more  than  fifty  milee,  this  statute  limitation  may  be  held 
to  be  violated  even  if  less  than  fifty  miles  were  within  the  state 
under  the  construction  placed  by  the  courts  under  a  somewhat 
similar  statute,  prohibiting  the  heating  by  stoves  of  passenger 
cars  on  other  than  mixed  trains,  the  terms  of  which  statute  pro- 
vided that  it  should  not  apply  to  railroads  less  than  fifty  miles 
in  length.  People  v.  New  York,  N.  H.  &  H.  R.  Co.  55  Hun, 
409,  affirmed  128  N.  Y.  636. 

In  view,  however,  of  the  fact  that  the  movements  in  question 
were  not  in  any  sense  within  the  provisions  of  the  "full  crew 
law"  and  there  is  no  proof  of  incompetency  of  the  operatives,  or 
insecurity  of  operation,  it  is  unnecessary  to  pass  upon  the  force 
of  the  interesting  contention  of  the  respondent  that  the  provisions 
of  the  law  are  not  applicable  in  view  of  the  limited  operation  of 
the  trains  in  question  within  the  state. 

The  complaint  should  be  dismissed. 

All  concur. 


NSW  TORK  PUBIilO  SERVICE  COMMISSION,  SKCOND  DISTRICT. 

WEST  WINFIELD 

V. 

CHARLES  G.  SENIF,  doing  business  under  the  name  of  West 
Winfield  Electric  Company. 

[Case  No.  7147.] 

ValuaMan  —  €h»hig  value  —  Cost  of  d0veloping  huoiness  —  Early 
Io8se«. 

1.  The  cost  of  developing  a  utility  business  measured  by  early 
losses  is  to  be  capitalized  only  in  a  case  in  which  the  company  has 
established  its  business  and  is  earning  a  fair  return,  for  otherwise 
the  less  the  success  of  the  company  the  greater  would  become  its  esti* 
mated  value  for  rate-making  purposes. 

VaUuMtion  —  JPrecaWoua  location  of  plant. 

2.  A  utility  plant  sliould  not  be  valued  only  at  the  "scrap  value" 
for  rate-making  purposes,  on  the  theory  that  it  is  located  on  municipal 
property  and  may  have  to  be  removed  at  the  expiration  of  an  existing 
contract. 
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tteium  —  Reasondbleneam  — >  Eieetrie  plant  —  Percentage. 

8.  Rates  are  not  unreasonable  which  will  yield  a  return  ^f  only 
6L7  per  cent  on  the  actual  capital  investment  in  an  electric  plant  less 
decreased  consumption  likely  to  result  from  increased  prices. 


Raf08  .  Electricity  —  SrnaU  tiMitiee. 

ComparatiTe  table  of  rates  per  kilowatt  hour  charged  by  certain 
imall  utilitiea,  p.  86. 

rPebruary  8,  1920.] 

Complaint  as  to  proposed  increased  prices  for  electricity; 
not  sustained. 

Appearances:  Charles  J.  Thomas,  Herkimer,  New  York,  for 
the  complainant;  Lewis,  Foley  &  Foley  (by  Mr.  Foley)  Utica, 
Z^ew  York,  for  the  respondent. 

Kellogg,  Commissioner:  On  October  28,  1919,  the  respond- 
ent, Charles  G,  Senif  ,  doing  business  under  the  name  of  the  West 
Winfield  Electric  Company,  filed  with  this  Commission  a  new 
tariff,  for  the  supply  of  electric  light  in  the  village  of  West  Win- 
field.  This  tariff,  bearing  date  of  October  27,  1919,  by  its  terms 
was  made  effective  January  1,  1920.  It  increased  tlie  previously 
existing  rates  so  that  the  straight  line  ineter  rate  was  raised  from 
17  cents  to  20  cents  per  kilowatt  hour  and  the  minimum  charge 
per  month  was  increased  from  $1.25  to  $1.50. 

The  trustees  of  the  village,  on  November  28,  1919,  filed  a  com- 
plaint against  these  rates  on  the  ground  that  the  same  were  un- 
reasonable, and  the  issue  joined  by  the  answer  of  Mr.  Senif, 
denying  the  unreasonableness  of  the  rates,  from  the  matter  for 
determination  here.  Hearings  have  been  held  at  Albany  and 
Utica  with  appearances  as  atx>ve  noted. 

West  Winfield  is  a  small  incorporated  village  having,  accord- 
ing to  the  census  of  1915,  a  population  of  788.  It  is  situated  in 
the  extreme  southwesterly  comer  of  Herkimer  county. 

In  1915,  the  respondent  constructed  the  electric  light  plant  in 
question,  and  entered  into  contracts  with  the  village  to  furnish 
electric  street  lighting,  and  also  to  pump  the  water  necessary  to 
furnish  a  water  supply  to  the  inhabitants  of  the  village.  The 
motive  power  is  obtained  by  the  operation  of  what  is  known  as 
a  "producers'  gas  set,"  and  the  water  pumping  and  electric  light 
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propositions  are  so  interwoven  that  they  mnst  be  considered  to- 
gether. 

Practically  the  entire  work  of  maintaining  the  plant  in  ques- 
tion, thereby  furnishing  both  the  electric  light  and  water  to  the 
village,  is  performed  by  the  respondent  individually. 

On  account  of  the  smallness  of  the  municipality  affected,  and 
the  consequent  practical  inability  to  employ  experts  to  make  a 
valuation  of  the  property  involved,  Mr.  0.  A.  Volz,  assistant 
chief  of  the  division  of  light,  heat  and  power  of  this  Commis- 
sion,, inspected  the  property  in  question,  and  made  a  valuation 
thereof.  This  valuation  was  subsequently  announced  to  be  satis- 
factory to  the  village,  and  is  not  materially  different  from  the 
valuation  made  by  an  expert  of  the  respondent,  Mr.  Sweet,  which 
is  also  in  evidence. 

As  a  result  of  this  investigation,  Mr.  Volz  fixed  the  value  of  the 
property  of  this  respondent,  including  the  fixed  capital,  working 
capital,  materials  and  supplies  at  $16,794.09.  This  does  not  in- 
clude and  so-called  "going  value." 

[1]  It  is  claimed  by  the  respondent  that  to  this  aggregate  in- 
vestment, which  represents  the  present  value  of  the  physical  prop- 
erty, should  be  added  the  so-called  "going  value."  This  argument 
is  based  upon  the  decision  of  the  court  of  appeals  in  the  case  of 
People  ex  rel.  Kings  County  Lighting  Ca  v.  Willcox,  210  N.  Y. 
479. 

It  is  urged  that  the  deficiency  for  each  of  the  four  years  of 
operation  of  this  plant,  in  fair  return  upon  tlie  valuation  of  $15,- 
000,  should  be  added  to  the  tangible  capital 

8uch  deficiency  should  not  always  be  added  for  rate-making 
purposes,  but  where  a  company  is  actually  established  and  is 
earning  a  fair  return,  the  deficiency  occurring  in  the  years  in 
which  the  business  was  being  built  up,  may  perhaps  properly  be 
considered  as  part  of  the  investment  Ceortainly  such  annual 
deficiency  cannot  be  considered  in  cases  such  as  the  one  now 
under  consideration,  where  a  company  never  is  able  to  yield  a 
fair  return.  If  this  were  so,  a  company  which  never  earned  a 
fair  return  would  be  constantly  increasing  in  value  for  rate- 
making  purposes,  and  the  greater  the  deficiaicy,  and  the  less  the 
success  of  the  company,  the  greater  would  become  its  estimated 
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raule  to  be  considered  in  fixing  a  rate.  This,  of  course^  was  not 
the  intention  of  the  court  in  the  decision  referred  to. 

The  increased  revenue  from  new  rates  would  amount  to  about 
$000  per  year.  The  actual  gross  revenue  in  1919  was  $5,888.37. 
The  proposed  increase  of  rates  would  yield  an  additional  $600, 
if  there  were  no  decrease  in  consumption. 

The  operating  expenses  and  taxes  for  the  year  1919,  which 
will  probably  be  at  least  as  large  for  the  current  year,  were  $4,- 
854.24.  This  would  leave  a  net  revenue  of  $1,634.13  per  an- 
num with  the  new  rates  in  force,  less  whatever  loss  may  occur 
from  decreased  consumption,  due  to  increased  rates. 

This  allows  an  item  for  salary  and  wages  of  labor  of  $2,760. 
Most  of  this  work  was  performed  by  the  respondent  himself.  This 
figure  includes  all  of  the  labor  and  services  performed  in  the 
enterprise,  which  includes,  as  has  been  stated,  not  only  the  elec- 
tric lighting  in  the  village  but  the  pumping  of  water  for  it*  This 
expenditure  certainly  cannot  reasonably  be  considered  to  be  ex- 
cessive. 

The  net  revenue  indicated  above  of  $1,634.13  per  annum,  takes 
no  account  of  annual  depreciation,  for  which  the  respondent  is 
entitled  to  be  reimbursed.  This  is  estimated  at  $580  per  year, 
which  would  reduce  the  net  revenue  from  operation  to  $1,054.13, 
or  a  return  of  6.7  per  cent  upon  the  actual  capital  invested,  less 
all  loss  of  custom  from  increased  rates. 

[2]  The  plant  of  the  respondent  is  located  upon  village  prop- 
erty, and  was  so  located  pursuant  to  contracts  for  furnishing  elec- 
tric light  and  pumping  water,  which  mil  expire  during  the  cur- 
rent year.  If  these  contracts  are  not  renewed,  so  much  of  the 
property  as  is  located  upon  such  village  land,  including  the  power 
plant,  will  have  to  be  removed,  and  will  then  be  only  actually 
worth  its  salvage  value. 

It  is  urged  because  this  event  may  happen,  the  property  should 
not  be  valued  at  its  full  value  in  place,  but  only  at  its  salvage 
value.  However  much  force  there  may  be  in  that  theory,  it  has 
not  been  taken  into  consideration  for  the  reason  that  it  would 
ultimately  work  in  favor  of  the  respondent,  and  suggest  the  pro- 
priety of  a  still  higher  rate  than  that  now  under  consideration, 
for  the  reason  that  if,  at  the  expiration  of  a  certain  time,  this 
plant  would  have  to  be  removed  from  its  present  location^  and 
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would  thereby  lose  much  of  its  value^  respondent  would  now  be 
entitled,  and  has  been  entitled  during  the  years  of  his  temporary 
occupancy,  to  collect  in  rates  a  sufficient  sum  to  make  good  the 
permanent  loss  of  value  of  his  power  plant  by  reason  of  its  con- 
templated removal,  at  the  expiration  of  his  term  of  occupancy,  in 
addition  to  a  reasonable  return  upon  the  investment. 

[8]  This  contention,  therefore,  works  against  the  village  rath- 
er than  in  its  favor.  As  it  is  apparent  from  the  figures,  herein- 
before submitted,  that  the  rates  set  forth  in  the  tari£F,  as  filed, 
will  yield  only  6.7  per  cent  on  the  actual  capital  invested,  less 
decreased  consumption  from  increased  prices,  any  further  con- 
siderations which  tend  to  fortify  the  position  of  the  respondent 
are  entirely  unnecessary. 

It  is  quite  true  that  the  rate,  sought  to  be  chained,  is  a  high 
rate,  but  it  must  be  borne  in  mind  that  this  is  a  small  community 
and  the  demand  is  small,  there  being  only  133  commercial  cus- 
tomers of  the  plant,  the  entire  consumption  of  electricity  for  the 
last  calendar  year  reported  being  16,678  kilowatt  hour  by  such 
commercial  users  in  addition  to  2,173  hours  of  consumption  by 
the  42  municipal  street  lights. 

Various  other  communities  of  the  state,  by  reason  of  similar 
disadvantageous  situation  are  required  to  pay  an  eijual  or  higher 
rate,  as  follows : 

Electricity 
Municipality.  per  kw.  hr. 

Ganaseraga   * 30 

Canisteo 20 

Dundee 20 

Hunter .20 

Long  Beech   25 

Red  Hook  20 

Rhinebeck 20 

Southampton    20 

TannersviHe  .20 

Tivoli    20 

Inasmuch  as  the  cost  of  supplies  and  materials  entering  into 
the  production  of  electricity,  under  conditiona  prevailing  at  pres- 
ent, are  unusually  high,  the  period  to  be  fixed  in  the  order,  dur- 
ing which  the  rates  of  the  schedule  now  filed  shall  be  effective, 
ought  not  to  exceed  a  period  of  one  year,  or  until  February  1, 
1921. 

An  order  should,  therefore,  be  entered  holding  that  the  rates 
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set  forth  in  the  proposed  tariff  are  not  unreasonable,  and  per- 
mitting the  collection  of  the  rates  prescribed  therein  for  the  peri- 
od specified;  and  until  the  further  order  of  the  Commission. 

All  oonour. 


HEW  TORK  PtTBIilC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

BE  EMPIEE  STATE  RAILBOAD  COEPORATION. 
[Case  No.  7039.] 

Service  —  Street  railwaifs  —  One-man  coiw. 

1.  If  street  cars,  in  a  email  mimicipality,  can  be  tacceaafuUy 
operated  by  one  man,  the  burden  should  not  be  imposed,  which  must 
ultimately  rest  on  the  fare  paying  public,  of  employing,  at  high  wages, 
two  men  to  do  the  work  which  can  properly  be  performed  by  one. 

Service  —  Street  railtvaya  —  One*man  care  —  BroeticabiUty, 

2.  While  one-man  street  railway  cars  are  not  available  where 
travel  is  heavy,  in  small  municipalities  where  the  grades  are  not  heavy, 
their  operation  would  seem  to  be  practicable,  and  to  impose  no  undue 
burden  upon  the  operative. 

Service  —  Street  railioays  —  fyne^man  care  —  Smfetp, 

3.  In  determining  whether  a  street  railway  should  be  permitted 
to  operate  one-man  cars,  the  question  as  to  the  safety  of  the  operation 
is  controlling. 

Service  —  Street  raUufays  —  One-man  care  —  Ordinance  —  Validity. 

4.  The  question  of  the  validity  of  a  local  ordinance  on  the  subject 
of  the  operation  of  one-man  street  railway  cars,  is  a  matter  to  bo 
determined  by  the  courts,  and  should  not  aifect  the  determination 
of  the  Commission  in  the  discharge  of  the  duties  imposed  upon  it  by 
statute. 


Service  —  Street  railway  —  €>ne'man  care  —  Conditions  relating  to 
operation. 

Requirements  .and  regulations  imposed  by  Commission  as  condition 
to  grant  permission  to  operate  one-man  street  railway  cars,  p.  93. 

[February  19,  1920.] 

Petition  under  subdivision  1,  §  49  of  the  Public  Service 
Commissions  Law,  and  §  181  Eailroad  Law,  for  permission  to  in- 
crease passenger  fare  in  the  city  of  Oswego  j  also  that  operation 
of  one-man  safety  cars  be  permitted ;  gi*anted. 

Appearances:  N^ottingham,  Nottingham  &  Edgcomb  (by  Wil- 
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Ham  Nottingham)  Syracuse,  New  York,  as  attorneys  for  appli- 
cant; John  R.  Pidgeon,  Oswego,  Xew  York,  its  Corporation 
Counsel,  for  the  city  of  Osw^o ;  Hon.  John  Fitzgibbons,  as  May- 
or of  the  city  of  Oswego ;  Francis  D.  Culkin,  Oswego,  New  York, 
as  attorney  for,  and  John  F.  O'Connor,  Oswego,  New  York,  as 
President  of.  Local  Division  CSl  Amalgamated  Association  of 
Street  and  Electric  Railway  Employees  of  America;  Rev.  John 
F.  McLaughlin,  Osw^o,  New  York,  in  person^  Puroell,  Cullen 
&  Purcell  (by  Henry  Purcell)  Watertown,  New  York,  as  at- 
torneys for  New  York  Central  Railroad  Company. 

Kellogg,  Commissioner:  On  October  1,  1919,  the  Empire 
State  Railroad  Corporation,  operating  a  street  snrface  railroad 
in  the  city  of  Oswego,  filed  with  this  Commission  its  petition, 
alleging  that  the  rate  of  fare  then  collected  in  that  city  of  5  cents 
was  inadequate,  and  requested  the  Commission  to  fix  7  cents  as 
the  maximum  fare  to  be  charged  there.  It  also  requested  per- 
mission to  operate  .what  is  known  as  a  "one-man  safety**  car  on 
its  local  lines  in  Oswego. 

The  company  took  the  position  that  the  deficit  in  street  car 
operation  in  the  city  cf  Oswego  could  not  be  met  alone  by  an  in- 
crease of  fare.  It  was  contended  that  the  operation  of  these  one- 
man  cars,  resulting  in  lessened  expense  of  operation  by  decreas- 
ing the  crew  from  two  men  to  one,  and  requiring  less  power  than 
the  cars  more  used,  on  account  of  their  lighter  weight,  would 
permit  a  more  frequent  service  which,  it  was  hoped  and  expected, 
would  result  in  a  larger  number  of  passengers  being  carried,  and 
thus  offset  to  some  extent  any  loss  which  might  result  from  the 
increased  fare  sought  to  be  charged. 

The  petition  in  regard  to  the  one-man  car  was  evidently  ad- 
dressed to  this  Commission  under  the  powers  confenred  upon  it 
by  subdivision  2  of  §  49  of  the  Public  Service  Commissioiis  Law, 
which  gives  this  Commission  power  to  determine  as  to  whether 
"regulation,  practices,  equipment,  appliances,"  etc,  of  street 
railroad  corporations  are  "unjust,  unreasonable,  unsafe,  improp- 
er, or  inadequate,"  and  which  gives  this  Commission  power  "to 
determine  the  just,  reasonable,  safe,  adequate,  and  proper  regu- 
lations, practices,  equipment,  appliances,  and  service  thereafter 
to  be  in  force." 
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Before  the  companj  uiade  the  additional  investmeat  necessary 
for  acquisition  of  these  cars,  it  felt  that  the  situation  should  be 
examined  by  this  Commission  and  its  permission  obtained  to  their 
operation.  This,  it  would  seem,  was  a  proper  precauticm  on  the 
part  of  the  company,  and  one  which  should  be  met  by  a  determi- 
nation and  decision  by  this  Commission  as  to  whether  the  opera- 
tion of  such  cars  in  the  city  of  Oswego  is,  if  properly  regulated, 
safe,  proper,  and  adequate. 

A  hearing  was  had  upon  this  petition  in  the  city  of  Oswego 
on  October  4,  1919.  At  that  hearing  it  appeared  that  the  city 
authorities  had  waived  the  franchise  restriction  limiting  the  fare 
to  5  cents,  and  had  given  consent  to  the  fixing  of  a  maximum  far^ 
of  7  cents,  under  certain  specified  oonditiixis. 

As  to  the  propriety  of  operation  of  one-man  cars^  however,  the 
city  then  refused  to  take  sides.  The  corporation  oounsel  urged 
that  the  proceedings  be  sejparated  and  that  action  be  taken  in  re- 
gard to  the  fare  increase  independent  c^  the  application  to  oper- 
ate a  one-man  car.    He  stated  his  position  as  follows : 

^^Now,  we  feel  that  these  are  two  s^arate^  different  applica- 
tions. The  common  council  of  the  city  of  Osw^o  during  all  the 
n^otiations  that  brought  about  this  amendment  to  the  franchise 
that  provides  for  a  7-cent  fare  were  -  particular  to  inform  the 
Street  Railway  Company  that  they  had  nothing  to  do  with  the 
matter  of  the  one-man  car,  that  they  refused  to  approve  it  or  dis- 
approve it,  and  it  was  not  C(»i8idered  by  them  in  this  matter  of 
the  amendment  to  the  franchise. '^ 

This  proposed  severance  of  the  two  divisions  of  the  proceed- 
ing was  acceded  to  after  discussion  by  the  sitting  Oommissioner. 

Evidence  was  taken  as  to  the  financial  operation  of  the  com- 
pany. It  appeared  that  during  the  year  ending  August  31, 1919, 
its  operating  revenue  in  the  city  of  Oswego  was  $80,644.22 ;  its 
operating  expenses  during  this  same  period  were  $94,259.06; 
thus  showing  a  deficiency  in  operating  expenses  alone  of  $18,- 
614.84;  so  that  a  deficit  of  about  17  per  cent  in  operating  expen- 
ses over  revenue  is  shown  without  any  reserve  for  depreciation, 
without  any  consideration  of  taxes  paid,  which  amounted  that 
year  to  $3,637.69,  and  without  consideration  of  any  return  what- 
soever on  the  investment. 

It  further  appeared  that  the  company  had  never  received  any 
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net  revenue  from  this  Osw^o  operation  since  it  had  acquired 
ownersliip  of  the  road  in  1917,  and  the  experience  of  its  five 
predecessors  in  title,  since  the  construction  of  the  street  railroad 
in  1885,  punctuated  by  mortgage  foreclosures  and  receiverships, 
indicates  that  at  no  time  v^as  the  operation  of  this  enterprise 
financially  profitable. 

The  great  increase  in  the  cost  of  labor  and  material,  under 
present  conditions,  has  brought  about  a  situation  where  the  com- 
pany failed  in  this  marked  degree  to  meet  even  its  operating  ex- 
penses. The  operating  expenses  stated  were  under  normal  condi- 
tions of  outlay  without,  however,  proper  expenditure  for  keeping 
its  tracks  and  roadbed  in  proper  condition.  Since  August  31, 
1919,  large  additional  expenditures  have  been  incurred  in  exten- 
sive street  repaving  and  in  relaying  a  substantial  length  of  track 
ordered  by  this  Commission. 

The  increase  of  fare  to  7  cents  will  not,  of  oourse,  as  experience 
has  shown  elsewhere,  result  in  a  full  proportionate  increase  of 
revenue.  In  the  city  of  Oswego,  where  much  of  the  street  car 
travel  is  optional  and  not  necessary,  the  increase  in  fare  will  un- 
doubtedly result  in  a  diminution  of  revenue  paying  passengers. 
If  the  increase  in  fare  results,  as  is  estimated  in  the  evidence,  in 
an  increase  of  20  per  cent  in  revenue,  the  company  will  indeed 
be  fortunate.  And  an  increase  even  to  that  extent  cannot  be 
hoped  for  without  an  increase  in  the  frequency  of  tlie  service,  so 
that  prospective  passengers  may  be  assured  that  imdue  waiting 
for  cars  to  carry  them  to  their  destination  will  be  avoided.  Other- 
wise in  a  city  of  this  size,  with  a  population  of  about  twenty-five 
thousand,  rather  compactly  built,  people  under  ordinary  condi- 
tions would,  in  many  instances,  prefer  to  walk. 

Upon  this  financial  showing  this  Commission,  shortly  follow- 
ing the  hearing  referred  to,  under  date  of  October  7,  1919,  made 
an  order  permitting  the  collection  in  the  city  of  Oswego  of  a 
maximum  fare  of  7  cents,  in  accordance  with  the  consent  given 
to  that  effect  by  the  municipal  authorities. 

[1]  The  question  of  granting  permission  to  operate  the  one- 
man  car  was  held  open  for  further  consideration.  Various  other 
hearings  were  had,  in  Oswego,  Albany,  and  Syracuse,  and  much 
evidence  was  taken  on  the  subject.  The  granting  of  the  permis- 
sion applied  for  was  opposed  by  the  local  division  of  the  Amal- 
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gunated  Order  of  Street  and  Electric  Railways  of  America.  It 
was  contended  that  the  operation  of  these  cars  would  be  unsafe^ 
and  would  impose  an  undue  burden  upon  the  operatives. 

From  the  financial  statement  above  referred  to,  it  is  obvious 
that  even-  with  an  increase  in  fare,  taking  into  consideration  the 
ooQseqoent  decrease  in  travel,  and  the  necessity  for  increased  fre- 
quency of  service,  further  relief  is  necessary.  Operating  expen- 
ses must  be  kept  at  a  minimum,  consistent  with  proper  and  safe 
service,  or  local  street  car  operations  in  Oswego,  and  many  other 
of  omr  municipalities,  must  cease  unless  and  until  a  lower  level 
of  prices  for  labor  and  materials  prevails. 

If,  by  the  operation  of  a  one-man  car,  service  can  be  increased 
80  as  to  enhance  the  receipts,  and  at  the  same  time  the  cost  of 
operation  lessened,  a  highly  desirable  result  will  be  arrived  at, 
not  only  from  the  standpoint  of  view  of  the  company  but,  what 
is  much  more  important,  from  the  point  of  view  of  the  public, 
upon  whom  the  burden  of  paying  a  rate  sufficient  to  at  least  oper- 
ate the  plant  and  maintain  it  in  proper  condition,  must  eventually 
rest. 

It  is  quite  certain  that  if  cars,  in  a  municipality  of  this  size, 
can  be  successfully  operated  by  one  man,  the  burden  should  not 
be  imposed,  which  must  ultimately  rest  on  the  fare  paying  pub- 
Kc,  of  employing,  at  present  high  wages,  two  men  to  do  the  work 
which  can  properly  be  performed  by  one. 

If  this  added  economy  in  operation  is  feasible,  it  may  result 
in  avoiding  the  necessity  of  further  increases  of  fare.  It  may 
perhaps  even  warrant  a  reduction. 

These  cars  have  come  into  frequent  use  of  late  years,  in  order 
to  help  solve  this  problem  of  increased  and  increasing  cost  of 
operation,  in  many  municipalities.  There  are  over  twenty-three 
hundred  in  use  and  ordered  for  use  in  over  two  hundred  munici- 
palities in  this  country.  They  have  lately  been  put  in  operation 
in  Brooklyn.  One-man  cars  are  operated  in  certain  municipal- 
ities in  this  district. 

[2]  Of  course  these  cars  are  not  available  where  travel  is 
heavy,  but  in  municipalities  of  this  size,  where  the  grades  are  not 
Ij^vy,  and  in  traffic  of  the  nature  encountered  here,  it  would 
xvDL  that  their  operation  is  practicable,  and  that  no  undue  bur- 
den is  imposed  upon  the  operative.     His  duties  are  much  less 
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oneroud  and  exacting  than  those  of  a  driver  of  a  large  motor  bua^ 
who,  in  addition  to  the  various  duties  which  must  be  performed 
by  the  operator  of  a  one-man  car,  has  to  guide  his  vehicle  through 
traffic. 

[3]  The  question,  however,  as  to  the  safety  oi  the  operation 
must  be  controlling.  If  these  cars  cannot  be  operated  with  equal 
or  greater  safety  to  the  public,  under  conditions  existing  in  Os- 
wego, as  a  car  manned  by  two  men,  permission  for  their  operaticm 
should,  of  course,  be  withheld. 

In  order  to  solve  this  mooted  questicm,  careful  and  thorough 
examination  of  these  cars  have  been  made  by  the  chief  of  the 
division  of  electric  railways  of  this  Commission,  and  it  is  appar- 
ent that,  under  proper  regulation,  ihqr  can  be  operated  with 
safety  in  the  city  of  Oswego. 

The  car  known  to  the  art  as  "one-man  safety"  cars  or  "Birney 
safety"  cars  are  operated  by  one  man  stationed  at  the  front  end, 
at  which  point  passengers  board  and  alight  from  the  car,  the  mo- 
torman  collecting  the  fares,  issuing  transfers,  etc.  The  cars  may 
be  operated  from  either  end.  They  are  equipped  with  a  number 
of  devices  tending  to  secure  safety.  The  motorman  controls  and 
operates  the  folding  steps  and  doors.  The  car  cannot  be  started 
while  the  doors  are  open.  The  equipment  is  su<di  that  the  motor- 
man  is  obliged  to  keep  his  hand  on  the  controller  handle,  or  his 
foot  on  the  pedal  to  keep  the  car  in  motion.  Otherwise  the  cur- 
rent is  shut  off,  the  air  brakes  are  applied,  the  tracks  sanded  and 
the  doors  unlocked.  Thus  if  the  motorman  becomes  disabled  or 
loses  his  power  to  operate  the  ear,  it  automatically  comes  to  a 
standstill. 

It  appears  from  the  record  on  the  offer  of  the  objectors  that 
various  accidents  have  occurred  in  operation  of  the  street  cars, 
in  Osw^o.  They  all  occurred  in  "two-men"  operation.  There 
is  nothing  to  indicate  they  would  have  occurred,  or  will  hereafter 
occur,  with  greater  frequency  if  the  operation  be  by  one  man  in- 
stead of  two.  It  may  be  that  in  certain  conditi(His,  the  automatic 
devices  are  more  dependable  than  the  sometimes  uncertain  "hu- 
man element" 

Evidence  has  been  given  which  indicates  that  in  cities  where 
these  oars  are  in  operation,  there  are  fewer  ac<;idents  in  view  of 
these  automatic  safety  devices,  than  on  cars  used  in  the  same 
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municipalities  operated  by  two  men  without  auch  devices.  Inter- 
views, with  operatives  of  these  cars  by  a  representative  of  the 
Commission,  indicate  that  the  duties  are  not  unduly  fatiguing 
or  exacting,  and  that  the  men  are  well  satisfied  with  their  posi- 
tions. 

Cars  of  this  type  have  been  carefully  inspected  for  the  purpose 
of  ascertaining  what  changes  or  improvements  in  construction 
should  be  made  in  order  to  add  to  their  safety,  and  the  use  of 
such  cars  should  be  permitted  only  after  compliance  witii  the 
following  conditions : 

(1)  In  the  braking  system  box  jaws  must  be  placed  at  all 
points  where  members  are  connected  with  clevis  and  bolts,  so 
that  any  bolt  may  break  or  drop  out  of  place  without  interfering 
with  the  proper  operaticm  of  the  brakes. 

(2)  Clevis  connections  on  the  bottom  of  the  air  brake  cylinder 
lever  which  are  subject  to  stress  and  wear,  and  which  might  pos- 
sibly break,  should  be  replaced  with  a  solid  connection  with  box 
jaws. 

(3)  The  cable  connections  to  the  live  cylinder  leverage  for 
hand  braking  should  also  be  equipped  with  box  jaws,  the  same  as 
the  air  brake  connections. 

(4)  All  air  pipes  now  exposed  to  the  weather,  in  which  con- 
densation might  occur,  should  be  so  arranged  or  protected  as  to 
prevent  them  from  freezing. 

(5)  A  movable  guard  should  be  placed  across  the  rear  exit 
door  to  prevent  it  from  being  opened  by  passengers  being  thrown 
against  it 

(6)  Each  end  of  the  car  should  be  equipped  with  a  grab  rod 
extending  across  the  full  width  of  the  car. 

(7)  The  car  should  be  equipped  for  winter  use  with  track 
scrapers  and  flangers. 

(8)  The  controller  should  be  arranged  so  that  the  current  will 
be  broken  under  the  floor  of  the  car  instead  of  in  the  controller 
above  it,  as  at  present. 

(9)  A  light  should  be  located  in  a  position  to  reflect  on  the 
step  when  the  car  door  is  open. 

(10)  Passengers  must  not  be  permitted  to  stand  in  the  forwai'd 
vestibule  of  the  car. 

In  view. of: the  fact  that  there  are  several  grade  crossings  of 
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steam  railroads  both  on  main  lines  and  indnatrial  sidings  in  the 
city  of  Oswego,  the  safety  of  operation  which  is  now  secured  by  a 
flagging  of  electric  cars  over  these  crossings  by  the  conductor, 
must  be  adequately  compensated  for  by  other  methods. 

In  regard  to  such  crossings,  compliance  with  the  following 
conditions  should  be  required,  which  will  secure  even  greater 
safety  of  operation  of  such  cars  over  these  crossings  than  is  now 
enjoyed  by  the  method  of  operation  of  cars  on  which  conductors 
are  employed: 

(1)  All  cars  on  the  electric  tracks  to  be  flagged  over  the  three 
grade  crossings  of  main  line  tracks  by  regular  flagman  employed- 
for  that  purposa 

(2)  That  a  signal  system  be  installed  by  means  of  which  the 
flagman  at  First  street  can  signal  the  flagman  at  Bridge  street 
of  the  departure  of  trains  from  First  street  for  Bridge  street;  this 
signal  to  be  arranged  so  that  it  can  be  operated  by  the  flagman  at 
First  street  without  his  being  obliged  to  go  to  the  flag  shanty  for 
that  purpose;  also  to  be  equipped  with  a  tell-tale  assuring  the 
flagman  at  First  street  that  the  signal  is  received  at  Bridge  street. 

(3)  That  at  the  crossings  of  industrial  sidings  on  Mitchell 
street  road  and  First  street,  all  electric  cars  come  to  a  full  stop 
not  less  than  30  feet  from  the  nearest  rail  of  the  steam  track,  the 
operator  of  the  car  to  go  ahead  onto  the  center  of  the  steam  track 
and  after  looking  in  both  directions,  return  to  his  car  and  after 
again  observing  the  conditions  on  the  steam  track  in  each  direc- 
tion and  assui*ing  himself  that  no  train  is  approaching,  shall  pro- 
ceed over  the  crossing. 

On  First  street  there  are  three  crossings  of  industrial  sidings. 
These  may  be  considered  as  one,  the  rule  to  apply  at  the  first 
crossing  in  each  dii-ection,  but  all  electric  cars  shall  be  brought 
to  a  full  stop  before  proceeding  over  any  of  them. 

(4)  At  the  crossing  on  West  Bridge  street,  on  account  of  the 
descending  gi'ade,  all  eastbound  cars  shall  be  brought  to  a  "dead 
stop"  not  less  than  150  feet  from  the  nearest  rail  of  the  steam 
track,  after  which  they  shall  proceed  in  compliance  with  the 
above-mentioned  rule. 

(5)  That  the  Empire  State  Baiboad  Corporation  make  an 
arrangement  with  the  steam  railroad  companies  by  which  all 
movements  on  the  industrial  sidings  over  the  crossings  above  men- 
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tioDed  shall  be  made  under  flag  preceding 'the  train,  cars,  or 
engine. 

(6)  That  all  crossings  of  steam  trades  shall  be  equipped  with 
metal  trolley  guards. 

One  other  ccmsideration  remains  to  be  disposed  of,  and  that  is 
in  regard  to  the  snow  fighting  ability  of  these  cars.  They  have 
not  been  thoroughly  tested  in  severe  weather  in  this  climate,  and 
their  lightness  of  weight  indicates  that  they  will  not  be  able,  of 
themselves,  to  make  a  very  successful  struggle  against  the  snow 
storms  frequently  encountered  in  the  climate  of  Oswego.  If 
these  cars  are  to  be  operated  there,  the  company,  in  order  to  give 
adequate  service  at  such  times,  must  be  equipped  with  ade- 
quate and  sufficient  snow  fighting  facilities  to  keep  the  tracks 
clear  for  these  cars,  and  not  depend  on  their  own  ability  to  assist 
to  any  material  degree  in  keeping  the  tracks  clear  for  themselves. 
If  such  cars  are  placed  in  operation  during  the  present  winter, 
the  company  should  keep  in  reserve  at  least  four  of  its  present 
double  truck  cars,  to  be  used  in  emergency,  in  case  their  snow 
fighting  equipment  is  not  adequate  to  keep  the  tracks  open  for 
the  one-man  cars. 

The  motorman  of  these  cars,  if  operated,  should  never  be  per- 
mitted to  reverse  or  back  them.  He  cannot  from  his  position  in 
the  front  of  the  car  see  what  is  immediately  behind  it  and  below 
the  rear  windows.  Serious  injury  might  be  caused  to  those  cross- 
ing the  tracks  directly  in  the  rear  of  a  car,  and  out  of  the  range 
of  vision  of  the  motorman  stationed  at  the  other  end.  The  cars 
should  never  be  operated  except  from  the  controller  in  the  end 
of  the  car  facing  the  direction  towards  which  it  is  moving. 

By  compliance  with  the  foregoing  conditions,  the  operation  of 
these  cars  can  be  conducted  with  safety  at  least  equal  to  that  en- 
joyed under  present  "two-men"  operation ;  and  unless  these  con- 
ditions are  faithfully  complied  with,  their  operation  should  not 
be  permitted.  No  element  of  added  danger  from  such  operation 
should  for  one  moment  be  tolerated.  Abandonment  of  all  local 
lines  would  be  preferable. 

It  appears  that  since  the  hearings  on  this  case  closed,  and  not- 
withstanding the  position  taken  by  the  corporation  counsel  of 
that  city,  above  quoted,  an  ordinance  has  been  passed  by  the  com- 
mon council  requiring  the  operation  of  electric  cars  by  two  men 
P.U.R.1920C. 
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in  tke  city  of  Oswego.  Tliis  action  was  taken  relying  for  its 
validity  to  some  extent  on  the  decision  of  the  United  States  Su- 
preme Court  in  the  case  of  Sullivan  ▼•  Shreveport^  decided  De- 
cember 16,  1919,  reported  in  40  Sup.  Ct.  Rep.  102. 

The  writer  is  informed  that  the  mayor  has  vetoed  this  ordi- 
nance and  its  passage  over  his  veto  is  not  probable. 

[4]  In  any  event,  in  view  of  the  delegation  by  the  legislature 
of  powers  to  this  Commission  to  pass  upon  the  safety  of  operation 
of  street  railroads  by  subdivision  2  of  §  49  of  the  Public  Service 
Commissions  Law,  above  cited,  and  in  view  of  the  difference  in 
local  conditions  between  Oswego  and  Shreveport^  as  to  heavy 
grades  and  other  matters,  upon  which  the  decision  referred  to 
was  founded,  the  question  of  the  validity  of  a  local  ordinance  on 
the  subject  is  a  matter  to  be  determined  by  the  courts  if  tested 
by  the  railroad  company,  and  insisted  upon  by  the  city.  It  should 
not  in  any  event  affect  the  determination  of  this  Commission  in 
the  discharge  of  its  duties  imposed  by  statute. 

Inasmuch  as  the  operation  of  one-man  cars  in  the  city  of  Os- 
wego is  reasonable  and  safe  under  the  conditions  hereinbefore 
detailed,  an  order  should  be  made  permitting  their  operation  in 
that  municipality  but  only  upon  compliance  with  such  conditions. 

Chairman  Hill  and  Commissioners  Irvine  and  Barhite  concur; 
Commissioner  Fennell  not  present. 


NEW  TORK  PUBIilO  SEXIVICE  COMMISSION,  SECOND  DISTRICT. 

EE  HADLEY  LIGHT  &  POWER  COMPANT,  INCOE- 
PORATED. 

[Case  No.  6043.] 

Ifono|»oly  and  oom/peUtion  —  Franchise. 

1.  A  public  service  company,  not  having  a  franchise  to  operate 
in  a  particular  town,  cannot  invoke,  aa  against  a  company  desiring 
to  serve  such  town,  the  rule  that  it  is  against  public  policy  to  permit 
«  competing  company  to  enter  a  field  already  occupied  by  an  existing 
oorporatioa  able  and  willing  to  provide  adequate  service,  since  it  can- 
not be  said  to  be  already  in  the  field. 

Corporations  —  Directors  —  BeaignatUfnm. 

2.  Kesignations  of  directors  of  a  corporation  entered  in  the  minutes, 
P.U.R.1920C. 


Digitized  by  VjOOQIC 


BE  HAI>L£Y  LIGHT  4  P.  00.  97 

and  «ooom{MMiied  by  a  traiuler  of  tlieir  stock,  renders  the  reolgnationa 
▼alid,  althou^^  not  in  writing. 
'fitereorporote  relations  —  Municipal  and  publie  aervice  owrporation 
—  designation  of  directors. 

3.  Members  of  a  town  board  may  lawfully  grant  a  franchise  to 
a  public  service  corporation  of  whidi  they  were  stockluHders  and 
directors  at  the  time  of  incorporation,  where  they  hare  each  resigned 
ts  directors,  and  transferred  their  stock  to  the  new  directors  prior  to 
the  grantdng  of  the  franchise. 

[February  24,  1920.] 

Petition  under  §  68  of  the  Public  Seirice  CommiasionB  Law, 
for  permission  to  conntruct  an  electric  plant  in  the  town  of  Had- 
ioy,  and  for  approval  of  the  exercise  of  a  franchise  therefor  re- 
ceived from  the  town;  and  as  to  transfer  of  an  electric  plant; 
granted. 

Appearances :  B.  K.  Walbridge,  Saratoga  Springs^  New  York, 
as  attorney  for  applicant;  Beecher  S.  Clother,  Glena  Falls,  New 
iork,  as  attorney  for  Riddell  Electric  Li^t  Company  of  Lu- 
zerne, creditors,  and  also  for  certain  taxpayers. 

Itvine,  Commissioner :  This  application  by  the  Hadley  Light 

*  Power  Company,  Incorporated,  while  in  form  for  permission 

to  construct  an  electric  light  plant  in  the  town  of  Hadley,  the 

approval  of  the  exercise  of  a  franchise  and  the  transfer  of  an 

electric  light  plant  from  Joseph  Gatti  to  the  company,  embraces 

ill  fact  merely  the  approval  of  the  exercise  of  the  franchise  and 

tke  transfer  of  a  plant  already  constructed,  although  undoubtedly 

future  additions  are  contemplated. 

The  hamlet  of  Hadley  is  in  the  town  of  Hadley  in  Saratoga 

county.     The  hamlet  of  Luzerne  is  in  the  town  of  Luzerne  in 

^Va^ren  county.    The  two  hamlets  are  separated  by  the  Hudson 

River  in  its  upper  reaches  and  at  a  point  where  it  is  less  than 

one  hundred  feet  in  width.    The  case  developed  a  neighborhood 

wrangle.    Those  chiefly  concerned  might  well  have  adjusted  their 

differences  to  their  common  advantage  and  probably  to  that  of 

the  public.    They  were  advised  so  to  do  and  ample  cooling  time 

has  been  allowed  bat  without  result. 

In  1912,  the  town  of  Hadley  undertook  to  create  a  lighting 

(iistrict  embracing  the  hamlet  of  Hadley  and  constructed  and  un- 

iertook  to  operate  a  municipal  lighting  plant  therein.    A  gener- 
F.U.R.1«20C.  7 
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ator  was  installed  in  a  mill  in  the  hamlet,  poles  and  wires  were 
erected,  with  other  equipment,  and  street  lights  installed.  Some 
commercial  lighting  was  undertaken.  In  1914  the  Riddell  Elec- 
tric Light  &  Power  Corporation  constructed  a  lighting  plant  in 
the  village  of  Luzerne.  Subsequently  some  attempt  was  made 
to  extend  the  operations  of  the  Hadley  plant  by  adding  one  or 
more  lighting  districts.  Taxpayers'  actions  were  instituted  re- 
sulting in  a  determination  that  the  Hadley  construction  and  oper- 
ation was  illegal  and  further  operation  was  restrained.  The  plant 
already  constructed  was  sold  by  a  receiver  under  direction  of  the 
court  and  purchased  by  Joseph  Qatti  who  had,  in  the  meantime, 
acquired  the  mill  property  containing  the  generating  system.  The 
present  applicant  was  thai  incorporated  with  a  view  to  conduct- 
ing a  lighting  business  in  the  hamlet  of  Hadley  and  a  new  light- 
ing district  was  created,  we  presume  regularly  because  nothing 
appears  to  the  contrary  and  no  attack  is  made  on  that  question. 
The  new  corporation  made  a  contract  for  the  purchase  of  the 
plant  from  Gatti.  This  contract  is  conditional  upon  approval  by 
the  Public  Service  Commission  of  this  application.  What  pur- 
ports to  be  a  franchise  to  occupy  the  streets  and  public  places  of 
the  lighting  district  was  granted  to  the  corporation  by  the  town 
board  of  Hadley  and  a  contract  entered  into  for  the  furnishing 
of  fifty  street  lights  at  $15  per  annum  per  light. 

[1]  The  opposition  to  the  granting  of  the  petition  is  by  the 
Riddell  Corporation  and  by  M.  B.  Eiddell  as  a  taxpaj'er  of  the 
town  of  Hadley.  The  Riddell  corporation  asserts  its  right  to 
oppose  on  the  gi-ound  that  it  is  against  the  policy  of  the  Com- 
mission and  against  public  policy  to  permit  a  competing  com- 
pany to  enter  a  field  already  occupied  by  an  existing  corporation 
able  and  willing  to  provide  adequate  service.  A  fatal  answer  to 
this  is  that  the  Riddell  corporation  is  not  already  in  the  field. 
Its  franchise  is  in  the  town  of  Luzerne.  It  has  no  franchise  in 
the  town  of  Hadley.  It  has  endeavored  to  obtain  a  franchise  in 
that  town  and  the  town  board  has  refused  to  grant  the  franchise. 
It  may  well  be  that  it  would  be  beneficial  to  the  town  of  Hadley 
and  the  town  of  Luzerne  if  the  town  of  Hadley  should  grant  the 
franchise  to  the  Riddell  corporation  and  so  avoid  the  perils  of 
separate  corporations  so  near  together  and  each  with  an  extremely 
limited  market  for  its  current    This  fact  the  Commission  cannot 
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contrd.  The  town  of  Hadley  cannot  be  compelled  to  grant  the 
franchise.  In  their  wisdom  or  unwisdom  its  constituted  author- 
ities refuse  so  to  do.  The  Riddell  corporation,  therefore,  is  with- 
out rights  and  has  no  standing  in  the  case. 

Mr.  Biddell,  who  owns  practically  all  the  stock  of  the  Riddell 
Electric  Light  &  Power  Corporation  is,  however,  a  resident  of  the 
hamlet  and  town  of  Hadley  and  a  taxpayer  therein  and  his  objec- 
tions present  serious  questions.  He  contends,  first,  that  the  fran- 
chise to  the  petiti(mer  is  void  and,  secondly,  that  the  demand  in 
Hadley  is  so  slight  that  the  enteiprise  cannot  be  conducted  with 
success  and  that  the  public  will  be  thereby  burdened. 

[2,  3]  The  Hadley  company  is  still  in  a  way  an  inchoate  cor- 
poration, that  is  to  say,  it  is  a  paper  organization  with  only  five 
shares  of  stock  issued  for  the  purpose  of  organization.  K o  issue 
has  been  authorized  by  the  Commission.  Its  incorporators  were 
five  in  number,  each  holding  one  share  of  stock,  and  all  were  mem- 
bers of  the  town  board  at  the  time  of  the  incorporation.  It  is 
asserted  that,  as  members  of  the  town  board,  th^  had  no  power 
to  grant  a  franchise  to  a  corporation  of  which  they  were  stock- 
holders and  directors.  This  principle  cannot  be  questioned.  We 
find,  however,  that  on  July  14,  1919,  a  meeting  was  held  of  the 
board  of  directors  of  the  Hadley  company  at  which  the  five  direc- 
tors, one  by  one,  resigned.  As  each  one  resigned,  his  successor 
was  elected  until  three  new  directors  had  been  elected.  The  va- 
cancies created  by  the  resignation  of  the  remaining  two  directors 
were  not  filled.  Prior  to  or  concurrently  with  the  resignations, 
each  director  assigned  his  share  of  stock  to  the  new  directors.  The 
new  board  then  proceeded  to  direct  that  application  be  made  to 
the  town  board  for  a  franchise.  The  town  board,  consisting  of 
the  former  directors  and  one  other,  the  same  day  granted  the  fran- 
chise in  question.  It  does  not  appear  who  was  present  at  this 
meeting. 

It  is  asserted  in  the  first  place  that  there  was  no  lawful  resigna- 
tion by  the  original  directors  of  the  Eiddell  corporation  because 
such  resignations  were  not  in  writing.  Our  attention  is  not  called 
to  any  provisions  of  law  requiring  such  resignations  to  be  in 
writing.  The  resignations  were  entered  in  the  minutes^  and  this^ 
with  the  transfer  of  the  stock,  undoubtedly  removed  them  frcm 
office  in  the  corporation. 
P.U.R.1920C. 
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There  i»  parol  evidenoe  that  the  fraaehise,  while  granted  the 
same  day  as  the  change  in  directors,,  was  granted  at  a  later  hour. 
There  can  scarcely  be  doubt  of  this  because  it  is  quite  evid^it 
that  the  transfers  of  stock  and  resignation  of  directors  were  acts 
performed  for  the  very  purpose  of  evading  the  principle  of  law 
now  invoked.  This  principle  has  been  applied  in  this  state  to  the 
extent  of  denying  to  a  corporation  payment  of  a  bill  of  $7.44  for 
electric  lamps  sold  by  the  corporation  to  a  county  because  one  of 
the  supervisors  was  an  officer  of  the  corporation,  although  he 
hrid  only  a  qualifying  share^  took  no  part  in  the  transaction,  and 
appar^itly  knew  nothing  of  it.  Even  in  that  case,  howev^,  the 
court  remarked :  "Of  course  if  a  large  sum  of  money  were  in- 
volved, so  that  a  rejection  of  the  bill  would  work  great  hardship 
and  injury  upon  the  relator,  we  might  adhere  to  the  principle  and 
make  an  exception  of  this  case  in  order  to  work  out  equity." 
People  ex  rel.  Schenectady  Tllumiuating  Co.  v.  Board  of  Super- 
visors of  the  County  of  Schenectady,  166  App.  Uiv.  768.  Here 
the  letter  of  the  rule  does  not  apply.  At  the  time  the  franchise 
was  granted,  no  member  of  the  town  board  was  a  stockholder  or 
director  in  the  corporation. 

.  That  the  transactions  of  the  board  of  directors  of  the  corpora- 
tion and  the  town  board  were  a  preconceived  scheme  is  unques- 
tionable from  the  circumstances,  and  the  evasion  accomplished  of 
the  application  of  the  strict  letter  of  the  law  should  not  be  per- 
mitted to  shield  the  transaction  if  there  can  be  any  question  of 
personal  advantage  to  be  derived  therefrom  by  any  of  its  partici- 
pants or  any  tangible  suspicion  as  to  its  good  faith.  So  far  as  the 
record  before  us  discloses  neither  of  these  elements  appears.  The 
predecessors  of  the  present  members  of  the  town  board  and  some, 
at  least,  of  these  members  themselves  had  some  years  before,  by 
their  own  error,  involved  the  town  in  a  lighting  plant  which  the 
town  had  no  right  to  construct  or  operate,  and  which,  if  not  at 
that  time  standing  idle,  was  being  operated  gratuitously  and 
equally  without  authority  by  its  purchaser  at  judicial  sale.  The 
inference  is  exceedingly  strong  that  the  object  of  these  men  was  to 
salvage  this  plant  and  to  put  matters  in  shape  so  that  it  might 
lawfully  be  operated  for  the  benefit  of  the  hamlet  A  dislike  or 
distrust  of  Mr.  Biddell  may  have  moved  them  in  their  negotia- 
tions and  acts  but  they  were  under  no  legal  or  moral  responsibil- 
P.U.R.1920C. 
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ity  to  let  him  construct  a  new  plant  in  the  hamlet,  and'liir;  Gatti 
wa»  under  no  obligation  to  s^  him  the  existing  plant       '  • '  ' ' 

The  oircDmstances  invite  a  scrutiny  of  Mr.  Gkttti's  connWsHon. 
with  the  matter.  Mr.  Oatti  had  pnrchased  the  mill  property  and 
had  invested  therein  a  very  large  sum,  said  in  one  place  to  amount' 
to  $4009000.  He  testifies  that  he  has  under  contemplation  large 
expansions  of  the  mill,  that  he  expects  to  bring  a  considerable 
number  of  workers  to  Hadley  to  operate  the  mill  and  that  these 
workers  wiU  need  houses  and  lights.  He  also  testifies  that  he  was 
advised  by  an  expert  who  was  on  the  stand  and  who  corroborates 
him  that  it  was  essential  for  him  to  retain  complete  control  over 
the  lighting  system  wiliiin  the  mill.  For  this  reason  he  desires 
to  retain  ownership  of  the  generating  system,  at  least,  and  is 
willing  to  undertake  the  lighting  of  the  hamlet  for  the  benefit  of 
its  inhabitants,  largely  his  own  workmen.  He  proposes  to  trans- 
fer the  lighting  system,  either  complete  or  merely  the  distribut- 
ing system,  to  the  petitioner  and  to  acc^t  in  payment  the  peti- 
tioner's stock  to  an  amount  to  be  fixed  by  the  CommissMm  on  a 
subsequent  application.  He  was  warned  on  the  hearing  that  the 
market  was  so  small  that  he  could  not  hope  the  venture  would  be 
financially  successful  at  rates  whidi  the  community  would  be 
willing  to  pay.  The  matter  is  so  small  in  comparison  with  his 
mill  interests  that  he  professes  hims^  willing  personally  to  stand 
the  loss  if  any  should  occur.  In  all  this  we  trace  no  indications 
of  dishonesty  on  the  part  of  the  town  board,  or  of  lack  of  good 
faith  toward  the  community.  As  the  letter  of  the  law  has  not 
been  infringed,  the  Commission  does  not  feel  that  it  should  dis- 
r^ard  the  franchise  in  the  absence  of  evidence  of  unconscionable 
conduct  on  the  part  of  the  participants  in  the  transaction.  It  is 
possible  that  all  the  facts  are  not  before  the  Commission  but  a 
complete  investigation,  if  one  is  desired,  should  be  a  judicial 
investigation  in  ihe  form  of  a  direct  attack  on  the  franchise. 

The  second  objection  does  not  raise  so  dose  a  question.  ]3i6 
hamlet  of  Hadley  contains  40  or  48  residences  and  about  S50 
inhabitants.  Domestic  consumptioii  was  not  really  tested  under 
the  short  period  of  municipal  operation*  It  is  impossible  to  con- 
jecture with  any  exactness  the  probable  number  of  domestic  con* 
sumers.  The  cmly  exact  factor  is  the  contract  for  50  street  lights. 
The  propriety  of  this  contract,  if  it  is  open  to  review  at  all,  is 
p.UJt.iS2ac. 
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Iikewi90*i^}que8tioii  for  the  courts.  If  the  application  were  to 
conftti:^^ir  a  new  electric  plant  in  such  a  community  with  a  view 
to  obtaining  a  return  on  the  investment,  the  writer  would  vote 
,/^ifo"  for  reasons  similar  to  those  expressed  in  the  Matter  of  the 
•.Petition  of  the  Village  of  Schenevus,  decided  August  12,  1919, 
P.U.R.1919E,  786.  Nevertheless  in  1912,  on  the  evidence  then 
before  it,  the  Commission,  evidently  in  ignorance  of  lihe  defects 
later  held  fatal  by  the  supreme  court,  approved  the  construction 
of  the  plant.  The  plant  was  constructed,  it  is  still  in  existence 
and  ready  for  operation,  and  Mr.  Gatti  is  willing  to  dispose  of  it 
for  what  he  paid,  which  is  much  less  than  the  original  cost,  and 
apparently  just  sufficient  to  refund  to  ike  taxpayers  such  taxes 
as  had  been  unlawfully  imposed  upon  them.  It  is  better  to  per- 
mit continued  operation  of  llie  plant  by  one  thoroughly  familiar 
with  financial  possibilities,  and  who  would  be,  on  his  testimony 
in  this  case,  estopped  from  demanding  unduly  high  rates,  than  to 
deny  the  application  with  the  probable  consequent  junking  of  the 
plant  and  the  withholding  of  service  from  the  community,  unless 
the  oommimity  and  Mr.  Oatti  should  change  their  minds  and 
their  apparent  dispositions  and  make  suitable  arrangements  for 
the  conduct  of  the  business  by  the  iKiddell  corporation.  A  better 
state  of  feeling  may  yet  lead  to  a  consolidation  of  the  two  planta, 
and  it  is  just  as  likely  to  occur  with  the  Hadley  plant  operating 
as  with  it  standing  idle  or  partly  junked.  The  petition  should, 
therefore,  be  granted. 

Chairman  Hill  and  Commissioner  Fennell  concur.  Commis- 
sioner Fennell  in  a  memorandum;  Commissioner  Barhite  dis- 
sents; Commissioner  Kellogg  takes  no  part 

Feimell,  Commissioner,  concurring:  The  petitioner  was  in- 
corporated by  five  members  of  the  town  board  of  tite  town  of  Had- 
ley. Its  purposes  were,  as  stated  in  its  certificate  of  incorpora- 
tion, ^^manufacturing  and  selling  electricity  for  the  producing  of 
lif^ht,  heat,  or  power,  in  lighting  streets,  avenues,  public  parks, 
and  places,  and  public  and  private  buildings  of  cities,  villages, 
and  towns  within  this  state  as  follows,  to  wit,  town  of  Hadley, 
Saratoga  county.^' 

To  carry  out  the  above  purposes,  it  would  be  necessary  to  have 
a  franchise  in  the  town  of  Hadley,  Saratoga  county.    Thus  it 
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appears  that  the  entity  incorporated  for  the  above  purposes  by 
the  members  of  the  town  board  became  ineffective  to  operate  even 
as  it  was  created.  Apparently  a  dose  l^al  question  is  presented 
as  to  whether  or  not  the  defect  in  the  original  incorporation  lives 
on  or  is  cured  by  the  separation  of  the  incorporators  from  the  cor- 
poration. It  would  have  been  much  simpler  if  the  present  own- 
ers of  the  petitioner  had  incorporated  their  own  company  and  kept 
such  questions  out  of  the  case.  However,  as  the  question  is  a 
l^al  one  and  outside  the  jurisdiction  of  this  Commission,  I  am 
willing  to  agree  that  the  petition  be  granted  leaving  the  contest- 
ing parties  to  exercise  such  legal  rights  as  they  deem  l>est. 


FENNSTIiVAXIA  PUBIilC  SXaiVICE  COMMISSION. 

EE  BELL  TELEPHONE  COMPANY. 
[Application  Docket  No.  2668-1919.}^ 

Kates  —  Orders  fixing  —  Bepose. 

1.  A  provision  of  the  Pennsylvmnia  Public  Service  Company  Law, 
which  contemplates  a  period  of  three  years  repose  following  rate  orders, 
Bhould  not  lightly  be  set  aside. 

Bates  —  Telephones  —  Federal  schedules. 

2.  The  increased  telephone  rates  established  by  the  Postmaster 
General  were  not  predicated  upon  a  consideration  of  factors  which 
public  utility  bodies  are  required  to  weigh  in  fixing  rates,  or  in  de- 
termining allowable  gross  revenue. 

Beturn  —  Operating  expenses  —  Future  estimates. 

3.  The  Commission  would  not  be  warranted  in  basing  a  conclusion 
as  to  future  operating  costs  upon  the  conjecture  that  higher  costs  of 
operation  and  service  than  those  which  have  already  been  reached,  will 
be  the  experience  of  the  company. 

[.November  25,  1919.] 

Application  for  approval  of  the  right  to  file  a  schedule  of 
rates  to  be  effective  upon  the  return  of  the  petitioner's  system 
to  it  by  the  United  States  Government ;  it  being  an  amendment 
and  modification  of  an  order  of  the  Oommission  dated  April  4, 
1917;  denied. 

By  the  Commission:    [1^  2]  The  Bell  Telephone  Company 

of  Pennsylvania  has  petitioned  this  Commission  to  approve  a 
P.U.R.1W0C. 
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continuance  of  the  rates  established  under  war  time  conditions 
by  the  Postmaster  General.  These  rates  were  approximately 
20  per  cent  higher  than  those  which  this  Commission,  after  ex- 
tensive hearings  and  investigation,  established  upon  order  in 
1917.  The  order  referred  to  was  based  upon  an  investigation 
of  the  properties  and  practices,  income  and  revenues  of  the  en- 
tire system  now  owned  and  operated  by  the  present  applicant. 
The  provision  of  the  Public  Service  Company  Law  contemplates 
a  period  rf  three  years'  repose  following  such  orders  for  utility 
companies  and  the  public  affected  by  them.  This  is  a  wise  pro- 
vision of  the  Public  Service  Company  Law  and  ought  not  light- 
ly be  set  aside.  It  is  true  that  under  the  same  provision  this 
Commission  is  authorized  on  application  of  a  utility  or  com- 
plaint of  a  consumer  or  patron  to  make  changes  in  its  former 
orders,  but  under  all  Ite  circumstances  jfreseiited  in  the  pending 
application,  and  in  view  of  the  fact  that  the  three-year  period 
referred  to  will  soon  expire  (April  1920),  the  Commission  can- 
not assent  to  the  pending  request.  The  evidence  with  respect 
to  the  financial  condition,  prospective  reve^xues  and  anticipated 
expeivditures  submitted  by  the  applicant  is,  in  the  light  of  the 
prevailing  circumstances,  not  sufficient  to  convince  this  Com- 
mission of  the  necessity  for  the  increase  prayed  for,  nor  of  the 
justness  or  reasonableness  of  the  proposal  to  advance  the  appli- 
cant's rates  above  those  which  were  in  effect  pi*i<^  to  the  period 
of  Federal  control.  So  far  as  the  Commission  is  advised  by  the 
testimony,  the  increased  rates  established  by  the  Postmaster 
General  which  are  sought  to  be  continued  were  not  predicated 
upon  a  consideration  of  factors  which  public  utility  bodiea  are 
required  to  weigh  in  fixing  rates  or  in  determining  allowable 
gross  revenue. 

Undoubtedly  the  Bell  Telephone  Company  of  Pennsylvania 
in  common  with  all  other  public  utilities  and  business  enter- 
prises throughout  the  country  has  been  and  still  is  confronted 
with  increased  cost  of  operation,  maintenance,  and  for  exten- 
sions. Due  consideration  to  such  patent  facts  should  and  has 
been  given  by  the  Commission  in  the  matter  now  before  it  As 
the  Commission  has  repeatedly  expressed,  the  public  interest 
demands  that  the  utilities  by  which  the  pittbiio  ai'e  Served  shall 
be  safeguarded  by  being  permitted  to  secure  revenues  sufficient 
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to  meet  reaaonable  oosts  of  aeryiee^  provide  for  proper  reserves, 
and  to  secure  for  them  fair  retanL  Oommunities  caiinot  pro- 
gress;  nor  obtain  efficient  servioo,  if  these  public  utility  med- 
iums, so  reqijiisite  in  d^ily  business  and  social  life,  are  denied 
the  right  to  just  and  reasonable. support. 

[8]  It  does  not  a|H^ear,  however,  from  the  facts  before  the 
Commission  in  this  ease  that  there  would  be  any  substantial 
denial  of  just  and  reasonable  reveiiiiea  to  the  applicant  company, 
by  adhering  to  ottr  former  order  for  the  period  of  time  it  has 
yet  to  run,  in  refusing  the  present  application  and  directing  the 
applicant  to  return  to  and  again  place  in  effect  its  schedule  of 
rates  which  were  operative  under  our  order  prior  to  the  date 
upon  which  the  federally  imposed  rates  went  into  effect  in  Penn- 
sylvania* The  figures  submitted  by  the  company,  as  the  result 
of  operation  during  war  time  conditions  are  as  yet  inconclusive 
in  determining  the  justness  or  reasonableness  of  an  increase  of 
approximately  20  per  cent  The  company's  testimony  projects 
the  estimate  of  operative  increases  on  an  ascending  scale  into  a 
future  period  of  several  years.  The  Commission  would  not  be 
warranted  in  basing  a  conclusion  upon  the  conjecture  that  high- 
er costs  of  operation  and  service  than  those  which  have  already 
been  reached  will  be  the  experience  of  this  company.  To  so 
decide  would  in  a  sense  foreclose  the  rights  of  the  rate  paying 
public.  If  the  future  shall  reveal  the  necessity  for  rate  read- 
justment and  the  hypothesis  upon  which  this  application  is  so 
largely  predicated  is  demonstrated  to  have  become  an  actuality, 
prompt  relief  can  be  readily  secured  and  will  be  promptly 
granted. 

Costs  of  service  and  production,  leading  to  ever  increasing 
burdens  upon  the  consuming  public,  have  been  expanded,  as 
aptly  described  ^^in  an  alarmingly  vicious  circle."  There  must 
come  a  point  of  stabilization  at  which  industrial  and  economic 
conditions  can  be  held  firm  against  either  dangerous  inflation 
or  ruinous  contractions.  Great  public  utility  corporations  com- 
ing in  contact  with  the  intimate  life  and  interest  of  the  people 
at  countless  pointy  deriving  their  right  to  exist  from  grants  Of 
public  franchise  and  depending  upon  the  general  public  for  their 
prosperous  corporate  «dstenee,  can  do  more  under  existing  cir- 
cTunatances  by  efficient  and  economic  management  to  contribute 
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to  stabiliziBg  conditions  than  can  be  accomplished  by  any  other 
single  agency  it  would  be  possible  to  emphasize  in  an  enumera- 
tion.  In  the  absence  of  convincing  facts  whieh  would  justify 
the  Commission  in  granting  the  applicaticm  for  a  continuance 
of  the  federally  imposed  rates  beyond  December  1,  1919,  the 
date  fixed  by  Congress,  it  is  refused,  and  the  Bell  Tdephone 
Company  of  Pennsylvania  is  directed  as  and  of  that  date  to 
restore  its  rates  whidi  were  in  effect  in  Pennsylvania  inomedi- 
ately  prior  to  the  period  of  Federal  control.  An  order  will  issue 
accordingly. 


PEKHSTIiVANIA  PUBLIO  SERVICE  OOMMI8SIOH. 

C,  F.  QUINN 

V. 

HABRISBURG  RAILWAYS  COMPANY. 
[Complaint  Docket  No.  2400.] 

Evidence  —  Burden  of  proof. 

1.  The  burden  of  proof  as  to  inadequate  senrioe,  is  upon  the  con- 
sumer, and  as  to  the  neceasity  for  increased  rates,  upon  the  company. 

Betum  —  Reasotu^leness  »  Street  raUwaffs, 

2.  The  public  interest  demands  a  solvent  utility  rendering  adequate 
serrice  at  a  reasonable  rate  rather  than  a  utility  struggling  against 
bankruptcy  and  furnishing  only  mediocre  aerrioe  because  its  rates  are 
too  low. 


Beiurn  —  Operating  expenses  »  Increased  cost  of  street  raittvatf 
equipment. 

Discussion  of  increase  in  prices  of  material  and  equipment  for 
street  railways,  p.  109. 

[February  8,  1920.) 

Complaint  as  to  the  inadequacy  of  the  service  of  a  street  rail- 
way and  as  to  increase  in  fare  from  5  to  6  cents ;  dismissed. 

By  the  Commission:  This  complaint  allies  that  the  Har- 
risburg  Kailways  Company,  owning  and  operating  the  entire 
street  railway  system  in  the  city  of  Harrisburg,  with  suburban 
lines  extending  from  said  city  to  Lucknow,  Rockville,  Penbrook, 
Progress,    Linglestown,    Paxtang,    Rutherford,    Hummelstown, 

P.U.R.1920C. 
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SteeltoDy  Highspire,  Middletown,  and  Oberlin,  does  not  furnish 
service  which  adequately  and  sufficiently  acconmiodates  the  pub- 
lic; and  that  the  increase  in  rate  from  5  cents  to  6  cents,  effective 
October  1,  1918,  is  unjust,  unreasonable,  and  unnecessary  '4n 
order  to  pay  a  reasonable  dividend  on  its  legitimate  liabilities." 
The  complainant  requested  the  Commission  to  suspend  the  in- 
creased rate  and  make  a  valuation  of  the  property  of  the  re- 
spondent ^^before  determining  the  right  to  the  proposed  increase 
of  fara^ 

The  answer  of  the  respondent  company  denies  the  allegation 
of  inadequate  service  and  avers  that  the  increased  fare  is  a  just 
and  reasonable  charge  and  necessary  to  meet  increased  costs  of 
operation  and  to  maintain  its  lines  of  railway  and  its  equipment 
in  a  proper  state  of  efficiency  to  serve  the  public. 

The  school  district  of  the  township  of  Swatara,  Dauphin  coun- 
ty, filed  a  petition  to  intervene,  praying  the  Commission  to  fix 
and  determine  a  just  and  reasonable  rate  to  be  changed  by  the 
respondent  company  for  the  transportation  of  school  children 
entitled,  under  the  School  Code  of  1911,  to  transportation  at 
public  expense.  'No  testimony  was  offered  by  the  intervenor  in 
support  of  its  petition,  which  was  filed  after  the  effective  date  of 
the  tariff  of  the  respondent  company  increasing  its  rate;  and, 
therefore,  the  complaint  cannot  be  sustained. 

[1]  The  complaint  raises  two  questions:  (a)  Inadequate 
service;  (b)  unjust  and  luireasonable  increase  in  rate  of  fare. 
The  burden  of  proof,  under  the  law,  as  to  service  is  upon  the  com- 
plainant and  as  to  increased  rate  upon  the  respondent  company. 

(A)  Service. 

The  testimony  offered  by  the  complainant  in  support  of  the 
allegation  of  inadequate  service  is  limited  to  service  between 
Steelton  and  Harrisburg  during  the  morning  and  evening  hours. 
The  complainant's  witnesses  were  employees  of  the  Bethlehem 
Steel  Company,  and  testified  in  substance  that  the  respondent 
company  failed  to  furnish  sufficient  cars  to  adequately  accommo- 
date the  employees  of  the  steel  plant  when  they  cease  work  in 
the  evening;  and  that  the  cars  of  the  respondent  company  are 
overcrowded  during  rush  hours.  The  testimony  on  behalf  of 
the  company  was,  in  effect,  that  a  large  number  of  special  cars 
P.U.R.1920C. 
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are  furnished  to  take  care  of  this  unusual  traffic,  and  that  the 
crowded  conditioai  of  some  of  the  cars  was  due  to  the  fact  that 
employees  of  industrial  establishments  are  rdeased  at  different 
hours,  of  which  the  comptaij  has  no  notice,  and  for  which  it 
cannot  make  preparation;  and  that  it  has  been  the  practice  of 
the  employees  of  these  industries  to  crowd  on  the  first  car,  while 
other  cars  following  at  intervals  of  ten  to  fifteen  minutes  are 
never  crowded. 

From  a  careful  examination  and  consideration  of  all  the  tee- 
timony  offered  in  this  case  relating  to  the-s^vice  of  the  respond- 
ent company,  we  are  of  the  opinion  that  no  order  should  be 
made  at  this  time. 

In  August,  1917,  the  Commission  <m  its  own  motion  insti- 
tuted a  complaint  against  the  respondent  company  with  respect 
to  its  service  and  equipment.  The  bureau  of  ^igineering^  of  the 
Oommission  made  an  exhaustive  study  and  filed  report  recom- 
mending certain  improvements.  The  suggested  improvem^its 
were  transmitted  to  the  officials  of  the  Harrisburg  Railways 
Company  with  direction  to  make  and  submit  plans  and  estimates 
of  cost  in  relation  thereto.  These  improvements,  if  made,  will 
result  in  better  service  being  furnished  by  the  company  to  the 
public.  Some  of  them  are  of  such  a  nature  that  their  cost  should 
not  be  made  a  capital  charge,  and  they  vidll,  therefore,  tax  the 
income  of  the  property,  while  others  may  require  new  capital, 
which  it  may  be  difficult  to  obtain  imder  present  circumstances. 
The  short  line  to  Steelton  should  enable  the  company  to  better 
the  conditions  existing  there,  which  probably  cannot  be  adequate- 
ly cared  for  in  any  other  way.  The  changes  forced  upon  the 
comtmny  by  the.  great  improvements  of  the  Capitol  Park  will 
require  a  large  expenditure  and  should  result  in  an  improved 
service  to  a  considerable  district,  but  the  incurring  of  any  very 
great  expense  under  the  present  conditions  would  not  be  justi- 
fied. The  building  of  the  Herr  street  extension  and  the  numer- 
ous improvements  contemplated  by  the  Commission,  will  require 
money,  and  we  &el  sure,  will  greatly  improve  service  in  all  parts 
of  the  system,  and  at  the  earliest  j^acticable  date  we  shall  insist 
upon  them.    We  deem  it  advisable  at  present  to  make  no  order, 

the  company  being  familiar  with  the  wishes  of  the  Commission. 
P.U.R.1920C.' 
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(B)  Increased  R^te. 

The  burden  of  proof  to  sustain  the  reasonableness  of  the  in- 
crease in  rate  of  fare  from  5  to  6  cents  is  upon  the  respondent 
railway  company.  No  physical  valuation  of  the  property  of  the 
company  was  made.  The  respondent  did,  however,  file  an  in- 
ventory and  description  of  its  property.  But  this  statement  is 
not  a  valuation  upon  which  the  Commission  could  base  a  find- 
ing and  determination  as  to  what  is  the  fair  value  of  the  prop- 
erty of  the  respondent  company.  It  shows  an  estimate  of  value 
which  totals  $5,900,000  in  round  figu'lres  and,  in  many  instances, 
is  based  upon  data  which  we  cannot  accept  The  fact  remains, 
however,  that  the  system  embraces  some  seventy  miles  of  track, 
about  half  of  which  is  laid  in  paved  streets;  power  plant  and 
equipment  showing  a  book  value  of  over  $540,000;  car  bams 
and  equipment  in  a  fair  state  of  repair ;  129  cars,  some  of  which, 
however,  are  considerably  run  down ;  and  the  ordinary  auxiliary 
equipment  and  supplies  necessary  to  the  conduct  of  such  a  busi- 
ness. 

The  complainant  suggests  a  fair  value  of  the  property  of  over 
$4,000,000,  making  many  deductions  from  the  respondent's  fig- 
ures th^t  have  no  sustaining  data  on  which  to  base  them. 

In  carefully  examining  the  testimony,  we  find  that  for  nine 
months  of  1918,  the  net  operating  revenue  of  the  company  was 
$321,000,  no  allowance  being  made  for  any  taxes.  In  1917, 
taxes  paid  amounted  to  $83,800,  and  there  seems  to  be  little 
reason  to  believe  that  they  will  be  reduced  for  some  time,  while 
the  testimony  seems  to  indicate  that  at  present  they  are  over 
$100,000  yearly. 

Since  the  income  and  operating  expenses  for  nine  months  of 
1918  were  submitted,  additional  increases  in  expenses  have  been 
encountered  and  it  seems  unlikely  that  there  will  be  any  reduc- 
tion in  costs  for  some  tune,  certainly  nooe  has  y^t  made  itself 
felt 

Comparing  the  prices  of  material  and  equipment  used  by  the 
Harrisburg  Sailways  Company  between  the  years  1914  and  1918, 
we  find  that  there  has  been  an  increase  in  prices  of  90  per  cent 
The  cost  of  rails  has  increased  125  per  cent;  of  wooden  ties,  40 
percent;  ear  whed»per  pound,  100  per  cent;  oar  axles  per  pounds 
P.U.R.iwoa 
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157  per  cent;  copper  wire,  115  per  cent;  river  coal,  100  per 
cent;  the  average  wage  rates  of  car  platform  men  increased  84 
per  cent  in  1918  over  1914;  the  average  monthly  wages  paid  bv 
the  respondent  increased  15  per  cent  in  1918  over  1917.  The 
total  increase  in  operating  expenses  during  the  first  nine  months 
of  1918  was  55  per  cent  over  1914  and  18  per  cent  over  1917. 
The  total  increase  in  operating  expenses  between  1914  and  1918 
was  $325,000.  The  taxes  have  increased  from  $81,716  in  1914 
to  $98,488  in  1917  and  $130,000  (estimated)  in  1918. 

There  can  be  no  doubt. but  that  the  respondent  would  have 
been  wholly  unable  to  meet  its  fixed  charges,  if  the  5-cent  fare 
had  been  continued.  The  testimony  leads  us  to  believe  that  an- 
nual operating  expenses  under  present  conditions  are  almost 
$100,000  more  than  in  1918  and  taxes  probably  $25,000  more. 
The  company  is  paying  no  dividends  on  its  stock  and  has.  paid 
none  since  1917,  and  we  are  of  the  opinion  that  a  rate  of  fare 
which  will  permit  it  to  earn  only  about  one-half  of  its  bond  in- 
terest is  unreasonable  at  this  tima 

[2]  Under  circumstances,  such  as  existed  at  the  time  the 
fares  were  increased  and  which  are  to-day  as  threatening  to  the 
street  railways  of  the  country,  we  are  of  the  opinion  that  the 
respondent  was  justified  in  making  the  increase.  Its  ability  to 
make  the  improvements  contemplated  would  be  greatly  impaired, 
if  not  destroyed,  at  a  5-cent  fare,  and  the  public  interest  demands 
a  solvent  utility  rendering  adequate  service  at  a  reasonable  rate 
rather  than  a  utility  struggling  against  bankruptcy  and  furnish- 
ing only  mediocre  service  because  its  rates  are  too  low. 

In  view  of  the  facts  which  we  have  outlined  above,  we  direct 
that  the  complaint  in  this  proceeding  be  dismissed. 


WISCONSIN  RAHiROAB  COAIMISSION. 

BE  MmrON  &  MILTON  JUNCTION  TELBPHONB 
COMPANY. 

tU-1767.] 

Valuation  —  BefiroduoUon  cost  —  Definition, 

1.  Reproductioii  cost  as  tiaed  in  tho  Wiafioasiii  Ooiiimi«sloA't  i^ 
P.UJL19206. 
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praisal  for  rate  making  is  not  the  ooat  to  reproduce  the  plant  under 
present  oonditidns,  but  the  cost  of  reproducing  the  plant  at  average 
prices  prevailing  for  some  time  prior  to  the  appraisal  date. 
Betum  »  Basis  —  Abnormal  cost  of  reproduetiim. 

2.  Present  rates  should  not  be  based  upon  the  cost  of  reproducing 
property  under  prevailing  abnormal  prices,  it  being  sufficient  to  refer 
to  the  payment  of  fixed  charges  upon  them  when  such  capital  expen- 
ditures have  been  incurred. 

JDepreeiation  —  Purpose  of  reserve, 

3.  The  purpose>  of  the  depreciation  reserve  is  not  to  enable  the 
company  fully  to  replace  all  wornout  plant  equipment,  but  only  to 
recoup  the  owners  for  all  instalments  of  money  invested  therein. 

Depreciation  —  Failure  to  set  up  reserve  ^  Dividends. 

4.  A  public  utility  is  not  justified  in  placing  the  cost  of  past  de- 
preciation on  its  subscribers  in  the  future,  where  the  amount  which 
should  have  been  reserved  for  depreciation  haa  been  expended  in 
dividends. 


Valuation  —  Unit  values  of  telephone  plant. 

Discussion  of  average  investment  in  telephone  property  per  sub- 
scribers, per  pole,  and  per  conductor  mile,  p.  112. 

[January  30,  1920.] 

Appucation  for  authority  to  increase  telephone  rates ;  grant- 
ed. 

By  the  Commission :  The  Milton  and  Milton  Junction  Tele- 
phone Company  filed  application  November  11,  1919,  for  author- 
ity to  increase  its  rates  for  telephone  service.  The  company  is 
operating  one  exchange  with  two  central  offices  in  Milton  and 
Milton  Junction.  [After  setting  out  the  existing  and  the  pro- 
posed rates  the  Commission  continued.] 

Ueferred  telephone  rental  payments  to  continue-  as  now  in 
force. 

A  hearing  was  held  December  5,  1919,  at  M^adison,  Wisconsin, 
Dr.  A.  S.  Maxon,  secretary  of  the  company,  and  J.  A.  Pratt 
appeared  for  the  applicant.  There  were  no  appearances  in  op- 
position. 

It  appears  from  the  record  that  the  company  is  operating  full 
metallic  lines  using  the  biased  ringer  telephone.  Km*al  sub- 
scribers average  about  eight  to  a  line,  but  in  no  instance  are  there 
more  than  ten  allowed  on  one  line.  It  was  contended  that  the 
biased  ringer  service  is  more  expensive  than  the  ordinary  bridg- 
ing service  but  subsoribers  prefer  the  former  class  of  service. 

P.U.R.1»20C. 
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The  company  contends  that  with  the  proper  expert  help  necessary 
to  adjust  the  instruments  not  much  trouble  will  arise  from  this 
class  of  equipment 

An  appraisal  of  the  property  and  plant  of  the  Milton  and  Mil- 
ton Junction  Telephone  Company  for  stock  and  bond  purposes 
was  made  by  the  Commission's  engineers  as  of  October  1, 
1915.  A  summary  of  this  appraisal  is  shown  in  the  table  on 
page  113. 

[1]  From  the  record  and  from  petitioner's  Exhibit  I  it  is 
noted  that  additions  and  adjustments  to  the  property  and  plant 
account  have  increased  the  reproduction  cost  from  $32,992  noted 
above  to  $36,057.58  as  of  December  31,  1918.  Applicant  con- 
tends that  the  valuation  which  it  claims  for  the  purpose  of  rate 
making  is  altogether  inadequate.    It  states: 

^^It  must  be  taken  into  consideration  that  this  company  has 
got  to  r^lacOy  sometime  during  the  life  of  the  plant,  the  entire 
equipment  •  •  •  and  the  figure  at  which  it  is  claimed  that  this 
can  be  replaced    ...    is  inadequate.    .    •    ." 

From  the  foregoing  statement  we  believe  that  the  company 
has  an  erroneous  idea  of  Ae  meaning  of  "reproduction  cost"  as 
used  in  the  Commission's  appraisal.  By  this  expression  is  meant 
the  approximate  amount  it  would  cost  to  reproduce  or  build  the 
plant  at  average  prices  prevailing  for  some  time  prior  to  the  ap- 
praisal date,  which  often  approximates  the  original  investment. 
Such  reproduction  cost  is,  in  fact,  often  used  in  lieu  of  the  in- 
vestment cost  in  the  case  of  those  plants  having  inadequate  or 
incomplete  records  from  which  the  data  relative  to  the  original 
cost  is  missing.  It  is  not  an  attempt  to  show  what  it  would  cost 
to  reproduce  the  plant  under  present  conditions. 

A  property  value  as  of  Dec^nber  31,  1918,  of  $36,057.58 
gives  an  average  investment  per  subscriber  of  about  $43.30.  With 
a  reported  value  of  $36,380.64  as  shown  by  the  balance  sheet  on 
September  30,  1919,  an  average  investm^at  of  $43.72  per  sub- 
scriber, of  $11.10  per  pole,  and  $84,50  per  conductor  mile,  was 
obtained.  The  weighted  average  cost  of  reproduction  of  eleven 
combined  local  and  rural,  magneto,  full  metallic  exchanges  ap- 
praised by  the  Commission  was  $46.37  per  telephone,  $6.40  per 
pole,  and  $43.14  per  conductor  mila 

P.U.R.1920C. 
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[2]  Applicant  states  that  but  very  little  has  been  done  in  the 
past  three  or  four  jears  in  the  way  of  rebuilding  its  plant,  due 
to  the  shortage  of  labor  and  the  high  cost  of  material.  It  is 
alleged  that  in  rebuilding  and  reconstructing  under  normal  prices 
the  cost  to  the  company  would  result  in  a  valuation  33^  per  cent 
higher  than  that  now  shown,  while  to  aooomplish  this  under  pre- 
vailing prices  would  result  in  a  valuation  of  at  least  75  per  cent 
greater  than  that  now  carried  on  the  books.  When  such  capital 
expenditures  have  been  incurred  rates  should  be  sufficient  to  pay 
fixed  charges  upon  them,  but  at  present  rates  should  not  be  estab- 
lished at  such  a  level. 

[3]  When  the  property  and  plant  accoimt  was  adjusted  fol- 
lowing the  appraisal  made  by  the  Commission  the  depreciation 
reserve  was  increased  by  $6,177.34.  Taking  this  into  consider- 
ation there  was  an  earned  depreciation  reserve,  according  to  our 
analysis,  on  September  30,  1919,  of  $15,004.58,  The  company 
reports  $15,121.17,  the  difference  being  due  to  an  error  in  re- 
porting in  1912.  Applicant  contends  that  this  reserve  is  not 
sufficient  to  meet  the  requirements  of  the  company  due  to  the 
fact  that  the  valuation  upon  which  the  depreciation  has  been 
computed  was  too  low.  Applicant's  statements  on  this  point, 
together  with  statements  such  as  that  which  follows,  indicate  that 
the  proper  function  of  the  depreciation  reserve  is  misconstrued. 
Petitioner  states :  "The  central  office  equipment  of  tlie  applicant 
must  undergo  a  complete  renewal  and  Ibis  one  item  alone  would 
consume  a  large  part  of  its  reserve."  If  by  this  is  meant  that 
the  entire  cost  of  the  new  equipment  installed  should  be  taken 
care  of  through  the  depreciation  reserve,  the  wrong  impression 
prevails.  When  the  reserve  for  depreciation  is  being  built  up, 
the  enterprise  should  not  have  in  mind  the  idea  of  replacement  at 
all  but  all  thoughts  should  be  centered  upon  the  idea  of  getting 
back  by  instalments  the  money  which  has  been  invested  in  the 
past.  The  putting  in  of  a  new  unit  to  replace  the  one  removed 
is  an  entirely  different  transaction.  Under  the  method  of  hand- 
ling depreciation  by  the  majority  of  utilities  the  two  transac- 
tions are,  however,  very  often  carried  along  at  the  same  time.  On 
the  whole,  investigation  has  shown  that  the  average  telephone 
utility  charges  a  larger  proportion  of  its  renewals  and  replace- 
ments to  operation  than  to  the  depreciation  reserve,  with  the  re- 
P.U.R.1920C. 

Digitized  by  VjOOQ IC 


RE  MILTON  4  M.  JUNCTION  TKLEPH.  CX).  115 

8ult  that  the  reserve  goes  on  aocmnulating  year  by  year  out  of 
all  proportion  to  the  actual  I'equirements  under  the  scheme  fol- 
lowed. 

[4]  Examination  of  the  depreciation  reserve  account,  as 
shown  in  the  company's  annual  rep<»:ts  filed  with  the  Commis- 
sion, indicates  that  the  average  charges  against  the  reserve  have 
been  about  30  per  cent  of  the  credits  and  some  of  the  debits  are 
for  new  construction  rather  than  reconstruction.  These  reports 
show  that  the  company  made  no  provision  for  depreciation  pre- 
vious to  1911,  although  the  plant  has  been  in  operation  since 
1900.  Occasions  for  renewals  are  coming  in  now,  it  is  contend- 
ed. It  must  be  remembered,  however,  that  depreciation  of  part 
of  the  equipment  which  must  now  be  replaced  has  been  going  on 
gradually  since  the  company  began  to  give  service.  As  a  result 
of  this  failure  to  provide  for  depreciation  during  the  early  years 
of  the  company's  existence  there  is  a  possibility  that  the  losses 
on  retired  property  in  the  future  may  exceed  the  existing  re- 
serva  We  do  not  believe  that  the  company  is  justified  in  placing 
the  cost  of  past  d^reciation  on  its  subscribers  in  the  future,  in- 
asmuch as  correspondence  in  our  files  relative  to  the  proposed 
stock  issue  in  1915  indicates  that  the  amounts  which  should  have 
been  reserved  for  depreciation  had  in  fact  been  expended  in 
dividends. 

The  company  has  had  available  for  depreciation  and  interest 
amounts  vaiying  from  14.26  per  cent  to  16.42  per  cent  of  the 
estimated  value  between  July  1,  1912,  and  December  31,  1918. 
For  the  nine  months'  period  ending  September  30,  1919,  how- 
ever, there  has  been  available  only  9.82  per  cent  of  the  estimated 
value  for  depreciation  and  interest.  With  the  increase  in  oper- 
ators' wages  which  became  effective  August  1st,  the  showing  for 
the  year  1919  will  be  below  ibis  figure. 

At  the  time  of  this  investigation  the  company  employed  six 
day  operators  and  two  night  operators  in  its  two  central  ofiices. 
On  this  basis  operators'  wages,  it  appears,  will  be  increased  at 
least  $1,748  per  annum  over  the  total  annual  operators'  pay  roll 
prior  to  August  1,  1919.  The  company  employs  two  linemeu. 
The  record  indicates  that  increases  in  salary  to  these  two  em- 
ployees will  amoimt  to  $400  per  year.  The  cost  of  materials  used 
in  operating  and  maintaining  the  lines  and  equipment  of  the 

P.U.U.1920C. 
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company  has  advanced  and  consideratkm^  it  is  held,  should  be 
gi>'en  thereto. 

Analysis  of  the  expenses  for  the  nine  months,  ended  Septem- 
ber 30,  1919^  showed  that  the  average  eost  per  aubscriber,  ex- 
cluding taxes,  depreciation,  and  interest,  waa  $9.76.  Adding 
the  increased  central  office  and  line  exp^ocse  results  in  an  average 
cost  per  subscriber  of  $12.36  per  annum.  When  consideration 
ifl  given  to  the  proper  allowance  for  taxea,  depreciation,  and  in* 
terest,  the  average  cost  is  inoreaaed  to  $18.75  per  telephone  per 
anjxum.  This  figure,  however,  is  reduced  to  $18.50  when  toll 
service  is  required  to  bear  as  it  should  a  portion  x>i  the  operating 
expense. 

The  rate  aehedule  proposed  by  the  oompany  will  produce  ap> 
proximately  the  amount  of  revenue  required  by  the  company  to 
cover  operating  expenses  including  fixed  charges  under  existing 
conditions.  While  we  are  of  the  opinion  that  ordinarily  the  dif- 
ferential between  certain  classes  of  service  should  be  less  mailed 
than  as  proposed  in  this  case,  tiie  character  of  the  service  being 
rendered,  especially  to  rural  subsoribera^  justifies  a  greater  in- 
crease than  to  local  subscribers. 


WISCONSIN  BAIIiROAB  OOMlflSSION. 

BE  WISCONSIN  TELEPHONE  COMPANY. 

[U-1771.] 

DiBcHminaMon  —  Telephone  rates  —  JusH]^cation  for  measured  serV" 
ice. 

1.  In  principle  a  flat  rate  for  telephone  service  ie  little  if  any 
less  objectionable  than  a  flat  rate  for  electric  current  or  for  water 
or  gas. 

Bmtea  —  Telephones  »  Measured  service  —  IVf^e  of  schedule. 

2.  A  properly  designed  schedule  for  measured  service  telephone 
rates  should  recognize  at  least  three  elements:  (1)  There  should  be 
a  minimum  charge  sufiBcient  to  guarantee  that  the  very  small  user  will 
not  be  furnished  with  equipment  and  with  the  advantages  of  the  com- 
pany's readiness  to  serve  at  the  expense  of  other  users  in  his  class  or  in 
other  classes;  (2)  there  should  be  a  message  rate  for  traffic  in  excess 
of  the  guaranteed  minimum  which  rate  should  be  sufficient  to  carry 
the  direct  cost  of  handling  the  message  and  fixed  charges  such  as  are 
involved  in  the  average  of  the  traffie  which  it  not  strictly  of  an  off- 
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peak  nature;  (3)  tlMce  should  be  another  step  in  the  acbedide  which 
•hould  provide  a  somewhat  lower  rate  per  message  as  traffic  increases 
in  recognition  of  the  fact  that  after  a  certain  point  is  reached  increased 
traffic  is  necessarily  of  an  offpeak  nature  and  as  snch  ahoiild  carry 
somewhat  less  in  the  w»y  of  fixed  charges* 


M4Mtes  —  Telephones  —  Toll. 

Discussion  of  proposition  that  toll   rates   should  carry  the  toll 
messages  from  toll  board  to  toll  board  and  that  no  part  of  the  local 
plant  should  be  apportlMitd  to  tiie  toll  syatem,  p.  121. 
BmieB  -*  Memeuifed  i^efhone  service  — *  Sffeet  of  •*  Flat  rates  —  Ms* 
cHminatian. 

Discussion  of  the  principle  of  measuring  telephone  service  and  the 
operation  in  eifect  of  such  service  in  large  and  small  exchanges  and 
tks  discriminaticm  resuHing  from  flat  rates^  p.  12t. 
Ba$es  —  Teieipfconea  -~  Measured  service  —  Rea^smaWeness. 

Discussion  of  reasonableness  of  schedule  o(  measured  telephone  senr- 
ice  fixed  by  the  Commission,  p.  130. 

[January  30,  1920.] 

Application  for  authority  to  ohange  rcignlar  telephone  busi- 
ness lines  and  private  branch  exchange  trunjks  to  an  exclusively 
measured  service  basis  and  to  fix  rates  therefor;  granted;  rates 
fixed  by  Commission  as  set  forth  in  order. 

By  the  Commission:  The  application  in  this  case  was  filed 
with  the  Commission  November  19,  1919,  and  relates  entirely 
to  the  Milwaukee  exchange  of  the  Wisconsin  Telephone  Com- 
pany. It  is  probably  not  necessary  to  set  forth  all  of  the  state- 
ments contained  in  the  application  but  it  will  be  well  to  review 
tile  more  important  futures  of  the  appUcatioa  at  this  point. 
These  are: 

1.  That  since  July  1, 1910,  telephone  service  at  the  Milwaukee 
exchange  has  been  rendered  at  the  monthly  rates  of  charge  pre- 
scribed in  the  order  of  Idie  Bailroad  Commission  made  April  18, 
1916. 

2.  That  among  such  monthly  rates  of  charge  are  unifcNrm  or 
fiat  rates  for  unlimited  service  for  business  telephones  and  pri- 
vate branch  exchanges,  that  under  sttdi  a  systoa  of  furnishing 
unlimited  service  great  diiFerences  exist  in  the  amount  of  service 
furnished  to  subscribers  at  the  same  rate;  that  the  traffic  study 
of  the  Commission  used  in  connection  with  the  decision  of  April 

18,  1916,  showed  a  calling  rate  varying  from  one  to  187  calls 
P.U.R.19a)C. 
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per  day  from  unlimited  service  business  telephones;  and  that 
equally  great  differences  exist  in  the  amount  of  service  furnished 
to  private  branch  exchanges, 

3.  That  a  large  niunber  of  unnecessary  and  wasteful  calls 
will  be  eliminated  by  the  introduction  of  measured  service  and 
that  a  great  economy  in  service  will  thereby  be  effected. 

4.  That  as  a  result  of  conditions  growing  out  of  the  war  the 
company  has  not  been  able  to  make  all  of  the  necessary  exten- 
sions or  additions  to  its  Milwaukee  exchange  and  that  that  ex- 
change is  now  short  of  facilities ;  that  difficulty  has  been  exper- 
ienced in  obtaining  and  retaining  competent  employees  and  that 
it  will  be  some  time  before  the  necessary  material  and  labor  can 
be  procured  to  bring  the  condition  of  the  Milwaukee  exchange  to 
a  prewar  basis. 

5.  That  there  has  been  a  largely  increased  demand  for  tele- 
phone service  in  Milwaukee  with  an  industrial  expansion  since 
the  close  of  the  war  and  that  a  large  amount  of  construction  will 
be  necessary  because  of  this. 

6.  That  the  shortage  of  labor,  equipment,  and  facilities  make 
the  furnishing  of  proper  service  impossible  under  present  condi- 
tions and  make  it  imperatively  necessary  to  eliminate  all  un- 
necessary and  extravagant  telephone  service  and  that  to  obtain 
this  result  unlimited  service  at  flat  rates  for  business  telephones 
and  private  branch  exchanges  in  Milwaukee  should  be  abolished 
and  a  measured  rate  substituted. 

7.  That  in  and  since  the  year  1917  there  has  been  a  large  in- 
crease in  the  cost  of  labor  and  materials  without  any  increase  in 
the  monthly  rates  of  the  Milwaukee  exchange  and  that  owing  to 
increases  in  the  wage  scale  to  which  the  company  is  committed 
there  will  be  further  large  increases  in  the  year  1920. 

8.  That  the  abolition  of  flat  rate  unlimited  service  and  the 
establishment  of  measured  rates  for  the  classes  of  service  xmder 
consideration  in  this  case  will  tend  to  eliminate  extravagant  and 
unnecessary  use  of  the  service  and  at  the  same  time  be  low  enough 
to  encourage  all  proper  demands,  and  that  the  increase  of  reve- 
nue resulting  from  such  change  will  be  less  than  the  increases  of 
operating  expenses  due  to  the  increased  price  levels,  and  that  if 

such  rates  are  established,  the  return  on  the  propertv  used  and 
P.U.I^.1920C. 
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useful  in  the  Milwaukee  exchange  will  be  less  than  a  reasonable 
return. 

Because  of  these  conditions  applicant  asks  authority  to  discon- 
tinue the  following  rates  with  the  understanding  that  only  the 
specific  rates  set  forth  below  are  to  be  changed  or  affected  and 
that  all  other  classes  of  service  and  rates  are  to  remain  as  at 
present. 

Biuineas — Unlimited  Service. 

Kind  of                       Kind  of  Rate  per 

Code.      Line.                 Equipment.  Month. 

B-1      1  party              Dei  or  Wall $7.26 

B-2      2  party              Desk  or  Wall    6.00 

Extension  telephone    Desk  or  Wall    ••  .60 

Bueineee — Meaeuf*ed  Service-— One  Party. 

1200  local  calls  per  annum „,,  $3.90  per  month 

Excess  local  calls 2  cents  each 

Maximum  charge  i 92.00  per  year 

Extension  telephone  .50  per  month 

Business  Private  Branch  Exchange  Type  #1;  Type  #;  Cordless 
( Unlimited  Se  rvice ) . 

Per  Month. 

First  outgoing  trunk ...*•• $7.00 

Second  outgoing  trunk • •  •  •        6.00 

Each  additional  outgoing  trunk 5.00 

Business  Private  Branch  Exchange  Type  #1 — Measured  Service. 

Per  Month. 

Each  outgoing  trunk  • Free 

Each  incoming  tnmk   Free 

Lamp  switchboard  with  not  to  exceed  fifteen  drops,  operator's 
set,  battery  and  generator  circuit,  together  ^vith  2,000  local  calls 

per  annum  $10.00 

Magneto  signal  switchboard,  with  not  to  exceed  fifteen  drops, 
operator's  set,  power  circuit,  together  with  2,000  local  calls  per 

annum    • 9.00 

AH  excess  calls  2  cents  each 

Each  additional  group  of  five  signals  or  fraction  thereof  ••••••        0.25 

Eadi  station  within  building,  desk  or  wall   0.50 

Each  station  without  building,  desk  or  wall  0.50 

Plus  25  cents  per  month  for  each  one-eighth  mile  or  fraction 

thereof 
Contracts  will  not  be  accepted  for  less  than  three  stations  and  two 
trunks 

Business  Private  Branch  Bwehatvge  Type   #2 — Measui-ed  Service 
{Limited  to  Ten  Lines). 

Per  Month. 

Each  outgoing  trunk •  •  •  •  • • Free 

Each  incoming  trunk Free 

Wirinff,  battery  circuit,  receiving  station,  together  with  1500 

local  calls  per  annum  $8.50 

All  excess  calls  two  cents  each 

Each  station  within  building 1^5 

Each  station  without  building  but  located  on  same  premises  and 

at  a  distance  not  exceeding  300  feet  from  receiving  station  .  •  •  2.25 

p.u.iLia»)a 
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Jinni  U$er, 

Per  Month. 
Joint  user,  Qnlimited  Mrrioe  •  •  •  • • .«•••••      fl.07 

In  place  of  the  flat  and  measured  rates  which  it  is  proposed  to 
discontinue  the  company  asks  that  the  following  schedule  be 
authorized: 

BimneM — Measured  Service. 

Per  Month. 

One  party — 80  calls  per  month •...•••..••      $4.00 

Exoese  calls — 3^^  each 

Extension  telephone M 

Additional  to  char<;e  for  service  outside  of  same  building  the 
same  as  now  in  force 

Musineee^  Private  Branch  Exchange — Meaeured  8ervio9» 
type  #1;  Type  #2;  Cardies 

iU4e  per  Month. 

Two-way  Trunks Same  as  one  party  measured  bviinesa  rate. 

Rates  other  than  for  two-way  trunks  for  these  classes  of  sendee  re- 
spectiTely,  to  be  the  same  as  those  now  in  f<Nrce  in  connection  with 
unlimited  senrice. 

Hearing  on  this  application  was  held  at  Milwaukee,  Decem- 
ber 5,  1919,  the  following  appearances  being  entered: 

Miller,  Mack  &  Fairchild,  by  Edwin  S.  Mack,  for  Wisconsin 
Telephone  Company;  Clifton  Williams,  on  behalf  of  the  city  of 
Milwaukee;  Alderman  Henry  Haase,  Alderman  C.  W,  O'Con- 
nor, Alderman  J(dm  I.  Sumin^,  Alderman  H.  O.  Kent,  for 
city;  Geo.  A.  Schroeder,  A.  R  Taylor,  Hugo  Stolley,  W.  A. 
Hottenson,  committee  representing  Chamber  of  Commerce;  Leo 
Tiefenthaler,  H.  S.  WoUheim,  Arthur  SinuNi,  representing  City 
Club;  Bobert  P.  Hanson,  John  Picken,  Real  Estate  Board;  C. 

E.  Flambeau,  for  Milwaukee  Sash  &  Door  Association;  John  B. 
Toner,  for  Taylor  &  Boumique  Company ;  Patrick  Curley,  Wil- 
liam Kuetemeyer,  Wm.  Luedke,  Master  Plumbers  Association; 
H.  P.  Andrae,  Frank  Eoss,  Rupert  F.  Fry,  Arthur  landsey, 
Joseph  A.  Lademan,  Milwaukee  Association  of  Commerce;  W. 

F.  Redieske,  Secretary  and  Treasurer  of  the  Interior  Woodwork 
Co.;  Claude  E.  Flambeau,  Manager  of  the  Millwork  Bureau 
Association;  E.  T.  McDonald,  Sales  Agent,  Philadelphia  & 
Reading  Coal  Company ;  Mr.  Simmons,  for  the  Cutler-Hammer 
Company, 

At  the  hearing  the  company  introduced  a  number  of  exhibits 
dealing  with  increases  in  the  amount  of  property  devoted  to  the 

P.U.11.1920C. 
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Milwaukee  exohange  gervice  and  to  tbe  operating  rey^iue  and 
^^penses.  Exhibits  were  also  introduced  showing  tbe  rate  of 
^crease  in  some  of  the  more  important  items  of  expense  and 
showing  the  estimated  expenses  for  the  year  1920. 

The  first  exhibit  whioh  should  be  considered  is  that  which  re- 
ntes to  the  valuation  of  &e  property  devoted  to  the  Milwaukee 
fixeiange  service.     The  Tuluation  as  set  forth  in  this  exhibit 
amounts  to  $9^131^266  for  December  81,  1919,  and  is  made  up 
as  follows: 

Commission's  valuation  as  of  January  1»  1015 $6,350,000 

Net  additions  to  the  plant  from  January  1,  1915,  to  October  1, 

.1OT9    3,132,1^14 

Eitimated  net  necessary  additions  to  the  plant  from  October  l, 

1919,  to  December  31,  1919   370,055 

Additional  stores  and  rappties  above  those  included  in  the  valua- 

tion  as  of  January  1,  1915 187,297 

Additional  working  capital  above  that  allowed  In  connection  with 

the  valuation  of  January  1,  1915 91,000 

Total $9,131,266 

We  do  not  see  that  it  is  necessary  to  go  into  any  detail  with 
regard  to  the  matter  of  vahiation  at  this  time.     "Whether  the 
valuation  as  claimed  by  the  company  of  $9,131,266  for  Decem- 
W  31,  1919,  is  or  is  not  correct,  it  seems  evident  that  it  is  not 
80  far  from  the  correct  valuation  that  any  deviation  need  be 
given  consideration  in  connection  with  this  case.     As  will  be 
pointed  out  later,  neither  the  proposed  rates  nor  the  rates  author- 
ized by  this  decision  will  produce  a  full  return  upon  the  valua- 
tion claimed  and  under  these  circimistances  it  becomes  unneces- 
sary to  fix  a  fair  value  in  connection  with  this  case. 

One  point  which  was  raised  in  connection  with  the  valuation 

should  probably  be  set  out  here.    This  is  that  the  valuation  as 

submitted  is  based  on  the  assumption  that  the  toll  rate  carries 

the  toll  messages  from  toll  board  to  toll  board,  asd  that  no  part 

of  the  local  plant  should  be  apportioned  to  the  toll  system.  That 

is,  between  the  toll  board  and*  the  subscriber's  station  the  full 

^ount  of  all  facilities  in  ujse  is  considered  as  being  a  part  of 

the  exchange  system.    If  the  toll  message  betweea  the  toll  board 

^Ad  the  subscriber's  station  is  considered  to  be  a  local  message, 

the  loethod  of  apportionmeat  which  the  company  has  followed  is 

<^^eot.    If,  (m  llie  other  hand,  the  toll  message  is  considered  to 

^•^•H.i92oa 
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b^in  and  end  at  a  subscriber's  station  with  the  logical  result 
that  the  toll  rate  should  be  sufficient  to  carry  the  cost  of  hand- 
ling the  message  from  subscriber's  station  to  subscriber's  station, 
the  amount  of  property  to  be  assigned  to  what  would  then  be 
purely  local  business  would  be  less  than  that  set  forth  in  the 
company's  exhibit,  assuming  that  the  figures,  as  set  forth  in  the 
company's  exhibit,  are  correct  as  representing  the  total  amount^ 
of  property  devoted  to  local  service  and  to  that  part  of  the  toll 
service  between  the  toll  board  and  the  subscriber's  station.  The 
studies  made  in  connection  with  the  1916  decision  of  the  Com- 
mission, however,  indicate  that  even  if  the  theory  were  to  be 
adopted  that  the  toll  rate  should  carry  the  toll  message  to  the 
subscriber's  station,  the  effect  upon  the  amount  of  property  to  be 
assigned  to  local  service  would  not  be  so  great  as  to  invalidate 
the  use  of  the  exhibit  presented  by  the  company  as  a  basis  for 
our  conclusions. 

The  next  exhibit  to  which  attention  should  be  called  is  that 
in  which  the  1919  earnings  and  expenses  of  the  company  are  set 
forth.  These  earnings  are  based  upon  the  actual  results  for  the 
first  ten  months  of  the  year  and  upon  the  assumption  that  results 
for  November  and  December  would  be  the  same  as  for  October. 
The  exhibit  shows  that  after  providing  5  per  cent  for  deprecia- 
tion in  accordance  with  the  allowance  made  by  the  Commission 
in  the  Bogart  case,  17  Wis.  R.  C.  R.  524,  549,  the  amount  avail- 
able for  return  for  1919  is  $307,897,  which  is  3.37  per  cent  of 
the  value  shown  by  the  company.  This  exhibit  further  shows 
that  the  addition  of  the  increased  revenue  which  the  company 
estimates  would  be  obtained  by  the  application  of  its  proposed 
measured  service  schedules,  or  $331,589  per  year,  if  applied  to 
the  1919  business  would  bring  the  total  available  for  return  to 
$639,486,  or  7  per  cent  upon  the  value  shown.  In  other  words, 
if  the  year  1920  were  to  correspond  in  all  respects  to  the  actual 
experience  for  the  year  1919,  Avith  the  exception  that  the  pres- 
ent unlimited  business  and  P.  B.  X.  service  were  on  the  measured 
service  basis  proposed  by  the  company,  there  would  be  available 
for  that  year  approximately  a  fair  return  on  the  property.  That 
such  a  condition  will  actually  prevail  in  1920,  however,  seems 
to  be  out  of  the  question.  Ii^  the  company's  exhibit  5  it  has 
applied  the  unit  cost  basis  which  it  estimates  will  prevail  in  1920 
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|o  the  1919  business.    This  unit  cost  basis  results  in  part  from 
^iicreases  in  expenses  which  were  actually  experienced  during 
^91 9  and  in  part  from  increases  to  which  the  testimony  indicates 
^'jat  the  company  is  committed  for  the  year  1920.    If  the  1919 
expenses  had  been  on  the  1920  basis,  exhibit  5  indicates  that  the 
amount  available  for  return  would  have  been  $88,230,  or  slight- 
er less  than  1  per  cent  upon  the  value  as  shown,  and  that  the 
effect  of  the  estimated  addition  to  the  revenue  which  would  re- 
sult from  the  application  of  the  proposed  measured  service  rates 
would  be  to  make  the  rate  of  return  4.697  per  cent  and  the  actual 
amount  available  $419,819. 

On  the  basis  of  the  company's  estimate  of  the  revenue  which 
would  be  produced  by  its  proposed  schedules,  it  appears  that  re- 
gwcdless  of  any  adjustments  in  valuation  or  in  operating  ex- 
penses, among  which  may  be  mentioned  the  4^  per  cent  payment 
to  the  American  Telephone  &  Telegraph  Company  which  has  not 
been  raised  as  a  direct  issue  in  this  case,  the  company  cannot 
look  forward  to  a  normal  return  upon  its  property  for  the  year 
1920. 

We  have  gone  into  the  basis  of  the  company's  estimate  of  in- 
creased revenue  as  carefully  as  possible  and  believe  that  the  esti- 
mate has  been  carefully  prepared.  We  do  not  know  how  near  it 
will  come  to  what  would  be  the  actual  experience  with  the  pro- 
posed schedule  of  rates,  but  it  seems  to  represent  a  reasonable 
estimate  based  upon  the  experience  with  measured  service  in  other 
cities  somewhat  cemparable  to  Milwaukee. 

The  effect  of  the  increases  in  expenses  to  which  the  Milwaukee 
exchange  has  been  subject  is  shown  quite  clearly  in  various  ex- 
hibita  presented  by  the  company.  Exhibit  9  shows  that  from 
1915  to  1919  the  actual  increase  in  operators'  wages  per  station 
amounted  to  a  little  over  85  per  cent  and  the  company's  estimate 
for  1920,  which  we  understand  is  to  a  great  extent,  if  not  en- 
tirely, based  upon  increases  in  wages  to  which  it  is  committed, 
is  that  operators'  wages  will  be  substantially  120  per  cent  of  the 
1915  wages  per  station.  This,  of  course,  is  on  the  assumption 
that  unlimited  service  is  continued.  Exhibits  6,  7,  and  8  also 
deal  with  this  matter  of  increased  expenses,  exhibit  6  showing 
that  the  total  of  plant,  traffic,  and  commercial  expenses,  and  of 
taxes,  uncollectible  accounts,  and  general  expenses  for  the  year 
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1914  amounted  to  $16.58  per  station  upon  the  basis  of  the  month 
of  October,  and  that  upon  the  basis  of  the  oorresponding  month 
in  1919  the  figure  was  $22.83  per  stetion,  or  an  increase  of  $6.25. 
A  similar  statement  oomparing  corresp<niding  periods  in  1916 
and  1919  shows  that  the  increase  during  the  three  years  was 
$5.52,  so  that  practically  all  of  the  increase  of  $6.25  per  station 
which  occurred  in  the  five-year  period  from  October,  1914,  to 
October,  1919,  took  place  in  the  last  three  years  of  that  period. 

Exhibit  8  shows  the  actual  exp^ises  under  the  above  heads  for 
the  year  1914  and  what  would  be  the  result  of  applying  the  1920 
expense  basis  to  1919  business.  For  1914,  taking  the  calendar 
year  as  a  basis,  the  expenses  per  station  before  depreciation  and 
return  amounted  to  $16.24  and  the  application  of  the  1920  ex- 
pense basis  to  1919  business  brings  a  figure  of  $24.59  per  sta* 
tion — an  increase  of  $8.35  per  station,  or  of  more  than  51  per 
cent. 

The  matters  at  issue  in  this  case  seem  to  us  to  properly  fall 
under  two  heads : 

(1)  Whether  measured  service  should  be  adopted  in  place  of 
unlimited  service,  and 

(2)  Whether  the  proposed  schedule  for  measured  service  is 
a  proper  schedule. 

[1]  The  objections  which  have  been  offered  to  the  plan  which 
the  company  has  proposed  are  not  directed  at  the  principle  of 
measured  service  but  relate  practically  entirely  to  the  eif ect  which 
measured  service  at  such  a  rate  as  that  proposed  would  have  up- 
on the  telephone  bills  of  some  of  the  largest  users.  In  connec- 
ti<m  with  the  matter  of  the  general  investigation  of  the  rates  for 
the  Milwaukee  exchange  made  in  the  Bogart  case,  17  Wis.  R. 
C.  E.  624,  591  (B(^art  v.  Wisconsin  Teleph.  Co.  P.U.E.19160, 
1020),  the  Commission  made  the  foUomng  statement: 

"In  principle  a  flat  rate  for  t^phone  service  is  little  if  any 

less  objectionable  than  a  flat  rate  for  electric  current  or  for  water 

or  gas.    As  long  as  unlimited  sdiedules  prevail,  some  subscribers 

are  bound  to  secure  more  than  they  are  paying  for  and  other 

subscribers  are  bound  to  pay  for  more  than  they  secure.     We 

doubt,  however,  whether  the  time  has  come  for  a  complete  change 

from  flat  to  measured  service  rates  in  Milwaukee." 

Perhaps  some  further  comment  r^arding  the  principle  of 
P.U.R.1920C. 

Digitized  by  VjOOQIC 


BE  WISCONSIN  TELEPH.  CO.  126 

"Jieasured  service  rates  would  be  in  order.    There  can  be  no  ques- 
tion but  that  with  a  properly  designed  measured  service  schedule 
Criminations  which  inevitably  resulted  from  flat  rate  schedules 
^iil  be  eliminated.    We  do  not  think,  however,  that  this  means 
that  measured  service  rates  should  be  adopted  under  all  circum- 
stances.   For  the  smaller  exchanges  it  appears  that  the  advan- 
tages to  be  derived  from  the  application  of  measured  service 
nites,  which  rates  inevitably  restriet  the  traffic,  are  not  sufficient 
to  offset  the  disadvantages  which  result  to  subscribers  from  such 
i*e$tricted  traffic.     While  it  is  true  in  general  that  a  flat  rate 
8che<lule  promotes  more  or  less  unnecessary  use  of  the  telephone 
service,  in  smaller  exchanges  this  is  not  a  matter  of  sufficient 
seriousness  to  necessitate  the  introduction  of  measured  service 
for  tlie  reason  that  the  differenees  in  the  use  of  the  service  among 
the  flat  rate  customers  are  likely  to  be  l^s,  and  for  the  further 
reason  that  the  amount  of  traffic  handled  does  not  affect  as  direct- 
ly or   as  seriously  the  amoimt  of  facilities  which  must  be  f ur- 
nisHed  or  the  amount  of  labor  which  must  be  employed.     The 
situation  is  somewhat  analogous  to  that  which  prevails  in  many 
water  plants  where  the  savings  resulting  from  metering  are  not 
sufficient  to  offset  the  cost  of  measuring  the  amount  of  water 
furnished  or  the  disadvantages  to  customers  in  having  their  use 
of  Water  restricted. 

^Vhen  the  point  is  reached  in  telephone  development  where  a 
^ultioffice  system  must  be  used  and  where  a  considerable  invest- 
ment in  trunking  equipment  must  be  furnished,  both  the  labor 
^d  equipment  factors  become  more  serious.  A  telephone  plant, 
like  an  electric  jdant,  must  be  designed  to  carry  its  peak  load, 
^hich  means  that  trunking  equipment,  switchboard  equipment, 
^^d  to  some  extent  buildings,  must  be  greater  in  capacity  if  the 
P^*k  load  which  must  be  met  results  in  part  from  unnecessary 
^^  of  the  ser^^ce  than  tiiey  would  have  to  be  if  only  the  necessary 
^se  Were  made. 

A  great  deal  of  stress  has  been  laid  in  this  case  upon  existing 
service  conditions  in  the  city  of  Milwaukee.  No  denial  is  made 
l>y  the  company  that  service  conditions  are  unsatisfactory.  Due 
'^  part  to  the  restriction  on  construction  during  the  war  the  ex- 
isting facilities  are  severely  taxed  in  order  to  meet  the  service 
requirements,  and  furthermore  the  company  has  been  unable  in 
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spite  of  what  appear  to  have  been  conscientious  eflForts  to  main- 
tain an  adequate  operating  force  to  enable  it  to  give  service  of 
the  standard  formerly  rendered.  In  connection  with  this,  the 
testimony  of  the  general  manager  of  the  company  is  to  the  effect 
that  everything  has  been  done  which  lies  within  the  power  of  the 
company  to  improve  service  conditions  except  for  the  introduc- 
tion of  measured  service.  The  testimony  indicates  that  if  the 
restriction  in  traffic  which  the  company  anticipates  actually  re- 
sults from  the  introduction  of  measured  service  there  will  be  a 
saving  amounting  to  the  labor  of  about  100  operators,  and  that 
the  shortage  of  operators  is  so  great  that  these  will  be  needed 
even  if  flat  rate  service  is  abolished;  that  the  reduction  in  the 
traffic  from  business  service  will  not  result  in  the  company's  dis- 
charging any  operators  but  will  merely  release  operators  who  are 
needed  at  other  points  in  the  system.  The  company  estimates 
that  the  proposed  measured  service  schedule  would  result  in  a 
reduction  of  traffic  approximating  100,000  calls  per  day. 

The  service  situation  during  the  past  few  months  has  been  so 
serious  and  the  results  of  measures  to  improve  service  other  than 
the  discontinuance  of  the  flat  rate  schedule  have  been  so  inade- 
quate that  we  believe  the  matter  of  service  is  entitled  to  a  great 
deal  of  weight  as  bearing  on  the  necessity  for  changing  to  meas- 
ured schedules  at  this  time. 

The  matter  of  discrimination  resulting  from  the  application 
of  flat  rate  schedules  is  also  a  serious  ona  In  the  Bogart  case, 
based  upon  the  traffic  studies  made  in  connection  with  that  case, 
the  Commission  found  that  about  30  per  cent  of  the  subscribers 
who  were  then  using  the  single-party  unlimited  business  service 
at  $96  per  year  were  "voluntarily  taking  a  needlessly  expensive 
class  of  service,  A  large  number  of  these  subscribers  co\ild  even 
obtain  their  full  service  at  the  $50  guarantee  required  of  meas- 
ured service  subscribers  and  others  would  have  to  pay  between 
$50  and  $96  per  year  for  their  service."  That  is,  there  were  at 
that  time  a  great  many  subscribers  for  one-party  unlimited  busi- 
ness service  whose  calling  rate  was  so  low  that  they  could  have 
obtained  tlieir  service  for  less  money  by  taking  advantage  of  the 
measured  service  schedule  then  on  file.  Whether  the  failure  of 
such  subscribers  to  avail  themselves  of  a  cheaper  class  of  service 
provided  for  in  the  schedules  can  be  considered  to  result  in  a 
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discrimination  against  tbem  in  the  application  of  the  unlimited 
^iisiness  rate  may  be  a  question^  but  the  record  in  this  case  indi- 
cates that  the  calling  rate  at  present  for  the  unlimited  service 
^sers  varies  from  one  to  something  over  300  calls  per  day,  and 
^^en  if  we  eliminate  from  consideration  those  subscribers  whose 
callii]g  rate  is  so  low  that  they  should  in  the  interests  of  economy 
he  taking  measured  service  under  existing  schedules  there  is  nev- 
ertheless a  very  extreme  discrimination  among  subscribers  who 
would  reiQain  in  the  unlimited  service  class.    If  the  elimination 
of  this  discrimination  meant  that  all  parties  would  have  to  pay 
a  higher  rate,  there  would  be  a  serious  question  whether  on  the 
grounds  of  discrimination  alone  the  measured  service  schedule 
could  be  justified.    If  their  traffic  were  to  remain  as  at  present, 
Mid  if  all  parties  who  would  be  benefited  by  existing  measured 
service  schedules  were  voluntarily  to  take  that  class  of  service, 
the  result  of  the  proposed  measured  service  schedule  would  prob- 
*My  be  to  increase  the  rates  of  practically  all  others.    The  factor, 
however,  which  this  does  not  give  recognition  to  is  that  with  a 
measiiTed  service  schedule  the  general  experience  indicates  that 
there  is  a  restriction  in  the  amount  of  traffic  which  restriction  is 
norxaally  so  great  that  many  parties  whose  calling  rate  with  the 
unliixiited  service  is  such  that  they  would  not  benefit  from  exist- 
^^S  Pleasured  service  schedules  will  under  measured  service  have 
^^ir  calls  reduced  to  such  a  point  that  their*  rate  will  actually 
^  iower.    Consequently,  it  appears  that  the  proposed  measured  • 
service  schedule  or  that  schedule  modified  in  some  respects  will 
remove  existing  discriminations  and  for  many  of  the  smaller 
users  will  result  in  a  lower  rate  than  that  now  obtaining. 

Aa  to  the  principle  of  measured  service,  leaving  out  of  consid- 
eration for  the  present  some  of  the  practical  reasons  for  adhering 
^  "Unlimited  service  in  smaller  exchanges,  we  think  there  can 
^  ^o  argument.    We  see  no  more  reason  why  the  telephone  bill 
ox  a  small  business  place  using  the  service  three  or  four  times  a 
&^y  abould  be  the  same  as  that  of  a  subscriber  using  it  200  times 
a  day  than  to  expect  that  all  business  men  in  Milwaukee  should 
P&y  tlie  same  amount  in  freight  charges  each  year.    The  flat  rate 
schedule  ignores  the  fact  that  the  cost  of  telephone  service  is 
greater  for  large  amounts  of  use  than  for  smaller  amounts  and 
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only  through  the  application  of  a  measured  service  schedule  can 
this  principle  be  recc^nized.   . 

[2]  This  brings  us  to  a  consideration  of  the  second  main 
point  in  the  case  which  is  the  rate  schedule  as  proposed.  The  in- 
quiry regarding  the  proposed  schedule,  it  seems  to  us^  should  be 
twofold,  (1)  whether  Ae  type  of  schedule  proposed  is  proper, 
and  (2)  whether  the  schedule  is  a  reasonable  one  as  affecting  the 
bills  which  subscribes  will  be  required  to  pay. 

The  company  takes  the  position  that  the  type  of  schedule  pro- 
posed is  correct  and  in  this  position  the  city  club  of  Milwaukee 
which  has  made  some  investigation  of  the  question  concurs.  We 
do  not  understand  that  the  city  club  takes  &e  position  that  the 
level  of  the  schedule  is  necessarily  correct  but  <mly  that  the  type 
is  correct.  The  schedule  proposed  for  the  unlimited  business 
service  placed  upon  a  monthly  basis  involves  a  minimum  charge 
of  $4  per  month  for  eighty  calls  and  a  charge  of  3^  cents  per 
call  for  the  excess.  The  company's  position  is  that  this  schedule 
is  consistent  with  the  nature  of  liie  costs  involved  in  furnishing 
service  for  the  reason  that  once  the  fixed  charges  have  been  ab- 
sorbed the  cost  of  handling  one  call  is  as  great  as  that  of  hand- 
ling any  other  call  and  that,  therefore,  there  should  be  no  grad- 
uation beyond  that  recognized  in  the  proposed  schedule.  We 
understand,  however,  that  the  company  is  not  adverse,  as  a  com- 
mercial proposition,  to  the  introduction  of  a  schedule  containing 
more  steps  provided  that  the  rate  for  the  first  step  is  made  higher. 

We  are  not  entirely  in  agreement  with  the  conclusion  that  the 
rate  per  call  beyond  the  minimum  charge  should  be  uniform.  If 
a  single  party  business  telephone,  for  example,  has  a  legitimate 
use  for  200  calls  per  day  it  would  be  impossible  to  make  that 
number  of  calls  during  peak  hours.  A  traffic  as  large  as  this, 
or,  for  that  matter,  considerably  smaller  than  this,  would  mean 
that  a  considerable  portion  of  the  traffic  originated  from  such 
telephones  would  be  handled  during  nonpeak  hours. 

As  previously  stated  the  investment  in  items  such  as  trunking 
equipment,  switchboards,  to  some  extent  in  buildings  and  in 
some  other  portions  of  the  equipment,  is  controlled  by  the  peak 
demands  of  the  traffic.  In  electric  rate  schedules  it  is  very  gen- 
erally recognized  that  offpeak  users  are  entitled  to  lower  rates 
than  those  whose  use  helps  to  increase  the  total  peak  which  the 
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plant  must  carry  and  it  seems  to  us  that  the  same  principle  should 
hold  true  of  measured  rates  for  telephone  service.  If  the  pro- 
posed minimum  charge  coveared  absolutely  all  of  the  fixed  charges 
^Mch  could  in  any  ev^it  be  assigned  to  a  business  telephone, 
there  might  be  no  reason  for  making  more  than  one  rate  per  mes- 
sage for  service  beyond  die  minimum. 

It  is  not  our  purpose  here  to  review  in  any  detail  the  methods 
oi  apportionment  used  in  the  Bogart  case.    They  are  set  forth 
fuJiy  in  that  case.    But  a  result  of  the  methods  of  apportionment 
used  in  that  case  is  that  the  amoimt  of  fixed  charges  which  a  busi- 
ness telephone  rate  should  carry  is  depend^it  to  some  extent 
upon  the  amoimt  of  traffic  handled  from  that  telephone.    If  the 
rate  were  made  upon  such  %  basis  that  the  fixed  charges  to  be 
carried  by  a  business  telephone  were  only  the  charges  on  equip- 
ment specially  installed  to  reach  that  telephone  with  a  prorate 
of  general  equipment,  a  minimum  charge  could  be  so  designed 
w  to  cover  the  fixed  charges  on  all  business  telephones  leaving 
the  rate  beyond  the  minimum  properly  a  uniform  rate  per  call. 
The  principle  developed  from  the  aj^ortionments  in  the  Bogart 
^^®>  however,  is  that  every  message  should  carry  a  part  of  the 
^ed  charges  not  only  on  the  line  on  which  it  originated  but  on 
^®  line  on  which  the  message  terminates,  with  the  converse  of 
this  also  true  that  for  the  traffic  as  a  whole  the  line  or  telephone 
at  which  a  message  terminates  must  carry  a  part  of  the  fixed 
^''ges  on  all  the  equipment  devoted  to  handling  that  message. 

^  his  being  the  case  the  point  is  never  reached  at  which  addi-  , 
tional  traffic  does  not  result  in  the  apportionment  of  additional 
flxed  charges  to  the  service  with  which  that  traffic  originates  or 
^^^■Jiiinates  and  consequently  the  minimum  charge  cannot  absorb 
^^^  of  the  fixed  charges.  With  r^ard  to  that  portion  of  the  fixed 
charges  which  is  not  carried  by  the  minimum  we  have  the  same 
P^Uiciple  involved  as  is  involved  in  rates  for  electric  service  that 
^^  charges  assignable  to  business,  which  is  of  an  offpeak 
iJature,  should  be  less  than  those  assigned  to  business  which 
cotitHbutes  to  the  total  peak  which  the  utility  must  carry.  Conse- 
T^^iitly  it  seems  to  us  that  a  properly  designed  schedule  of  meas- 
IJtckI  service  rates  should  recognize  at  least  three  elements:  (1) 
^*^ere  should  be  a  minimum  charge  sufficient  to  guarantee  that 
^^  "very  small  user- will  not  be  furnished  with  equipment  and 
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with  the  advantage  of  the  company's  readiness  to  serve  at  the 
expense  of  other  users  in  his  class  or  in  other  classes;  (2)  there 
should  be  a  message  rate  for  traffic  in  excess  of  the  guaranteed 
minimum  vrhioh  rate  should  be  sufficient  to  carry  the  direct  cost 
of  handling  the  message  and  fixed. charges  such  as  are  involved 
in  the  average  of  the  traffic  which  is  not  strictly  of  an  offpeak 
nature;  (8)  there  should  be  another  step  in  the  schedule  which 
should  provide  a  somewhat  lower  rate  per  message  as  traffic  in- 
creases in  recognition  of  the  fact  that  after  a  certain  point  is 
reached  increased  traffic  is  necessarily  of  an  oflFpeak  nature  and 
as  such  should  carry  somewhat  less  in  the  way  of  fixed  charges. 

Instead  of  having  a  uniform  rate  for  traffic  in  excess  of  the 
guaranteed  minimum  therefor  we  believe  that  there  should  be 
two  steps  to  the  schedule  in  excess  of  the  minimum.  Possibly  a 
very  elaborate  study  might  develop  the  propriety  of  making  more 
than  two  steps,  but  for  practical  purposes  we  believe  that  this  is 
unnecessary  and  in  the  main  not  warranted  by  di£Perences  in  the 
cost  of  service. 

This  brings  us  to  the  matter  of  the  reasonableness  of  the  sched- 
ule as  judged  by  the  amount  of  earnings  which  it  will  produce. 
The  proposed  measured  service  rate,  as  applied  to  the  single  party 
business  service,  will  take  the  place  of  two  schedules  now  in 
effect.  One  of  these  is  the  present  schedule  for  measured  service 
which  consists  of  a  minimum  charge  of  $3.90  per  month  for  100 
calls  and  a  charge  of  2  cents  per  call  for  the  excess  with  a  limit- 
ing charge  of  $92  per  year.  The  second  is  the  present  unlimited 
business  rate  of  $87  per  year. 

Prior  to  the  decision  in  the  Bogart  case  the  rate  for  measured 
service  of  the  single  party  business  class  in  Milwaukee  was  as 
follows : 

For  1,000  local  calls  per  year $50 

For  excess  calls  up  to  300  4  cents  each 

For  the  next  200  calls  above  1,300 8  cents  eaeh 

For  all  calls  above  1,500  in  any  one  rear 2  cents  each 

By  the  terms  of  the  order  in  the  Bogart  case  this  schedule 
was  discontinued  and  the  rate  for  single  party  business  measured 
8ei*vice  was  fixed  as  follows: 

1,200  local  calls  per  year $3.90  per  month 

Excess  local  calls   2  cents  each 

Maximum  charge $92  per  year 

P.U.R.1920C. 
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In  the  Eogart  case  the  traffic  study  which  was  made  showed 
*  calling  rate  per  business  measured  service  main  station  of  7.3 
^8  per  day.    Upon  the  basis  of  twentjr-five  business  days  per 
^onth  this  would  amount  to  182  calls  per  month.    The  limiting 
^fite  of  $92  per  year  applied  in  the  form  of  a  monthly  rate  would 
cover  the  charge  for  288  calls  per  month,  no  charge  being  made 
for  any  number  of  calls  beyond  this;  that  is,  the  limiting  rate 
Provided  for  covering  the  cost  of  this  service  up  to  about  eleven 
caJis  per  day  where  the  average  use  of  the  service  was  7.3  calls. 
^o  complete  traffic  studies  have  been  made  in  connection  with 
the  present  case  but  if  the  calling  rate  on  this  service  is  substan- 
tially the  same  as  was  found  in  connection  with  the  Bogart  case 
the  average  customer  at  present  in  this  class  is  not  immediately 
^terested  in  the  charge  per  call  to  be  established  in  the  present 
case  beyond  approximately  200  calls  per  month.    There  are,  of 
worse,  individuals  in  the  class  using  more  service  than  this. 

We  may  first  inquire  then  whethw  the  proposed  rate  schedule 
is  I'easonable  as  affecting  customers  now  receiving  the  single 
party  business  measured  service.  As  previously  shown  there 
fcave  been  very  material  increases  in  the  cost  of  furnishing  the 
service  since  the  period  covered  by  the  investigation  in  the  Bo- 
gM't  ease  and  further  increases  will  be  effective  during  the  year 
1920. 

As  representative  of  the  service  requirements  of  customers  in 
the  business  measured  service  class  we  may  use  a  calling  rate  of 
20O  p^r  month.    Under  the  existing  schedule  the  charge  for  this 
^otild  be  $5.90.    Under  the  schedule  proposed  by  the  company 
"*®  cbarge  would  be  $8.20,  or  an  increase  of  89  per  cent)  which  is 
cousiderably  less  than  the  percentage  of  increase  which  has  ob- 
tairied  in  the  direct  expenses  of  the  company.    However,  the  in- 
crease in  the  direct  expenses  of  the  company  may  not  fairly  be 
^8©d  as  indicating  the  percentage  of  increase  in  the  cost  of  the 
8C^vic^  inasmuch  as  the  items  of  interest  and  depreciation  based 
^s^ii  the  value  of  the  property  have  not  increased  in  the  same 
ratio  that  has  been  effective  for  the  direct  expenses.    Neverthe- 
less tbere  has  been  an  increase  in  the  investment  per  telephone 
^d  tbe  evidence  indicates  that  the  exchange  is  now  at  what  may 
J^  termed  the  low  point  in  investment  due  to  the  fact  that  dur- 
^  the  war  period  no  more  additions  to  plant  were  made  than 
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fRere  strictly  hecessary  and  that  as  a  result  of  this  the  reserve 
capacity  of  the  exchange  has  heen  largely  used.  Considering 
then  the  extreme  increase  in  the  cost  as  represented  by  the  direct 
expenses  of  rendering  service,  the  increase  which  has  taken  place 
in  the  average  investment  per  telephone,  and  the  increase  which 
will  be  repi'esented  by  a  still  greater  amount  of  investment  per 
telephone  in  order  to  restore  the  normal  reserve  capacity  of  the 
^change,  we  cannot  conclude  that  the  proposed  schedule  inso- 
far as  it  would  be  applicable  to  the  average  customer  now  receiv- 
ing single  party  measured  business  service  is  unreasonable.  The 
eyidence  seems  to  indicate  that  the  schedule  up  to  the  point  of 
perhaps  200  calls  per  month  is  such  a  schedule  as  might  prop- 
erly be  authorized  if  all  of  the  exchange  ratea  for  Milwaukee 
yere  under  investigation.    . 

When  we  come  to  a  consideration  of  the  rate  for  large  volumes 
of  traffic  our  conclusion  is  different.  As  already  pointed  out  we 
believe  that  a  correct  principle  of  rate-making  justifies  the  in- 
troduction of  another  step  into  the  schedule.  Furthermore,  th^ 
rate  schedule  as  designed,  if  it  is  not  to  be  discriminatory  as  b^ 
tween  subscribers,  should  b^  such  that  a.11  business  subscribers 
should,  as  nearly  as  possible,  carry  the  fixed  charges  accompany- 
ing their  service.  That  is,  it  should  be  such  that  if  a  subscriber 
made  no  use  of  the  traffic  whatever  the  rate  would  cover  the  fixed 
charges  on  the  equipment  directly  assignable  to  him  and  we  be- 
lieve that  the  schedule  as  proposed  aocompliaties  this  purpose. 
The'  rate  of  3^  cents  for  a  limited  number  of  calls  beyond  the 
minimum  certainly  accomplishes  this  result  as  relates  to  the  aver- 
age subscriber  in  the  class.  For  large  uses,  therefore,  the  only 
element  of  fixed  charge  which  should,  constitute  a  portion  of  the 
message  rate  is  a  part  of  the  fixed  charges  on  equipment  directly 
and  primarily  assignable  to  the  classes  of  service  other  than  the 
single  party  business  service  with  which  that  class  ha^  connec- 
tions established.  In  other  words,  there  is  a  point  readied  in 
the  schedule  where  all  of  the  fixed  diarges  on  the  inveetment 
directly  assignable  to  the  business  service  have  been  absorbed 
and  beyond  that  the  rate  should  be  lower. 

What  this  rat^e  should  be  is  not  a  matter  which  can  be  estab- 
li^tb^d  vj^ith  ai^y  4^g76^  <>i  finality  ui^til  some  experience  has  been 
gained  as  th^  v^ult  of  lihe  ^ctu^  op^atiq;;^  of  f  n^easured  rate 
r.U.RJ920C.     . 
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whedule  in  place  of  the  unlimited  service  schedules  ndw  in  effect. 
The  Commissioti  in  fixing  a  schedule  of  measurfed  service  rates 
has  it  clearly  in  niind  that  such  a  schedule  may  prove  tx)  be  in 
fleed  of  diange  after  experience  has  Aown  -what  the  average 
calling  rate  will  really  amount  to.     We  believe  that  200  calls 
per  month  rq[)re«ents  the  point  at  which  a  lower  step  in  the  sched- 
vle  may  reasonably  be  introduced.     Just  what  the  eff^t  of  a 
Imer  step  will  be  in  its  fefffect  upon  the  revenue  of  the  exchange 
is,  of  course,  uncertain  in  view  of  the  fact  that  all  of  the  data 
available  as  to  the  effect  of  the  proposed  schedule  on  revenues 
we  necessarily  the  results  of  estimates.    Accepting  the  estimates 
as  they  stand  as  to  what  the  effect  of  the  schedules  as  proposed 
I7  the  oiHnpany  would  be,  it  seems  that  a  difference  of  1  cent 
per  message  in  the  rate  for  messages  in  excess  of  200  per  month 
wotQd  reduce  th<6  anticipated  revalue  by  someti&ing  in  the  neigh- 
borhood of  $100,000  per  year.     If  this  represented  a  reduction 
in  revenue  which  should  properly,  in  view  of  the  cost  of  service, 
te    obtained  from  the  business  and  private  branch  exchange 
classes,  it  would  perhaps  preclude  any  downward  adjustment  of 
the  sciiedule  proposed,  but  in  view  of  the  analysis  which  we  made 
in  the  Bogart  case  and  even  giving  full  consideration  to  all  the 
increases  in  the  cost  of  performing  the  service  which  have  taken 
pl^ce  since  the  period  covered  by  that  analysis  we  are  unable  to 
^^  that  the  business  class  of  service  should  produce  the  revenue 
^^idi  the  company's  estimates  anticipate  would  be  returned. 
1^  is  our  opinion  that  a  rate  of  2^  cents  per  call  for  all  calls  in 
^oess  of  200  per  motith  represents  as  high  a  rate  as  can  reason- 
ably be  authorized  or  made  effective  for  this  service. 

We  understand  the  theory  of  the  company  that  business  class- 
es of  service  should  be  required  to  carry  a  part  of  the  oost  of 
fBmishing.  service  to  oAer  classes  of  subscribers  in  order  that 
the  maximimi  development  of  the  tel^one  business  and  itn 
gf^test  usefnlness  may  be  attained;    We  have  yet  to  have  point- 
ed out,  however,  wherein  the  principles  of  cost  analysis  estab- 
lished in  the  Bogart  case  were  defective  or  that  it  would  be  im- 
possible to  place  ill  effect  commercially  a  sehedule  of  rat^  based 
on  such  cost  andl^iisi     This  being  the  cM^  we  do  not  believe 
diat  we  wotlM  be  warranted  in  establidiing  a  idiedule  of  meas^ 
ured  rates  which  would  be  likely  to  be  oat  of  line  il^itb  tile  colt 
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Digitized  by  VjOOQIC 


134  WISCONSIN  RAILROAD  COMMISSION. 

as  found  by  a  complete  analysis.  We  are,  of  oonrse,  not  in  a 
position  at  the  present  time  to  state  aoourately  what  the  cost  of 
this  service  will  amount  to,  first,  for  the  reason  that  we  have  not 
made  an  analysis  such  as  w^s  made  in  the  Bogart  case^  and,  sec- 
ond, for  the  reason  that  the  extent  of  the  senrioe  and  its  effect 
upon  the  calling  rate  of  other  classes  is  not  known  and  cannot 
be  known  for  some  time  to  come.  While  we  are  not  in  a  position 
to  say  just  what  the  cost  of  the  service  will  be,  we  see  no  reason 
to  anticipate  that  it  will  be  so  high  as  to  warrant  the  establish- 
ment of  the  rate  schedule  asked  for.  We  believe  that  the  sched- 
ule which  we  will  authorize  in  this  case  is  within  reason  and  such 
as  might  reasonably  be  established  as  the  result  of  a  complete 
apportionment  of  expenses.  Beyond  that  we  cannot  go  in  the 
present  case. 

In  connection  with  the  private  branch  exchange  rates,  it  has 
been  suggested  that  if  ike  Commission  believed  that  the  message 
rates  proposed  by  the  company  were  not  such  as  should  be  estab* 
lished,  consideration  should  be  given  to  amending  the  rates  for 
switchboards,  extensions,  and  other  equipment  and  service  fur^ 
nlshed  aside  from  the  actual  handling  of  the  traffic.  In  the  Bo- 
gart case  it  was  found  that  the  rates  for  the  P.  B.  X.  classes 
were,  as  a  general  average,  below  the  cost  and  this  was  pointed 
out  in  our  decision  in  that  case.  Starting  with  this  condition, 
the  first  impression  would  be  that  a  schedule  of  measured  service 
rates,  which  provides  the  same  rate  per  message  from  single 
party  business  telephones  as  from  P.  B.  X.  stations,  would  leave 
the  P.  B.  X.  rates  disproportionately  low.  One  factor  which  will 
tend  to  correct  this  we  believe  is  the  high  average  calling  rate 
from  P.  B.  X.  stations  which  under  the  schedule  proposed  we 
believe  will  very  largely  tend  to  make  up  the  deficiencies  which 
were  found  to  exist  in  the  rate  schedules  as  discussed. in  the  Bo- 
gart case.  At  any  rate,  as  long  as  the  exact  cost  of  the  service 
cannot  now  be  determined,  we  believe  that  no  change  in  these 
rates  should  be  made  except  as  the  result  of  experience  with  the 
measured  service  schedule  which  will  be  authorized  in  this  deci- 
sion. These  changes  are  of  a  character  which  were  not  embodied 
in  the  company's  original  application  and  hearings  have  not  been 
held  with  reference  to  them,  so  that  we  believe  th^  cannot  re- 
ceive consideration  at  this  lime. 
P.U.R.1W0C. 
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The  company  aaks  that  provisioiL  be  made  for  gross  rates  sub- 
ject to  discount  to  encourage  prompt  payment  and  this  we 
believe  is  a  proper  part  of  the  schedule.  The  rates  as  berein  au- 
thorized will  be  net  and  the  company  may  file  with  the  Commis- 
sion schedules  of  gross  and  net  rates  providing  a  reasonable 
discount  for  prompt  payment  in  which  schedules  the  net  rates 
shall  be  those  herein  provided. 

We  have  pointed  out  that  it  is  impossible  to  determine  the 
<5ost  of  this  service  without  a  very  complete  investigation  and 
without  experience  under  a  schedule  such  as  that  herein  made 
effective.     Partial  results  could  be  obtained  by  making  a  very 
complete  study  of  the  costs  at  present  on  the  basis  of  the  service 
fiow  rendered,  but  even  then  the  restdts  would  not  be  conclusive 
as  indicating  what  the  rates  would  be  under  measured  service. 
If  conditions  were  normal  it  might  be  desirable  to  delay  the  in- 
stallation of  measured  service  pending  a  very  thorough  inves- 
tigation along  the  line  of  that  conducted  in  the  Bogart  case. 
This,  however,  would  require  many  months  for  completion  and 
^^  service  situation  in  Milwaukee 'is  such  that  we  believe  relief 
1*  now  required.    We  have  in  mind  the  testimony  to  the  effect 
tbat  everything  has  been  done  which  it  is  possible  to  do  to  relieve 
8^i*vice  conditions  except  to  introduce  a  schedule  of  measured 
^'"vice  rates.    Such  a  schedule  is  correct  in  principle  and  we  be- 
lieve that  the  rates  provided  by  this  decision  are  on  the  whole 
^'©asonable.    Since  the  record  indicates  what  we  believe  to  be  the 
fact,  that  the  introduction  of  measured  service  should  result  in 
*  decided  improvement  in  the  service  rendered,  we  believe  that 
^  so-hedule  of  rates  for  measured  service  should  be  established 
^^<i   the  company  be  authorized  to  place  such  schedule  in  effect 
P*x>rnptly. 

It:  is  therefore  ordered  that  the  applicant,  the  Wisconsin  Tele- 
\^^^e  Company,  be  and  the  same  hereby  is  authorized  to  discon- 
^^Vie  the  following  schedules  which  are  now  effective  at  its  Mil- 
^"^^lee  exchange: 

Bu$ine9§-^Unlimiied  Servioe. 
Ooc^^^ind  of  Kind  of  Rate  per 

^^^^5-  Line  Equipment.  Month. 

lt^.^^X        1  party Desk  or  wall  $7.26 

]^^  <        2  party ]>eek  or  wall  6.00 

^Y^^awon  telephone l>eek  or  wall 60 
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1^00  local  calls  per  annum i . . .  • » a    9BM  per  monili 

ItixcesB  local  calls   2  cents  each 

Maximum   char^    ....•»*..;.  ^  192.00  per  year 

Extension  telephone .50  per  month 

Business  Private  Branch  Exchange  Type  #i;  Type  #2;  Cordless. 
{Unlimited  Seixice,) 

PerMontii. 

First  outgoing  tnmk   . .  •  • «...     $7.00 

Second  outgoing  trunk  .- 6.00 

Bach  additional  outgoing  trunk 6.00 

Business  Private  Branch  Exchange  Type  #1 — Measured  Service, 

Per  Month. 

F.ach  outgoing  trunk Free 

Kach  incoming  trunk    Free 

Lamp  switchboard  with  not  to  exceed  fifteen  drops,  operator's  set, 
battery  and  generator  circuit,  together  with  2,000  local  calls  per 

annum   $10.00 

Magneto  signal  switehboard,  with  not  to  exceed  fifteen  drops,  opera- 
tor's set,  power  circuit,  together  with  2,000  local  calls  per  annum      9.00 
All  excess  calls  two  cents  each. 

Kach  additional  group  of  five  signals  or  fraction  thereof  .  •  • .  • 0.25 

Each  station  within  building,  desk  or  wall 0.50 

Each  station  withoui  building,  desk  or  wall 0.50 

Plus  25  centa  per  month  for  each  one-ei^^th  mile  or  fraction  thereof. 

Contracts   will  not  be   accepted   for   less  than   three   stations   and   two 
trunks. 

Business  Private  Branch  Exchange  Type  #2 — Measured  Service, 
{Limited  to  Ten  Lines.) 

Per  Month. 

Each  outgoing  trunk  *. ; i i Free 

Each  incoming  trunk    Free 

Wiring,  battery  circuit,  receiving  station,  together  with  1,500  local 

calls  per  annum  $8.50 

All  excess  calls  two  cents  each. 

Each  station  within  building 1.25 

Each  station  without  building  but  located  on  same  premises  and  at  a 

distance  not  exceeding  300  feet  from  receiving  station  2.25 

Joint  User. 

Per  Month. 
Joint  user,  unlimited  service  $1.67 

It  is  further  ordered  that  the  applicant  may  substitute  the  fol- 
lowing schedules: 

Business — Measured  Service. 

One  party,  80  calls  per  month ,         $i»00 

Next  120  calls  per  month  3j^  eadi 

AU  calls  in  excess  of  200  per  month ;  & . . .  2^^  each 

Extension  telephone    fO.60 

Addition  to  charge  for  service  outside  of  same  building  the  same  as  now 
in  force. 

Business  Private  Branch  Exchange-^Mmswred  Service. 
Type  #1;  Type  #2;  Cordless. 

Rate  per  Month. 

Two-way  Trunks -.  .Same  as  One  Party  Measured  Business  Bate. 

I^ates  otter  than  for  two-way  trunks  fbr  these  classes  of  siervice,  respec- 
tively, to  be  the.  pfime  aa  .those  now  fai  force  in  oonnectioJi  trfUi  tinlimitsd 
service. 
P.U.R.1920C. 
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It  is  further  ordered  that  juriadictioii  is  retained  to  enter  such 
further  order  reig^ding  the  matters  covered  in  this  case  as  may 
appear  proper  and  necessary. 

It  is  further  ordered  that  the  authorization  herein  contained 
may  he  made  effective  for  service  rendered  on  and  after  Feb- 
ruary 1,  1920. 

Dated  at  Madison,  Wisconsin,  this  30th  day  of  January,  1920. 

Railroad  Commission  of  Wisconsin,  Henry  R  Trumbower, 
John  S.  Allen,  and  Carl  D.  Jackson,  Commissioners. 


CAUFORNIA  RAUiROAD  COMBaSSION. 

ETHEL  ELLIS  et  al. 

OEOBOE  SCHMIDT  et  al. 
[Deciiion  Ho.  #998,  Case  No.  1105.] 

PuhUe  uUliUe^  -*  What  constUutem. 

A  water  plant  conatrncted  and  operated  under  an  agreement  that 
it  would  be  run  at  cost  to  consumers  until  a  mutual  oorporation  could 
be  organised  to  take  it  over,  is  not  a  public  utility  sufajeet  to  tlM 
jurisdietioo  of  the  Califoniia  Commission. 

[December  31,  1919.] 

CoMPLAiiTT  alleging  inadequate  water  service;  dismissed. 
Appearances :  C.  W.  White,  for  complainants  Ethel  Ellis  and 
P.  C.  Leach ;  H.  W.  Brnnk  and  L.  Jefferson,  for  defendants. 

By  the  Commission:  The  complaint  in  the  above^ntitled 
proceeding  alleges  in  effect  that  defendants  are  engaged  in  the 
business  of  supplying  water  for  domestic  and  irrigation  pur-, 
posesy  as  public  utilities,  to  the  residents  of  Hayward  Heath, 
Alameda  county,  and  that  the  water  service  so  furnished  is  in- 
adequate. Complainants  ask  that  defendants  be  required  to 
enlarge  facilities  for  the  produetion  and  ddivery  of  water  and 
furnish  an  adequate  quantity. 

Defendants'  answer  is  a  general  denial  of  all  of  the  allegations 
of  the  complaint,  it  being  stated  that  the  water  system  in  ques- 
tion is  not  Veing  operated  as  a  pnblic  utility. 

Complainants  herein  are  owners  of  or  have  contracted  to  pur- 
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chase  land  in  a  certain  tract  known  as  Hayward  Home  Farm 
Tract,  subdivision  No.  1,  and  are  supplied  with  -water  by  George 
Schmidt,  the  successor  in  interest  of  the  Modern  Homestead 
Association.  Mr.  Schmidt,  or  his  predeoeesor  in  interest,  con- 
tracted with  all  those  receiving  water  from  this  system,  to  oper- 
ate said  system  until  such  time  as  a  mutual  corporation  was  or- 
ganized. He  further  agreed  to  deliver  the  water  at  cost,  which 
cost  included  cost  of  operation  and  maintenance. 

After  a  cai*eful  consideration  of  all  the  evidence,  it  appears 
that  neither  of  the  defendants  herein  is  operating  a  public  util- 
ity water  system,  as  defined  by  the  Public  Utilities  Act,  or  as 
interpreted  by  recent  decisions  of  the  higher  courts. 


OAUFORNIA  RAIIiROAD  COMMISSION. 

RE  F.  N.  FULLER  et  al. 

[Decision  No.  7011,  Application  Ka  4714.] 

Sale  ^  IrriffOtion  ttater  system. 

The  California  Commission  will  not  authorize  the  transfer  of  a 
water  system  constructed  solely  for  the  purpose  of  promoting  real 
estate  sales,  where  the  proposed  purchasers  are  not  in  a  position 
financially  to  operate  the  system,  and  where  the  proposed  sale  is 
merely  an  attempt  upon  the  part  of  a  real  estate  dealer  to  escape 
responsibility  which  he  owes  residents  of  a  tract  whom  he  induced 
to  purchase  by  promise  of  an  adequate  water  supply. 

[January  9,  1920.] 

Application  for  permission  to  transfer  certain  real  and  per- 
sonal property  situate  in  the  townsite  of  Las  Flores,  Imown  as 
Las  Flores  Water  Works ;  denied. 

Appearances:  W.  A.  Fish,  for  applicants* 

By  the  Commission:  The  applicants  in  the  above-entitled 
proceeding,  F.  N.  Puller  and  A.  L.  Puller,  ask  permission  to 
transfer  the  water  system  owned  by  them,  including  two  vacant 
lots  at  Las  Flores,  Tehama  coimty,  to  Rosa  E.  Stroing  in  ex- 
change for  488  acres  of  ranch  land. 

A  public  heai'ing  was  held  and  the  testimony  presented  shows 
that  F.  X.  and  A.  L.  Puller  are  engaged  in  a  real  estate  business 
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and  conduct  a  general  merchandise  store  and  pool  room  in  the 
tovmsite  of  Las  Flores;  that  about  1916  said  Fuller  brothers 
subdivided  and  marketed  this  townsite  and  constructed  a  water 
system  to  serve  the  tract  The  townsite  is  still  in  the  develop- 
ment stage,  there  being  only  thirty-one  residents. 

The  investigation  made  by  the  Commission's'  hydraulic  en- 
gineers, and  the  testimony  at  the  hearing  shows  that  the  approx- 
imate cost  of  the  water  system  in  question  is  $4,000,  The  prop: 
erty  is  now  encumbered  by  a  mortgage  of  $300.  The  actual 
exchange  of  these  properties  was  made  on  June  1,  1919,  and 
applicant  Stroing  took  possession  of  the  property  at  that  time  and 
has  since  operated  it 

It  developed  at  the  hearing  that  Bosa  E.  Stroing  and  her  hus- 
band, Henry  S.  Stroing,  who  propose  to  operate  this  water  sys- 
tem, are  without  funds  or  any  financial  resources  other  than  their 
interest  in  the  ranch  which  they  propose  to  exchange  for  this 
public  utility  property.  This  water  system  produces  an  income 
of  only  $35  to  $40  per  month,  and  therefore,  the  purchasers  will 
be  dependent  upon  earnings  from  other  sources  for  their  liveli- 
hood. Mr.  Stroing  it  not  strcmg  physically,  and  if  he  should 
beccnne  further  incapacitated  for  work,  the  income  from  this  sys- 
tem would  be  insufficient  to  employ  a  man  to  operate  it 

After  carefully  considering  all  of  the  evidence  submitted,  in- 
cluding the  fact  that  the  Fullers  constructed  and  operated  this 
water  system  to  promote  a  real  estate  project,  we  are  of  the 
opinion  that  it  is  inadvisable  to  permit  such  a  transfer,  and  that 
if  such  transfer  were  consummated,  the  interest  of  the  public 
would  be  seriously  injured. 

This  Commission  cannot  tolerate  the  transfer  by  real  estate 
concerns  of  systems  such  as  this,  where  the  transfer  is  clearly  an 
attempt  on  the  part  of  the  real  estate  dealer  to  escape  the  req>on- 
sibility  whidh  he  owes  to  the  residents  of  the  traot  whom  he  in- 
duced to  purchase  lots  and  houses  by  prcmiisea  of  adequate  water 
supply  and  other  improvemente. 
P.UJLi92oa 
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OAUFORNIA  BAIIiROAD  OOMMISSIOIT. 

V.  M.  STEELE  et  al. 

V. 

SIERRA  VERDUGO  WATER  COMPANY, 

[Deci8i<Mi  No.  701»,  Case  No.  1082.] 

Pitbfie  utiliiies  —  Wfiat  oonstitutes  —  Mutual  water  comp«rti|f. 

The  California  Commission  has  no  jurisdiction  over  a  complaint 
that  a  mutual  water  company  has  discontinued  service  to  a  coasumar 
upon  his  refusal  to  comply  with  a  demand  to  become  a  stockholder. 

[January  9,  1920.] 

Complaint  alleging  wrongful  discontinuance  of  service;  dis- 
missed for  lack  of  jurisdiction. 

Appearances :  F.  M.  Steele,  for  complainants ;  Haas  and  Dun- 
nigan,  by  J.  J.  Wilson,  for  defendant. 

By  the  Commission:  The  complaint  in  the  above-entitled 
proceeding  alleges  in  effect  that  defendant,  a  public  utility,  sup- 
plies water  for  domestic  and  irrigation  purposes  to  residents  of 
La  Crescenta,  Los  Angeles  county,  and  that  oomplainai^ts  have 
been  consumers  of  water  so  supplied,  paying  for  the  same  at 
metered  rates,  except  complainant  Steele,  who  has  never  received 
any  bill  for  water  used.  It  is  further  alleged  that  on  or  about 
May  1,  19 17,  defendant  served  notice  upon  complainants  that 
they  minst  purda^ase  water  stock  from  the  president  of  the  corpo- 
ration at  what  was  considered  an  exorbitaiit  price,  and  pay  for 
meters  then  installed,  or  service  would  be  discontinued.  Ther^ 
after,  upon  failure  of  complaini^nts  to  comply  with  the  demands, 
service  was  discontinued  and  complainants  w^*e  without  water 
as  IIP  Qther  supply  wad  availt^Ue.  Complainfoits  ask  th^t  de- 
fendant }^  deoiiM^  ft  public  utility  and  required  to  resliore  serv- 
ice. ,    .  .    .  '       ,     «   ^ 

Defendant's  answer  is  a  general  denial  of  the  alleigg^tions  of 
complainants,  and  asserts  that  defendant  is  a  mutual  watw  00m- 
pany  and,  as  such,  not  within  the  jurisdiction  of  this  Commis- 
sion. 

The  testimony  shows  that  Robert  A.  Walton  purchased  a  tract 
of  land,  built  a  water  system  and  placed  the  land  on  the  market^ 
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the  water  system  being  iAcovporated  ad  ^^Sien-a  Verdugo  Water 
CompBiijy^  a  mutual  wMsr  company.  Since  its  incdrporiition 
it  has  delivered  water  only  to  its  members  at  cost  and  is,  theare- 
fore,  not  a  public  utility  and  is  not  subject  to  the  jurisdiction, 
control  or  regulation  of  this  Commission^ 


OAIitFOttXIA  RAIUIOAD  COBOfXSSION. 

BE  DIEECTOB  GEXERAL  OP  RAILBOADS,  SOUTHEBN 
PACIFIC  BAILBOAD. 

[Decision  Ko.  7034,  Application  NOb  5813.] 

Service  —  MaUr^ade  —  Spur  tracks. 

In  the  industrial  growth  and  development  of  a  city  there  always 
Ineyitably  comes  some  period  in  a  certain  section  or  sections  where 
indiTidual  residence  property  will  suffer  damage  from  the  construction 
of  spur  tracks  to  serve  manufacturing  plants,  and  in  such  eases  *the 
necessify  for  ibis  service  must  be  weighed  against  the  protests  of 
such  prc^rty  owners,  ajid  if  the  boiefits  to  the  public  wiU  more 
than  compensate  for  the  property  loss  or  hazard,  permission  for  con- 
struction of  the  same  should  be  granted. 

[January  17,  1920.] 

A^puoATiOK  for  an  order  authorizing  the  construction  of  a 
spur  track  at  grade  across  Forty-seventh,  Forty-eighth,  Forty- 
lunth,  Fiftieth,  Fifty-second,  and  Fifty-third  avenues,  and  Vine 
street,  in  the  cify  of  Oakland ;  granted 

Aj^pearances:  Frank  B.  Austin,  for  United  States  Bailroad 

Administration-Southern  Pacific  Company;  A.  J.   Treat,  for 

■Federal  Wool  JVIanuf acturing  Company ;  Louis  S.  Wetmore,  for 

^ibby^  McNeill  &  Libby ;  Charles  L.  Brown,  for  protesting  prop- 

^fy  owners  of  Melrose  Station  Tract. 

Martin,  Commissioner :  In  this  application  the  Director  Gen- 
^^1  of  Railroads,  Southern  Pacific  Railroad,  seeks  permission 
^  Construct  a  spur  track  at  grade  across  Forly-seventh,  Forty- 
%hth,  Forty-ninih,  Fiftieth,  Fifty-second  and  Fifly-third  ave- 
^^^8,  and  Vine  street,  in  the  city  of  Oakland,  Alameda  county, 
^lifomia.  Resolution  No.  19537,  new  series,  passed  by  the 
^laiid  city  council,  grants  permission  for  the  construction  of 
r^^^  spur  as  applied  for. 
^•^•iti92oa 
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>  At'  the  request  of  property  ovmers  residing  in  the  Melrose 
station  tracts  a  public  hearing  was  held  on  January  9,  1920,  at 
San  Francisco. 

The  spur  track  covered  by  this  appUoation  starts  in  the  rail- 
road yard  near  Melrose  station,  swings  to  the  right  and  runs 
nearly  parallel  with  and  about  thirty  or  forty  feet  distant  from 
the  main  line  of  the  Western  Pacific  Bailroad  from  Forty-eighth 
avenue  to  Fiftieth  avenue.  At  Fiftieth  avenue  the  spur  runs 
in  and  along  East  Tenth  street  for  about  a  block  and  a  half  and 
then  meanders  by  a  narrow  private  right  of  way  into  the  large 
acreage  between  Forty-eighth  and  Fiftieth  avenues,  where  the 
plants  of  the  Federal  Wool  Manufacturing  Company  and  of 
Libby,  McNeill  &  Libby  are  to  be  located. 

The  blocks  of  land  between  East  Tenth  and  East  Twelfth 
streets,  from  Forty-seventh  avenue  to  Fiftieth  avenue,  are  va- 
cant, except  for  one  factory  plant  on  East  Twelfth  street.  The 
remaining  portion  of  the  district  traversed  by  the  spur  is  rather 
thickly  built  up  with  small  residences.  The  streets  in  this  sec- 
tion, with  the  exception  of  Forty-eighth  and  Forty-ninth  avenues, 
have  recently  been  improved  with  macadam  pavements,  con- 
crete gutters  and  sidewalks.  Fiftieth  avenue  is  the  only  street 
to  be  crossed  by  this  spur  which  extends  southerly  across  the 
main  line  tracks  of  the  Central  Pacific  Railway.  All  of  the 
streets  are  open  over  the  main  line  of  the  Western  Pacific  Rail- 
road Company. 

The  portion  of  Oakland  lying  between  Twenty-third  avenue 
and  Fifty-fourth  avenue  is  rapidly  being  given  over  to  industrial 
purposes.  This  industrial  growth  will  almost' certainly  continue 
in  the  future,  until  the  entire  district,  including  the  portion  now 
given  over  to  residences,  will  be  devoted  to  industrial  plants. 
During  such  growth  it  is  true  that  the  residence  property  will 
depreciate  in  value  as  residence  property,  but  ,will  later  be  en- 
hanced in  value  as  industrial  property,  as  some  very  high  types 
of  factory  buildings  are  planned  for  immediate  erection. 

Objection  by  the  property  owners  of  the  Melrose  station  tract 

is  based  on  many  reasons,  some  of  which  lie  outside  the  province 

of  this  Commission  and  should  have  been,  and  probably  were, 

considered  by  the  Oakland  city  council  at  the  time  it  passed  its 

resolution  granting  permission  for  the  construction,  of  the  spur. 
P.U.R.1920C. 
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The  Conxnuaaion  does  not  feel  that  this  spur  track  will  interfere 
seriously,  if  at  all,  with  the  operation  of  suburban  electric  trains 
Enough  Melrose,  as  the  Southern  Pacific  Company  has,  or  can 
construct,  ample  facilities  for  handling  this  industrial  traffic. 

Tlie  Commission  feels  that  'the  spur  track  should  have  been 
located  close  to  the  Western  Pacific  right  of  way,  from.  Fiftieth 
avenue  to  Vine  street,  but  has  been  furnished  with  information 
which  leads  it  to  believe  that  it  was  impossible  to  obtain  right 
of  way  for  such  location  and  that  the  right  of  way  secured  is  the 
best  that  can  be  obtained  at  this  time. 

It  is  true  that  the  existence  of  this  spur  track  will  increase 
the  hazard  to  school  children  and  others  who  will  be  forced  to 
cross  the  track.  However,  the  number  of  trains  a  day  will  be 
few,  the  speed  slow,  and  all  street  crossings  will  have  standard 
signs  warning  the  public  of  danger.  The  only  increase  in  hazard 
offered  by  this  spur  track  is  the  additional  care  required  on  the 
part  of  the  public  in  watching  for  cars  on  two  tracks  instead  of 
one,  as  this  same  traffic  would  have  to  move  over  these  same 
streets  if  the  industries  were  served  by  the  Western  Pacific 

Protestants  claim  that  the  industries  concerned  could  be  better 
served  by  a  spur  track  from  the  main  line  of  the  Central  Pacific, 
which  would  not  cross  any  streets  or  avenues.  Such  a  spur,  how- 
ever, would  cross  the  main  line  of  the  Western  Pacific  Railroad 
Company,  which  would  require  the  installation  of  an  interlock- 
ing plant.  The  main  objection  to  such  a  spur  would  be  the 
necessity  of  switching  by  the  Southern  Pacific  engines  back  and 
forth  through  this  interlocker  over  the  main  line  of  the  Western 
Pacific,  on  account  of  lack  of  room  between  the  Western  Pacific 
and  the  Federal  Wool  Manufacturing  Compan/s  plant. 

The  Commission  feels  that,  while  some  i-esidence  property  own- 
ers will  suffer  loss,  due  to  the  construction  of  this  spur,  and  that 
the  street  crossings  will  create  additional  hazards,  these  matters 
must  be  weighed  against  the  common  good,  the  good  of  the  public 
at  large,  and  the  growth  of  the  city  of  Oakland.  It  is  well  known 
that  the  city  has  made  many  endeavors  to  bring  in  new  indus- 
tries. In  this  case,  the  Commission  believes  that  the  building 
of  these  indu^tries^  the  growth  of  the  city,  etc.,  will  more  than 
compensate  for  any  loss  or  hazard  that  might  be  caused  by  the 
cimstruction  of  this  spur.  In  the  industrial  growth  and  develop- 
P.U.R.1920C. 
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ment  of  a  city  there  always  inevitaUy  comes  solne  period  in  a 
certain  section  or  sections  where  individual  residence  property 
will  suiFer  damage  and  this  is  unavoidable  if  a  city  i^  to  expand 
industrially.  It  is  hoped  that  the  location  of  the  spur  can  be 
improved  or  changed  at  some  future  time. 


comnsxmayr  PUBiiic  uTiiiiTiBs  gommissiok. 

BE  GROSVENORDALB  COMPANY. 
[Docket  Ko.  3266.] 

ComnUs9ion9  —  Jurisdiction  —  Decision  of  legal  questions. 

1.  The  Connecticut  Commission  should  assume  jurisdiction  to  pass 
upon  a  petitioner's  l^gal  right  to  construct  and  use  a  proposed  trans- 
mission system  upon  an  application  for  lipproval  of  the  method  of 
its  construction;  since,  otherwise,  it  might  spend  its  time  in  useless 
endeavor  and  since  all  parties  in  interest  are  protected  bv  the  right 
of  appeal. 

ElectHcity  —  Right  to  construct  trunsmission  line  —  Msmufa^uring 
corporation. 

2.  A  manufacturing  corporation,  without  special  charter  rights 
authorizing  it  to  do  so,  has  no  power  to  constmcf  an  electrical  trans- 
mission system  across  public  highways  and  across  the  existing  rights 
of  way  of  other  companies  engaged  by  virtue  of  their  charters  in  the 
rendition  of  public  service. 

Electricity  *  Purchase  of  Current  gewprated  outside  of  state. 

3.  it  is  the  legislative  policy  of  Connecticut  to  prohibit,  within 
the  state,  the  purchase,  sale  and  distribution  for  power  purposes,  of 
electricity  generated  outside  of  the  state. 

[February  17,  1920.] 

Petition  for  designation  and  approval  of  method  of  construc- 
tion of  a  66,000-volt  transmission  line  from  petitioner's  plant 
in  North  Grosvenordale  to  the  Massachusetts  stAte  line;  dis- 
missed. 

After  setting  out  the  petition  in  full  and  reciting  the  facts 
with  reference  to  the  time  and  place  of  hearing,  appearances  of 
the  parties,  etc.,  the  Commission  continued. 

By  the  Commission:  This  is  a  petition  brought  by  the  Gros- 
venordale Company  under  the  provisions  of  §  3901  of  the  Gen- 
eral Statutes  (Revision  of  1918)   praying  for  acceptance  and 
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adoption  of  its  proposed  phns  and  specifications,  and  for  the 
directicm  by  this  Oommission  of  the  method  of  constmction  of  a 
system  to  be  used  for  the  transmission  of  eleotrioity.  The  peti- 
tioner (The  Grofivenordale  C<aiipany)  is  a  Connecticnt  corpora- 
tion, chartered  by  the  state  for  the  purpose  of  engaging  in  and 
canyii^  on  a  manufacturing  and  mechanical  business  in  the 
town  of  Thompson,  but  has  no  specific  charter  rights  to  generate, 
transmit,  distribute,  or  sell  electricity. 

It  appears  from  the  plans  submitted  that  the  proposed  66,000- 
volt  transmission  line  or  system  extends  from  petitioner's  manu- 
facturing plant  in  North  Grosvenordale,  in  said  town  of  Thomp- 
son, northerly  to  the  Massachusetts  state  line,  a  distance  of  about 
three  miles,  principally  along  private  rights  of  way,  but  crossing 
certain  highways,  railroad  rights  of  way,  and  rights  of  way  and 
wires  of  the  American  Telephone  &  Telegraph  Company,  the 
Western  TJniiMi'  Telegraph  Company,  the  Southern  New  Eng- 
land Telephone  Company,  and  the  Putnam  Light  &  Power  Com- 
pany. "The  locations  of  its  crossings  of  the  highways  have  been 
approved  by  the  selectmen." 

It  appeared  from  the  evidence  and  facts  submitted  at  the  hear- 
ing that  petitioner  intends  to  purchase  for  power  purposes  from 
the  New  England  Power  Company  of  Massachusetts,  electricity 
generated  in  the  state  of  Massachusetts,  which  electricity  to  be 
transmitted  from  the  ConnecticutrMassnchu^etts  state  line,  south- 
erly to  petitioner's  plant  in  said  North  Grosvenordale,  over  and 
by  means  of  said  transmission  line  or  system,  said  transmission 
line  to  be  owned  and  maintained  by  petitioner,  but  at  what  point 
or  location,  whether  at  petitioner's  plant,  the  state  line,  or  the 
generating  plant  in  Massachusetts,  the  current  thus  transmitted 
would  be  measured  to  and  become  the  property  of  petitioner,  was 
not  stated,  because  the  detail  thereof  had  not  been  worked  out. 

The  Putnam  Light  &  Power  Company,  which  on  application 
was  made  a  party  herein,  is  a  Connecticut  corporation,  author- 
ized by  charter  to  generate,  distribute  and  sell  electricity  for 
light,  heat  and  power  purposes  in  the  towns  of  Putnam,  Thomp- 
son, Pomfret,  and  Woodstock,  and  is  now  exercising  its  charter 
rights  in  said  towns,  and  is  equipped  and  prepared  to  supply 
electricity  for  power  purposes  to  the  petitioner. 

The  Putnam  Light  &  Power  Company  appeared  in  opposition 
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to  the  granting  of  the  petition,  on  the  ground  that  petitioner  has 
no  l^al  right  to  construct  the  proposed  transmission  system,  and 
has  no  legal  right  to  purchase  and  transmit  electrical  energy 
over  said  system  in  the  manner  and  for  the  purposes  stated.  Ob- 
jection is  made,  not  so  much  to  the  particular  method  and  type 
of  construction,  as  to  the  legal  right  of  petitioner  to  construct 
and  use  any  kind  of  transmission  system  along  the  lines  and  for 
the  purposes  designated. 

[1]  The  prayer  of  the  petitioner  is  primarily  for  the  approv- 
al or  designation  by  this  Commission  of  the  method  of  construc- 
tion of  said  proposed  transmission  system,  and  in  the  determina- 
tion of  which  it  is  a  question  whether  tbe  Commission  at  this 
time  has  any  interest  in  or  jurisdiction  over  petitioner's  lawful 
rights  to  construct  and  utilize  the  same.  The  first  question, 
therefore,  is  whether  the  Commission  should  assume  jurisdio- 
tion  to  pass  upon  petitioner's  legal  right  to  construct  and  use  the 
proposed  system,  irrespective  of  the  method  of  construction. 

This  Commission  is  given  general  jurisdiction  over  the  regu- 
lation and  supervision  of  public  service  companies,  and  the  oper- 
ation thereof,  and  by  §  3901  is  given  specific  jurisdiction  over 
the  method  of  construction  of  every  system  used  for  the  trans- 
mission of  electricity,  whether  such  system  be  owned  and  oper- 
ated by  a  public  service  company  or  otherwise. 

It  was  suggested  |t  the  hearing  but  not  pressed  by  petitioner 
in  its  brief  that  the  jurisdiction  of  the  Commission  in  this  caae 
was  confined  solely  to  the  metliod  of  construction,  and  that,  as 
an  administrative  tribunal,  it  had  no  jurisdiction  to  pass  upon 
or  determine  the  charter  or  legal  rights  of  a  nonutility  company 
making  application  under  the  statute  for  an  approval  or  desig- 
nation of  the  method  of  construction. 

It  is  generally  customary  for  a  person  or  corporation  invoking 
the  aid  and  approval  of  a  court  or  an  administrative  tribunal, 
to  allege  and  prove  that  it  has  the  legal  right,  with  such  approval, 
to  perform  the  things  specified;  otherwise  a  public  tribunal 
might  be  called  upon  to  spend  its  time  in  useless  endeavor  (see 
Commission's  Docket  No.  2088).  The  Commission  in  the  exer- 
cise of  its  unquestioned  jurisdiction  over  the  regulation  and 
supervision  of  utility  companies,  is  necessarily  interested  in  the 
proper,  successful,  and  economical  rendition  of  the  public  serv- 
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ice,  and  in  that  connection  should  have  jurisdiction  over  a  ques- 
tion involving  an  invasion  of  existing  la^^fully  exercised  rights 
i^ich  mi^t  operate  to  the  detriment  of  such  service  and  the 
public  needs. 

The  legal  questions  presented  in  this  case  will  undoubtedly 
have  to  be  considered  by  some  tribunal  before  petitioner's  pro- 
posed system  can  he  put  into  actual  operation,  and  we  are  of 
opinion  that  this  C<»nmission  is  warranted  in  assuming  juris- 
diction and  in  passing  upon  the  questions  at  this  time^  and  we 
will,  therefore,  take  jurisdiction  of  and  consider  the  claims  pre- 
sented by  the  Putnam  Light  &  Power  Company.  The  right  of 
appeal  protects  all  parties  in  interest  from  any  erroneous  legal 
interpretation  the  Commission  may  apply  in  the  premises. 

[2]  The  rights  of  the  petitioner  involved  at  this  time  may 
be  divided  into  two  questions:  First,  its  authority,  without 
special  charter  rights,  to  construct  an  electrical  transmission 
system  across  public  highways  and  across  the  existing  rights  of 
way  of  other  companies  engaged  by  virtue  of  their  charters  in 
the  rendition  of  public  servioa  Second,  its  authority  to  piir- 
chase  from  a  foreign  corporation,  electricity  generated  outside 
of  the  state,  and  transmit  same  over  said  system  in  Connecticut 
to  its  manufacturing  plant,  there  to  be  used  for  its  own  power 
purposes. 

There  is  no  direct  statutory  prohibition  in  Connecticut  against 
the  generation,  distribution  and  sale  of  electricity,  but  when  such 
distribution  involves  the  use  or  occupancy  of  public  highways  and 
the  rights  of  way  of  ohartered  utility  companies  such  as  rail- 
roads, etc.,  the  right  to  so  use  and  occupy  is  by  l^slative  grant 
rather  than  by  municipal  or  corporate  permission*  The  statu- 
tory powers  conferred  upon  municipal  officers,  pertaining  to  the 
location  of  poles,  wires,  and  other  structures  of  a  utility  company 
in  a  public  highway,  are  as  to  the  poles,  wires  and  other  struc- 
tures of  a  company  possessing  charter  rights  to  erect  same  there- 
in, and  this  is  also  true  as  to  the  consent  of  adjoining  proprietors 
specified  in  §  3888  of  the  General  Statutes.  They  may  control, 
under  statutory  provisions,  an  existing  right,  but  apparently  have 
no  authority  to  create  or  grant  a  new  right  or  franchise.  The 
permanent  use  of  public  highways  for  other  than  highway  pur- 
poses, without  legislative  authority,  while  sometimes  permitted, 
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does  not  appear  to  be  warranted  irbere  opposition  is  interposed. 
The  rights  of  an  individual  or  linman  p^son  are  limited  by 
legal  or  statutory  prohibition  from  deiiig  asd  performing  cer- 
tain acts;  the  rights  and  powers  of  a  corporation  or  artificial 
person,  are  limited  to  the  perf  ormiinoe  of  such  acts  and  the  exer- 
cise of  such  powers  as  are  specifically  designated  and  conferred 
upon  them  by  charter  or  statutory  provisions  pertaining  to  the 
particular  corporate  endeavor.    A  utility  company  possessing  a 
charter  to  render  a  certain  stated  public  service  within  a  given 
teiTitory,  is  not  permitted  to  engage  in  business  foreign  to  such 
endeavor ;  a  manufacturing  company  possessing  a  charter  for  the 
purpose  of  carrying  on  a  certain  line  of  industry,  is  limited  in 
its  coi-porate  endeavor  to  its  particular  industry  or  industries 
and  to  the  acts  necessarily  or  naturally  connected  therewith.  The 
generation  and  use  by  petitioner  of  electricity  for  its  own  corpo- 
rate and  power  purposes  at  its  plant,  may  be  considered  as  a 
necessary  and  natural  part  of  its  authorized  industry,  but  the 
construction  and  ownership  of  a  transmission  line  over  and  across 
public  highways  and  other  semipublic  rights  of  way,  and  along 
an  acquired  private  right  of  way,  and  the  transmission  there- 
over of  electric  current  generated  out  of  the  state  and  purchased 
from  a  foreign  corporation,  are  in  our  opinion  acts  ultra  vires. 
[3]  Whatever  may  be  said  of  the  wisdom,  it  is  unquestionably 
the  legislative  policy  of  this  state  to  prohibit  within  the  state  the 
purchase,  sale  and  distribution  for  power  purposes  of  electricity 
generated  outside  of  the  state.     Section  3902  of  the  General 
Statutes  (Revision  of  1918)  provides  that:    "Any  corporation 
authorized  to  sell  and  distribute  electricity  to  electric  light  and 
power  companies,  railroad  companies,  street  railway  companies, 
or  electric  companies,  may,  within  the  territory  within  which  it 
is  authorized  to  transmit  or  convey  such  electricity  for  the  pur- 
poses aforesaid,  and  subject  to  the  restrictions  contained  in  § 
3903,  sell,  transmit,  convey,  and  deliver  electricity  generated 
within  the  state  to  any  person  or  corporation  desiring  to  use  such 
electricity  for  the  purpose  of  power,  and  for  any  use  incidental 
to  or  connected  with  manufacturing  purposes.'' 

The  corporations  here  designated  are  corporations  which  are 
authorized  to  sell  and  distribute  electricity,  and  are  confined  in 
their  operation  to  the  territory  within  which  they  are  authorized 
P.U.R.i92oa 
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to  transmit  and  are  limited  in  the  sale  and  delivery  for  power 
and  manufacturing  purposes  to  electricity  generated  within  the 
state.  The  restrictions  contained  in  said  §  3903,  further  limit 
such  corporations  ^'Within  the  territory  where  any  corporation 
organized  under  any  special  act  of  the  General  Assembly  shall 
be  engaged  in  the  businesa  of  selling  and  distributing  electricity 
for  light,  heat  and  power^'  until  notice  is  given  and  hearing  had 
and  a  finding  by  this  Con^nission,  as  set  forth  in  said  seotion. 

Said  §§  3902  and  3903  limit  the  operations  of  companiea  duly 
authorized  to  generate^  transmit  and  sell  electricity  for  power 
purposes,  and  afford  a  means  of  protection  to  chartered  local 
electric  light  companies  within  their  lawfully  occupied  territory, 
and  to  the  patrons  of  such  local  companies.  It  is  not  tenable 
that  a  foreign  corporiitian  should  have  greater  rights  to  invade 
and  supply  electricity  in  such  local  territory  than  a  Connecticut 
company  would  lu|ve,  or  that  a  local  manufacturing  company 
without  special  authority  to  generate,  transmit  or  sell  electricity 
would  have  the  right  to  buy,  transmit  and  use  for  power  purposes 
in  a  territory  where  a  chartered  electric  light  and  power  com- 
pany is  actually  engaged  in  business,  electricity  generated  out- 
side of  the  state, 

The  length  of  the  transmission  line  is  immaterial.  If  the  peti- 
tioner has  the  right  in  this  case,  it  would  have  the  right  to  tra- 
verse the  state  to  any  boundary  line  over  an  acquired  private 
right  of  way  and  purchase  and  transmit  electrical  energy  gen- 
erated outaide  of  the  state. 

We  are  of  opinion  that  the  location,  construction  and  utiliza- 
tion of  the  proposed  transmission  line  by  petitioAer  in  die  man- 
ner and  for  the  purposes  specified,  would  be  contrary  to  and  in 
violation  of  the  laws  of  this  state.  Holding  this  view,  it  is  un- 
necessary  to  pass  upon  the  particular  type  and  method  of  con- 
struction proposed,  and  for  the  reasons  herein  stated  the  petition 
is  denied. 

We  hereby  determine  and  direct  that  notice  of  the  foregoing 
finding  and  decree  be  given  to  the  petitioner,  to  the  municipality 
in  which  such  construoticm  was  proposed,  and  the  corporations 
whose  Hues  or  rights  of  way  are  to  be  crossed,  by  Henry  F.  Bill- 
mgs,  secretary  of  this  Commission,  by  forwarding  by  registered 
mail,  true  and  attested  copies  hereof,  addressed  one  to  die  Gros- 
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venordale  Company,  North  Grosvenordale,  Connecticut,  one  to 
the  Board  of  Selectmen  of  the  town  of  Thompson,  Thompson, 
Connecticut,  one  to  the  American  Telephone  and  Telegraph  Com- 
pany, No.  195  Broadway,  New  York  City,  one  to  the  Western 
Union  Telegraph  Company,  No.  195  Broadway,  New  York 
City,  one  to  the  Southern  New  England  Telephone  Company, 
New  Haven,  Connecticut,  one  to  Victor  S.  Curtis,  secretary, 
The  Connecticut  Company,  New  Haven,  Connecticut,  one  to  the 
Putnam  Light  and  Power  Company,  Putnam,  Connecticut,  and 
one  to  Arthur  E.  Clark,  secretary.  The  New  York,  New  Haven 
and  Hartford  Railroad  Company,  New  Haven  Connecticut,  on 
or  before  the  21st  day  of  February,  1920,  and  due  return  made 
hereon* 

Dated  at  Hartford,  Connecticut,  this  iTtih  day  of  February, 
A.  n.  1920. 

Public  Utilities  Commission,  Richard  T.  Higgins,  C.  C.  El- 
well,  and  J.  W,  Alfiop,  Commissioners, 


OONNECTXCI7T  PUBLIC  UTUilTIBS  COMMISSION,     . 

BE  ESSEX  BOABD  OF  TRADE  et  aL 
[Docket  No.  3290.] 

DUorimhmMon  —  Service  cennecUona  —  Oon/^racPuml  rHmUan&  — 
Policy  of  Commiseion. 

1.  It  is  not  the  policy  of  the  Connecticut  CommiB6ion  to  disturb 
contractual  obligations,  but  when  the  rules  of  a  utility  company  arbi- 
trarily require  the  entering  into  a  contract  before  receiving  service 
and  such  contract  is  in  its  effect  diacriminotory,  it  is  within  the 
province  of  the  Commission  to  require  a  uniform  nondiscriminatory 
rule  whereby  all  patrons  of  the  same  class  shall  receive  or  be  entitled 
to  receive  equal  benefits  and  assume  equal  obligations. 

Dieerimination  —  Service  connections, 

2.  The  maintenance  of  two  rules  governing  the  installation  and 
maintenance  of  service  pipes,  one  applicable  to  patrons  whose  services 
irere  installed  prior  to  a  certain  date,  whereby  the  company  continues 
its  ownership  and  takes  care  of  the  maintenance  of  the  service  pipes 
from  the  main  to  the  curb,  and  the.other  i^plicable  to  all  patrons  since 
a  specified  date,  whereby  such  patrons  are  required  to  install  and 
maintain  the  service  pipes  from  the  main  to  the  cellar,  is  discrim- 
inatory. 
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Service  —  Water  company  —  Service  couneetionm. 

3.  A  water  company  having  in  force  discriminatory  rules  witb 
reference  to  the  laying  and  maintenance  of  service  connections,  was 
required  to  put  into  effect  a  rule  providing  that  the  company  will 
lay  and  maintain,  at  its  own  expense,  all  service  pipes  from  fhe  main 
ID  the  street  to  the  curh  line  of  such  street,  and  the  service  pipe 
from  the  curb  line  to  the  cellar  or  other  point  of  termination  on 
patrons  premises  to  be  laid  and  maintained  by  or  at  the  expense  of 
the  patron  or  owner  d  the  property  served,  a  point  20  feet  distant 
from  the  center  line  of  any  highway  to  be  deemed  the  curb  line  in 
.  case  such  a  line  has  not  been  established. 

[February  19,  1920.] 

Petition  of  the  Essex  Board  of  Trade  and  the  Deep  River 
Business  Men's  Assbciation  for  a  raling  requiring  the  Guilford- 
Chester  Water  Company  to  lay  and  maintain  service  pipes  to  the 
curb  line  for  patrons  in  its  Chester  division  and  to  establish  a 
uniform  rule  applicable  to  all  such  patrons ;  existing  rales  held 
discriminatory  and  new  rules  ordered  established. 

After  setting  out  the  petition  and  the  facts  wiih  reference  to 
the  hearing,  the  Commission  continued. 

By  the  Commission:  This  is  a  petition  pertaining  to  the 
rules  of  the  company  governing  the  laying  and  maintaining  of 
service  pipes  in  the  Chester  division  of  the  Guilford-Chester 
Water  Company.  Prior  to  1915  the  rules  of  the  company  pro- 
vided that  the  company  should  lay  and  maintain  at  its  own  ex- 
pense the  service  pipes  from  the  main  to  the  curb  line  and  that 
the  customer  should  lay  or  pay  the  expense  of  laying  and  there- 
after maintaining  the  service  pipe  "within  his  premises''  to  wit : 
From  the  curb  line  to  the  cellar.  Subsequently  the  company 
changed  its  rules  whereby  it  undertook  to  require  the  patron  to 
lay  and  maintain  at  his  own  expense  the  service  pipe  from  the 
main  to  the  cellar. 

In  March,  1918,  a  petition  signed  by  two  patrons  of  the  com- 
pany was  presented  to  the  Commission  asking  that  the  company 
be  compelled  to  maintain  the  service  pipe  from  the  main  to  the 
curb  in  accordance  with  its  contract  and  the  rules  of  the  company 
at  the  time  the  service  was  first  installed.  That  petition  and  the 
ruling.thereon  is  found  in  Commission's  Docket  No.  2714.  The 
Subject-matter  was  treated  at  some  length  in  the  finding,  the 
Commission  at  that  time  raling  that  '^til  such  time  as  there 
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may  be  an  official  determination  of  an  equitable  uniform  rule 
applicable  to  all  companies  pertaining  to  the  laying  and  main- 
taining of  water  service  pipes,  the  Commission  is  of  opinion  that 
the  rules  of  the  company  in  effect  at  the  time  the  service  pipes 
were  first  installed  should  control  unless  such  rules  should  be 
changed  by  mutual  agreement  between  the  company  and  the  con- 
sumer," and  ordered  the  company  to  repair  and  properly  main- 
tain petitioners  service  pipes  from  the  main  to  the  curb  line. 

In  an  effort  on  the  part  of  the  Commission  to  standardize  the 
rules  of  water  companies  relative  to  the  laying  and  maintaining 
of  service  pipes,  a  committee  consisting  of  representatives  of 
different  water  companies  was  appointed  in  January,  1919,  to 
draft  and  submit  rules  governing  the  laying  and  maintaining  of 
water  service  pipes.  In  September,  1919,  the  committee  sub- 
mitted its  report  and  a  number  of  public  hearings  were  subse- 
quently held  before  the  Commission  considering  the  adoption  of 
said  report  or  a  modification  thereof.  Certain  rules  were  finally 
agreed  upon  and  approved  by  the  Commission  under  date  of  Jan- 
uary 14,  1920,  as  amendments  by  additions  to  order  "0"  of 
Commission's  Docket  No.  1447.  The  Commission  in  its  mem- 
orandum approving  of  said  rules  stated: 

"It  was  claimed  and  agreed  to  by  all  the  representatives  of 
water  companies  present  at  said  hearings  that  no  attempt  should 
be  made  in  the  proposed  rules  to  standardize  a  uniform  custom 
relative  to  the  ownership  and  maintenance  of  service  pipes,  and 
that  existing  company  rules  should  remain  undisturbed^  subject 
to  such  modifications  by  the  respective  companies  as  local  condi^ 
tions  might  require,  or  as  the  Commission  might  specifically 
direct  in  individual  cases.  It  was  agreed,  however,  that  all  serv- 
ice pipes  should  be  maintained  by  the  party  or  parties  owning 
same." 

"Hecognizing  the  reasons  upon  which  the  unanimoua  qpinion 
of  the  companies  was  based,  the  Commission  will  joiot  iaaist  at 
this  time  upon  the  adoption  of  a  standard  rule  for  all  eompaniea. 
Wherefore,  the  present  rules  of  the  companies  will  remain  in 
force,  subject  to  such  reasonable  modifications  thereof  an  the 
companies  may  from  time  to  time  establish,  or  as  may  be  ordered 
by  the  Commission  in  individual  cases  for  cause  shown.'' 
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Of  tfie  nil^  80  apph)V€Jd,  rule  W-10  reads  as  follo^v»: 

^'AU  maintenanoe  chargeB  including  the  thawing  of  frozen 
services  flhall  he  paid  for  by  the  party  o\*iiilig  the  service.  Where 
joint  ownership  or  maintenance  of  senrice  pipes  exists,  it  shall 
be  the  duty  of  th6  water  ccraipany  to  thaw  out  the  service  frozen 
and  th^  cost  divided  equally  between  the  subscriber  and  the  com- 
pany." 

Following  the  order  of  the  Commission  in  said  Docket  No. 
2714  and  at  the  time  of  bringing  the  pfehding  petition,  the  Guil- 
ford-Chester Water  Company  had  two  rules  governing  the  in- 
stallation and  maintenance  of  service  pipes,  one  applicable  to 
patrons  whose  service  pipes  were  install^  under  the  rules  of 
the  company  prior  to  1915,  whereby  the  company  continues  its 
ownership  and  takes  care  of  the  maintenance  of  the  service  pipes 
from  the  main  to  the  curb,  and  the  other  rule  applicable  to  all 
patrons  whose  service  pipes  were  laid  under  the  company's  mod- 
ified rules  since,  on  or  about  January  1,  1915,  and  to  all  new 
patrons  whereby  all  such  patrons  are  required  to  install  and 
maintain  the  service  pipes  from  the  main  to  the  cellar.  The  peti- 
tioners claimed  that  the  enforcement  of  the  two  rules  created  a 
discrimination  against  the  new  or  i*ecent  patron  causing  him  to 
pay  for  the  entire  installation  and  maintenance  diarges,  While 
the  old  patron  had  no  ^cpense  for  the  service  pipe  from  the  main 
t6  th&  curb  and  no  future  maintenanoe  charges  therefor. 

[1,  2]  It  is  not  the  policy  of  this  Commission  to  disturb  con- 
tractual obligations,  but  when  the  rules  of  a  utility  company 
arbitrtoily  requii^  the  entering  into  of  a  contract  before  receiv- 
ing service  and  such  contract  is  in  its  effect  discriminatory,  it 
id  within  the  province  of  the  Commission  to  require  a  uniform 
nondiscriminatory  rule  whereby  all  patrons  of  the  same  class 
shall  receive  or  be  entitled  to  receive  equal  benefits  and  assume 
equal  oWigiitiotiS,  The  enforcement  of  the  two  rules  as  above 
stated  ift,  in  tJie  opinion  of  the  Commission,  discriminatory.  The 
application  of  the  remedy  in  this  case  <^mes  under  the  provisions 
mehtioned  in  said  memorandum  in  Docket  Ko.  1447  by  the  mod- 
ification of  the  rule  by  the  Commission  in  an  individual  case  for 
cause  shown* 

It  seeihs  to  the  Commission  that  one  of  two  policies  should  be 
adopted,  eitlter  ftrH  requiriDg  the  compaiiy  to  hereafter  lay  and 
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maintain  all  service  pipes  from  the  main  to  the  curb  line  and 
hereafter  maintain  all  existing  service  pipes  from  the  main  to  the 
curb  line,  or  second,  requiring  all  future  patrons  to  lay  and  main- 
tain the  service  pipes  from  the  main  to  the  cellar,  and  all  present 
patrons  to  maintain  the  entire  service  pipe  from  the  main  to  the 
cellar,  even  though  part  of  said  pipe  was  originally  laid  by  the 
company  and  since  maintained  by  it  Either  course  will  leave 
some  inequalities.  By  the  first  policy  the  recent  patron  who, 
under  his  application  and  contract  paid  for  the  installation  of 
his  service  pipe  from  the  main  to  the  curb,  will  have  had  an  ex- 
pense not  sustained  by  the  earlier  patron,  and  imder  the  second 
policy  not  only  the  recent  but  all  future  patrons  have  and  will 
sustain  an  installation  burden  not  required  of  the  early  patrons 
representing  over  50  per  cent  of  the  present  number  of  patrons, 
but  either  course  will  assure  equal  obligations  for  all  future 
maintenance  of  present  services  and  require  all  new  patrons  to 
come  under  the  same  rule.  The  solution  depends  largely  on  pub- 
lic policy,  for  in  any  event  the  expense  ultimately  comes  out  of 
the  patrons  even  though  borne  in  the  first  instance  by  the  com- 
pany. 

Without  going  into  the  many  reasons  that  might  be  cited,  such 
as  location  of  mains,  excavations  of  highways,  charter  as  distinct 
from  individual  rights  in  highways,  etc.,  but  considering  the 
policy  adopted  by  the  company  in  its  origin  and  development, 
and  considering  particularly  the  unanimous  desire  of  all  its 
patrons  who,  in  the  final  analysis  pay  the  bills  and  are  apparently 
willing  to  pay  water  rates  sufficient  to  meet  all  necessary  expen- 
ses and  pay  a  fair  return  on  the  investment  under  wise  and  eco- 
nomical management,  we  are  disposed  to  adopt  the  first  policy 
requiring  the  company  to  lay  and  maintain  all  service  pipes  from 
the  main  to  the  curb.  This  policy  is  almost  a  universal  custom 
among  municipally  owned  water  companies  but  not  generally 
adopted  by  privately  owned  water  companies  of  this  state. 

[8]  Wherefore,  for  the  reasons  hereinbefore  stated,  the  Guil- 
ford-Chester Water  Company  is  hereby  ordered  and  directed  to 
so  modify  and  amend  its  rules  relative  to  the  installation,  laying 
and  maintaining  of  service  pipes  in  its  Chester  division  and  to 
establish  and  publish  rules  to  be  hereafter  effective,  providing 
and  stipulating  therein  that  the  company  will  lay  and  maintain 
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at  its  own  expenae  all  servioe  pipes  from  the  main  in  the  street 
to  the  curb  line  of  such  street  and  the  serriee  pipe  from  the  curb 
line  to  the  cellar  or  other  point  of  termination  on  patron's  prem- 
ises^ to  be  laid  and  maintained  by  or  at  the  expense  of  the  patron 
or  owner  of  the  property  served. 

In  event  of  there  being  no  curb  line  established  in  the  highway, 
or  agreed  location  for  such  curb  line,  a  point  30  feet  distant  from 
the  center  line  of  any  such  highway  shall  be  considered  as  the 
curb  line  for  the  purposes  of  this  order. 

Said  company  is  ordered  and  directed  to  supply  water  service 
in  accordance  with  such  provisions.  IN'othing  in  this  order,  how- 
ever, shall  be  construed  as  preventing  the  company  from  charg- 
ing a  proper  and  reasonable  amount  as  a  tapping  charge  for  tap- 
ping its  main  (which  is  at  present  fixed  at  $4  for  the  ordinary 
service  connection)  nox  of  requiring  the  payment  of  such  tapping 
charge  at  the  time  application  for  service  is  made. 

We  hereby  determine  and  direct  that  notice  of  the  foregoing 
finding  and  decree  be  given  to  the  petitioners  and  to  the  respond- 
ent company  by  Henry  F.  Billings,  Secretary  of  this  Commission, 
by  forwarding  by  registered  mail,  true  and  attested  copies  here- 
of, addressed  one  to  the  Essex  Board  of  Trade,  Essex,  Connecti- 
cut, one  to  the  Deep  River  Business  Men's  Association,  Deep 
Biver,  Connecticut,  and  one  to  the  GhiUford-Chester  Water  Com- 
pany, Clinton,  Connecticut,  on  or  before  the  27th  day  of  Febru- 
ary, 1920,  and  dxie  return  make  hereon. 

Dated  at  Hartford,  Connecticut,  this  19th  day  of  February, 
1920. 

Public  TTtilities  Commission,  Richard  T.  Higgins^'O.  0.  El- 
well,  and  J.  W.  Alsopj  Commissioners. 


INDIANA  PUBUO  SSSIVIGB  OOMSnSSIONS. 

BLMDALB  TELEPHONE  EXCHANGE  et  aL 

[No.  6122.] 

aerwice  —  TMeph^net  —  Change  of  sub9oHberm  fr^m  one  oompmnif  to 
another, 

Th«  ladiaaa  ComniiBaioii  has  up  jurisdiction  over  a  petition  of 
P.U.R.Utt()C. 
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the  ffubBcriben  of  one  Mephono  oompuy  mMag  to  beoome  ndwcriben 
of  another*  . 

[Febniary  27,  IWX^ 

PBtiTioN  for  permission  to  beoome  subscribers  of  the  Waynes- 
town  Telephone  Exchange;  dismissed  for  lack  of  jurisdictioiL 

By  the  CommiBsion:  On  January  88,  1930,  Mr.  Charles 
Claricson  and  others  filed  a  petition  wiih  the  Commission,  aver- 
ring that  they  are  subscribers  of  the  Elmdale  Telephone  Ex- 
change and  praying  the  Commission  to  issue  an  order  permitting 
them  to  becoiAe  subscribers  of  the  Waynetown  Exchange  of 
Waynetown,  Indiana. 

The  CcMnmission  being  advised  in  the  premises,  finds  that  it 
has  no  jurisdiction  in  matters  of  this  kind.  This  is  not  a  petition 
to  require  the  Waynetown  Telephone  Company  to  render  service. 
The  Commission  knows  of  no  reason  that  the  WajTietown  Tele- 
phone Company  should  not  render  service  subject  to  any  con- 
tractual relationship  between  the  two  telephone  companies.  The 
petition  should  be  dismissed,  and  it  will  be  so  ordered. 

it  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana,  that  this  petition  be,  and  it  is,  dismissed. 

Lewis,  Haynes,  MeCardle,  Johnson,  Van  Auken,  concurring* 
Approved  February  27,  1920. 


MIWOURI  ^ITBGLIO  OSiVlOB  CNnOfUfllOir. 

CITY  OF  KIBKSVILLB 

V. 

WABASH  BAILWAY  COMPANY  et  aL 

[Case  No.  fiW».3 

CrosBinoB  —  Jurisdiction  of  CfommiiBaion  -«-  OomBtmcfUoH  -^-  Wimm  of 
appiioation. 

1.  The  MiBBouri  Commission  has  jurisdiction  to  pass  upon  a  petition 
for  permission  to  construct  a  grade  crossing  before  the  right  of  way 
tllttefoir  hair  h%m  oondetAned;  .        <.     r 

Croasififfa  —  Grade  —  CofiUrucHon, 

2.  iftrmission  will  not  bfe  granted  for  the  coiiBtruclioif  of  a  grade 
P.U.R.1920C.  ^   * 
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eroMiiig  where  it  would  be  of  convenienoe  but  to  one  family,  and  then 
enlj  to' the  extent  of  saving  a  walk  of  approximately  100  feet. 

[March  11,  1920.] 

APBiacATioiT  fop  peimission  to  construct  grade  croesing; 
denied. 

By  the  Commission:  This  cause  is  before  the  Commission 
upon  application  of  the  city  of  Kirksville,  for  permission  to  open 
Buchanan  street,  in  the  city  of  Kirksville,  as  a  highway  croeeing. 
at  grade  over  the  tracks  of  the  Wabash  Eailroad  Company. 

Issues  being  properly  joined,  case  was  assigned  for  hearing 
before  a  Commissioner  at  Kirksville,  Missouri,  on  Thursday, 
February  19,  1920,  at  which  time  and  place  all  interested  par- 
ties were  given  an  opportunity  to  present  testimony  and  from  the 
evidence  there  taken  the  following  findings  of  facts  and  conclu- 
sioms  tbereon  have  been  adduced. 

Jurisdiction. 

[1]  The  defendant  raises  the  question  as  to  the  jurisdiction 
of  the  Commission  in  that  no  condemnation  of  the  necessary 
right  of  way  has  been  made.  This  question  was  definitely  de- 
cided by  this  Commissiim  in  Anderson  v.  St  Louis-San  Fran- 
cisco R  Co.  6  Mo.  P.  S.  C.  608,  608,  P.U.R.1919A,  6,  11, 
wherein  the  Commission  said : 

"We  have  held  in  these  cases  that  application  may  be  made 
to  the  Commission  for  permission  to  construct  the  crossing  be- 
fore the  right  of  way  for  the  same  has  been  condenmed;  that  it 
was  not  intended  that  the  expense  of  such  proceedings  shoiild  be 
had  before  it  was  known  whether  the  Commission  would  permit 
the  crossing  to  be  constructed.;  and  that  it  is  of  no  concern  to  the 
railroad  which  of  the  proceedings  is  had  first.  We  adhere  to 
these  rulings." 

[2]  The  evidence  shows  the  line  of  the  defendant,  running 
from  north  to  south,  passes  through  the  town  of  Kirksville,  and 
separates  a  portion  of  the  residence  district  from  the  business 
district  The  business  district  is  located  on  the  east  side  of  the 
defendant's  right  of  way.  The  south  side  of  the  Court  House 
Square  and  the  def€ndant*s  depot  are  upon  the  same  street, 
thence  proceeding  northward  the  following  streets  are  encount- 
ered in  the  order  named :  Harrison,  Missouri,  Hlinois,  Buchanan, 
P.U.R.1»20C. 
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Hickory,  and  Cettonwood.  All  of  Ihe  streets  named^  except 
Buchanan,  are  open  across  the  right  of  way  of  the  defendant. 
The  distance  from  Buchanan  to  the  next  open  street  in  each 
direction  is  234  feet.  At  the  point  of  the  proposed  crossing, 
Buchanan  street,  the  defendant  has  four  tracks  which  are  de- 
pressed ahout  four  feet  helow  the  street  grade.  Buchanan  street 
is  platted  one  block  west  of  the  defendant's  right  of  way  to  Cen- 
tennial avenue,  west  to  this  point  a  deep  gulch  or  cut  is  encoun- 
tered and  the  land  beyond  is  of  a  hilly  type  and  not  platted. 
There  is  but  one  residence  on  Buchanan  street  west  of  the  defend- 
ant's tracks.  The  evidence  shows  further  that  a  coal  company  has 
a  spur  track  leading  into  one  of  the  four  tracks  encountered  on  the 
proposed  crossing,  and  said  coal  company  uses  this  track  for  de^ 
livery  purposes  to  the  Wabash.  Thai  it  switches  on  and  over 
said  track  many  times  during  the  day.  That  approximately  fif- 
teen trains  in  each  direction  use  one  of  these  tracks  daily.  Every 
witness  testifying  in  this  case  stated  that  there  was  no  necessity 
for  the  opening  of  the  track  in  question. 

In  mmierous  cases  this  Commission  has  held  that  additional 
crossings  at  grade  would  not  be  authorized  unless  a  public  neces- 
sity was  shown  for  same.  Every  additional  grade  crossing  creates 
a  hazard  and  tends  to  make  difficult  the  operation  of  the  railroad. 
In  this  cause  the  evidence  shows  that  the  proposed  crossing  would 
be  of  no  convenience  to  but  one  family  and  then  only  to  the  ex- 
tent of  saving  a  walk  of  approximately  one  hundred  feet. 

The  complainant  has  signally  failed  to  show  such  public  necee- 
sity  for  the  proposed  crossing  as  contemplated  by  the  law  govern- 
ing same  and  an  order  will  issue  dismissing  the  complaint. 


KEVADA  PUBLIC  SERVIGE  COBIMI8SI017. 

BE  YBBINGTON  ELECTBIO  OOMPANT. 

[I.  &  S.  Docket  No.  22.] 

Service  —  Telephwues  —  Exteneiene  —  BmpU^eee. 

The  policy  of  mining  companiee  in  refusing  to  permit  cmpkjees  to 
Bubscribe  to  telephone   service  at  their   own  expense,  at  tMr  owb 
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reBidenoes,  for  their  own  personal  use,  except  through  extensions 
from  the  mam.  station  located  in  the  office  of  the  mining  oompanj» 
should  not  he  tolerated. 

[Fehruary  10,  1920.J 

Applicatiok  foi  permission  to  increase  telephone  exchange 
rates;  granted. 
Appearancea:  George  F.  West,  president,  for  the  applicant 

By  the  Commission:  The  petitioner  in  this  proceeding  oper- 
ates a  telephone  system  in  and  in  the  vicinity  of  Yerington,  Lyon 
county,  Nevada,  connecting  with  the  long-distance  lines  of  the 
Mason  Valley  Telephone  &  Telegraph  Company. 

The  petitioner  having  filed  with  the  Public  Service  Commis- 
sion a  schedule  of  increased  rates,  the  Commission  on  December 
26, 1919,  upon  its  own  motion,  issued  Investigaticm  and  Suspen- 
sion Docket  No.  22,  for  the  purpose  of  determining  the  proprie- 
ty of  the  new  rates  desired.  It  was  ordered  that  the  operation 
of  the  new  schedule  be  suspended  and  that  the  use  of  the  rates 
and  charges  be  deferred  imtil  January  31,  1920.  It  subsequent- 
ly appeared  that  the  above  investigation  could  not  be  concluded 
within  the  original  period  of  suspension,  and  the  Commission 
on  January  26,  1920,  again  suspended  these  proposed  rates  until 
March  2,  1920,  unless  otherwise  ordered  by  the  Commission. 

A  public  hearing  was  held  at  the  offices  of  the  Commission  in 
Carson  City  on  February  6,  1920,  all  members  of  the  Commis- 
sion being  present  No  one  appeared  to  protest  the  proposed 
increase  in  exchange  rentals.  During  the  presentation  of  peti- 
tioner's case  it  was  disclosed  that  certain  mining  interests  located 
in  the  vicinity  of  Yerington  have  worked  a  hardship  on  peti- 
tioner by  prohibiting  certain  employees  of  said  mining  com- 
panies from  obtaining  direct  exchange  service  on  petitioner's 
system.  At  the  present  time  it  is  the  practice  of  the  mining  com- 
pany to  install  extensions  io  the  premises  of  the  few  employees 
who  now  have  telephone  service,  thereby  compelling  said  em- 
ployees to  secure  telephone  service  through  the  main  station  lo- 
cated in  the  office  of  the  mining  company.  One  case  of  this  na- 
ture brought  out  in  the-evidenee  is  the  situation  arising  on  the 
'  Blnestone  Mining  &  Smelting  Company's  property.     It  is  the 

opinion  of  the  Commission  that  the  mining  company  of  course 
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has  the  riskt  to  the  use  of  such  instruments  either  in  the  main 
office  or  in  ontlying  buildings  where  the  service  is  nsed  entirely 
on  business  of  the  company,  but  the  policy  of  refusing  to  permit 
employees  to  subscribe  to  telephone  service  at  their  own  expense 
at  their  own  residences  for  their  own  personal  use,  accept  through 
the  medium  of  extensions,  is  unwarranted  and  st^ould  not  be 
permitted.  Such  subscribers  should  secure  telephone  service  on 
the  same  basis  as  other  subscribers  of  petitioner's  system  for 
like  service  and  under  the  same  conditions. 

During  the  course  of  the  hearing  the  representative  of  the 
petitioner  stated  that  his  company  desired  to  make  certain  exten- 
sions into  Smith  Valley  to  serve  approximately  twenty-five  farm- 
ers. The  fact  was  brought  out  that  the  desired  extension  might 
possibly  encroach  upon  'territory  at  present  served  by  another 
utility  of  like  character.  Inasmuch  as  this  request  was  not  part 
of  the  original  pleadings,  an  amended  petition  was  filed  on  Feb- 
ruary 16,  1920,  to  cover  this  latter  question.  In  order  to  afford 
an  opportunity  to  any  protestants  who  might  desire  to  be  heard 
regarding  this  extension  of  service,  it  will  be  necessary  that  a 
further  hearing  be  held  on  this  question.  Howex^r,  in  order  not 
to  delay  our  authority  granting  the  desired  increase  in  rates, 
the  Commission  will  at  this  time  pass  on  the  proposed  schedule 
and  leave  the  question  of  extensions  for  later  consideration. 


NEW  n»SBY  BOARD  OF  PUBIilC   UTHiITY  COBOOSSIOMSRS. 

EE  HACKENSACK  WATER  COMPANY. 

OonstUutianal  law  —  Impairment  of  contract. 

1.  The  New  Jersey  Commission  has  statutory  power  to  fix  rates 
deemed  by  it  to  be  just  and  reasonable,  when  existing  rates  are  found 
to  be  insufficient,  even  though  the  rates  fixed  may  differ  from  those 
named  in  contract  entered  into  between  the  utiUty  and  its  customers. 

JBales  —  OontradB  —  JPaHieu  of  Commiaoion. 

2.  The  New  Jersey  Commission  wiU  not  exercise  its  power  to 
change  rates  fixed  by  ordinance  or  contract,  unless  it  appears  that  the 
rates  fixed  by  such  agreement  will  involve  such  loss  and  hardship  as 
to  make  it  imposaible  for  the  company  to  midtr  aafe»  adaquate  and 
proper  service. 

[February  17,  1990.] 
P.U.R.1920C. 
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AppLicATioir  foi*  p«nlild$ion  to  iiief ease  rated  fixed  by  eoih 
tract;  denied* 

Appear&aces:  William  M.  Wherry,  Jr.,  aftd  Henry  L.  DeFor- 
eet  for  the  omipany;  John  J.  Fallon^  for  the  eit^  o£  Hoboken. 

By  the  Board:  The  Hackensack  Water  Company  filed  a  peti- 
tion showing  that  it  is  supplying  water  to  the  city  of  Hoboken 
in  accordance  with  the  tea-ms  of  a  contract  made  by  it  with  the 
said  city,  November  15,  1881,  as  modified  by  a  supplemental 
contract  April  30,  1897.  It  alleges  that)  because  of  the  present 
Mgh  operating  costs,  that  its  revenue  from  the  city  for  the  water 
supplied  to  it  is  insufficient,  and  that  the  rate  at  which  the  city 
is  procuring  its  water  is  unjust,  unreasonable,  and  insufficient, 
and  is  imjustly  discriminatory  and  in  favor  of  said  city.  It  peti- 
tions the  Board  to  fix  a  just  and  reasonable  rate  for  said  city. 

The  city  filed  an  answer  in  opposition,  in  which  it  urges  that 
the  Board  is  without  jurisdiction  in  this  matter,  and  is  without 
authority  to  modify  or  in  anywise  impair  the  obligations  of  the 
existing  contract. 

By  agi-eement  of  counsel,  the  taking  of  testimony  on  the  merits 
of  the  case  was  deferred  in  that  any  final  disposition  of  the  case 
would  lai-gely  depend  upon  the  determination  of  the  1^1  phase 
of  the  issue  raised  by  the  city  in  its  answer. 

The  water  company  delivers  water  to  the  city  at  an  intake  in 
said  city,  situated  at  Willow  avenue  and  I7th  street.  All  the 
mains  and  pipes  in  the  streets  of  the  city  through  which  the 
water  is  served  by  the  city  to  its  inhabitants  are  owned  by  the 
city,  and  the  rates  charged  to  the  inhabitants  are  fixed  by  the 
municipal  authorities.  The  relation  of  Hoboken  with  the  com- 
pany thus  differs  from  the  relations  of  other  municipalities  served 
by  .the  company,  where  the  water  is  swrved  by  the  company  direct- 
ly to  the  inhabitants  and  to  the  municipalities  for  municipal 
uses. 

On  November  15,  1881,  the  water  company  and  the  city  en- 
tered into  the  following  contract : 

^In  consideration  of  the  water  rents  hereinafter  agreed  to  be 
paid,  and  of  the  covenants  hereinafter  more  fully  set  foi-th,  the 
said  parties  do  covenant  and  agree  as  follows : 

^^Fvrst: — The  party  of  the  first  part  shall  furnish  and  supply 
P.i;.R.i920C.  11 
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to. the. party  of  ;the  second  party  during  the  term  of  fifteen  veura, 
commencing  on  the  first  day  of  November,  1882,  a  good  ?apd  suf- 
ficient supply  of  pore  and  wholesome  water  for  all  purposes  in 
the  cijty  o£  Hoboken,  and  for  that  purpose  shall  make  one  sixteen 
inch  and  one  twelve  inch  connection  from  their  reservoir,  each 
to  be  joined  to  the  main  pipe  of  the  said  city  of  Hobok^n  at  the 
northerly  line  of  said  city. 

^^ Second: — The  party  of  the  second  part  shall  maintain  all 
pipes  and  apparatus  used  in  said  city  in  good  order,  and  prevent 
by  all  means  in  their  power  all  loss  or  waste  of  water,  and  shall 
continue  in  force  all  such  rules  and  r^ulations  as  are  now  in 
use  by  said  city,  with  such  penalties  as  shall  prevent  all  misuse 
by  consumers  to  the  detriment  of  tlje  party  of  the  first  part. 

^^Third: — Cai'eful  surveys  shall  be  made  by  the  proper  author- 
ities of  said  city,  of  all  buildings  or  other  places  in  said  city 
which  shall  be  liable  to  pay  water  rents  and  of  the  amount  due 
on  each,  of  which  surveys  a  copy  shall  be  given  before  the  1st 
day  of  November,  a.  d.,  1882,  to  the  party  of  the  first  part,  and 
semiannually  thereafter  all  additional  surveys  shall  be  reported 
to  the  pai*ty  of  the  first  part,  and  the  proper  authorities  of  said 
city  shall  on  the  first  days  of  December  and  June  in  each  year, 
pay  in  advance  to  the  party  of  the  first  part,  such  water  rents  so 
ascertained,  whether  the  same  shall  have  been  collected  or  re- 
ceived by  said  authorities,  or  not,  from  the  consumers  of  water 
in  said  city. 

"Fourth: — In  all  cases  the  party  of  the  second  part  shall  on 
request  of  the  party  of  the  first  part,  have  the  water  measured 
by  the  meters  now  in  use  or  by  others  of  a  similar  pattern,  to  be 
approved  by  the  party  of  the  first  part,  and  shall  pay  to  the  party 
of  the  first  part  on  the  15th  day  of  November,  February,  May 
and  August  of  each  year,  the  amounts  which  shall  appear  by  such 
measurements  to  have  become  due  for  such  metered  water  for  the 
quarters  ending  the  first  days  of  said  months  respectively. 

^^Fifth: — The  proper  authorities  of  said  city  shall  pay  to  the 
party  of  the  first  part,  for  all  of  the  water  to  be  furnished  imder 
this  contract,  the  same  prices  as  are  now  charged  to  the  inhabit- 
ants of  Jersey  City  under  the  tariflF  adopted  by  the  board  of 
public  works  of  Jersey  City,  April,  1881,  with  6  per  cent  deduct- 
ed from  said  rates. 
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"Sixth: — ^The  party  of  the  first  part  shall  at  all  times  have 
access^  for  examinatioii,  to  all  plaoes  where  water  is  used  under 
this  agreement,  and  to  all  books  and  papers  relating  to  the  same. 

*^ Seventh  i — ^After  the  expiration  of  the  term  of  fifteen  years 
aforesaid,  either  party  wishing  to  terminate  the  use  of  water 
under  this  agreement,  shall  give  to  the  other  party  twelve  months'. 
notice  in  writing  under  seal." 

The  term  of  this  contract  was  extended  and  its  terms  were 
othen^ise  modified  by  a  supplemental  contract  dated  April  30, 
1897,  as  follows: 

'^In  consideration  of  the  water  rents  hereinafter  agreed  to  be 
paid,  and  of  the  covenants  hereinafter  more  particularly  set  forth,; 
said  parties  covenant  and  agree  as  follows : 

''The  parties  hereto  make  and  enter  into  a  new  contract  ot 
agreement  for  furnishing  and  supplying  water  to  the  city  of  Ho- 
boken,  for  a  term  of  twenty-five  years  from  November  1,  1897, 
when  the  agreement  made  November  15,  1S81,  between  the  par- 
ties hereto  expires,  upon  the  same  conditions,  covenants,  and 
agreements  as  are  set  forth  in  said  agreement  of  November  15, 
1881,  a  copy  of  which  ia  annexed  to  and  made  part  of  this  agi-ee- 
ment,  except  as  such  conditions,  covenants,  and  agreements  are 
herein  expressly  modified.  They  are  expressly  modified  as  fol- 
lows: 

:  ''(1)  The  reduction^  from  the  Jersey  City  tariff  rates  men- 
ticned  in  said  agreement  of  November  15,  18S1,  shall  be  in- 
creased from  5  per  cent  to  15  per  cent. 

'^(2)  There  diall  be  monthly  readings  of  meters  by  the  water: 
company  with  notice  to  the  water  commissioners  of  any  use  of 
water  in  excess  of  26  per  cent  over  the  reading  of  the  last  pre-, 
vious  month,  and  no  charge  shall  be  made  by  the  water  company 
for  water  furnished  during  the  quarter  in  which  such  notice, 
shall  be  given  for  more  than  such  percentage  above  the  charge 
for  the  .last  preceding  quarter,  if  such  .use  of  water  be  proved  to 
have  resulted  from  leaks  and  such  leaks  be  repaired  within  five 
dayA  from  the  date  of  such  notice. 

"(8)  The  Water  company  will  not  at  any  time  during  the  term* 
of  this  oont^art  receive  pay  for  water  furnished  to  any  person  or 
corporatioii  for  consumption  within  the  city  of  Hobokeui  except 
from  the  city  under  this  agreement  -  ^ 
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"(4)  The  water  aompAny  Aall,  upon  the  request  of  the  city 
to  he  given  on  one  year^ft  previous  notion  in  writing,  canse  all 
water  to  he  supplied  under  this  conl3*act  to  he  filtered  by  sand 
filtration,  or,  if  Ibe  company  i^ould  find  this  method  impracti- 
cable, then  by  some  approved  method  of  mechanical  filtration, 
provided  such  request  shall  not  be  made  prior  to  Xovember  1, 
1902,  and  from  the  time  when  water  to  be  supplied  tinder  this 
oontract  shall  be  filtered  the  reduction  from  the  Jersey  City 
tariff  rates  mentioned  in  the  contract  of  November  15,  1881, 
shall  be  decreased  from  15  per  cent  to  10  per  cent 

"(6)  The  seventh  clause  of  said  agreement  of  November  15th, 
being  inapplicable  to  the  renewed  agrecynent  is  omitted  there- 
froHL  The  16  inch  and  12  inch  connections  designated  in  the 
first  clause  of  said  agreement  have  been  made." 

[1]  The  present  application  is  to  fix  a  just  and  reasonable 
rate  for  one  customer  of  the  company,  viz.,  the  city  of  Hoboken. 
As  the  rate  is  fixed  by  a  contract  which  the  company  has  con- 
tinued in  force  in  effect  we  are  asked  to  nM>dify  this  OMitraet 

The  powei*s  of  the  Board  are  set  forth  in  the  act  creating  it 

Chapter  195  P,  L.  1911. 

II 

"16.  Kie  Board  shall  have  power: 

"(c)  After  hearing,  upon  notice,  by  order  in  writing,  to  fix 
just  and  reasonable  individual  rates,  joint  rates,  tolls,  charges 
or  schedules  thereof,  as  well  as  commutation,  mileage  and  other 
special  rates  which  shall  be  imposed,  observed  and  followed  there- 
after by  any  public  utility  as  herein  defined,  whenever  the  Board 
shall  determine  any  existing  individual  rate,  joint  rate,  toll, 
charge,  or  schedule  thereof  Or  commutation,  mileage,  or  other 
special  rate  to  be  unjust,  unreasonable,  insufficient  or  unjustly 
discriminatory  or  preferential." 

'  In  proceediugs  initiated  or  brought  under  this  section,  char- 
liers,  statutes,  contracts,  and  ordinances  fixing  rates  to  be  charged 
to  utilities  for  the  service  rendered  or  product  sold  enacted  oft 
entered  into  sometime  priotr  to  the  creation  of  the  Board  ^e  fre- 
quently present  Until  the  state  adopted  the  present  method  of 
regulating  the  rates  of  utilities,  ratesy  insofar  aa  they  were  regu- 
lated by  the  state  itself  were  fixed,  in  the  charters  of  the  utilities, 
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hj  k^pdatm  eDRQimeiki^  ajid  by  the  muBioipalities  eitl^r  undei* 
thdif  geneoral  powers^  or  under  special  authority  vested  in  tliem 
by  the  legislature.  When  the  etate  adopted  a^  ^^eral  r€^latoi7 
peli<7  iof  public  utilities,  it  became  uecesaary  to  determine  to 
what  extort  the  Board  or  body  adminiatering  the  regulation  ia 
bound  by  these  oharters^  enaotmenta,  and  municipal  ec«itracts. 
In  other  words,  did  ^  atate  bar  itself  f r<Hn  the  future  exercise 
of  its  power  and  right  to  regulate  rates  i  The  policy  of  the  . 
courts  in  oonstruing  the  aets  has  been  to  retain  to  the  state  the 
right  as  a  continuing  power.  And  that  it  diyested  itself  only 
where  any  other  eonatruction  of  the  statute  was  impossible,  and 
then  but  for  a  reasonable  lilnited  period. 

In  the  aet  incorporating  the  city  of  Hoboken,  passed  March 
29,  1855,  it  is  auth<^ized  to  ^^make  all  necessary  arrangements 
for  a  full  and  c<^ious  supply  of  good  and  wholesome  water  for 
public  and  private  use."  Other  powers  are  derived  by  the  city 
in  an  act  entitled  '^An  Act  to  authorize  the  water  commissioners 
of  the  city  oi  Hoboken  to  contract  fcnr  and  introduce  water  into 
aaid  eity,  and  to  provide  for  payment  therrfor"  approved  March 
28,  1857,  and  "An  Act  to  authorize  any  of  the  municipal  corpo-. 
rations  of  this  atate  to  contract  for  a  supply  or  a  further  or  other 
supply  of  water  therefor"  approved  April  2,  1888.  The  last 
named  of  these  acts  is  teroader  than  the  preceding  enactments 
and  it  appears  to  esin-ess  more  clearly  the  intention  of  the  legis- 
lature with  respect  to  the  binding  force  of  contracts  made  for 
water  supply.    It  i»ovides: 

^'That  it  shall  be  lawful  for  the  board  of  aldermen,  coimmon 
council,  oity  council,  aqueduct  board,  bpard  of  public  works, 
water  commissioners,  township  c(mimittee,  town  coQwittee  or 
other  board,  body,  or  dq>iurtment  oi  any  municipal  corporatioB 
in  this  state,  having  the  charge  or  control  of  the  water  supply,  of 
any  such  municipal  corporation,  to  make  and  wter  into  a  con- 
tract or  agreement  with  any  water  c<»apany  or  other  company^ 
ocmtraetor  or  contractors,  for  one  year  or  for  a  term  of  years, 
ior  the  obtaining  and  furnishing  of  a  supply,  or  a  further  or 
other  supply  of  watco*  to  such  municipal  corpprfbtiim  »  .  »  and 
any  sueh  c<^njte4et  and  agr/^menl,  when  so  mad^  ahall  he  the 
valid  and  lawful  contr«x$t  of  such  municipal  corporatioait  as  well 
as  of  any  such  wnter  company  or  other  cmupany,  c<mtra^r,  or 
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contractors  .  .  .  provided,  however,  and  it  is  herdby  expressly 
enacted  that  no  snch  agreement  or  contract  shall  be  for  a  longer 
period  than  twenty-five  years  in  any  one  term." 

The  contract  is,  therefore,  beyond  question  one  which  was  au- 
thorized to  be  made  by  the  legislature.  The  term  for  which  it 
was  made  was  within  that  which  the  legislature  authorized,  and 
would  be  construed  to  be  for  a  reasonable^period.  As  to  such 
contracts  the  United  States  Supreme  Court  has  said: 

"There  can  be  no  question  in  this  court  as  to  the  competency 
of  a  state  legislature,  unless  prohibited  by  constitutional  provi- 
sions, to  authorize  a  municipal  corporation  to  contract  with  a 
street  railway  company  as  to  the  rates  of  fare,  and  so  to  bind 
during  the  specified  period,  any  future  common  council  from  al- 
tering or  in  any  way  interfering  with  such  contract.  The  con- 
tract once  having  been  made,  the  power  of  the  city  over  the  sub- 
ject, so  far  as  altering  the  rates  of  fare  or  other  matters  properly 
itvolved  in  and  being  a  part  of  the  contract^  is  suspended  for  the 
period  of  the  running  of  the  contract."  (Detroit  v.  Detroit  Citi- 
zens Street  R  Co.  184  U.  S.  868,  22  Sup.  Ot  Eep.  410,  46  L. 
cd.692.)  •  ^        • 

As  betwe^i  the  municipality  and  the  company,  the  contracts, 
in  the  present  case,  are  legally  authorized  and  binding  upon  both. 
The  city  cannot,  during  the  remainder  of  the  term  thereof,  reduce 
the  rates  agreed  to  be  pidd  therein,  nor  can  the  company  increase 
the  same.  Other  municipalities  than  Hoboken  ate  supplied  by 
the  Hackensaek  Water  Company.  Assume  that  each  iminicipal* 
ity  had  a  similar  contract  with  the  company,  and  that  different 
rAtes  '^ere  named  to  each  for  similar  service.  Could  it  be  rea- 
sonably maintained  that  the  state,  in  determining  upon  a  state 
policy  of  regulation,  would  be  debarred  from  fixing  just  and  rea- 
sonable rates  in  the  entire  territory  served  by  the  utility  ?  If  so, 
excessive  rates  might  then  be  continued  in  some  localities  while 
others  would  continue  to  enjoy  insufficient  and  preferential  rates. 

In  Milwaukee  Electric  R.  &  L.  Co.  v.  Railroad  Commission 

(1918)  153  Wis.  592,  142  N.  W.  491,  the  company  urg^  that 

the  power  of  state  was  barred  to  regulate  its  rates  during  the 

tferm  of  a  contract  made  by  it  with  the -city  of  Milwaukee.    The 

chief  justice  drew  the  distinction  as  follows: 

^^ Assuming  that  under  this  language  a  city  iftight  make  ii  coA^ 
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tract  with  a  public  ^utility,  fixing  ntes  or  tolls  for  a  definite  pe- 
riod, which  would  bind  the  eity  itself  and  prev^it  any  change  of 
rates  by  the  city  authorities  during  the  contract  period,  the  ques- 
tion remains  whether  the  section  can  bd  construed  as  giving  the 
city  authorities  any  power  to  bargain  away  the  sovereign  right 
of  the  .state  to  i*egulate  fares  and  tolls  and  lower  them,  if  found 
to  be  excessive."  . 

When  the  case  came  to  the  Supreme  Court  of  the  XTnited  States 
(1915)  238  U.  S.  174,  P,U.E.1915D,  691,  596,  69  L.  ed.  1254, 
35  Sup.  Ct.  Bep.  820,  Mr.  Justice  Day  refers  with  very  appar- 
ent approval  to  this  language,  saying: 

''The  language  of  the  section  certainly  lends  itself  to  this  con- 
struction, and  there  is  nothing  in  specific  teims  conferring  the 
right  to  contract  by  agreement  between  the  parties,  much  less  to 
make  such  contract  during  its  existence  exclusive  of  any  further 
right  of  the  state  to  act  upon  the  subject  in  the  exercise  of  its 
legislative  authority/' 

The  Board  is  of  the  opinion  that  it  has  power  under  our  stat- 
utes, to  fix  rates  deemed  by  it  to  be  just  and  reasonable,  when 
existing  rates  are  found  to  be  insufficient,  even  though  the  rates 
fixed  may  differ  from  those  named  in  contracts  entered  into  be- 
tween the  utility  and  its  customers.  The  fact  that  the  Board 
has  this  authority  does  not  imply  that  it  should  be  exercised 
whenever. a  public  utility  submits  to  the  Board  a  petition  claim- 
ing that  the  rate,  at  which  it  has  agreed  to  supply  service,  is  in- 
sufficient,* and  asking  the  Board  to  fix  another  and  higher  rate: ' 

[2]  The  policy  of  the  Board  was  declared  in  its  report  filed 
Mardi  24>  1914^  in  the  matter  of  the  application  of  rates  of  the 
Wildwood  Water  Works  Company  to  the  Borough  of  North  Wild- 
wood.    In  this  case  the  Board  stated  the  following: 

"While  this  Board  has  the  poweir  to  fix  rates  and  establish 
rules  and  practices  governing  service  without  regard  to  ordinance 
provisions  or  contracts  between  onimieipalities  and  utilities,  we 
would  not  feel  disposed  to  exercise  such  power  to  relieve  a  utility 
from  a  burden  assumed  by  such  an  ordinance  or  contract  in  any 
case  where  it  appeared  that  a  municipality  or  its  inhabitants 
would,  wonder  such  ordinance  or  contract,  receive  rates  or  service 
,i&ore:  a^v^nt-ageous  than  this  Board  would  be  justified  in  order- 
ing, unless  it  appeared  that  such  ordinance  or  contract  imposed 
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terms  involving  such  loss  find  h&xddiip  M  to  nuilce  it  impossible 
for  the  company  to  render  safe,  sdeqoate^  and  proper  serviee." 

In  a  niunW  of  proceedings  siMe  die  Wiidarood  ease  was  dis- 
posed of,  the  Board  has  been  ocaif ronted  by  conditions  which 
made  it  imperative  f(»:  it  to  fix  higher  rates  for  jutalities  to  eharge, 
knowing  that  these  rates  would  be  in  conflict  with  rates  fixed  by 
ordinances  and  contracts.  In  such  cases  it  was  clear  that  abnor- 
mal increases  in  operating  costs  had  so  affected  the  utilities  that 
the  increases  were  necessary  if  the  ootnpany  was  to  continue  to 
render  safe,  adequate,  and  proper  service,  and  the  fixing  of  sni^ 
increased  rates  by  the  Board  has  be^i  consistent  with  die  policy 
declared  in  the  Wildwood  Water  Works  case  quoted  above. 

If,  in  the  case  now  before  us,  ti^  Board  did  not  possess  full 
knowledge  of  the  conditions  of  the  HackeosadL  Water  Company, 
and  the  extent  to  which  it  has  been  a&cted  b^  increased  operat- 
ing costs,  and  if  there  was  any  reasonalds  ground  for  assuming 
that  a  continuance  of  the  contract  with  Hoboken  might  lead  to 
such  depletion  of  revenue  as  would  interfere  witii  the  provision 
by  the  company  of  safe,  adequate^  and  proper  service,  it  would 
dearly  be  the  duty  of  the  Board  to  assiuuie  jurisdiction  in  this 
case  and  to  continue  the  proceeding  with  a  view  of  determining 
whether  the  rate  charged  to  Hoboken  shouid  be  changed,  not- 
withstanding the  existence  of  the  contract.  We  are  not  confront- 
ed by  this  condition.  The  Board  after  a  most  exhaustive  in- 
ventory and  appraisal,  and  a  determination  of  the  retvenoes  and 
op^*ating  expen^es  of  the  Ha<^ensack  Water  Company  fixed  the 
rates  which  the  wat^r  company  shouid  ehaiigpe.  These  rates  were 
applied  by  the  company.  Later  the  Board,  necognizing  inereales 
in  operating  costs,  permitted  the  company  to  make  an  addition 
to  the  rates  {previously  fixed  by  it  of  17.5  per  cent 

The  Board  hw  not  fixed  a  rfits  to  be  charged  in  the  city  of 
Hoboken.  In  the  report  of  April  36^  ldl7,  of  the  Board's  in- 
vestigpttion  of  the  company's  rates  which  set  forth  a  schedule  of 
rates  for  the  company  to  chaige  Hobok^i  was  excepted.  The 
Board  stated  at  tliis  time:  ''The  company  au^ies  water  to  the 
city  of  Hoboken  under  a  eontract  The  amfcmiit  paid  by  the  ci^ 
of  Hobok^s  for  water  is  predicated  on  Hoboken  City  rates.  These 
Are  rates  of  the  city  of  Hob^en.  They  are  not  rates  of  the 
Hackensaok  Water  Company/' 
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From  the  complete  kftairledge  whieh  the  Board  has  of  the 
financial  condition  ef  ifia  Hackenaaok  Water  Compan^^  it  is  of 
the  opinUm  that  this  caae  eOtnes  within  the  principle  emmciated 
by  the  Board  in  the  Wildwood  Water  Works  oase;  that  there  is 
no  such  emergency  confronting  the  company  at  this  time  as  would 
justify  c(Hitinuing  a  proceeding,  having  in  contemplation  the 
issuance  of  an  order  fixing  a  rate  which  would  be  inconsistent 
with  the  rate  fixed  in  the  contract  between  the  city  of  Hoboken 
and  the  company,  which  latter  rate  would  have  to  yield  if  a  dif- 
ferent rate  should  be  fixed  by  the  Board. 

The  Board  for  the  reasons  stated  will  not  continue  the  hear- 
ing on  the  company's  petition. 

Dated  February  17,  1920. 

Board  of  PubUc  Utility  Commissioners,  John  W.  Slocum, 
president^  Alfred  S.  March,  George  F.  Wright,  Andrew  Gaul, 
Jr.,  and  Harry  L.  Knight 


ITEW  YORK  l»tJBIiIC  8CaiVIC£  COlfBtlSSIOI^,  S£COKI>  DISTRICT. 

KB  CHAUTAUQtJA  TfiACTION  COMPANY. 
'   [€as^  K'o.  72»4.] 

Service  —  Abandonment  —  Ptiblie  convenience  —  LaeJe  of  peMTonai$e, 

1.  labile  conDeniflnce  requiring  the  contiaued  ofkeratloa  of  a  street 
T9Shm$  line,  oiiiMt  ba  predmled  upioii  a  xme  irhkh  eoaatantlj  laUs 
short  of  affording  reasonable  financial  support. 

ConsfUvftotuil  law  —  Impairment  of  contract  -*  Abandonment  of 
ebre^  railway  tine  —  VraneUiee, 

2.  Aa  abandotnaeBt  of  a  street  railway  line  aader  tiie  provisions 
ef  %  184  of  the  New  York  Law,  is  not  an  unlawful  impairment  of  con- 
tract obligations,  where  the  franchise  under  which  the  railroad  was 
operating  had  been  grante<l  while  8  ^^^  ^  tfae  Railroad  Law  was  in 
effeet,  and  eonditions  ia  tke  fraiictiae  witiii  reference  to  the  line  in 
question^  pertained  to  the  rates  to  be  charged  rather  than  to  the  re- 
quirement of  a  continued  operation  of  the  line. 

[February  ft«,  1920.] 

Pnrnoir  wader  %  184  of  the  Railroad  Law,  for  approval  of  a 
declaration  of  abaAdsaimeBt  of  a  portion  of  petitioner's  con^ 
strutted  roieto  in  ths  Tillage  ef  Westfield  and  to  Buoelona,  Chau- 
tauqua ^ountj;  gralit^ 
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Appearances :  Marion,  Fisher^.  Jamestown,  "New  York,  for  peti- 
tioner; Lee  Ottaway,  Westfield,  liT^w  •  York,  for  the  village  of 
Westfield ;  James  H.  Prendergast,  fWestfield,  New  York,  for  the 
town  of  Westfield.  ■   n 

Hill,  Chairman :  The  applicant  prays  for  the  approval,  under 
§  184  of  the  Eailroad  Law,  of  the  abandonment  of  5,332  feet  of 
its  road,  extending  from  First  street  in  the  hamlet  of  Barcelona, 
along  Portage  street,  to  a  point  opposite  the  New  York  Central 
depoli;  in  the  village  of  Westfield;  about  one-half  of  the  track  is 
situate  in  the  town  of  Westfield,  outside  of  the  village,  and  the 
remainder  in  the  village  of  Westfield.  The  portion  of  the  road 
in  question  is  an  outlying  branch  line  from  the  applicant's  gen- 
eral system,  which  latter  is  of  considerable  iaxtent,  the  branch  in 
question  beinjg  of  comparative  insignificance.'  Barcelona  is  a 
hamlet  on  the  shore  of  Lake  Erie  comprising  ahout  forty  houses 
within  a  radius  of  one-half  mile,  with  a  population  of  about  one 
hundred  people,  and  along  the  highway  occupied  by  the  track 
between  Barcelona  and  Westfield  are  twenty-three  houses,  most- 
ly located  just  north  pi  the  Lake  Shore  tracks  in  Westfield.  The 
population  of  Westfield  is  approximately  three  thousand  five  hun- 
dred. The  line  was  put  in  operation  in  1909^  a  small  street  car 
being  used  in  the  service.  It  has  always  run  at  a  heavy  loss  in 
operation,  the  loss  reaching  several  thousand  dollai*s  each  year. 
The.  Qp^rating.cpst  in  1917,  iQcluding  taxes  and  depreciation, 
were  shown  to  b©  $7,789.52,  against  revenues  of  $2,157.85,  and 
for  1918,  when  the  smaller  car  was  itsed,  the  co^rresponding  cost 
was  $6,108.92,  with  revenues  of  $1,368.25.  This  cost,  however, 
included  an  unusually  large  item  of  $807.50.  for  bridge  repairs, 
and  the  power  costs  are  perhaps  overstate,  being  based  upon  the 
average  cost  of  car  miles  operated  over  the  entire  system,  with 
no  allowance  for  the  smaller  demand  of  the  one-man  operated 
Barcelona  qslt.  But,  making  all  possible  allowance  for  error  in 
the  company's  favor,  the  fact  remains  that  even  with  the  one-man 
car  the  Barcelona  branch  shows  a  very  heavy  operating  loss,  leav- 
ing entii^ely  out  of  view  any  consideration  of  return. on  invest- 
ment.- In  1919,  the  complete  figures  were  not. available,  hut  it 
appears  that  u^  to  December  6th  the  revenues  were  $1,559.59, 
while  the  actual  platform  expense  was  $1,456«51.  .  The  corre* 
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sponding  platfonn  expense  for  1917,  witli  the  larger  car  wa3 
$2,942.12,  and  ndth  the  smaller  car  in  1918,  $1^668«51. 

The  expectation  seems  to  have  been  that  Barcelona  would-, 
develop  as  a  residence  and  summer  resort,  but  this  hope  never 
materialized,  the  trend  in  the  volume  of  traffic  having  been  down- 
ward rather  than  upward,  and  there  has  been  no  increase  in  either 
population  or  traffic.  There  are  only  two  Barcelona  residents 
who  ride  daily  to  business  in  Westfield,  and  oply  six  students 
during  school  terms  and  these  are  apt  to  walk  in  good  weather. 
The  heaviest  loads  during  the  day  consist  of  seven,  or  eight  pas- 
sengers. The  highway  is  good  and  antes  are  used  extensively 
by  the  residents  of  both  Barcelona  and  Westfield.  The  usual 
schedule  is  a  half -hourly  one  and  the  fare  is  5  cents.  There  is 
thus  a  dear  ease  for  abandonment,  unless  it  could  be  made  to 
appear  that  for  peculiar  reasons  the  operation  of  this  branch 
ooold  reasonably  be  continued  at  a  loss  which  should  be  absorbed 
by  the  general  system.  In  19 18,  increased  rates  were  allowed 
by  the  Commission  and  axe  now  in  effect,  but  without  satisfac- 
tory results.  The  railroad  as  a  whole  is  highly  unpi-ofitable  and 
it  is  absolutely  necessary  that  all  leaks  must  be  stopped  if  the 
property  is  to  survive.  The  greatest  proportionate  loss  is  on  the 
Barcelona  branch. 

[1]  Naturally,  abandonment  is  opposed  by  those  persons  who 
patronize  the  branch  and  to  whom,  we  must  infer,  it  is  a  very 
great  convenience.  The  facts,  however^  are  not  disputed.  The: 
hoard  of  directors  has  declared,  in  accordance  with  the  provisions 
of  the  statute,  that  the  branch  is  no  longer  necessary  for  ihe.suor. 
cessful  operation  of  its  road  and  the  convenience  of  the  public 
Objection  was  also  made  that  the  abandonment  will  have. the 
effect  of  eliminating  the  operation  of  the  Barcelona  ear  on  about 
one-half  mile  of  track  in  the  village  which  is  not  being  abandoned 
but  which  was  included  in  the  route  of  the  car.  This  service  is 
for  the  most  part  given  by  other  cars^  but  the  service  will  be  less 
frequent.  It  did  not  appear,  however,  that  this  portion  of  the 
service  had  been  considerable,  and  what  there  was  of  it  was  in- 
cluded in  the  earnings  of  the  car  as  given  above.  Of  course, 
every  railroad  which  is  patronized  at  all  is  a  great  convenience 
to  those  who  make  use  of  it;  but  public  convenience,  cannot  be 
predicated  upon  a*  use  which  constantly  falls  far  short  of  afford^ 
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ing  reasonable  financial  support.  In  this  case  a  fair  trial  haa 
been  given  tbe  Mterprise^  with  no  result  but  heavy  ftianeial  loss 
and  no  prospect  of  improvement  in  the  f ntnre. 

[9]  The  oi>jection  is  raised^  however^  that  because  of  eeirtain 
provisions  in  the  statutory  consents  of  the  local  authorities  by 
virtue  of  which  the  branch  was  constructed,  the  railroad  company 
has  no  legal  right  to  make  the  proposed  abandonment  under  § 
184,  and  that  said  section,  so  far  as  it  assumes  to  extend  tiiat 
power  to  the  company  is  unconstitutional. 

It  seems  that  the  various  statutory  consents  of  the  local  author- 
ities of  the  village  of  Westfleld  contain  a  provision  that  "said 
The  Chautauqua  Traction  Company  shall  provide  some  system 
by  which  it  will  carry  passengers  from  any  part  of  the  village  of 
Westfield  on  its  road  to  Barcelona  and  return  for  not  exceeding 
10  cents,"  tod  the  consent  of  the  local  authorities  of  the  town  of 
Westfield  contains  a  condition  that  the  company  ^'shall  carry 
persons  entering  its  cars  at  First  street  in  the  hamlet  of  Barcelona 
or  south  thereof  to  the  south  corporation  line  of  the  village  of 
Westfield,  for  5  cents  and  at  the  same  rate  within  said  points  in 
the  opposite  direction,"  and  also  a  condition  that  it  "shall  pro- 
nde  some  system  by  which  any  resident  of  said  town  regularly 
attending  the  public  schools  of  the  village  of  Westfield  may  buy 
...  a  book  of  tickets  ...  at  the  rate  of  twenty  tickets-  for 
65  cents,  giving  the  right  to  ride  on  the  road  of  said  company 
between  First  street  in  the  hamlet  of  Barcelona  and  Main  street 
in  the  village  of  Westfield."  All  of  the  consents  were  for  ft 
period  of  ninety-nine  years.  Said  last-named  consent  also  con- 
tained the  condition  that  in  case  of  failure  of  the  company  to 
comply  with  or  perform  any  of  the  conditions  upon  which  this 
consent  is  granted,  the  same  shall  be  forfeited  and  all  rights  there- 
under shall  immediatriy  cease  and  determine. 

The  position  is  taken  by  the  village  and  the  town  that  the  con- 
sents in  question  dtro  binding  contracts,  made  pursuant  to  power 
reserved  in  thd  local  authorities  by  constitutional  provisions,  and 
diat  the  conditions  of  such  consents  cannot  be  affected  hy  legisla- 
tion; that  hence  tbe  provisions  of  §  184  of  the  Railroad  Law, 
which  assumo  to  cletfae  the  company  vritfa  power,  by  means  of 
an  abandonment,  to  infringe  the  abov^uoted  conditions  of  the 
consents,  are  unconstitutional.     WillHmt  undertaking  a  discus- 
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eicm  at  IeiL|^  of  the  autl^orhies  90  f ullj  quoted  in  th^  b^i^  I 
think  it  is  important  to  coDsider,  first,  that  §  184  of  the  Railroad 
Law  waa  in  effect  at  the  time  of  the  grantijoig  of  the  consents  in 
question,  and,  second,  that  those  conditions  of  the  qonsents  which 
refer  particularly  to  the  Barcelona  branch  all  apparently  )iad  f^ 
their  design  the  fixing  of  the  rfttes  of  fare  to  Ban^ona  ntther 
than  the  making  of  a  condition  which  should  require  the  opera- 
tion of  cars  to  that  point. 

Counsel  for  the  objectors  insist,  however,  that  even  so,  the 
local  consents  or  franchises,  being  for  a  defined  term,  o<mfftit;ut^ 
at  least  an  implied  agreement  on  the  part  of  the  railroad  oompaaj 
to  operate  its  entire  road  for  the  full  length  of  the  term;  that 
such  condition  having  been  imposed  pursuant  to  power  vested  in 
the  local  authorities  by  the  constitution,  it  was  beyond  the  power 
of  the  l^slature,  by  the  adoption  of  §  184,  to  empower  the  com- 
pany to  avoid  the  obligation  thus  assumed ;  and  the  Quinby  case 
is  referred  to  as  authority  for  the  proposition  so  advanced.  I 
do  not  thus  construe  the  Quinby  case.  The  extent  of  that  deci- 
sion seems  to  have  been  that,  whether  or  not  the  legislature  pos- 
sesses the  power  to  r^ulate  rates  of  fare  which  have  been  fixed 
by  local  authorities  as  conditions  of  their  statutory  consents,  it 
has  not  by  the  prcndsiona  of  the  Public  Service  Commissions  Law 
delegated  such  power  to  the  Commission.  That  question  does 
not  arise  here,  because  the  right  to  abandon  here  invoked  has 
been  expressly  so  delegated  by  the  provisions  of  §  184  of  the  Bail- 
road  Law. 

In  matter  of  International  R  Co.  v.  Public  Service  Commis^ 
sion,  226  N.  T.  474,  RU.R.1919F,  355,  134  K  R  123,  the 
court,  dealing  with  the  subject  of  conditions  imposed  by  munici- 
palities in  consents  of  this  character,  says:  ^^No  contract  can 
withdraw  from  the  legislature  the  power  of  regulation  while  the 
consent  of  the  municipality  to  the  presence  of  the  road  oontinues. 
That  is  settled  beyond  doubt."  (Citing  Matter  of  Quinby  and 
other  eases.)  And  the  court,  dealing  with  the  subject  of  the  con- 
dition subflieqiiex^t  annexed  to  the  consent  further  a^d:  ^^he 
I^islature  may  say  that  subject  to  the  condition  subsequent  an- 
nexed to  ih#  oonaent  of  tl|e  locality,  there  shall  be  a  change  of  the 
motive  power  or  an  increase  of  the  rates.  It  may  say  that  if 
the  local  anikoritiea  do  noi  promptly  manifest  the  deotiM.  to 
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^revoke,  the  condition  Tfrill  be  waived.  The  doubt  is  whether  going 
further  it  may  wipe  out  the  condition  altogether  and  transfomi 
a  consent  that  was  qualified  into  one  that  is  absolute.  lii  decid- 
ing the  Qtiinby  caaei  We  left  that  question  open,  as  we  leave  it 
(>pen  n6w."  And  further  elucidating  the  doctrine  of  the  Quinby 
case^  thef  court  'continued :  "We  found  a  limitation  of  the  rate 
of  carriage  lawfully  imposed  by  a  municipality  as  one  of  the 
conditions  of  its  consent.  We  found  nothing  in  the  statute  ex- 
pressly  authorizing  its  annulment.  ...  In  default  of  clear 
'and  definite  language^  we  followed  the  settled  rule  that  a  statute 
ifluflt  be  construed^  if  fairly  possible,  so  as  to  avoid  not  only  the 
oonclusion  that  it  is  unconstitutional,  but  also  grave  doubts  up- 
on that  score.^* 
*  In  §  184  we  find  the  clear  and  definite  language  which  was 
lacking  in  the  Quinby  case.  We  coiiclude  that  the  objection  of 
unconstitutionality  is  not  sustained  and  that  the  prater  of  the 
jpetition  should  be  granted. 

All  concur. 


mew  YORK  PUBIiIO  SBRVIOB  COMMISSION,  SBOOND  BISTRIOT. 

ISAAC  S.  HELLER  et  al. 

V. 

NEW  YOBK  TELEPHONE  COMPANY. 
[Case  Na  7040.1 

THsorhnhmtUm  —  Roiea  —  Telephone  zones  —  Bates  not  excessive. 

The  New  York  Ckmunieaion  wiH  diflmin  a  oomi^iiit  ai  to  diecrim- 
ination  in  telephone  sone  rates,  where  it  appears  that  the  rate  oom- 
plained  of  is  not  excessive  in  itself,  and  the  discrimination  can  be 
eliminated  only  by  increasing  other  rates. 
»  •  ■      • 

(KmjiOOG,  Commissioner^  dissents.) 

[March   4,  IMO.] 

•   CoMPi^anrr  as  to  discrimination  in  telephone'  zone  rates;  dis- 
missed. .  '    M   ' 

Appearances:  Isaac  S.  Heller,  New  YoA  City,  a  o6mpiainarit, 
in  person  and  as  attorney  for  other  complainants  ;'darence  J. 
^^alston,  Neir  York  City,  individually  and  as  attorney  for  Wood- 
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mere  Ilnprovement  Association  and  others  interested ;  Robert  C. 
Birkhahn,  New  Yoric  City,  individually  and  as  attorney  for  oth- 
ers interested;  F.  N;  l%q[>ard^  Hewlett^  Nassau  oounty^  New^ 
York,  in  person;  Paul  H.  Bums,  New  York  City,  as  attorney 
for  New  York  Telephone  Company,  respondent. 

Hill,  Chairman :  This  is  a  complaint  by  a  resident  of  the  vil- 
lage of  Woodmere,  Long  Island,  who  is  a  patron  of  the  New 
York  Telephone  Company,  against  the  toll  charge  of  15  cents 
between  Woodmere  and  the  city  of  New  York,  boroughs  of 
Brooklyn  or  Manhattan. 

The  ground  of  the  complaint  is  not  that  the  rate  is  of  itself, 
considering  the  distance,  excessive,  but  that  it  is  discriminatory 
as  compared  with  the  6-cent  rate  charged  for  the  same  toll  service 
to  the  adjoining  communities  of  Far  Rockaway,  Cedarhurst, 
Lawrence,  and  Inwood.  The  fact  is  stated  to  be  that  the  rela- 
tive distances  are  substantially  the  same  arid  that,  therefore, 
there  is  no  sound  reason  for  the  large  difference  in  the  rate. 

The  apparent  discrimination  thus  complained  of  grows  out 
of  an  adjustment  of  the  territory  in  question  which  was  made 
by  the  Conunission  by  Virtue  of  its  order  of  December  16,  1912 
(Case  No,  2971),  on  a  complaint  of  residents  of  Inwood  and  oth- 
er poiAts,  a3  a  result  of  which  the  free  exchange  territory  of 
what  were  described  as  the  ]p'ar  Kockaway  exchange  and  the 
Woodmere  exchange  were  readjusted,  ,and  what  is  now  known  as 
the  Woodmere  exchange  was  substituted  for  the  then  Cedarhurst 
exchange.  Inwood,  Lawrence,  and  Cedarhurst  were  thus  thrown 
into  the  Far  Rockaway  exchange,  and  thereby  automatically  re- 
ceived the  benefit,  of  a  then  existing  15-cent  toll  rate  between  the 
Far  Rockaway  exchange  area  and  New  York.  The  Far  Rock- 
away  central  office  is  within  the  boundaries  of  the  city  of  New 
York  and  the  toll  rate  from  points  within  the  area  of  that  .ex- 
change to  the  city  of  New  York  has  thus  since  followed  the  tpll 
rates  applicable  to  points  within  the  city  of  New  York.  The 
result  is  that  at  present,  by  virtue  of  an  adjustment  of  the  rates 
in  the  city  of  New  York,  the  subscribers'  toll  rate  has  been  re- 
duced to  5  cents. 

On  the' other  hand,  the  subscribers'  toll  rate  from  the  Wood- 
mei'e  exchange  falls  into  the  category  of  exchanges  lying  outside 
F.U.R.1920C. 
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of  amd  contigQous  to  the  bousdarieft  o£  the  city  of  Xew  York, 
in  Trkat  might  be  called  the  first  zone  outside  of  aaid  city,  and 
thus  came  to  be  fixed  at  20  cents  (siaee  reduced  to  15  cents). 

In  the  order  of  December  16,  lOl?,  abo^e  referred  to,  this 
apparent  discrimination  received  the  attention  of  the  C!ommia- 
sion.  The  toll  rate  from  Woodmere  was  then  20  cents  and  the 
order  recited  that,  "The  present  20-cent  rate  between  the  so-called 
Woodmere  exchange  territory  and  Manhattan  remains  in  effect 
As  to  such  charge  the  Commission  expresses  no  opinion  at  this 
time.  The  discontinuance  of  mileage  charges  in  that  new  ex- 
chftnge  area  (meaning  the  readjusted  Woodmere  exchange  terri- 
tory) will  result  in  considerable  reductions  to  a  great  many  of 
the  subscribers  there  located,  even  with  a  20-cent  rate  to  Man- 
hattan. Whether  a  15-cent  rate  to  and  from  Manhattan  for  the 
Woodniere  exchange  subscribers,  which  include  those  at  Hewlett, 
should  be  made  effective,  is  a  matter  not  passed  upon  in  any  re- 
spect in  this  proceeding.'* 

It  is  quite  clear,  therefore,  that  the  apparent  discrimination 
arises,  not  because  the  Woodmere  rate  is  unreasonable  in  itself, 
but  from  the  fact  that  Inwood,  Cedarhurst,  and  Lawrence,  al- 
though lying  just  outside  the  boundaries  of  the  city  of  Xew  York, 
still  being  included  in  the  Far  Hockaway  exchange  area,  get  the 
benefit  of  the  fact  that  the  Far  Rockaway  central  office  is  within 
the  city  of  New  York,  and  it  thus  happens  that  by  reason  of  the 
formula  applied  by  the  telephone  company  uniformly  throughout 
the  state  of  New  York  in  the  making  of  toll  rates,  these  three 
communities  obtain  the  advantage  of  being  included  in  the  Far 
Rockaway  area  and  thus  enjoying  the  toll  rates  applying  thereto. 
On  the  other  hand,  if  we  should  use  this  fact  as  a  reason  for  re- 
adjusting the  toll  rates  from  the  Woodmere  exchange  area  to 
New  York  it  would  follow  that  the  toll  rates  from  all  other  ex- 
change areas  in  the  first  zone  equidistant  from  New  York  would 
have  to  be  reconsidered  on  the  same  ground. 

We  assume  that  the  complainant  and  those  in  sympathy  with 
him  are  not  particularly  anxious  to  deprive  certain  of  their  neigh- 
bors of  an  advantage  which  they  seem  fortunate  aaough  to  have 
secured  through  a  mechanical  application  of  a  general  formula, 
at  least  unless  such  depriration  would  result  to  the  advantage  of 
the  Woodmere  area.    Obviously,  if  there  does  exist  a  discrimi- 
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nation  which  calls  fpr  correetiony  the  Temody  is  to  be  f6im4  not 
hj  decreasing  Aa  WopdmcDre  rate  but  by  eliminating  thj^  advan- 
tage which  thia  mmrow  stiip  of  territory,  includimg  Inwood, 
Cedarhnnty  and  Lawrenoa^  seams  to  be  enjoying.  The  applica- 
tion of  this  remedy,  if  on  consideration  it  should  be  found  prop- 
er, would  not|  howoTer,  inure  to  the  benefit  of  the  comf^ainants. 
It  would  in  the  abstract  vindicate  the  principle  of  equality  of 
treatmenti  although  fnmi  a  practical  standpoint  the  telephone 
o(xnpany  alone  would  receive  any  financial  advantage. 

It  would  secsn  that  the  only  course  for  the  Commission  to  pur- 
sue is  to  dismiss  this  complaint  and  consider  any  needed  revision 
of  the  toll  rate  to  the  oily  of  New  York  from  Inwood,  Lawrence, 
and  Cedarhurst  in  connection  with  the  subject  of  New  York  in- 
terzone  toll  rates  when  and  as  that  subject  may  hereafter  conKe 
before  it  for  disposition.  The  period  of  the  continuation  of  the 
present  New  York  rates  expires  during  the  current  calendar 
year  and  no  doubt  the  entire  subject  will  come  before  the  Com- 
mission at  an  early  date. 

Opinion  presented  by  Chairman  Hill  was  concurred  in  by 
CiMnmissioners  Irvine,  Barhite  and  Fennell ;  Commissioner  Bar- 
hite  stating  that  in  his  opinion  the  matter  of  the  zone  rates  re- 
ferred to  should  be  taken  up  before  October  1st,  and  Commis- 
sioner Fennell  stating  that  he  does  not  agree  that  the  determina- 
tion of  the  question  raised  in  this  case  should  be  postponed  until 
October  1* 

Kellogg,  Commissioner,  dissenting:  By  order  of  this  Com- 
mission entered  September  16,  1919,  the  telephone  toll  rate  be- 
tween the  various  zones  in  the  city  of  New  York  was  limited  to 
a  TnaTJmum  of  5  cents.  This  rate  fixed  by  order  of  this  Com- 
mission must  be  deemed  to  be  reasonable. 

The  most  southeasterly  exchange  in  the  city  of  New  York  is 
the  Par  Bockaway  exchange  in  the  borough  of  Queens.  It  is 
near  the  city  line.  By  an  order  made  by  this  Commission  Decem- 
ber 16,  1912,  in  case  No.  2971,  the  adjacent  villages  of  Cedar- 
hurst, Lawrence,  and  Inwood,  in  the  county  of  Nassau,  are  served 
by  this  exchange,  and  are  thus  enjoying  a  toll  rate  to  other  zones 
in  the  city  of  New  York  of  5  cents,  to  the  same  effect  as  if  they 
were  actually  within  Queens  borough. 

The  next  exchange  to  the  east  is  that  of  Woodmere.     Under 
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the  pl'esent  tariff  subficribeln  served  by  it  pay'E  15-eent  toll  to 
the  borougl^  of  Manhattan  and  Brooklyn,'  as  distingaished  from 
the  S-cent  toll  paid  in  the  Far  Rodcawajr  exchange  area.         ^ 

This  very  marked  diBtinction  wheroby  the  cost  is  trebled  with 
substantially  no  increase  of  distance  for  the  same  service,  is  an 
imreasonable  disadvantage  to  the  complaining  locality  of  Wood- 
mere,  under  subdivision  8  of  §  91  of  the  Public  Service  Com- 
missions Law,  which  reads  as  follows: 

^'No  tel^aph  corporation  or  telephone  corporation  shall  make 
or  give  any  undue  or  unreasonable  preference  »or  advantage  to 
any  person,  corporation  or  locality^  or  subject  any  particular 
person,  corporation  or  locality  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatsoever." 

It  is  quite  true  that  increases  of  distance  warrant  increased 
charges,  and  that  zones  must  be  created  whose  distinct  boundaries 
mark  a  line  of  increase  from  the  lesser  to  the  greater  charge.  It 
is  also  true  that  this  necessarily  works  to  some  disadvantage  to 
those  close  to  the  boundary  who  being  beyond  it  must  pay  a 
greater  rate  than  their  more  fortunate  near  neighbor  the  other 
side  of  the  line. 

The  city  line  forms  a  natural  line  of  limitation  of  zone,  and 
the  inclusion  of  the  villages  of  Lawrence,  Inwood,  and  Cedar- 
hurst  within  the  privileges  enjoyed  by^  the:  actual  inhabitants  of 
the  city,  does  not  affect  the  questions  now  before  us.  They  may, 
or  they  may  not  be  entitled  in  fairness  to  the  same  rate  as  the 
residents  of  Far  Rockaway,  served  by  the  same  exchange.  How- 
ever, that  may  be,  or  wherever  a  zonal  boundary  is  drawn  there 
should  not  be  an  increase  from  5  to  15  cents  at  least  in  a  situa- 
tion such  as  is  experienced  at  Woodmere,  where  the  villages  are 
contiguous  and  are  separated  only  by  imaginary  lines. 

Some  increase  in  charge  would  seem  to  ha  proper  and  natural, 
and  5  cents  additional  added  at  each  zone  line  could  not  proper- 
ly be  complained  of,  but  the  increase  to  15  cents  seems  to  be  too 
abrupt,  and  is  an  unjust  discrimination  against  the  locality, 
which  the  statute  sought  to  prevent.  Of  oom-se  this  principle 
extended  would  require  the  inclusion  <rf  other  localities  similarly 
situated,  if  such  there  be,  in  a  10-cent  zone  adjacent  to  the  city 
of  Xew  York,  inmiediately  surrounding  the  6-cent  zone. 
P.U.R,1920C. 
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N£W  ^^OBK  PVBUC  8BRVI0B  bOMMISSIOX,  SSCOND  DISTRIOt. 

BE  A^XTEUES  &  SYRACUSE  ELECTBIC  BAILBOAD  COM- 

PANY. 

[Cmb  No.  6074.] 

'^'^''^^**Monim«fte  —  Street  railitay  and  interurban  rattway  Unee  — 
^^*«<ilfcr  eervioe. 

1.  la  fixing  orbaa   rates   for   »  street   railway  which   operates 
^^ght  serrice  on  an  interurban  line,  the  New  York  Commission  ex- 

^uded   freight   revenues   from  the   calculation,   charged   against   the 

^temrbaa  operation  a  proper  proportion  of  maintenance  of  way  and 

structures  and  power  and  deducted  fr<»n  the  city  operating  expenses 

this  proportion  and  the  wages  of  freight  motormen  and  conductors. 

Apportionment  —  Street  railway  and  interurban  railway  line  —  Coet 

of  maintenance. 

2.  In  fixing  urban  rates  for  a  street  railway  company,  Which  also 
(^Mrated  interurban  line,  the  apportionment  of  maintenance  of  way 
and  power  was  based  on  the  weighted  car  basis,  that  is,  by  using  the 
proportion  that  the  product  of  the  weight  of  the  freight  cars  multi- 
plied by  the  distance  traveled  bears  to  the  weight  of  all  cars  multiplied 
by  the  entire  distance  traveled. 

AjiporMonnient  —  Street  and  interurhan  railufays  —  General  and 
miaeellaneous  expenees. 

3.  In  fixing  urban  rates  for  a  street  railway  which  also  operated 
interurban  line,  general  and  miscellaneous  expenses  should  be  pro- 
portioned  to  allocable  expenses,  rather  than  apportioned  on  the  basis 
of  the  proportion  that  the  city  revenues  bear  to  the  entire  revenues. 


E^um  Reasonableness  as  a  whole  — *  Street  railway  system. 

Discussion  of  difficulties  of  apportioning  revenues  and  expenses 
between  street  railway  and  interurban  railway  lines,  p.  180.    . 

[March   9,   1920.] 

Petition  for  permission  to  increase  passenger  fares  in  city  of 
Auburn;  granted. 

Appearances :  Nottingham,  Nottingham  &  Edgcomb  (by  Ernest 
J.  Edgcomb),  Syracuse,  New  York,  as  attorneys  for  applicant; 
William  J.  Harvie,  Auburn,  New  York,  as  general  manager  of 
applicant;  William  S.  Elder,  corporation  counsel,  for  the  city  of 
Auburn;  J.  P*  Jaeckel,  as  city  manager  of  Auburn,  New  York. 

Irvine,  Commissioner:  This  case  presented  first  in  1917 
gought  an  increase  in  rates  within  the  city  of  Auburn  arid  Wi+hin 
ihe  city  of  Syracuse  from  6  cents  to  6  cents.  December  81,  1  >18; 
P.U.R.1920C. 
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the  inci'ease  was  permitted  in  the  city  of  Auburn  and  immedi- 
ately, ad  jeiniag  teiritory.  Petition  of  Anbom  k  6.  Elec^io  R. 
Co.  7  K  Y.  P.  S,  C.  (2d  Dist)  371.  The  petitioner  now  asks 
a  further  increase  within  the  same  territory  to  7  cents.  The 
operations  within  the  city  of  Auburn  are  conducted  under  various 
franchises  granted  to  the  ap^cant  and  its  predecessors,  some  of 
which,  at  least,  ccmtain  provisions  ret^trioti^g  the  fare  to  be 
charged  within  the  territory  herein  involved  to  5  cents.  This 
restriction  was  in  1918  waived  so  as  to  permit  the  Commission 
after  investigation  and  if  found  necessary  to  authorize  a  rate  of 
6  cents.  The  city  of  Auburn  on  January  13,  1920,  further 
waived  such  restrictions,  under  certain  conditions,  so  as  to  permit 
a  fui-ther  investigation  and  a  fare  not  to  exceed  7  cents  within 
the  same  limits. 

The  Auburn  &  Syracuse  Railroad  Company  operates  the  city 
system  within  the  city  of  Auburn.  Its  so-called  city  lines  are 
entirely  within  the  city  except  for  two  extensions,  each  leading 
some  distance  outside  the  city  limits  to  the  southward  to  a  point 
at  the  foot  of  Owasco  Lake  and  one  line  leading  out  an  extension 
of  Franklin  street  eastwardly  from  the  cily  to  Soule  Cemetery. 
The  company  also  operates  an  interurban  line  from  the  center  of 
Auburn  into  the  city  of  Syracuse  enteri^  the  city  of  Syracuse 
over  tracks  of  the  New  York  State  Railways.  The  interurban 
.  cars  enter  and  leave  the  city  of  Auburn  by  means  of  the  Frank- 
lin street  lina  Local  city  cars  furnish  service  by  the  two  roads 
to  Owasco  Lake.  There  is  also  local  car  service  on  the  Franklin 
street  line  to  a  point  near  the  eastern  city  limits  whei^  the  com- 
pany maintains  car  houses.  From  this  point  eastwardly  to  and 
from  Soule  Cemetery  the  local  service  is  performed  by  the  inter- 
urban cars.  The  sole  difficulty  in  examining  tlie  financial  re- 
sults of  the  city  operation  is  in  making  a  proper  apportionment 
of  the  expenses  between  the  interurban  line  and  the  city  system. 
It  is  true  that  the  Owasco  Lake  lines  present  some  features  of  ex- 
tra city  operation  but  they  are  operated  as  a  part  of  the  city  sys- 
tem by  local  cars  and  the  traffic  is  essentially  urban  in  character. 
There  is  no  reason  why  these  lines  and  their  operation  should  not 
be  considered  an  integral  part  of  the  cily  system.  On  the  inter- 
urban line  the  tariffs  are  so  constructed  as  to  yield  a  city  fare 
between  all  points  from  Soule  Cemetery  to  the  Auburn  terminus 
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with  transfer  privileges  as  upon  their  city  lines.    In  the  fereimes 
prcaetned  there  is,  therefore,  credited  to  the  city  (^emtion  a  cily 
few  for  every  intemrban  j^assenger  carried  on  interurbttn  cars 
iirto  or  ont  £rom  the  dty.    It  is,  therefore,  proper  to  consider  the 
iiitemrban  line  as  far  fls  So^le  Cetnetery  as  a  part  of  the  city 
system  both  as  to  revenues  and  expenses.    The  evidence  was  pre- 
sented on  behalf  of  the  applicant  upon  the  same  theory  as  in  the 
application  of  December,  1918.    This  method  was  then  accepted 
by  the  Commission  as  fair  for  the  purpose  in  view  but  Commis- 
aioner  Cheney  added:    "If  any  errors  of  judgment  haveJ  been 
made  in  this- apportionment  they  have  been  such  as  tend  to  in- 
crease the  apparent  net  revenue  of  the  city  lines.'*    The  case  then 
seemed  so  urgent  that  the  Commission  thus  accepted  the  showing 
after  it  had  been  found  on  examination  to  work  no  possible  in- 
justice to  the  city.    Inasnmch  as  the  city  rates  may  very  likely 
again  be  called  in  question  and  there  may  arise  controversies 
over  interurban  rates  it  is  now  felt  that  in  this  examination  an 
effort  should  be  made  to  establish  a  basi^  of  accounting  which 
can  be  observed  in  future  cases  where  different  interests  might 
be  presented  for  consideration. 

[1,  2]  In  addition  to  the  passenger  business  the  cotnpany 
operates  freight  cars  between  Auburn  and  Syracuse.  In  the 
former  case  the  city  operation  was  credited  with  a  proportion  of' 
the  freight  revenue.  ^This  was  ascertained  on  a  mileage  basis. 
The  freight  line  is  27  miles  in  length  and  8  miles  is  west  of  Soule 
Cemetery.  The  city,  therefore,  was  credited  wiA  one-ninth  of 
the  freight  revenue  and  expenses  were  apportioned  aft  in  the  case 
of  passenger  operation.  The  freight  business  is  excltistvely  in- 
terurban. We  are  here  dealing  solely  with  urban  passenger  rates. 
To  apportion  freight  revenues  to  cHy  operations  would  lead  to 
their  reduction  from  inte!rurban  revenues  fiSiould  a*  question  as  to 
the  latter  arise.  'We  think  a  better  fliethod  is  to  exclude  alto- 
gether freight  revenues  from  the  calculations^  te  ehai^  against 
the  interurban  operations  a  proper  proportion  of  maintenance  of 
way  and  structures  and  power  and  to  deduct  altogether  from  the 
city  operating  expenses  this  proportion  and  the  wages  of  freight 
motormen  and  conductors.  This  has  been  done.  The  apportion- 
ment of  maintenance  of  way  and  power  is  based  on  the  weighted 
car  basis,  that  is  to  say,  by  using  the  proportion  that  the  product 
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of  the  we^t  of  the  freight  cars  multiplied  by  tlie  distance 
traveled  .bears  to  the  weight  of  all  cars  multiplied  by.  the  distance 
traveled*  This  ought  to  afford  an  approximately  exact  appor- 
tionmepit  of  the  two  items.  This  correction,  while  necessary  for 
the  purposes  above  stated^  is  not  sufficient  in  amount  to  affect 
the  determination  of  the  case  now  before  us. 

[3]  Another  adjustment  of  more  serious  practical  consequence 
is  that  of  apportioning  general  and  miscellaneous  expenses.  The 
company  charged  to  the  city  operation  a  sum  based  upon  th£.pro- 
portion  that  the  city  revenues  bear  to  the  entire  revenues.  This 
method  is  one  not  infrequently  used  but  as  related. to  operating 
expenses  it  is  clearly  defective  as  involving  the  assumption  that 
expenses  are  necessarily  apportioned  to  revenues.  If  this  were 
true  there  could  be  no  basis  whatsoever  for  fixing  rates  because 
whatever  they  might  be  the  expenses  would  rise  or  fall  with  the 
increase  or  reduction  of  the  revenue.  There  is  no  method  very 
satisfactory  of  apportioning  such  general  expenses  but  on  the. 
whole  a  more  nearly  accurate  result  can  be  attained  by  assuming 
that  the  general  and  miscellaneous  expenses  are  proportioned  to 
the  allocable  expenses.  This  method  has  been  pursued  with  the- 
result  of  chargiog  against  the  city  operation  for  the  year  1919 
about  nine  thousand  dollars  more  than  appears  in  the  company's 
exhibits. 

In  other  respects  than  those  above  mentioned  the  method  adopt- 
ed in  1918  has  been  pursued.  Direct  allocations  are  made  wher* 
ever  practicable  and  where  appraisements  have  been  necessary 
they  are  based  upon  generally  accepted  methods  set  forth  at 
length  in  the  evidence  of  the  auditor  of  the  company.  .  To  repeat 
them  here  would  require  unnecessary  detail.  So  adjusted  we 
obtain,  the  following  income  account  for  the  dty  system  as  here* 
inabove.  defined  for  the  year  1918,  when  the  5-cent  fare  was  in 
effect  for  nearly  the  entire  year^  and  for  19Xd  when  the  6-cent 
fare  was  in  effect 
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Aithwm  and  Syracuse  Electric  Railroad  Company^ 

Statement  of  Income — Increased  Fare  Zone 

(BeTiaed'fran'oompanj'B  exhibits) 


-  '        •                         'J. 

12  Months  ended  Dec.  31. 

. 

1918. 
IXollara. 

1919. 
Dollars. 

Revenne  from  traasportatioik-^ 
Pasaenffer  reTcnne  . . . .' 

218,507.09 
69.00 

259,895.80 
162.31 

Chartered  car  reveniiA 

Total    ;..,..-...■ 

218,570.93 

260,058.11 

Other  street  railroad  revenue — 
Advertising  and  other  privileges •  •  • . . 

989.40 
6,020.82 

392.80 
4,475.00 

1,760.15 

6,057.87 

472.36 

Rent  from  tracks  and  lacilities 

Rent  from  buildings  and.  other  property 

Park  and  resort  revenue 

Total    

11,878.02 

8,290.38 

Gross  earnings  from  operation  •••••«• 

230,454.95 

41,129.39 

29,399.64 

140,206.57 

6,668.58 

30,160.00 

268,348.40 

38,631.47 

31,321.39 

155,335.68 

1,571.39 

43,418.00 

Operating  Expenees: 
Maintniance  of  wav  and  structures 

Maintenance  of  equipment   * 

Conducting  transportation   

IVafiic    • 

General  and  miscellaneous   

Total    

253,564.18 

270,277.03 

Xet  earnings  from  railroad  operation   

1  23^09.23 
10,917.29 

1 1,929.44 
0,660.03 

Leas  taxes  accrued 

Income  less  operating  expenses  and  taxes 

y<mcperatinff  revenue: 
Interest  revenue 

1  34,026.52 

3,662.98 
1,052.85 

1 11,598.47 
3,859.43 

14isce11aneoua    .•..'..• 

806.86 

'    Total   .A*.,; ; 

4,785.83 

4,666.20 

Gross  income   i 

129,290.69 

4,800.00 
1,718.76 

1 6,932.16 

Deductions  from  income,  except  interest — 
"Aack  and  terminal  privileges 

Subway  rental  

Total 

6,518.76 

Ineome  applicable  to  capital  investment 

135,809.45 

1 6,932.16 

iftefidt.  •  '  •  •    >  «  ,  ^    ..     . 

This  shows  a  deficit  from  rfiilroad  operation  under  the  6-cent 
fare  of  $1,929.44,  a  deficit  after  paying  taxes  of  $11,698.47,  and 
of  income  applicable  ip-  c<ipital  investment  of.  $6,932.16.  In- 
terest on  bonds  is  not  deducted.  On  tibe  face  of  this  showing  no 
inquiry  into  the  value  of  the  piroperty  is  necessary.  The  city 
system  is  of  very  considerable  extent  and  the  equipment  seenis 

adequate  and  in  good,  co!P<ditipiL  *  ift  ^8  Cjsrtainly  entitled. to  earn 
P.UJL1920C.         ,  .       . 
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some  return  &nd  more  than  can  be  hoped  under  present  conditions 
even  from  the  proposed  increase  in  face*  Furthermoie^  the  evi- 
dence shows  that  the  platform  men  are  receiving  Iowct  wages 
than  those  generally  prevailing  on  similar  systems.  They  seek 
an  increase  and  the  company  believes  that  the  increase  is  proper 
and  should  be  allowed  if  the  company  has  the  means  to  allow  it. 
This  will  further  increase  expenses.  The  result  is  very  dear 
and  the  application  must  be  granted. 

Under  the  terms  of  the  city's  waiver  the  franchise  re8tricti<ms 
are  waived  for  a  period  of  three  years.  It  is  also  provided  in 
effect  that  the  city  may  at  any  time  within  that  period  apply  to 
the  Commission  for  a  reduction  in  rates.  With  this  right  re- 
served to  the  city  the  order  should  be  that  the  new  rate  be  per- 
mitted for  a  period  of  three  years  from  the  date  of  thfe  order  un- 
less before  that  time  it  should  be  volimtarily  reduced  by  the 
company  or  should  be  changed  by  order  of  the  Commission. 

In  conclusion,  it  may  not  be  amiss  to  repeat  an  admonition 
given  already  to  some  other  companies  imder  similar  conditions, 
that  is,  that  as  there  seems  now  to  be  no  prospect  of  early  return 
to  conditions  formerly  considered  normal  in  finance  and  prices, 
the  best  efforts  of  the  company  should  be  given  to  devising  means 
of  reducing  expenses  without  impairment  of  service.  Not  that 
the  Commission  deems  the  present  expenses  excessive  as  com* 
pared  with  other  systems  operating  under  present  methods ;  they 
are  not  so ;  but  because  it  is  felt  that  some  improvements  in  the 
methods  themselves  are  imperatively  necessary. 

All  concur* 


NBW  YORK  PUBIiIO  SBRYIOE  COMMISSION,  SSOOirD  BI^CTDOT. 

HORATIO  G.  GLBN 

V. 

ICOHAWC  BDISOX  COHPANT,  INC. 

[Case  No.  70eT.] 

Service  <—  Meters  —  EUctric  -*  Loctitian. 

1.  A  rule  of  an  electric  company  that  aU  meters  sbould  be  located 
in  ceUarfl,  is  unreasonable,  and  cafiAot  be  enforced  by  tUe  utility. 
P.U.R.1920C. 
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Serriee  —  Service  oonn^ct^^fis  —  Eltctriciiu  -^  Iron  cotiauiie, 

2.  A  rule  of  an  electric  company,  that  all  ivires  from  tiie  terrica 
to  tk«  Bwter  wM  be  rvn  in  txpoeed  iron  eonduiti»  ii  reasonable. 

[Harob  9,  1920.] 

CoHBLAJNT  aa  to  practice  in  respect  to  electric  wires  in  builcV 
ings  being  eocktfed  in  naetal  pipes,  and  witk  naspeot  to  the  placing 
of  electric  meters;  complaint  as  to  rule  requiriiig  meters  to  be 
placed  in  cellars  sustained^  but  complaint  as  to  rule  requiring 
wires  to  be  run  in  iron  condaits,  dismissed. 

Appeariuifies:  Horatio  G.  Glen,  Scbeneetadjy  the  eooaplainant 
in  person ;  D.  E.  Peck  (Law  Department  General  Electric  Com- 
pany, Schenectady)  for  the  respondent* 

Kellogg,  Commissioner :  In  this  proceeding  the  complainant, 
in  behalf  of  himself  and  other  property  owners  in  the  citv  of 
Schenectady,  criticizes  certain  regulations  adopted  and  practices 
followed  by  the  respondent,  in  regard  to  the  location  of  meters 
and  placing  of  wires  in  iron  conduits. 

By  regulations  of  the  company  adopted  September  1,  1915, 
and  renewed  March  1,  1919,  it  assumes  to  prescribe  cei-tain  re- 
qnirements  as  to  the  place  in  which  meters  should  be  located  in 
buildings,  and  as  to  the  protection  of  wires  by  enclosing  same  in 
iron  conduits.  The  regulations  reqiiire,  with  certain  exceptions, 
the  installation  of  meters  in  cellars.  They  also  require  that  ''all 
wires  from  the  service  to  the  meter  must  be  run  in  exposed  iron 
conduits  not  smaller  than  three-fourths  inch," 

By  requiring  the  installation  of  the  meter  in  the  cellar,  and 
the  placing  of  the  wires  in  iron  conduits  from  the  point  where 
they  attach  to  the  upper  part  of  the  building,  running  thence 
down  along  the  side  of  the  building  and  into  the  cellar  to  the 
meter,  the  cost  of  construction  is  somewhat,  although  not  mate- 
rially, increased  and  the  presence  of  the  conduit  on  the  outside  of 
the  building  is  claimed  to  be  unsightly. 

In  instances  where  a  tenant  has  moved  out  of  a  building,  and 
the  meter  which  was  placed  to  the  upper  stories  of  the  building 
has  been  removed,  the  company  has  sometimes  insisted  on  having 
the  wiring  in  the  house  rearranged  so  that  the  meter  may  be 
placed  in  the  cellar  before  rendering  service  to  a  subsequent 

teuant    Tbi%  tpgftiier  with  the  constructi(m  of  the  conduit  to 
U'.R.i92oa 
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protect  fhe  wires^  has  entailed  upon  the  landowner  an  expenae 
whick  is  said  to  be  unreasonable  ai\d. unnecessary.  ... 

The  issues  joined  upon  this  complaint  and  answer  are  placed 
directly  within  the  jurisdiction  of  this  Commission  by  subdivi- 
sion 5  of  §  66  of  the  Public  Service  Commissions  Law,  which 
provides,  among  other  things,  in  ref er»ce  to  gas  and  electrical 
corporations,  that: 

*' Whenever  the  Commission  shall  be  of  opinion    .    •    •    that 

•  •    •    the  acts  or  regulations  of  any  such    .    •    •    corporation 

•  .  .  are  unjust,  unreasonable  ...  or  in  anywise  in  vio- 
lation of  any  provision  of  law,  the  Commission  shall  determine 
and  prescribe  •  .  •  the  just  and  reasonable  acts  and  regula- 
tions to  be  done  and  observed," 

[1]  Tlie  problem  involved  requires  for  its  solution  the  exam- 
ination and  determination  of  the  rights  respectfully  of  the  light- 
ing corporation  and  the  prospective  consumer. 

By  article  7  of  the  Transportation  Corporations  Law  certain 
valuable  rights  are  given  to  this  class  of  corporations  in  reference 
to  various  matters,  including  valuable  privileges  as  to  the  occu- 
pancy of  public  streets  and  public,  places,  with  the  consent  of  the 
municipal  authorities.  In  view  of  these  valuable  and  necessary 
rights  granted  to  such  corporations,  certain  duties  are  imposed 
upon  them  for  the  benefit  of  the  public. .   . 

By  §  62,  a  very  imperative  and.  unquestionable  duty  is  im- 
posed upon  electric  light  corporations,  in  reference  to  furnishing 
of  gas  and  electricity  to  the  owner  or  occupant  of  any  building 
or  premises  within  100  feet  of  its  wires.  This  duty  is  imposed 
notwithstanding  that  there  may  be  unpaid  bills  due  from  a  pre- 
vious tenant,  and  an  onerous  penalty  is  prescribed  for  the  neglect 
to  furnish  electric  light  for  ten  days  after  demand  therefori  This 
penalty  is  fixed  at  the  sum  of  $10  plus  $5  for  each  additional 
day  of  delay  after  the  first  ten  clays. 

This  severe  penally  has  becto  strictly  applied  by  the  courts, 
notably  of  late  in  the  court  of  appeals  iii  the  case  of  Tisner  v. 
New  York  Edison  Co.  decided  February  24,  1920,  in  which  a 
judgment  against  the  company  for  three  years  ot  penalties,  the 
full  period  6f  the  statute  of  limitations,  was  sustained/  In  that 
case  the  company  insisted,  that  the  prospective* customer  shoiUd 
furnish  a  certificate  of  approval  of  the  bbard  of  underwriter^, 
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Digitized  by  VjOOQIC 


MOHAWK  EDISON  CO.  187 

^hiaix  board  requii^  the  payment  of  a  fee  of  $2.50  before  issn- 
^  the  certificate,  wbich  small  amount  the  prospective  cu^omer 
refused  to  pay. 

This  duty  of  furnishing  electric  light,  imposed  upon  corpora- 
tions f<>nned  for  that  purpose,  is  accompanied  with  the  privilege 
on  the  pai*t  of  the  company  of  going  at  aU  times  into  a  building 
where  such  light  is  being  furnished,  for  the  purpose  of  examinir^ 
meters,    fixtures,  and  other  fittings,  and  a  preliminary  deposit 
can  ^  demanded  to  secure  payment  for  the  current  furnished, 
and  upon  refusal  or  neglect  at  any  time  to  pay  for  the  service, 
l\ie  <^mpany  may  enter  upon  the  premises  and  remove  die  meter. 
T^e  duty  to  serve  the  public,  recognized  by  the  penalty  pre- 
8<^^)ed  by  the  statute,  results  not  alone  from  this  statute,  but 
arises  from  the  acceptance  of  the  franchise  by  a  corporaticm. 
(People  ex  rel.  Cayuga  Power  .Corp.  v.  Public  Servi<3e  Commia- 
rion,  22e  N.  T.  627  and  cases  cited  on  p.  532,  P,U.R.1919F, 
350,  124  K".  E.  105.) 

The  only  restrictions  upon  this  right  to  demand  and  receive 
electric  light  from  such  a  lighting  corporation,  growing. out  of 
the  nature  of  the  transaction  is  the  right  of  the  company  to  insist 
wpon  the  sufiiciency  and  safety  of  the  equipment  of  the  appli- 
cant.   This  right  of  the  company,  following  a  decision  in  regard 
to  a  similar  right  of  a  gas  company,  as  determined  in  the  court 
of  appeals  in  Schmeer  v.  Gas  Light  Co.  (147  N.  T.  529)  has 
been  recognized  by  the  courts. 

In  a  case  decided  by  the  Pirst  District  Commission,  December 
24,  1918,  a  question  as  to  the  right  of  an  electric  corporation  to 
prescribe  conditions  additional  to  those  of  the  statute,  was  dis- 
cussed at  length  by  Chairman  Hubbell.     After  reviewing  the 
various  safeguards  provided  by  the  law  itself,  he  proceeds  as 
follows:   "It  would  thus  seem  that  the  legislature  itself  has  un- 
dertaken to  regulate  and  prescribe,  in  great  detail,  the  conditions 
precedent  to  the  right  of  a  person  to  receive  electric  service  and 
the  obligation  of  the  utility  to  furnish  service.    These  conditions 
cannot  be  increased  by  the  utility,  any  more  than  they  can  be 
diminighed  by  the  consumer,  and  when  a  consumer  has  complied 
^4  the  statutory  regulations  he  beconies  entitled  to"  have  serv- 
ice fiirhighed  t6  him,  the  otlj  recognized  qualifications  being 
tbitf  the  bompany  may  make  reasonable  rules  and  regulatiotts  as 
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to  the  sttffieienoy'  and  lafety  of  the  equipmloit  of  tiie  pejl3<^  ap- 
plying for  gis  and  eleotarjfiity.  (CUing  TiBmer  ▼.  "Sew  Yo?k 
Edison  Co.  170  App.  Div.  647,  P.U.R1916A,  949,  166  N.  Y. 
Supp.  28. )  Qnoe  a  oonsumer  has  complied  widi  ike  preieqnisites 
oi  the  statute,  he  may  not  lawfully  be  denied  aeirvice  by  the  4X>m- 
pany.  (CHing  People  ex  reL  FefoeTid  y.  PuUic  S^viee  Com- 
mission, 163  App.  Div.  705.)'' 

There  may  be,  however,  a  farther  qnalifiqation  of  this  absolute 
right  of  the  prospective  easterner  to  demand  eleetric  lifting 
servioe  inherent  in  the  nature  of  the  ocmtract,  and  that  is  that 
the  meter  must  be  so  placed  as  to  be  readily  accessible  without 
danger  to  an  employee  of  the  company  dseiring  to  read  or  inspect 
the  same.  But  bqrond  this,  the  ccHDpany  cannot  go  under  the 
provisions  of  law.  It  has  no  right  to  dictate  as  to  the  place  in 
his  building  where  a  landowner  riiall  provide  for  the  installation 
of  a  meter  esc^  to  the  limited  extent  above  indicated.  This 
would  seem  to  be,  under  the  authorities  referred  to,  a  matter  up- 
on which  the  individual  land  owner  may  exercise  his  taste  and 
judgment,  and  as  to  which  the  company  cannot  interfere  so  long 
as  the  meter  is  not  placed  in  a  dangerous  or  inaccessible  position. 

It  would  seem,  therefore,  that  the  requirements  that  the  meter 
should  be  placed  in  cellars  in  the  city  of  Schenectady  is  beyond 
the  power  of  the  company  to  demand  or  enforce,  and  that  an  in- 
sistence upon  such  a  requirement  would  render  the  company  lia- 
ble, under  the  statute,  to  the  penalty,  prescribed  if  the  prospective 
customer  provides  a  place  which  is  safe  and  reasonably  accessible. 

[2]  As  to  the  requirement  for  the  installation  of  the  wires 
from  the  Service  to  the  meter  in  an  iron  conduit,  another  ques- 
tion arises.  The  evidence  indicates  that  unprotected  wires  are 
dangerous.  This  danger  may  be  avoided  by  the  installation  re- 
quired. Therefore,  this  i*^ulation  is  entirely  within  the  power 
of  the  company,  and  should  be  respected  and  enforced. 

If  the  f  ori^ing  is  correct,  an  order  sh<N)ld  be  entered  herein^ 
determining  and  prescribing  that  the  requiran»ts  that  the  meter 
shall  be  installed  in  the  cellar,  or  any  other  arbitrarily  desigpated 
place  in  a  bnilding,  i$  unjust  and  unreasonable,  and  in  violation 
of  law,  and  that  a  regulation  providing  for  the  installation  of 
meters  at  any  place  within  a  building  which  is  safe  and  leason- 
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Mj  gocemUi^  ahaQ  te  defined  to  be  tdaquAte;  tmA  Diat  idl 
wiiei  from  tlie  MrviM  to  tbe  Meter  ttrast  nm  in  ir<m  eondaits. 

All  oonoor. 


PKNXSYIiVAKIA  PTTBUC  SKRVIGE  OOMMISSION. 

J.  L.  SHBEFFLEB  et  ti. 

V. 

LBWISTOWN-EEEDSVrLLE  WATER  COMPANY, 
[Complaint  Docket  No.  2957  J 

SenHee  •«  Cofwiefittoict  -^  muHlen  of  cost. 

1.  Anj  gen«rftl  rule  or  regulation  which  impoMi  on  the  connimer 
any  part  of  the  cost  of  the  installation  or  subsequent  maintenance  or 
senice  connections,  is  unreasonable. 

Serviee  —  CannectUms  —  Douhle  dtcelllng  houses. 

2.  A  rule  or  regulation  reasonably  applied  is  not  unreasonable, 
which  provides  for  a  sepurate  aerrioe  line  for  each  occupant  of  a  double 
dwelling  house  or  a  portion  of  a  block  or  row  of  buildings,  if  more 
than  one  meter  is  required  for  the  purpose  of  measuring  the  water  con- 
somed  by  each  occupant,  the  company  bringing  the  water  to  the  curb 
line. 

Service  —  Witter  ««  JUkMMity  of  attner  of  property  empplied. 

3.  The  rule  should  not  be  approved  which  provides  that  water  will 
be  supplied  only  on  the  application  of  the  owner  of  the  property  and 
upon  his  re^ponsibilil^. 

Payment  —  UahOUy  of  prior  otvner  —  Service. 

4.  A  rule,  which  requires  the  payment  of  all  unpaid  bills  by  the 
prior  owner  or  occupant  of  property  served  before  a  subsequent  owner 
or  occupier  will  be  supplied  with  water,  is  unreasonable. 

Bates  — -  Water  —  Effect  of  roily  water  on  meter  charge. 

5.  A  consumer  should  not  be  obliged  to  pay  for  water  unfit  for 
his  use,  and,  therefore^  he  should  be  put  on  a  flat,  rather  than  a  meter 
basis  where  the  water  supplied  to  him  contains  so  much  sediment  that 
a  considerable  quantity  has  to  be  drawn  before  the  water  is  fit  for 
domestic  use. 

[February  3,  1920.] 

CoMFLAiWT  as  to  the  xinrcasonableness  erf  certain  niles  of  a 
water  company ;  susrtained. 

Reed,  Commissioner:  The  complaint  against  the  reasonable- 
ness of  the  rates  has  been  withdrawn,  without  prejudice  to  the 
P.U.R.1920C. 
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right  to  renew  the  same  hereafter,  if  deemed  advisable  to  do  so* 
This  leiia.ve8  for  consideration  so  mmSx  of  the  oomfdaint  filed  as 
attacks  the  reasonableness  of  the  rules  and  regulations  under 
which  the  respondent  furnishes  its  services,  and  the  metering  of 
the  water  supplied  to  the  complainant^  J.  L.  Shreffler. 

In  the  oral  argument,  coimsel  for  complainants  grouped  the 
rules  and  regulations  complained  against  under  four  general 
heads: 

1.  Those  rules  and  regulations  which  require  consumers  to 
pay  part  of  the  cost  of  laying  the  service  line  from  the  main  to 
the  curb. 

2.  Those  which  require  a  separate  service  line  fi*om  the  main 
for  each  occupant,  where  the  premises  to  be  supplied  is  a  double 
dwelling  or  a  portion  of  a  block  or  row  of  bnildings  capable  of 
being  sold  separately,  and  which  also  involve  the  refusal  to  in- 
stall inside  the  building,  on  one  service  line,  more  than  one 
meter  to  measure  the  water  used  by  the  several  occupants. 

8.  Those  which  hold  the  property  owner  responsible  for  the 
water  rent,  and  which  involve  a  refusal  to  contract  with  a  ten- 
ant, or  occupier,  other  than  the  owner  of  the  property. 

4.  Those  which  require  all  unpaid  bills  for  water  supplied  to 
the  former  owner  or  occupant  of  the  property  to  be  paid  before 
the  water  is  turned  on  for  use  by  the  subsequent  owner  or  occu- 
pier. 

These  general  complaints  will  be  considered  in  the  order  stated. 

[1]  The  cost  of  the  service  line  from  the  company's  main  to 
the  curb  line  is  a  part  of  the  cost  necessarily  involved  in  the  exer- 
cise of  the  company's  charter  rights  in  supplying  water  to  the 
public ;  this  line  is  as  much  a  part  of  the  company's  equipment 
for  that  purpose  as  the  line  designated  as  its  main  supply  line, 
and  any  general  rule  or  regulation  which  imposes  on  the  con- 
sumer any  part  of  the  cost  of  its  installation  or  subsequent  main- 
tenance is  held  to  be  unreasonable.  Panther  Valley  Water  Co. 
V.  Public  Service  Commission,  70  Pa.  Super.  Ct  8. 

[2]  We  are  not  persuaded  that  a  rule  or  regulation,  when 
reasonably  applied,  is  unreasonable  which  provides  for  a  separate 
service  line  for  each  occupant  of  a  double  dwelling  house  or  a 
portion  of  a  block  or  row  of  buildings,  if  more  than  one  meter 
is  required  for  the  purpose  of  measuring  the  water  consumed  by 
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each  occupant;  tjiis,  o|  course,  is  predicated  on  the  company 
bringing  the  water  to  the^ci^b  line. 

[3]  The  Commission  -cannot  give  its  approval  to  a  rule  or 
regulation  which  proyidjBS  that  water  will  only  be  supplied  on  the 
application  of  the  owner  of  the  property,  and  which  holds  him 
responsible  for  its  paypi^nt,  and  which  involves  a  refusal  to  sup- 
ply water  on  the.  application  of  a  tenant,  or  occupier  of  the  prop- 
erty other  than  the  owner.  Such  rule  is  hereby  deteimined  to 
be  unreasonable. ... 

[4]  The  rule  or  regulation  which  requires  the  payment  of  all 
unpaid  bills  by  the  prior  owner  or  occupant  of  the  property,  be- 
fore a  subsequent  owner  or  occupier  will  be  supplied  with  water, 
is  also  determined  to  be  unreasonable.  This  was  so  decided  in 
the  case  of  the  Rochester  Building  &  Loan  Association  v.  Beaver 
t^alley  Water  Co.  5  Pa.  Corporation  Reporter,  590,  and  approved 
by  the  superior  court  in  70  Pa.  Super.  Ct  621. 

It  is  unnecessary. to  conjment  on  other  objectionable  features 
of  the  rules  and  regulations  referred  to  in  the  complaint  filed. 
We  have  passed  on  those  grouped  for  consideration  in  the  argu- 
ment presented,  but  would  suggest  that  in  the  revision  or  the 
adoption  of  other  rules  and  regulations,  in  lieu  of  those  deter- 
mined by  this  report  to  be  unreasonable,  due  consideration  be 
given  the  complaint  with  a  view  of  eliminating  any  reasonable 
objection  that  might  be  made  to  the  same.  An  order  will  be  made 
for  the  filing  of  such  revised  or  new  rules  and  regulations  within 
thirty  days  after  notice  of  this  report. 

[5]  It  appears  from  the  testimony  that  the  complainant,  J. 
L,  ShreflBer,  is  located  at  one  of  the  termini  of  the  respondent's 
lines  and  by  reason  thereof  the  water  supplied  to  him  contains  so 
much  sediment  that  a  considerable  quantity  has  to  be  drawn  be- 
fore the  water  is  fit  for  domestic  use,  and  his  complaint  attacks 
the  charge  for  metering  and  paying  for  water  that  cannot  be  used. 
Tbia  complaint  has  substantial  merit  and  should  be  satisfied.  The 
respondent's  answer  to  it  is  that  it  has  a  blowoff  at  this  end  of 
its  line,  but  according  to  the  testimony  the  blowoff  has  not  been 
Hsed  -with  sufiicient  frequency  to  render  the  water  in  the  condi- 
tion that  it  should  be  when  delivered  to  a  consumer.    In  addition 
to  dxorecting  this  conswn^o:  to  be  placed  on  a  flat  rate  for  the 
P^^sent,  an  order  will  be  made  requiring  the  respondent  to  pe^ 
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riodioflUy  a&d  sjBtematicallj  flush  those  sections  of  its  system 
where  the  conditions  here  complained  of  exist,  so  that  the  water 
supplied  will  th^wAy  be  rendered  potable. 

The  only  apparent  objection  to  placing  this  complainant  on  a 
flat  rate  is  the  counterclaim  that  he  has  not  been  dealing  honestly 
with  the  company,  in  that,  when  he  was  on  a  flat  rate,  without 
notice  to  the  company,  he  used  the  water  in  otiier  places  and  for 
other  purposes  than  stated  in  his  application,  and  made  no  re- 
port to  the  company,  or  payment  for  the  wat^  so  used.  It  is 
needless  to  say  that  a  wilful  and  persistent  use  of  water  not  ap- 
plied for,  and  for  which  no  payment  is  provided  or  made,  would 
justify  the  refusal  to  supply  water  to  one  guilty  of  such  conduct. 
The  respondent  has  this  remedy  within  its  power  to  exercise,  and 
it  should  be  sufficient  in  all  cases  to  protect  it  against  any  such 
abuse  of  its  supply.  K'ot  being  satisfied  that  there  was  an  inten- 
tional abuse  of  the  supply  applied  for  by  the  complainant,  an 
oi-der  will  be  made,  in  addition  to  the  flushing  required  A  here- 
inbefore stated,  that  upon  his  application,  stating  the  places  and 
purposes  for  which  the  water  is  to  be  used,  he  be  placed  on  a 
flat  rate  until  the  further  order  of  the  Commission. 


PBNNSTIiVAXiA  PUBLIC  SERVICE  OOBfMISSION. 

GEORGE  W.  BRYSON 

V. 

GREENCASTLE  LIGHT,  HEAT,  FUEL  ft  POWER  COMPANY. 
[Complaint  Docket  No.  2975.1 

Service  —  Meters  —  Beconneetion  charge. 

A  rule  of  an  electric  company  providing  for  %  charge  for  recon- 
necting a  meter  when  service  is  disooDtiaued  by  a  conBumer,  does  not 
applyr  where,  although  the  consumer  ohangea  his  place  of  residence, 
the  meter  is  already  connected,  and  the  company  performs  no  actual 
work  in  connection  therewith. 

[February  25,  1920.] 

C0MP1.AINT  as  to  unreasonabieness  of  appKcation  ef  reconne^- 
tion  charge;  gostained. 

P.U.R.1920O. 
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By  the  Comm&sion :  The  facts  in  this  case  are  not  disputed. 
On  November  6,  1918|  th^  Qreene^alJe  Light,  Heat  &  Power 
Company  disconnected  the  residence  of  the  complainant,  George 
W.  Bryson,  No.  31  South  Carlisle  Street,  Greencastle,  from  its 
service  lines  and  refused  to  furnish  him  with  electric  light  serv- 
ioa  This  action  was  based  on  a  claim  that  the  complainant  was 
in  arrears  to  Qie  amount  of  $1.66,  consisting  of  a  charge  of  $1.50 
for  ^Reconnecting  meter"  (when  in  the  latter  part  of  April,  1918;^ 
he  moved  from  Allison  avenue  to  South  Carlisle  street)  and  a 
surcharge  of  10  cents  discoimt,  not  allowed  \)j  the  company  be- 
cause the  reconnection  charge  had  not  been  paid  when  the  bills 
were  discounted. 

The  complainant  alleges  that  the  ^Reconnection  meter  charge" 
is  unjust  and  unreasonable,  and  if  so  found  by  the  Commission, 
the  act  of  the  respondent  company  in  discontinuing  and  refusing 
to  furnish  service  was  unwarranted. 

The  rule  of  the  company  under  which  it  claims  the  right  to 
collect  the  charge  of  $1.50  is  as  follows: 

"When  a  consumer  at  his  own  request  has  his  service  discon- 
tinued, the  charge  for  reconnecting  meter  at  the  same  or  new  lo- 
cation, will  be  $1.50." 

Under  this  rule,  as  worded,  in  order  to  justify  the  charge  of 
$1.50,  the  meter  must  be  reconnected  and  the  company  perform 
the  work  necessary  to  reconnect  same.  In  this  case  the  meter  at 
Xo.  31  South  Carlisle  street  was  not  reconnected  by  the  respond- 
ent company,  nor  did  the  company  perform  any  actual  physical 
service  in  connection  with  the  meter. 

In  our  opinion  this  rule  is  not  applicable  under  the  facts  ad- 
duced. It  does  not  give  notice  to  the  consiuners  of  the  company 
that  a  charge  of  $1.50  will  be  made  when  a  consumer  changes 
Ms  place  of  residence  and  service  is  furnished  at  the  new  resi- 
dence without  the  reconnection  of  the  meter  or  the  performance 
of  any  physical  service  in  reconnecting  the  meter. 

The  complaint  is  sustained  and  an  order  will  issue  requiring 
Ae  respondent  company  to  restore  service  to  the  complainant  as 
it  WHS  prior  to  the  discontinuance  of  the  service. 
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HERBERT  BARBER  et  aL 

V. 

JOHN  M.  DREW. 
[Complaint  Docket  No8,  8142,  8143.] 

Betum  —  Anu>%uU  —  Auto  husses. 

1.  An  increase,  in  rate  for  a  motor  bus  line  will  not  be  granted 
where  the  existing  rates  yield  a  return  of  50  per  cent  on  the  capital 
actually  invested,  after  setting  aside  60  per  cent  for  depreciation  on 
the  equipment  and  making  very  liberal  allowances  for  general  manage- 
ment. 

Return  »  BoHa  —  Auto  busses, 

2.  The  Pennsylvania  Commission  will  not  regulate  small  auto  bus 
lines  under  the  same  standards  of  valuation  and  return  that  apply  to 
utilities  in  which  capital  in  large  amount  has  been  invested  by  incor- 
porated companies. 

[March  2,  1920.] 

Complaint  against  increase  in  auto  bus  rates;  sustained. 

•  By  the  Commission:  In  December,  1917,  the  Commission 
issued  a  certificate  of  public  convenience  to  John  M.  Drew,  which 
was  extended  in  November,  1918,  under  which  he  has  operated 
a  line  of  motor  busses  in  Delaware  county  from  Darby,  through 
the  borough  of  Lansdowne,  to  the  Sixty-ninth  street  terminal  of 
the  Philadelphia  Eapid  Transit  Company's  system  in  upper  Dar- 
by township. 

Two  5-cent  fares  have  been  charged  on  this  bus  line,  one  in  a 
zone  from  Darby  to  Baltimore  avenue,  Lansdowne,  a  distance  of 
about  1^  miles,  and  one  in  a  zone  from  Baltimore  avenue,  Lans- 
downe, to  the  Sixty-ninth  street  terminal,  a  distance  of  about 
2J  miles.  The  respondent  has  filed  a  tariff  to  charge  10  cents  in 
the  second  zone,  or  sell  three  tickets  for  25  cents,  under  which  a 
zone  fare  ride  between  Sixty-ninth  street  terminal  and  Lans- 
downe would  cost  8^  cents.  Complainants  allege  that  this  charge 
would  be  unreasonable  and  unjustly  discriminatory. 

The  respondent  has  had  the  benefits  of  an  exclusive  privilege 
to  operate  motor  vehicles  as  common  carriers  in  this  particular 
territory  since  he  was  gi*anted  a  certificate  of  nublic  convenience. 
P.U.R.1920C.  .  -    •      .         .     .  ,  ■  .        ;  :  •  -   . 
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Prior  to  that  time^  the  borough  of  Lansdowne  and  surrounding 
district  was  overrun  with  irresponsible  jitneys,  whose  operaticm 
^as  a  source  of  public  nuisance  and  danger.  By  common  con- 
sent, the  route  over  which  the  respondent  operates  is  one  of  the 
best,  and  most  promising  from  a  standpoint  of  business  develop- 
ment, in  the  state,  and  the  franchise  thus  enjoyed,  therefore, 
should  warrant  the  best  class  of  service  at  rates  entirely  reason- 
able to  the  riding  public. 

There  is  no  complaint  as  to  the  service  rendered  by  respondent, 
although  testimony  in  the  case  indicates  that  the  present  equip- 
ment of  three  busses  is  at  times  inadequate  for  the  peak  load 
traffic,  and  may  not  suffice  the  ordinary  public  demand  as  the 
business  develops.  The  entire  question  at  issue  is  over  the  pro- 
posed increase  in  fare,  and  from  the  facts  before  the  Commission, 
the  increased  rate  cannot  at  this  time  be  allowed  as  being  just  or 
reasonable. 

[1]  Examination  of  the  books  of  the  respondent,  agreed  to  by 
respondent  and  complainants,  and  made  by  an  auditor  of  the 
Commission,  disclosed  two  pertinent  conditions: 

(1)  That  the  respondent's  system  of  bookkeeping  has  been 
such  that  it  has  apparently  been  difficult  for  him  to  accurately 
calculate  his  net  revenues  or  profits. 

(2)  That  the  books  and  accounts  would  seem  to  show  that 
respondent  has  made  as  much  as  74  per  cent  profit  on  the  capital 
actually  invested,  after  the  absorption  of  a  very  liberal  amount 
of  the  gross  revenues  in  salaries  for  general  management. 

After  the  auditor's  examination  of  the  books,  respondent  made 
claim  to  additional  items  of  operating  costs,  wiping  out  the  large 
margin  of  profit  which  the  accounting  report  had  shown.  But 
there  was  only  one  item  upon  which  there  could  reasonably  be 
any  wide  divergence  of  opinion  and  conclusion — that  of  allow- 
ance for  depreciation  in  his  autobus  equipment.  Even  if  the 
auditor's  calculation  of  20  per  cent  depreciation  per  annum 
should  be  increased  to  50  per  cent,  which  would  allow  for  com- 
plete replacement  in  two  years,  the  respondent's  profits  above  all 
expenses,  management  salaries,  and  other  aUowances  have  been 
50  per  cent. 

[2]  It  is  not  to  be  presumed  that  the  Commission  will,  oar 
should,  attempt  to  regulate  small  aiutofous  or  other  vehicular  con- 
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oerns  imder  the  same  standards  of  valuation  and  rates  of  retunn 
that  apply  to  utilities  in  vfaioh  capital  in  large  amount  is  invest^ 
ed  by  incorporated  companies.  Elements  such  as  the  employ- 
fiokeut  of  individual  time  and  talents  in  the  development  of  su<sh 
businesses,  and  which  deserve  reward  entirely  apart  from  any 
measure  of  fixed  return  upon  the  meager  amounts  of  capital  in- 
vested, must  be  considered  if  these  small  and  worthy  enterprises 
are  to  be  encouraged  in  giving  the  best  possible  public  service. 
But  it  must  also  be  cansider ed,  as  in  the  respondent's  case^  that 
such  utilities  are  given  free^  excepting  only  a  few  inconsequential 
local  assessments  or  taxes,  exclusive  rights  of  way  over  streets 
and  highways  maintained  at  public  expense,  and  all  the  benefits 
of  police  and  other  protection  which  the  state  and  the  local  com- 
munities furnish. 

In  declining  to  permit  the  tariff  of  increased  fares  to  go  into 
effect  at  this  time,  the  Commission  does  so  with  a  view  of  per- 
mitting the  respondent  to  renew  application  within  a  reasonable 
time  in  the  future,  if  the  necessity  for  business  extension  and 
development,  or  other  causes,  shall  warrant.  To  do  so,  however, 
will  require  that  the  respondent  shall  so  order  his  business  a<y 
counts  and  management  as  shall  make  clear  the  claims  upon 
which  he  may  justify  increase  in  the  filed  tariff.  Therefore,  the 
respondent  may,  after  July  1st,  submit  figures  of  operating  reve- 
nues and  expenses  to  the  Commission,  upon  which  can  be  based 
application  for  a  change  in  fare,  if  demonstrated  to  be  just  and 
reasonable. 

The  complaint  is  sustained. 
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PALMER  PRICE  et  al. 

V. 

SCRANTOM,  MONTROSE  &  BINGHAMTON  RAILWAY 
COMPANY. 

[Complaint  Docket  Kob.  3184,  3185,  3188,  8100,  3191,  8106.] 

Rates  -*-  FUed  sohedtOe  —  Poaiing. 

Ck>mpUintg  alleging  that  proposiBd  changes  in  the  rates  of  utilify 
P.U.R.1920a 
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ip«re  not  posted  in  accordance  vith  the  provisions  of  the  statute  will 
be  dismissed,  where  the  complainants  had  actual  notice  of  the  change, 
and  filed  their  complaints  prior  to  the  effective  date  of  the  change,  so 
as  to  cast  the  burden  of  proving  the  reasonableness  thereof  on  to  the 
ntiUty. 

[March  2,  1920.] 

CoMPLAnfT  as  to  proposed  increases  in  rates;  portion  of  com- 
plaint alleging  that  rates  were  not  filed  in  accordance  with  the 
terms  of  the  statute ;  dismissed.  •  *\ 

By  the  Conmiission :  There  is  a  conflict  in  the  testimony  ad- 
duced by  the  parties  in  this  case,  relating  to  the  filing  and  pub- 
lishing of  respondent's  rates.     Complainants  contend  that  re- 
spondmii'B  increased  rates  were  not  .filed  and  .posted  acco^rdii^g  to 
law.    It  appears,  however,  that  at  least  a  part  of  the  complaints, 
alleging  that  respondent's  increased  rates,  effective  February 
1,  1920,  are  excessive  and  unreasonable,  were  filed  before  the 
effective  date,  and  therefore,  the  burden  of  maintaining  the  same 
rests  on  the  respondent.    The  purpose  of  filing,  posting  and  pub- 
lishing a  rate  in  the  manner  prescribed  by  the  Public  Service 
Company  Law  is  to  give  information  to  the  public,  and  that  any 
patron  who  desires  so  to  do  may  file  a  ccKuplaint  before  the  effec- 
tive date.    The  complainants  in  this  case  seem  to  have  had  no- 
tice of  the  filing  of  the  rates  long  before  the  effective  date  and 
have  availed  themselves,  of  the  opportunity  thereby  offered  to  file 
^t  least  a  part  of  their  compalints  before  the  effective  date^  and 
therefore,  no  particular  benefit  can  accrue  to  the  public  by  strik- 
^?  down  the  rates,  the  complainants  having  secured  every  bene- 
^*  pennitted  by  the  law,  and  every  issue  is  now  raised  by  reason 
^t  the  existing  complaints  that  could  arise  ^ii  the  present  ratea 
^^^^  stricken  down  and  a  new  schedule  filed.    A  determination 
^  be  reached  much  sooner  by  the  Commission  by  proceeding 
^^    the  present  complaints,  alleging  the  unreasonableness  of 
'^^Pondent's  rates.    The  complaints,  therefore,  in  so  far  as  they 
^^S^  that  the  rates  complained  of  were  not  filed  according  to 
^^>    are  dismissed,  and  the  cases  will  be  set  down  for  further 
p^i^cig  in  relation  to  the  reasonableness  of  said  rates. 


Digitized  by  VjOOQIC 


IM 


PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 


PENNSTLTANIA  PUBLIC  SERVICE  COMMISSION. 


LEHIGH  VALLEY  TRANSIT  COMPANY 

V. 

NEW  STBEET  BRIDGE  COMPANY. 
[Complaint  Docket  No.  2372.] 

Br^eedure  —  Bgie  case  —  Violation  of  oontraet. 

1.  In  a  proceeding  by  a  street  railway  company  a^nst  a  bridge 
otmipany  because  of  exoessiTe  charges  made  in  pursuanoe  to  a  contract, 
the  Pennsylvania  Commission  will  not  pass  upon  any  infraction  by  the 
street  railway  company  of  terms  of  the  eontraot,  not  relating  to  the 
reasonableness  of  the  rates  charged. 

Intercorporate  relations  —  Bower  of  Commisaiion  «  Rates  charged  by 
one  utiUtif  to  another  —  Interest  of  pubUe. 

2.  The  rates  charged  by  a  public  utility  bridge  company  for  the 
use  of  its  bridge  by  a  street  railway  company,  is  subject  to  regulation 
by  the  Pennsylvania  Commission,  although  there  is  no  evidence  offered 
to  show  that  if  any  reduction  in  the  rates  were  made,  the  general 
public  would  profit  thereby. 

Rates  —  Reasonableness  — —  Necessity  for  valuation. 

8.  There  is  no  provision  in  the  Pennsylvania  Public  Service  Com- 
pany Law  nor  any  ruling  of  any  court  or  Conmiission  which  makes  it 
obligatory  for  the  Commission  to  determine  fair  value  as  a  rate  base 
before  it  can  reach  a  finding  as  to  what  constitutes  a  just  and  reason- 
able rate. 

Rates  —  Bridges  —  Vse  by  street  railway, 

4.  The  rates  charged  by  a  bridge  company  to  a  street  railway 
company  for  the  use  of  its  bridge  are  unreasonably  high,  where  they 
produce  more  than  one-half  of  the  return  of  the  bridge  company  which 
exceeded  what  the  Commission  deemed  to  be  a  reasonably  just  return, 
and  the  street  railway  company  did  not  use  more  than  one-third  of 
the  capacity  of  the  bridge. 

Reparation  ~  Overcharges  —  Evidence  of  actual  damage. 

5.  Reparation  for  the  payment  of  excessive  rates  can  only  be 
allowed  when  the  ratepayer  has  been  actually  damaged. 

[March  9,  1920.] 

Complaint  alleging  that  respondent's  rates  were  excessive 
and  praying  for  reparation;  rates  ordered  reduced  and  repara- 
tion denied. 

Rilling,  Oommissioner:  This  complaint  presents  to  the  Com- 
mission conditions  somewhat  unusual  in  a  rate  case.    Spanning 

the  Lehigh  River^  a  canal,  the  tracks  of  two  railroad  companies^ 
P.U.R.1920O. 
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^^trow  neck  of  land,  and  Monocacy  creek,  connecting  two  popu- 
lous sections  of  the  city  of  Bethlehem,  extends  the  bridge  of  re- 
spondent company  over  which  daily  passes  a  large  pedestrian  and 
vehicular  traffic.    It  was  originally  constructed  in  1867  at  a  cost 
oi  $63,150,  and  has  since  been  practically  rebuilt.     Its  total 
iength,  including  approaches,  is  1476^  feet  and  is  supported  by 
two  abutments  and  eight  piers.    The  total  width  is  30  feet,  con- 
sisting of  a  roadway  18  feet  wide  with  a  sidewalk  on  each  side 
6  feet  in  width.     The  bridge  is  on  a  line  with  New  street,  a 
much  used  public  highway,  extending  at  right  angles  to  the  river. 
The  southern  approach  to  the  bridge  is  adjacent  to  the  large  plant 
of  the  Bethldiem  Steel  Company. 

Bespondent  company  was  incorporated  by  Act  of  May  3, 1864, 
P.  L.  687,  subject  to  the  provisions  and  restrictions  of  the  Gen- 
eral Bridge  Act  of  April  12,  1856,  P.  L.  217.  Capital  stock, 
amounting  to  $63,150,  was  originally  issued  and  never  increased. 
There  is  no  bonded  or  other  indebtedness. 

In  1S92  the  respondent  company  entered  into  a  contract  with 
cwnplainant's  antecedent  company,  whereby  it  granted  for  a 
t^m  of  20  years  the  right  to  operate  a  line  of  street  railway  over 
said  bridge  under  the  terms  and  conditions  therein  stated.  On 
July  2,  1910,  respondent  entered  into  a  second  contract  with  the 
complainant  for  a  term  of  20  years  from  January  30,  1912,  in 
which  contract  it  is  provided,  inter  alia,  as  follows :  ' 

The  transit  company  shall  refund  to  the  bridge  company  the 
sum  of  $11,663.87,  expended  by  it  for  strengthening  said  bridge 
^d  on  which  sum  interest  on  a  sliding  scale,  based  on  the  extent 
^/revenue  which  had  theretofore  been  paid ;  that  the  bridge  com- 
pany shall  expend  for  further  betterments  a  sum  not  to  exceed 
*5O,O00,  and  the  transit  company  shall  pay  to  the  bridge  com- 
P^^y  on  the  suras  so  expended  (less  $11,663.87),  a  sliding  scale 
^^  interest  based  on  the  extent  of  the  revenue  from  the  transit 
^'^^pany,  the  minimum  revenue  being  fixed  at  $750  per  annum 
*^^  xio  interest  to  be  paid,  if  and  when  the  revenue  reaches  $6,- 
^  Jier  annum.    The  provision  providing  for  revenue  on  account 
^    ^1^^  use  of  said  bridge  by  the  transit  company  is  as  follows : 
^ix.    As  compensation  for  the  use  of  the  bridge,  and  in  lieu 
^1^^  annual  rental  for  audh  use,  the  transit  company  shall  pay 
p   ^^^«  bridge  company  oaie-half  of  a  cent  for  each  passenger  car- 
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ried  by  the  transit  company  across  said  bridge  in  one  direction^ 
as  well  as  the  smn  of  10  cents  for  each  car  other  than  a  passenger 
car  moved  across  said  bridge  by  the  transit  company  in  one  direc- 
tion, whether  such  cars  be  loaded  or  tmloaded,  payment  therefor 
to  be  made  at  the  time  stipulated  for  the  payment  of  passenger 
tolls.  The  transit  company  shall,  however,  in  any  one  year  pay 
not  less  than  the  sum  of  seven  himdred  and  fifty  dollars  for  tolls 
for  the  movement  of  cars  at  the  rates  aforesaid  across  said  bridge.'' 

On  September  18,  1918,  the  complainant  filed  its  complaint 
(No.  2372),  allying  that  the  snm  or  rates  it  was  required  to  pay 
to  the  respondent,  under  the  tei»ms  of  the  contract,  were  excessive 
and  unjust  and  asked  that  reparation  be  made  for  such  amount 
as  was  foimd  to  be  excessive.  The  respondent  by  its  answer  in 
the  nature  of  a  demurrer  denied  the  allegations  alleged  in  the 
complaint  and  challenged  the  jurisdiction  of  the  Commission  to 
pass  upon  or  reach  any  conclusion  affecting  the  terms  of  the  eon- 
tract.  Briefs  were  filed  and  oral  argument  had  upon  the  juris- 
dictional question  thus  raised.  The  Commission  by  its  report 
filed  March  18,  1919,  P.XJ.K.1919C,  696,  held  that  respondent 
was  a  public  utility  and  that  the  contract  between  complainant 
and  respondent  covering  the  period  from  January  30,  1912,  to 
January  30,  1932,  did  not  preclude  the  Commission  from  in- 
quiry into  the  reasonableness  of  the  rates  paid  by  complainant 
to  respondent  pursuant  to  said  contract  in  consideration  for  its 
right  to  operate  over  respondent's  bridge.  Further  hearings 
were  had,  testimony  taken,  briefs  filed  and  oral  argument  had  on 
the  question  as  to  the  reasonableness  of  the  rates  complained  of. 
Respondent  has  devoted  a  greater  part  of  its  latter  brief  to  the 
question  involving  the  Commission's  right  to  inquire  into  the 
reasonableness  of  the  rates  complained  of,  or  to  make  any  finding 
that  in  any  way  would  impair  said  contfact.  As  the  Com^iission 
has  by  its  former  report  held  that  the  contract  does  not  preclude 
it  from  inquiring  into  the  reasonableness  of  the  rates  complained 
of,  this  report  will  be  limited  to  the  inquiry  as  to  whether  or  not 
said  rates  are  unjust,  unreasonable,  and  excessive. 

After  the  filing  of  the  complaint  in  this  case^  the  Bethlehem 
Steel  Company  and  the  city  of  Bethlehem  eadi  filed  a  complaint 
(Nos.  2339  and  2340),  against  the  Lrfiigh  Valley  Transit  Com- 
pany, the  complainant  in  this  case,  alleging  that  certain  fares  of 
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said  transit  company  between  Bethlehem  and  South  Bethlehem 
over  the  New  street  bridge  are  in  yiolation  of  Ai-ticle  III.,  §  8 
of  the  Public  Service  Company  Law.  Action  on  said  two  com- 
plaints has  been  deferred  until  a  conclusion  is  reached  in  the 
complaint  now  beiu^  considered. 

[1]  Respondent  company  alleged  and  offered  evidence  in  sup- 
port of  its  allegation  that  complainant,  in  violation  of  certain 
terms  of  its  contract  was  operating  cars  of  greater  weight  and  at 
a  higher  speed  than  permitted  by  the  terms  of  the  contract.  There 
is  no  complaint  that  such  violation  involves  to  any  extent  the  safe- 
ty of  the  public.  The  Commission  will  decline  in  this  proceeding 
to  pass  upon  any  complaint  which  raises  the  question  of  an  in- 
fraction of  the  terms  of  the  contract,  not  relating  to  the  reason- 
ableness of  rates. 

[2]  It  was  also  urged  by  respondent  company  that  the  extent 
of  the  revenue  collected  by  it  could  not  be  inquired  into  by  the 
Commission  for  the  reason  that  be  such  revenue  much  or  little, 
there  was  no  evidence  offered  to  show  that  if  any  reduction  were 
made,  the  general  public  would  profit  thereby  and  any  reduction 
would  only  inure  to  the  benefit  of  the  complainant.  We  fail  to 
see  any  force  in  this  contention.  Complainant  like  respondent 
ia  a  public  utility  and  its  rates  restricted  accordingly.  ^Vhen 
the  complainants  filed  against  complainant's  rates  are  inquired 
into,  their  justness  will  be  determined. 

The  Commission  has  not  considered  nor  does  it  make  any  find- 
ing as  to  the  charter  or  other  rights  of  either  party  in  so  far  as 
they  relate  to  the  opwation  of  complainant's  cars  over  respond- 
ent's bridge.  The  extent  of  the  inquiry  made  relates  only  to  the 
reasonableness  of  the  rates  complained  of.  Complainant  is  now 
operating  its  cars  over  respondent's  bridge  pursuant  to  the  con- 
tract introduced  in  evidence,  and  the  Commission  will  assume 
that  it  has  the  right  to  so  operate  the  same. 

The  following  statement  indicates  so  far  as  shown  by  the  tes- 
timony offered  the  receipts  of  and  dividends  paid  by  respondent 
company. 

[The  detailed  statemait  is  omitted.  It  shows  that  in  the  years 
^^^6>  1917,  and  1918  dividends  in  raeesB  of  $25,000  w^re  paid, 
*fia  that  the  bridge  company  received  from  the  Lehigh  Valley 


nt  Company,  suma  in  excess  of  $16,000,  $19,000,  and  $^1,- 
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000  in  the  respective  years.  In  the  year  1919  the  dividend  paid 
amounted  to  $18,180  and  the  amount  received  from  the  Lehigh 
Valley  Transit  Company  was  $18,107.69.] 

.Statement  Shounng  the  Revenues  and  Ewpensea,  Excluding  Income  Taao  of 
the  New  Street  Bridge  Company  for  the  Year  Ended  December  SI,  1919, 


Items. 


Passengers. 


1910. 


Revenue : 

Car  passengers 

Freight  car  crossings  

Foot  passengers  

Teams    

Rentals  for  telephone  lines 

Total-  rerentie 


3,553,768 
1,221,385 


$17,768.84 

d38.8& 

12,213.85 

3,663.07 

550.0O 


$34,434.61 


Operating  Expenses: 

Repairs  to  bricl|{e  

Liffht  and  heat 

Salaries    

Insurance  

Making  valuation  of  property  in  re-Lehigh  Valley  Transit 

Company  vs.  New  Street  Bridge  Company $761.50 

Miscellaneous  expenses  in  above  case 86.42 

Federal  capital  stock  tax  586.00 

State  capital  stock  tax  2,210.25 

Borough   water   tax    ; 8.00 

Other  general  expenses   '. 

Total  operating  expenses   

Net  income   . .  .• * 

Dividends    -% , 

Surplus .- 


$S,1 10.44 

323.53 

3,090.42 

34.30 


847.92 


2,804.2& 
674.45 


$15,885.31 

~  18,549J30 
18.180.00 


$369.30 


The  real  estate  of  respondent  consists  of  one  piece  of  land  at 
the  easterly  approach  of  its  bridge  with  its  toll  house  thereon,  one 
piece  used  as  the  west  approach  and  one  piece  adjacent  to  the 
bridge  just  west  of  the  right  of  way  of  the  Lehigh  Valley  Rail- 
road, also  certain  rights  of  way  for  its  abutments  or  piers.  The 
engineer  for  complainant  valued  all  of  respondent's  real  estate  at 
$20,100  and  a  witness  called  by  complainant  testified  that  the 
same  was  worth  $20,500.  The  engineer  of  respondent  valued  its 
real  estate  at  $39,524.40.  A  witness  called  by  respondent  corrob- 
orated its  engineer  in  so  far  as  land  values  are  concerned. 

On  account  of  the  manner  in  which  the  accounts  of  respond- 
ent compauy  have  been  kept,  it  is  impossible  to  ascertain  the  prop- 
er original  ooet  of  respondent's  prcqperty.  The  extent  of  the  cost 
when  it  waa  originally  constructed  was  shown,  bat  the  improve- 
ments, betterments  and  reconstruction  of  the  bridge  were  paid  for 
P.U.R.1920C. 
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and  carried  on  its  books  in  connection  with  its  maintenance  ac^ 
count  in  such  a  manner  that  the  items  properly  chargeable  to 
capital  account  cannot  be  ascertained. 

Reproduction  costs  new  of  respondent's  property  were  fur- 
nished to  the  Commission  as  follows: 

First:  By  an  engineer  of  complainant  based  on  1914  prices^ 
to  which  was  added  an  estimated  lump  increase  by  reason  of  war 
conditions.  It  should  be  stated,  however,  that  the  1914  prices 
on  which  this  estimate  was  made,  were  ascertained  froin  prices 
paid  at  that  time  for  the  construction  of  a  new  bridge  in  the 
vicinity  of  respondent's  property,  a  contract  for  which  was  let 
after  competitive  bids  were  received  therefor. 

Second:  A  reproduction  cost  new  less  depreciation  made  by 
respondent's  engineer,  using  prices  of  1918. 

Third :  A  reproduction  cost  new  by  a  contractor,  who,  on  ac- 
connt  of  his  having  made  additions  to  the  bridge,  was  very  famil- 
iar therewith  and  at  the  request  of  respondent,  made  an  estimate 
m  the  nature  of  a  bid,  stating  the  sum  for  which  he  would  replace 
the  bridge  at  the  1919  prices  with  the  contractor's  profit  added 
thereto.    In  this  sum  nothing  was  included  for  real  estate. 

The  following  is  a  tabulated  ftatement  of  the  three  estinuitoi 
as  made: 
P.UJ11920a 
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^^pondent's  In-idge  ooeupies  a  strat^io  poeitioiL  in  the  center 

^^  ^'W  is  now  the  pio«peroas  and  thriving  city  of  Bethlehem, 

^H  as  indicated,  has  enjoyed  continuous  prosperity  from  the 

b^nnmg.     It  is  apparent  that  its  earnings  have  exceeded  the 

Anticipation  of  its  owners,  as  in  the  1910  contract  it  is  specifically 

provided  that  the  minimum  amount  to  be  paid  to  it  by  complainr 

ants  should  not  be  less  than  $750.    Its  earning  power  has  been 

such  that  unusually  large  dividends  have  been  paid.    It  will  be 

observed,  however,  that  the  earnings  for  1919  show  a  marked 

decrease  as  compared  with  the  prior  war-period  earnings.    This 

may  be  attributed  in  part  to  the  cessation  of  the  manufacture  of 

war  materials  at  the  adjacent  plant  of  the  Bethlehem  Steel  Comr 

pany. 

The  Commission  has  recently  approved  plans  for  a  large,  free^ 
hill-to-hill  bridge  over  the  Lehigh  river  at  a  point  about  1,500 
feet  west  of  respondent's  bridge  which,  when  completed,  will  af- 
ford free  and  easy  access  over  the  Lehigh  river  from  one  part  of 
the  city  of  Bethlehem  to  another  for  street  railway,  vehicular  and 
pedestrian  traffic,  and  will,  in  all  probability,  materially  affect 
the  earnings  of  respondent — consequently  the  value  of  the  prop- 
erty. 

The  contract,  specifying  the  rates  complained  of,  expires  Jan- 
uary 30,  1932.  There  is  no  assurance  that  complainant  will  con- 
tinue to  operate  its  line  of  street  railway  over  respondent's  bridge 
thereafter. 

The  xoadway  of  respondent's  bridge  is  18  feet  wide  and  a 
single  track  of  complainant  is  laid  along  the  north  side  thereof 
and  when  occupied  hj  a  car,  permits  the  passage  of  only  one 
vehicle.    'When  cars  are  not  being  operated  on  the  bridge  the  pubp 
lie  may  use  the  space  occupied  by  the  track.    It  waa  testified  t9 
on  the  part  of  the  complainant,  that  it  was  using  practically  one- 
third  of  the  bridge  capacity.  ,     'r  ,         ;; 
[8]  The  Public  Service  Company  Law  requires  that  the.rate^ 
which  the  respondent  may  collect  shall,  be  just  and  rea^on$ible 
and  in  case  any  complaint  is  made,  the  detei^mination  as  to.  whetbr 
er  such  rates  meet  this  test  devolves  upon  the  Commission. ,  Th^^ 
iBf  however,  no  provision  in  that  law  nor  any  ruling  of  any  cQw?j; 
or  Coininifision  which  makea  it  obligatory  for  th^  Coxnmission  to 
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determine  fair  value  as  a  rate  base  l)ef<»e  it  can  reach  a  finding 
as  to  what  constitute  a  just  and  reasonable  rate. 

Many  findings  as  to  the  justness  of  rates  have  been  made  with- 
out basing  the  same  on  a  valuation  and  where,  as  in  this  case,  the 
inquiry  is  directed  to  one  out  of  a  group  of  rates  a  valuation  is 
not  required  or  advisable. 

[4]  Respondent  in  1919,  was  able  to  pay  from  its  receipts 
dividends  which  we  deem  were  o^ore  than  a  just  return.  It  col- 
lected one-half  cent  for  every  person  carried  by  complainant  over 
its  bridge,  which  provided  more  than  one-half  of  its  revenue  and 
enabled  it  to  pay  the  dividends  referred  to.  Respondent  collected 
from  complainant  in  1919  a  total  revenue  of  $18,107.69,  which 
is  more  than  one-half  of  the  gross  revenue  for  that  year.  In 
view  of  the  extent  of  the  use  made  by  complainant  of  respondent's 
bridge,  the  Commission  finds  and  determines  that  the  rate  <>£ 
one-half  cent  per  passenger  is  unjust  and  unreasonable.  During 
1919,  complainant  carried  3,558,768  passengers  over  respond- 
ent's bridge.  Had  a  fare  of  one-third  of  a  cent  per  passenger  been 
collected,  it  would  have  resulted  in  respondent  collecting  a  total 
revenue  for  1919  of  only  $12,184.74:  instead  of  $18,107.69. 

With  the  past  as  a  guide  and  the  unusual  and  abnormal  condi- 
tions now  existing  to  consider,  and  the  very  uncertain  future  to 
contemplate,  the  Commission,  giving  due  consideration  to  the 
extent  of  the  use  made  by  complainant  of  respondent's  bridge  as 
well  as  to  all  the  other  facts  and  circumstances  in  evidence,  con- 
cludes that  one-third  of  one  cent  per  passenger  is  Ae  maximum, 
just  and  reasonable  rate  that  respondent  should  be  allowed  to 
collect  from  complainant  for  each  passenger  carried  by  it  over 
respondent's  bridge,  and  that  the  present  car  rate  charged  for 
ihe  passage  of  other  than  passenger  cars  be  continued. 

[5]  As  to  the  matter  of  reparation  which  complainant  prays 
for,  we  are  not  convinced  that  any  reparation  should  be  paid.  It 
can  only  be  allowed  when  and  if  the  ratepayer  has  been  damaged, 
and  no  evidence  was  offered  fr<m  wkiolith^  Commission  can  find 
that  complainant  has  sustained  actual  damage  by  reason  of  the 
rate  heretofore  paid.  Therefore,  the  Commission  declines  to 
order  reparation. 

The  complaint  is  sustained  and  an  order  will  issue  requiring 

r.U.R.1920C. 

Digitized  by  VjOOQIC 


LEHIGH  VALLEY  TRANSIT  CO.  v.  NEW  STREET  BRIDGE  00.     207 

the  respondent  within  fifteen  days  after  the  service  of  this  report 
to  file,  post  and  publish  as  required  bj  law,  effective  five  days 
thereafter,-  a  new  schedule  of  rates  in  compliance  herewith. 


PHIUPPIXE  ISIaANDS  PUBIilO  UTIIiITT  COMHasSlOlT. 

A.  L-  AMMEN  TBANSPOBTATION  COMPANY 

V, 

VIVENCIO  OEFEMIA. 
[Case  No.  1525.] 

CeriifUsUem  of  convenience  —  JurMlictian  ef  ConiniisHon  —  AtUofno^ 
bUe  permit  —  Power  to  tcithdraw* 

A  GommiMion  having  the  power  to  grant  certificates  of  public  con- 
venience and  necessity  for  the  operation  of  automobiles,  to  refuse  them 
if  the  requirements  of  the  law  are  not  complied  with,  or  to  grant  the 
same  subject  to  certain  limitations,  has  also  the  undisputed  power  to 
withdraw  any  authority  that  it  may  have  given. 

[November  21,  1919.] 

Complaint  alleging  noncompliance  with  the  conditions  of  a 
certificate  of  public  convenience;  certificate  ordered  canceled. 

By  the  Commission:  This  case  deals  with  a  complaint  filed 
by  the  A.  L.  Ammen  Transportation  Company,  a  corporation 
duly  organized  in  accordance  with  the  laws  of  the  Philippine 
Islands,  against  Vivencio  O^femia,  of  Guinobatan,  Albay,  al- 
leging noncompliance  with  the  conditions  of  a  public  convenience 
certificate,  issued  in  favor  of  the  defendant  herein,  by  virtue  of 
the  decision  rendered  on  April  5th  of  the  current  year  in  case 
Ho.  1085  of  this  Conmiission,  authorizing  said  defendant  to  es- 
tablish, subject  to  the  requirements  of  said  certificate,  a  public 
automobile  service  for  the  transportation  of  passengers  and 
freight  over  the  rout©  specified  in  said  certificate.  It  is  alleged 
by  the  complaining  company  that  the  defendant  herein  has  not 
established  the  service  authorized  and  ordered  by  this  Commis- 
sion, or  any  part  thereof,  nor  purchased  the  equipment  described 
in  the  order,  complied  with  the  letter,  or  made  any  use  of  the 
certificate  issued  to  him,  although  nearly  three  months  have 
elapsed  since  the  date  of  its  issuance;  for  which  reason  the  com- 
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plainant  prays  that  the  same  be  canceled  and  such  farther  action 
taken  as  may  be  ju3t  and  proper  in  the  premises. 

In  the  beginning)  this  complaint  was  joined  to  otiber  similar 
complaints,  filed  by  the  same  complainant  against  Urbano  Flor- 
iano  and  Segiindo  Lomibau,  for  the  same  purpose,  as  by  virtue 
of  the  aforesaid  decision  a  similar  certificate  had  been  issued  to 
each  of  them ;  but  their  attorney  having  asled  on  the  day  of  hear- 
ing, which  was  August  5th  of  this  year,  that  the  three  complaints 
be  heard  under  three  different  cases,  making  a  separate  case  for 
each  of  the  defendants^  and  the  attorney  for  the  complaining 
company  having  agreed  to  this  arrangement,  it  was  so  provided 
by  an  order  of  this  Commission  of  the  same  date,  by  which  the 
attorney  for  the  defendants  was  given  a  time  limit  of  fifteen  days, 
which  expired  on  the  20th  of  the  same  month,  for  answering  said 
complaints,  it  being  provided,  also,  that  a  new  date  for  the  hear- 
ing of  each  case  would  be  set  upon  the  filing  of  the  respective 
answers. 

The  complaint  being  arranged  in  the  manner  directed,  a  copy 
of  the  same  was  furnished  the  attorney  of  the  defendant  herein, 
Oefemia,  for  answer,  but  he  failed  to  file  the  same  on  the  date 
fixed  or  at  any  time  thereafter.  In  view  of  this,  and  upon  peti- 
tion by  the  attorney  for  the  complaining  company,  the  27th  and 
28th  days  of  August  were  set  as  dates  for  the  hearing  of  the  case 
and  the  same  was  tried,  Mr.  A.  L.  Ammen,  president  of  the  com- 
plainant, the  A,  L.  Ammen  Transportation  Company,  appearing 
On  behalf  of  the  latter,  accompanied  by  his  attorney,  Mr.  J.  F. 
Boomer,  and  neither  the  defendant  herein  nor  any  person  in  his 
behalf  making  an  appearance. 

The  records  of  this  Commission  show  that  on  April  5th  of 
this  year,  in  accordance  with  a  decision  rendered  in  case  No. 
•  1085,  it  issued  a  public  convenience  certificate  in  favor  of  the 
defendant  herein,  authorizing  the  latter  to  establish  and  main- 
tain a  public  automobile  line  for  the  transportation  of  freight  and 
passengers  in  the  provinces  of  Albay  and  Ambos  Oamarines,  sub- 
ject to  the  following  conditions  and  limitations  set  forth  in  said 
]l  certificate: 

"(1)  That  he  will  maintain  an  automobile  truck  service  for 
the  transportation  of  passengers  and  freight  between  Legaspi  and 
Xaga,  with  the  following  itinerary ;  four  daily  trips,  two  trudts 
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leaving  L^aapi,  one  at  8 :30  a.  m.  and  the  other  at  2 :30  p.  u.y 
tLe  first  truck  to  reach  Naga  at  2 :30  p.  m.  and  the  second  at  8 :80 
^.  M. ;  and  the  other  two  leaving  Naga,  one  at  8 :80  ▲«  h.  and  the 
other  at  8 :80  p.  m.,  and  arriving  at  Legaspi  at  2 :30  p.  m.  and 
9 :30  p.  M.  respectively.  Theore  shall  be  no  change  or  alteration 
made  in  this  itinerary  and  the  line  shall  not  be  discontinued  tem- 
porarily or  otherwise,  without  authority  therefor  being  first  had 
from  this  Oommission; 

"(2)  That  the  applicant,  Sr.  Vivencio  Oefemia,  shall  pur- 
chase the  equipment  mentioned  in  his  application  and  inaugu- 
rate the  line  herein  authorized  within  a  period  of  thirty  days 
from  the  date  of  this  certificate,  and  shall  not  purchase  there- 
after any  other  new  equipment  without  authority  being  first  ob- 
tained therefor  from  this  Commission; 

"(3)  That  in  his  charges  he  shall  conform  to  the  tariff  at 
present  governing  the  A.  L.  Ammen  Transportation  Company 
on  said  route,  and  there  shall  be  no  change  or  alteration  made  in 
said  tariff,  except  as  provided  in  paragraph  (h)  of  §  16  of  Act 
No.  2307,  as  amended  by  Act  No.  2694,  and  in  Rule  XXIII., 
as  amended  of  the  Rules  of  Procedure  of  this  Cocamission ;  and 

"(4)  That  this  certifica^te  shall  take  effect  on  the  date  of  its 
issuance  and  shall  continue  in  force  until  canceled." 

It  also  appears  from  the  records  of  this  Commission  that  the 
complaining  party  is  a  corporation  duly  organized  in  accordance 
with  the  laws  of  this  country,  and  that  it  is  operating  and  main- 
taining a  passenger  and  freight  automobile  truck  service,  with 
the  following  itinerary :  Two  trucks  leaving  Legaspi,  Albay,  one 
at  about  7 :00  a.  m.  and  the  other  at  about  10 :30  a,  m.,  and  arriv- 
ing at  Naga,  Ambos  Camarines,  the  first  at  3 :00  p.  m.  and  the 
second  at  6 :00  p.  m.  ;  and  two  others  leaving  Naga,  one  at  7 :00 
a.  m.  and  the  other  at  2 :00  p.  m.,  and  arriving  at  Legaspi  at  3 :00 
and  7 :00  p.  m.,  respectively.  This  fact  was  taken  into  consider- 
ation by  this  Conunission  when  it  authorized  the  defendant 
herein  to  establish  an  automobile  truck  service,  the  itinerary 
vdiereof  was  prepared  by  this  Commission  in  such  a  manner  that 
the  trips  of  the  trucks  of  both  parties  from  any  place  included  in 
their  respective  itineraries  would  not  coincide  in  time  and  in  di- 
rection, in  order  that,  besides  affording  better  transportation 
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facilities  to  the  public,  the  business  in  the  territory  served  might 
be  suitably  distributed  between  the  carriers. 

The  evidence  introduced  in  this  matter,  it  has  clearly  shown, 
that  the  defendant  Oefemia  did  not  establish  the  automobile 
service  within  the  period  fixed  in  the  certificate,  and  that  when  he 
subsequently  started  to  operate  the  two  cars  which  he  acquired 
from  the  Bachrach  Motor  Company,  the  applications  for  licenses 
to  operate  which  were  only  presented  in  the  office  of  the  district 
engineer  of  Albay  on  May  24  and  28,  1919,  he  deviated  com- 
pletely from  the  route  and  itinerary  prescribed  in  the  said  certifi- 
cate. It  is  not  necessary  to  analyze  said  evidence  in  detail  in 
order  to  arrive  at  this  finding  of  facts;  a  cursory  examination 
of  it  being  suffici^it  to  satisfy  any  one  that  the  defendant  Oefe- 
mia has  attempted  to  operate  with  utter  disregard  of  the  r^ula- 
tions  prescribed  by  this  Commission  for  the  establishment  and 
operation  of  his  business. 

It  is  a  well-known  fact  that  the  business  of  land  transportation 
by  motor  vehicles  is  very  new  in  this  country;  it  may  be  called 
an  infant  industry  that  has  hardly  emerged  from  the  experimen- 
tal stage.  In  view  of  the  necessity,  on  the  one  part,  of  protecting 
the  investor  in  this  business,  to  whom  it  is  desired  to  assure  suc- 
cess, because  his  industry  and  enterprise  contribute  considerably 
towards  the  economic  development  of  the  country  by  providing 
additional  and  improved  means  of  communication,  and,  on  the 
other  part,  in  order  to  protect  the  public  interests  in  the  territory 
affected  by  the  proposed  business,  the  Philippine  legislature  has 
deemed  it  wise  to  regulate  all  enterprises  of  this  character.  Simi- 
lar measures  have  been  adopted  in  all  the  most  advanced  coun- 
tries, and  in  the  United  States  particularly  Government  agencies 
have  been  created  for  the  purpose  of  issuing  the  necessary  regu- 
lations for  public  utilities.  The  object  sought  by  this  is  twofold : 
To  assure  the  public  a  proper,  sure,  and  efficient  service,  and  to 
properly  control  the  economic  development  of  the  companies  in 
order  to  avoid  competition  that  might  involve  them  in  disaster 
and  ruin.  This  Conmiission  has  been  created  for  this  purpose 
and  extensive  powers  have  been  given  it  Section  14  of  Act  No. 
2307,  as  amended  by  Act  2694,  reads: 

"Sec.  14.  The  Public  Utility  Commission  or  Commissioner 

shall  have  general  supervision  and  regulation  of,  jurisdiction  and 
P.U.R.1920C. 
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control  over  all  public  utilities,  and  also  over  their  property, 
P^perty  rights,  equipment,  facilities  and  franchises  so  far  as 
^*y  be  necessary  for  the  purpose  of  carrying  out  the  provisions 

^Ikis  act.  The  term  ^public  utility'  is  hereby  defined  to  in- 
^^^e  every  individual,  copartnership,  association,  corporation, 

l^int  stock  company,  .  .  .  that  now  or  hereafter  may  own, 
^P^l'ate,  manage  or  control  within  the  Philippine  Islands  any 
common  carrier  .  .  .  engaged  in  the  transportation  of  passen- 
gei-s  and  cargo,  lines  of  freight  and  passenger  automobiles  .  •  .*' 
and  §  15,  paragraph  (e)  reads: 

"Sec.  15.   The  Board  shall  have  power: 

(e)  After  hearing,  by  order  in  writing,  to  fix  just  and  reason- 
able standards,  classifications,  r^ilations,  practices,  measure- 
ments, or  service  to  be  furnished,  imposed,  observed,  and  followed 

thereafter  by  any  public  utility  as  herein  defined. 

w 

It  is  an  undisputed  fact  that  the  Commission  has  power  to 
make  regulations  for  the  government  of  public  utilities.  These 
regulations  are  made  and  imposed  on  said  public  utilities  after 
investigation  of  the  necessities  of  the  public  affected  thereby,  and 
after  the  Commission  has  satisfied  itself  that  their  observance  will 
promote  the  public  interest  in  a  proper  and  suitable  manner 
(paragraph  (i),  §  16,  of  the  act).  It  can  refuse  to  grant  the 
authority  if  the  requirements  of  the  law  are  not  complied  with, 
or  may  grant  the  same  subject  to  certain  limitations.  The  su- 
preme court  of  the  Philippine  Islands,  in  its  decision  dated 
March  24,  1919,  in  the  case  of  the  Compania  de  los  Unionistas 
against  thTs  Commission  and  others,  recognizing  said  power,  said : 

"The  Public  Utility  Commission  has  the  power  to  control  the 
rates  charged  by  the  public  utilities  doing  business  in  the  Phil- 
ippine Islands.  It  can  control  the  manner  of  carrying  on  the 
business,  it  seems  that  no  obstacles  should  be  placed  in  the  way 
of  a  reasonable  control  by  it  of  the  number  of  the  companies  that 
are  to  carry  on  a  given  business." 

If  the  Commission  has  the  power  to  grant  or  refuse  its  conces- 
»ion,  it  has  also  the  undispu table  power  to  withdraw  any  author- 
ity that  it  may  have  given. 

"Where  a  power  is  given  by  statute,  there  is  carried  in  it  an 
r.r  .R.i?>20C. 
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implied  power  to  do  everything  necessary  to  make  it  effective/^ 
Missouri,  O.  &  G.  R  Co.  v.  State,  29  Okla.  640,  119  Pac  117. 

The  power  conferred  on  the  Commission  to  regulate  the  oper- 
ation of  public  utilities  would  be  nominal,  were  it  not  aocom' 
panied  by  other  powers  to  make  its  action  effective. 

We  acknowledge  that  it  is  a  serious  and  important  matter  to 
deprive  the  defendant  herein  of  the  authority  previously  granted 
him  to  establish  and  operate  the  business  that  he  has  chosen ;  but 
one  must  admit  that  disastrous  consequences  will  ensue  for  the 
economic  progress  of  the  country  if  all  unbridled  ruinous  compe- 
tition is  not  properly  checked.  The  defendant  herein  should  be 
deprived  of  his  certificate,  because  his  automobile  service  no  long- 
er meets  the  conditions  required  by  law  for  continued  operation 
imder  its  protection.  Certain  itineraries  and  routes  are  fixed 
not  only  to  govern  the  public  utilities  engaged  in  the  land  trans- 
portation business^  but  also,  and  specially  in  the  interest  of  the 
public  served,  and  from  the  moment  that  a  company  of  this  na- 
ture deviates  from  said  itineraries  and  routes,  so  that  the  public 
interest  is  no  longer  promoted,  but  injured  thereby,  the  conven- 
ience and  desirability  of  such  service  has  ceased  to  exist 

In  view  of  these  considerationif,  the  Commission  is  of  the  opin- 
ion that  the  public  convenience  certificate  issued  to  the  defendant 
Yivencio  Oefemia  in  Case  No.  1085  of  this  Commission  should 
be,  and  the  same  hereby  is,  canceled. 

This  order  shall  take  effect  on  November  25, 1919. 

So  ordered. 


IDAHO  PUBLIC  UTILITIES  COMMISSION. 

T.  A.  WALTERS,  Attorney  General 

V. 

UTAH  POWER  &  LIGHT  COMPANY. 
[Case  F-194,  Order  No.  601.] 

Serviee  —  Bacien»ians  —  Cfuaranty, 

1.  Hie  Idaho  Conunission  will  not  make  the  ezteiiBioB  of 
l^  a  utility  into  a«new  district  contingent  upon  a  fixed  gQaraoty  of 
annual  revenue,  in  view  of  the  undeveloped  condition  of  the  state  and 
the  interdnpendence  of  the  different  conununities, 
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itmrtce  «-  Extenaimis  —  Totel  revenue. 

2.  Pablic  conyenienoe  and  necessity  deipand  that  a  utility  make 
inch  extensions,  in  to  new  districts  as  to  render  the  maximum  of  needed 
service  that  its  total  revenues  will  justify. 

Service  —  Ertensions  — >  Total  revenues  —  Burden  of  proof. 

3.  The  burden  of  proTing  that  the  total  roTenue  of  a  utility  is  not 
foffident  to  justify  extension  of  service  into  a  new  district,  which  will 
not  be  self-supporting,  is  upon  the  utility. 


Service  —  Exiensione  -«  Next  dietriota  —  Individuals. 

Discussion  of  difference  between  extension  of  service  to  new  dis- 
tricts and  to  individuals  in  districts  already  served,  p.  814. 

[Octobor  SI,  1919.] 

Petition  for  rehearing  on  order  refusing  to  make  extension 
of  service  to  village  of  Birie  contingent  upon  a  guaranty  of  re- 
turn; petition  denied  and  certificate  of  convenience  and  necessity 
authorizing  petitioner  to  do  business  in  said  village,  granted. 
For  original  decision,  see  P.U.R1919F,  648. 

By  the  Commission:   The  defendant^  Utah  Power  &  Light 

Cbmpany,  on  the  27th  day  of  September,  1919,  filed  its  petiticm 

^or  rehearing  on  the  ground  that  the  Oommissioa  in  its  Order 

^<>.  589  [P.U.R1919F,  648]  did  not  make  the  extenwon  to  the 

^uagie  of  Ririe  therein  required  contingent  upon  a  guaranty  by 

*ue  sa.id  village  and  other  intending  users,  of  the  annual  revenue 

3*  ^^^  amount  at  least  equal  to  the  estimated  revenue  found  by  the 

^<^Haxiai8sion,^and  asks  that  the  decision  as  rendered  be  modified 

^   ^li^  extent  of  making  the  company^s  obligation  to  serve  the 

^  ^^e  of  Ririe  contingent  upon  a  guaranteed  annual  revenue  in 

^  ^^inount  at  least  of  the  estimate.    We  are  unable  to  subscribe 

^  **i^  rule  sought  by  the  defendant. 

V  X  ]  Idaho  may  fairly  be  said  to  be  in  the  first  process  of  devel- 
o^^^txont,  with  the  natural  resources  not  as  yet  fully  known,  and 
Ot^^  slightly  developed,  and  with  community  and  population 
•j^owth  but  little  past  the  beginning.  Our  people,  oommunities, 
^d  districts  are  interdependent  The  development  of  one  helps 
the  others.  The  lack  of  development  of  one  retards  the  others. 
The  time  is  not  yet  when  any  community  in  Idaho  has  reached 
its  maximum  development,  and  for  that  reason  should  be  en- 
titled to  consideration  as  a  separate  and  distinct  unit,. or  to  have 
its  rights  and  privil^^es  fixed  as  such  and  without  peferenoe  to 

other  communities  or  districts.    And  we  are  not  disposed  to  ac- 
P.U.R.1920C. 
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cept  any  such  separation  at  this  time,  which  woald  be  the  result 
of  a  required  guarantee, 

[2,  3]  The  reasons  which  influence  the  making  of  extensions 
from  the  viewpoint  of  the  public  are  radically  different  from 
those  which  are  of  the  first  importance  to  the  utility.  The  pub- 
lic wants  service;  the  utility  profits.  Those  extensions  which  as- 
sure a  satisfactory  profit  from  the  beginning  the  utility  will  make 
of  its  own  motion,  and  we  need  not  concern  ourselves  with  such* 
Those  which  will  probably  come  to  our  attention  will  have  to  do 
with  communities  or  districts  within  a  zone  covered  by  a  utility 
where  the  utility  does  not  regard  the  extension  desired  as  suffi- 
ciently profitable  of  itself  to  be  attractive.  In  such  cases  our  in- 
quiry  must  be  first,  as  to  the  service  needs  of  the  public ;  and  thea 
as  to  whether  they  can  be  reasonably  met  by  the  utility.  This  we 
can  only  determine  from  a  view  of  the  utility's  business  as  a 
whole,  and  the  question  as  to  whether  the  proposed  extension,  if 
made,  will  bring  the  total  revenue  of  the  utility  below  a  sufficient 
return  on  the  total  investment,  including  £he  extension,  is  a  mat^ 
ter  peculiarly  within  the  knowledge  of  the  utility,  and  the  bur- 
den of  establishing  such  a  fact,  if  it  exists,  is  on  the  utility.  The 
convenience  and  necessity  of  the  public  demand  that  each  utility 
render  the  maximum  of  needed  service  possible,  which  its  total 
revenue  will  justify. 

To  adopt  a  rule  that  each  extension  should  be  made  only  when 
a  sufficient  revenue  is  guaranteed  would  be  practically  to  shut  out 
each  community  or  district  desiring  service  until  such  time  as 
the  amount  of  revenue  would  be  satisfactory  to  the  utility,  when- 
each  extension  was  considered  by  itself,  which,  for  the  reasons 
t^bove  set  forth,  we  are  unwilling  at  this  time  to  do. 

At  this  point,  we  wish  to  point  a  difference  between  extensions 
to  reach  unserved  districts  or  communities,  and  those  made  to 
individuals  in  a  district  or  community  already  served.  In  the 
former  case  there  is  not  only  the  inunediate  sennce  offered,  but 
there  is  reason  to  expect  a  later  substantial  increase.  In  the  lat- 
t^  case  there  i»  little,  if  anything,  to  be  expected  beyond  the  im- 
mediate service. 

If  we  take  the  position  that  each  new  district  or  oonamunity^ 
shall  receive  service'  only  when  it  guarantees  an  amount  of  reve- 
nue at  the  usual  rates  to  satisfy  the  utility,  we  should,  in  fairness^ 
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complete  the  step.  We  should  examine  the  revenue  from  each 
separate  district  served  and  reduce  the  rates  in  those  where  the 
volmne  of  business  produces  an  amount  necessary  to  make  more 
than  a  sufficient  return;  while  in  those  in  which  the  total  revenue 
permits  the  return  to  fall  below  the  sufficiency  point  require  a 
guaranty — in  effect  raise  the  rates.  We  are  not  prepared  to  adopt 
such  a  position. 

For  the  reasons  above  noted,  we  find  that  the  petition  for  re- 
hearing, so  far  as  it  seeks  to  have  the  extension  to  Ririe  made 
contingent  on  a  guarantee,  should  be  denied,  and  it  is  so  ordered. 

The  defendant  directs  our  attention  to  the  fact  that  it  does  not 
have  a  certificate  of  convenience  and  necessity  covering  the  vil- 
lage of  Birie,  and  requests  that  one  issue.  Concerning  this  the 
Commission  finds: 

1.  That  the  Utah  Power  &  Light  Company  is  a  corporation 
authorized  to  do  business  in  the  state  of  Idaho  and  is  engaged  in 
the  business  of  generating,  transmitting,  and  distributing  elec- 
trical energy  for  the  service  of  the  residents  of  said  state  in  cer- 
tain places  and  districts. 

2.  That  the  village  of  Eirie,  Jefferson  county,  Idaho,  is  situa- 
ted in  a  district  properly  to  be  served  by  the  Utah  Power  &  Light 
Company,  such  district  being  contiguous  to  that  now  being  served 
by  said  company ;  and  that  no  other  public  utility  is  now  render-   ' 
ing  to  said  village  electrical  servica 

3.  That  as  a  precedent  condition  to  making  a  legal  application 
to  a  village  for  a  franchise  a  certificate  of  convenience  and  neces- 
sity is  required  relating  to  the  particular  village,  and  tliat  no 
certificate  has  been  issued  to  the  Utah  Power  &  Light  Company 
relating  specifically  to  said  village  of  Eirie. 

4.  That  the  convenience  and  necessity  of  the  public  require, 
and  will  require,  that  said  Utah  Power  &  Light  Company  extend 
its  lines  and  electrical  service  to  the  said  village  of  Ririe,  in  Jef- 
ferson county,  Idaho,  and  to  the  residents  of  said  village. 

It  is  therefore  (ordered,  that  a  certificate  of  convenience  and 
necessity  issue  to  the  Utah  Power  &  Light  Company  covering 
said  village  of  Ririe,  Jefferson  county,  Idaho. 

Bone  in  open  session  at  Boise,  Idaho,  this  31st  day  of  October, 
1919. 

A.  L.  Freehafer,  George *E.  £rb,  and  £.  M.  Sweeley,  Commis- 
sioners. 

r.U.K.l»20C. 
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IIiLIliroIS  PtTBLIC  XmLTTlES  OOMMISSIOIT. 

LAHARPE  TELEPHONE  COMPANY  (TJninoorporated) 

V. 

WESTERN  niJNOIS  UTILITIES  COMPANY. 

[No.  9108.] 

Electricity  »  Electrical  interference  —  Telephones, 

A  telephone  company  and  an  electric  company,  the  lines  of  whidi 
had  not'heen  constructed  in  accordance  with  the  proviaiona  of  Gen- 
eral Order  No.  30  of  the  Illinoia  Commisaion,  with  the  reeolt  that  the 
telephone  serrice  was  seriously  interrupted,  were  ordered  to  file  with 
the  Commission,  a  joint  plan  and  estimates  of  cost  of  such  reconstruc- 
tion, as  in  their  opinion  would  satisfactorily  remove  the  «lectrioal 
interference  between  the  lines  of  the  two  companies. 

[February  24,  1920.] 

Complaint  r^arding  inductive  interferences  with  telephone 
circuits;  utilities  ordered  to  file  plan  for  reconstructing  lines. 

Shaw,  Commissioner:  Mav  8,  1910,  the  LaHarpe  Telephone 
Company,  a  partnership,  filed  with  the  Commission  a  formal 
complaint  stating  that  its  telephone  service  in  LaHarpe  and- sur- 
rounding communities  was  seriously  impaired  because  of  the 
operation  by  the  Western  Illinois  Utilities  Company  of  certain 
11,000-volt,  3-phase,  transmission  lines.  A  hearing  in  the  mat^ 
ter  was  held  in  LaHarpe  May  29,  1919,  at  which  complainant 
and  respondent  were  represented  by  counsel  and  testimony  and 
exhibits  bearing  upon  the  questions  involved  were  offered  in  evi- 
dence. 

The  LaHarpe  Telephone  Company  began  business  in  1902  and 
now  operates  a  local  telephone  system  with  about  275  subscribers 
in  that  city.  It  also  has  connecting  long  distance  interexchange 
lines  to  Dallas  City,  Strcmghurst,  and  Blandinsville ;  and  rural 
telephone  circuits  extending  in  various  directions  from  LaHarpe. 

July  30,  1895,  the  LaHarpe  Electric  Light  &  Power  Com- 
pany was  incorporated  under  the  laws  of  Illinois,  and  on  July 
17,  1896,  entered  into  a  contract  with  the  city  of  LaHarpe  for 
fuiTiishing  certain  street  lights,  March  10,  1908,  the  city  of 
LaHarpe  granted  the  company  a  20-year  franchise  to  operate  an 
electric  plant  in  that  city.     July  18,  1918,  this  Commission 
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entered  an  order  authorising  the  Western  Illinoifl  Utilities  Com- 
pany to  purchase  all  the  property  of  the  LaHarpe  Electric  Light 
&  Power  Oompany  and  of  the  Economy  Light  &  Power  Company, 
a  concern  operating  in  Blandinsville,  lUinoia.  At  the  same  time 
thd  Western  Illinoia  Utilities  Company  was  anthorLzed  to  con- 
struct and  opiate  an  electric  transmission  line  connecting  Dallas 
City,  Disco,  LaHarpe^  and  Blandinsville^  and  distribution  systems 
in  the  two  latter  places.  July  31,  1918,  the  Commission  entered 
an  order  authorizing  the  Western  Illinois  Utilities  Company  to 
purchase  from  M.  E.  T.  and  Bose  Schieorbaum  the  electric  prop- 
erty in  Stron^urst  and  to  construct  an  electric  transmission  line 
from  near  Disco  to  Stronghurst  and  a  distribution  system  in 
Stronghurst.  About  April  1, 1919,  the  Western  Illinois  Utilities 
Company  placed  in  operation  an  11,000-volt,  S-phase  transmis- 
sion line  between  the  foregoing  places. 

Evidence  shows  that  since  the  transmission  lines  were  placed 
in  operation  the  telephone  service  rendered  by  the  LaHarpe  Tele- 
phone Company  has  been  more  or  less  seriously  affected  by  in- 
ductive interferences^  the  amount  of  disturbance  depending  upon 
the  relative  locations  of  the  power  wires  and  the  telephone  lines. 
These  interferences  have  practically  destroyed  the  use  of  an  inter- 
exchange  telephone  circuit  extending  from  Dallas  City  to  La- 
Harpe and  of  a  rural  circuit  serving  14  subscribers  extending 
from  LaHarpe  toward  Stronghurst.  Likewise,  the  service  over 
several  other  rural  telephone  circuits  has  been  greatly  impaired, 
particularly  one  designated  as  "Line  S"  which  is  carried  upon 
the  same  poles  as  the  transmission  line  for  about  3  miles  and  is 
so  seriously  affected  by  inductive  interferences  that  there  is  a 
noticeable  hiunming  in  the  telephone  circuit  at  all  times. 
•  With  few  exceptions  the  telephone  lines  are  of  the  type  known 
as  gromided  circuits,  and  before  the  transmission  lines  were 
placed  in  operation,  the  seiTice  was  fairly  satisfactory.  The 
electric  light  wires,  now  used  in  LaHarpe  by  the  Western  Illinois 
Utilities  £lompanj,  were  installed  for  an  Edison  S^wire,  220- 
110  vok^  direct  cui*rent  plant,  and  because  of  the  requir^nents  of 
inch  a  system,  are.  so  heavy  that  the  sag  between  pdeB  is  greater 
than  in  more  modem  types.  Heretof  ore,  the  LaHarpe  Telephone 
Company  and  the  LaHarpe  Electric  Light  &  Power  Company 
have  had  in  effect  an  arrai^ement  by  which  many  of  ths  poles 
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in  LaHarpe  were  used  jointly  by  the  two  oompanies^  and  in  sucli 
cases  the  telephone  wires  have  been  placed  above  the  power  wires, 
or  otherwise  than  requiried  by  rule  Jfo.  602  of  General  Order  30 
of  this  Commission. 

In  LaHarpe  the  electric  current  from  the  transmission  lin^  is 
stepped  down  by  a  statis  transformer,  and  because  the  distribu- 
tion network  was  designed  for  use  with  the  Edison  8-wire  sys- 
tem, it  is  necessary  that  single  phase  current  be  used  therein,  re- 
sulting in  an  unbalanced  load  on  the  3-phase  primary  circuit. 
Between  LaHarpe  and  Dallas  City,  a  distance  of  about  14  miles, 
there  are  32  transpositions  in  the  high  tension  transmission  cir- 
cuit which  is  in  places  located  upon  the  opposite  side  of  the  pub- 
lic highway  between  the  two  cities,  while  in  other  cases  it  is  upon 
the  same  side  of  the  road  as  the  telephone  wires. 

Among  other  things  General  Order  30  of  this  Commission, 
adopted  October  12,  1916,  P.U.R.1917A,  843,  provides: 

"j^^-^.  A  utility  contemplating  new  construction  shall  consult 
with  any  other  utility  whose  wires  will  be  subjected  in  any  man- 
ner to  interference  or  dangerous  proximity  by  such  proposed  con- 
struction, and  the  utilities  concerned  shall  co-operate  with  a  view 
to  preventing  the  interference  or  hazard.  Failure  to  comply 
with  this  requirement  will  receive  serious  consideration  by  this 
Commission  in  any  subsequent  issue  involving  this  construction." 

";^05.  When  new  lines  are  projected  which  will  parallel  exist- 
ing lines  of  other  utilities  on  the  same  street,  highway,  or  alley, 
the  new  construction  shall,  unless  joint  construction  is  used,  be 
located,  where  practicable,  on  the  opposite  side  of  the  street,  or 
other  way,  from  that  occupied  by  the  existing  lines,  or  be  routed 
elsewhere  if  a  second  route  is  available." 

"^066.  Every  reasonable  efiFort  shall  be  made  to  avoid  new 
parallels.  Any  utility  proposing  to  construct  a  new  signal  or 
supply  line  which  will  create  a  parallel  or  generally  to  reconstruct 
an  existing  line  involved  in  a  parallel  (except  in  case  of  emer- 
gency) shall  give  ten  days'  notice  (or  thirty  days'  notice  when- 
ever practicable)  of  its  intentions  to- carry  on  such  work,  to  the 
utilities  affected,  including  detailed  informaticm  as  to  the  loca- 
tion and  character  of  the  work  proposed.  If  a  plan  can  be  de- 
vised and  agreed  upon  by  the  utilities  for  maintaining  a  separa- 
P.U.R.1920C. 
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tion  betwe^i  the  supply  lines  and  signal  lines  which  will  be  ade- 
quate to  avoid  interference,  this  shall  he  done." 

Charles  K.  Todd,  President  of  the  LaHarpe  Telephone  Com- 
pany, testifying  in  behalf  of  the  complainant,  in  reply  to  a  ques- 
tion by  counsel  (1  Becord  10)  stated: 

**Q.  You  may  state  whether  or  not  you  have  had  any  notice 
that  they  were  going  to  apply  for  a  certificate  of  necessity  and 
oonveniencef 

"A.  Never  did." 

From  the  foregoing  uncontroverted  evidence  it  appears  clear 
Aat,  in  the  construction  of  its  transmission  lines,  the  Western 
Illinois  ITtilities  Oomi>any  did  not  take  proper  steps  to  comply 
with  the  foregoing  requirements  of  General  Order  30  of  this 
Commission.  Neither  is  it  satisfactorily  shown  that  prior  to  the 
construction  of  the  transmission  line  negotiations  were  under- 
taken between  the  parties  for  the  purpose  of  preventing  inductive 
or  mechanical  interferences  in  the  lines  of  the  telephone  com- 
pany; that  the  LaHarpe  Telephone  Company  was  afforded  prop- 
er opportunity  to  co-operate  with  respondent  with  a  view  to  pre- 
venting such  interferences  with  its  telephone  circuits;  or.  that 
proper  precautions  were  taken  by  the  Western  Illinois  Utilities 
Company  to  construct  its  high  tension  transmission  lines  in 
strict  accord  with  requirements  of  General  Order  30. 

While  the  e^'idence  in  this  case  is  not  complete  upon  some 
points,  nevertheless  the  Commission  is  of  the  opinion  that  at  this 
time  it  is  unnecessary  for  it  to  decide  rights  of  seniority  between 
the  LaHarpe  Telephone  Company  and  the  Western  Illinois  Util- 
ities Company,  or  to  decide  questions  of  the  relative  merits  of 
grounded  telephone  circuits  or  the  physical  conditions  of  the  re- 
spective properties  herein  involved.  However,  it  is  plain  that 
previous  to  the  installation  of  the  transmission  line  of  respondent 
that  the  telephone  service  was  reasonably  satisfactory  but  that, 
rince  the  transmission  line  was  placed  in  operation,  much  annoy- 
ance has  been  experienced  by  the  telephone  patrons.    It  is  also 

manifest  that  proper  co-operation  for  the  prevention  of  inductive 

disturbances  was  not  had  between  the  two  companies  prior  to  the 

construction  of  the  transmission  line. 
After  considering  all  the  evidence  in  this  case,  the  Commission 

i«  of  the  opinion  and  finds  that  the  Western  Illinois  Utilities 
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Compaay  has  not  complied  with  the  requirements  of  General  Or- 
der  30  of  this  Commission  in  the  c<mstraetion  of  the  transmission 
line  herein  involved ;  that  the  distribution  system  of  respondent 
in  the  city  of  LaHarpe  is  poorly  maintained;  that  because  of  the 
location  and  construction  of  the  tranaoaission  lines  herein  in* 
volved;  the  telephone  service  famished  by  the  LoHarpe  Tele- 
phone Company  has  been  impaired;  and  that  conditions  can  be 
greatly  improved  by  an  intelligent  and  proper  cooperation  be- 
tween the  LaHarpe  Telephone  Company  and  the  Western  Util- 
ities Company. 

It  is  therefore  ordered  that,  within  twenty  days  from  the  date 
of  service  of  this  order,  the  LaHarpe  Telephone  Company  and 
the  Western  Illiawis  Utilities  Company  shall  file  with  this  Com- 
mission a  joint  plan  and  estimates  of  cost  of  such  reconstruction 
as,  in  their  (q>iniony  will  satisfactorily  remove  the  inductive  in- 
terferences in  the  telephone  lines  of  the  LaHarpe  Telephone  Com- 
pany caused  by  tihe  transmission  lines  of  the  Western  Illinois 
Utilities  Company. 

It  is  further  ordered  that  should  the  LaHarpe  Telephone  Com- 
pany and  the  Western  Illinois  Utilities  Company  be  unable  to 
reach  a  joint  agreement,  as  hereinbefore  specified,  then  shall 
each,  within  twenty  days  from  the  date  of  service  of  this  order, 
file  with  the  Commission  its  individual  plan  or  plans  and  esti- 
mates of  cost,  setting  forth  in  detail  the  reconstruction  which  it 
shall  consider  will  satisfactorily  remove  the  inductive  interfer- 
ences occasioned  in  the  telephone  wires  by  the  transmission  line. 

The  Commission  expressly  retains  jurisdiction  of  thip  cause 
and  reserves  to  itself  the  right,  upon  complaint,  upon  application, 
or  upon  its  own  motion,  to  further  investigate  the  service  fur- 
nished by  the  LaHarpe  Telephone  Company  or  the  Western  Illi- 
nois Utilities  Company,  and  to  make  findings  and  issue  such  fur- 
ther orders  as  may  be  justified  by  the  facts  determined  at  subse- 
quent hearings  aa  to  the  impairment  of  the  service  furnished  by 
the  LaHarpe  Telephone  Company  by  reason  of  the  operation  of 
the  high  tension  transmission  linea  of  the  Western  Hlinoia  Util- 
ities Company. 
P.U.R.1920C. 
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lUiiNois  puBiiio  trrniirras  ooaimissiok. 
SAY  YBAOH  et  al. 

OBNTRAL  ILLIITOIS  PTTBI/IG  SBBVIOB  OOICPAKY. 

[Ho.  9823.] 

Ffymtfia  «  Power  o/  CommiMion  —  Bnforoemm^  o/  fiayinent  /or 
#9rvio0« 

1.  The  collection  of  payment  for  eenrioe  is  *  metier  ler  court  pro- 
cedure and  is  not  within  the  jurisdiction  of  the  Illinois  Commission. 

Smvice  —  BxienaionM  »  VeUnquenoy  of  oiPy  »  Bffect. 

2.  The  fact  that  a  municipality  is  delinquent  in  the  payment  for 
electric  and  water  serriee  is  immaterial  upon  the  question  of  the  duty 
of  the  utility  to  extend  its  senrice  for  domestic  consumers  and  fire 
protection,  where  there  is  nothing  in  the  records  to  indicate  that  the 
Mils  will  not  at  some  time  he  paid,  and  the  unpaid  bills  appear  to 
ecmstitute  a  realizable  asset. 

Service  »  Macteneions  —  JProepeotive  return. 

3.  A  public  utility's  obligation  to  extend  service  to  applicants  in, 
or  adjacent  to,  a  community  already  served,  is  not  determined  entirely 
by  a  consideration  of  the  prospective  return  from  such  extension. 

Service  —  Waier  —  Bxieneions. 

4.  A  water  company  was  ordered  to  extend  a  4-inch  main  a  dis- 
tance of  1200  feet  and  a  2-inch  main  a  further  distance  of  340  feet  to 
serve  sixteen  domestic  applicants  and  two  municipal  fire  hydrants. 

[March  8,  1920.] 

Complaint  relatiye  to  inability  to  secure  extension  of  water 
mains  in  Carbondale;  extension  ordered. 

Shaw,  CommiBsioner :  On  August  26,  1919,  Ray  Veacb  filed 
a  complaint  with  the  Commission  alleging  that  he  and  fifteen 
other  property  owners  in  Carbondale  had  made  a  written  appli- 
cation to  the  Central  Illinois  Public  Service  Company  for  water 
service  to  their  residences  in  Carbondale,  and  that  the  company 
had  refused  to  make  the  extension  of  its  mains  necessary  to  sup- 
ply such  service.  An  investigation  of  the  matter  was  made  by 
the  engineering  section  of  the  Commission  and  considerable  cor- 
respondence was  carried  on  with  the  company  and  complainants. 

As  the  company  did  not  appear  willing  to  make  the  extension 
on  a  basis  satisfactory  to  the  petitioners,  the  complaint  was  con-^ 
sidered  formally  at  a  hearing  held  in  Carbondale,  December  10, 
P.U.R.i92oa  , 
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1919,  Mr.  Ray  Veach  appearing  in  behaK  of  the  complainants 
and  Mr.  C.  D.  Eiger  for  the  respondent.  Evidence  was  taken 
on  behalf  of  the  complainants  and  company,  and  the  company 
later  submitted  for  the  record  an  estimate  of  the  cost  of  the  ex- 
tension and  the  amount  of  revenue  to  be  derived  therefrom. 

The  record  in  the  case  shows  that,  early  in  1919,  sixteen  ap- 
plications were  made  for  water  service  on  Hester  and  Wall  streets 
where  mains  had  not  yet  been  laid.  It  appears  also  that  the  city 
passed  a  resolution  requesting  the  Central  Illinois  Public  Service 
Company  to  install  two  fire  hydrants  on  Hester  street  and  made 
application  to  the  company  for  this  additional  fire  service.  From 
the  evidence  it  appears  that  the  location  of  the  requested  exten- 
sion may  be  described  as  follows:  Commencing  at  an  existing 
hydrant  near  the  intersection  of  Marion  and  Hester  streets,  a 
4-inch  main  is  to  extend  east  on  Hester  street  to  the  corner  of 
Hester  and  Wall  streets,  a  distance  of  1,200  feet,  to  serve  fourteen 
of  the  sixteen  prospective  consumers  and  two  fire  hydrants.  From 
that  point  a  2-inch  main  is  to  extend  south  on  Wall  street  a  dis- 
tance of  340  feet  to  serve  the  other  two  applicants,  Kay  Veach 
and  W.  G.  Spiller.  It  is  proposed  that  one  of  the  hydrants  be 
located  at  the  intersection  of  State  and  Hester  streets  at  a  point 
about  670  feet  from  the  existing  water  main  and  the  other  at  the 
intersection  of  Wall  and  Hester  streets  about  1,200  feet  from 
this  main.  It  appears  that  a  large  number  of  residences  in  this 
particular  section  of  the  city  are  not  properly  safeguarded 
against  fire  hazards  because  of  the  fact  that  fire  hydrants  are  not 
available  for  use. 

The  company  represents  that  the  cost  of  the  4-inch  main  exten- 
sion, including  the  two  fire  hydrants,  will  be  $1,628.15,  which 
amount  includes  labor,  store's  department  charges,  general  oiEce 
supervision,  and  incidentals.  If  this  extension  to  the  corner  of 
Wall  and  Hester  streets  is  made  in  accordance  with  the  resolution 
passed  by  the  city  of  Carbondale,  it  will  pass  in-  front  of  the 
premises  of  fourteen  of  the  complainants.  The  cost  of  the  2-inch 
main  extension  on  Wall  street  is  estimated  at  $300.52,  making 
a  total  expense  of  $1,928.67  for  the  entire  extension.  The  annual 
•revenue  is  estimated  at  $200  for  the  sixteen  services  and  $90  for 

the  two  fire  hydrants,  or  a  total  of  $290  per  year,  which  the  com- 
P.U.R.l920a 
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panv  does  not  consider  sufficient  to  justify  the  investment  Two 
more  houses  may  later  he  built  on  the  extension  on  Wall  street. 

[1,  2]  The  respondent  represents  that  the  city  of  Carbondale 
18  now  indebted  to  the  company  approximately  $12,000,  and  is 
increasing  its  indebtedn^s  each  year  by  approximately  50  per 
cent  of  the  bills  for  hydrant  rental  and  street  lighting  service. 
The  company  objects,  therefore,  to  making  the  expenditure  to 
famish  fire  service  because  the  city  is  delinquent  in  the  payment 
of  its  bills.  The  collection  of  payment  for  service  is  a  matter  for 
court  procedure  and  does  not  appear  to  be  within  the  jurisdiction 
of  the  Commission.  There  is  nothing  in  the  record  to  indicate 
that  the  bills  will  not,  at  some  time,  be  paid,  and  inasmuch  as 
these  unpaid  bills  appear  to  constitute  a  realizable  asset  which 
must  be  taken  into  consideration,  the  Commission  does  not  be- 
lieve that  the  present  delinquency  on  the  part  of  the  city  should 
affect  the  installation  of  the  requested  extension. 

[3]  In  Harvey  v.  Public  Service  Company  of  Northern  Illi- 
nois, P.TJ.B.1919B,  831,  the  Commission  discussed  a  situation 
where  it  was  doubtful  whether  the  immediate  return  from  a  re- 
quested water  main  extension  would  provide  a  fair  return  upon 
the  investment.    The  order  in  that  case  reads  in  part  as  follows: 

"The  respondent  contends  that  the  return  anticipated  from  the 
extension  involved  herein  will  not  warrant  the  investment.  It 
is  trae  that  the  revenue  from  an  extension  into  an  outlying  sec- 
tion of  a  city  may  not  of  itself  show  an  adequate  return,  but  when 
such  extension  is  considered  as  a  part  of  the  entire  sjstem^  the 
return  thereon  may  be  ample. 

'^Whether  or  not  a  water  company  undertaking  to  supply  a 
municipality  and  its  inhabitants  with  water  may  be  required  to 
extend  its  mains  for  the  acconomodation  of  all  applicants,  where 
the  income  from  such  extension  is  insufficient  to  pay  a  fair  return 
on  the  cost,  and  to  provide  for  accruing  depreciation  and  a  prop- 
er proportion  of  the  operating  expenses,  depends  upon  the  reason* 
ableness  and  neciessity  of  the  demands  for  the  service  in  each  par- 
ticular case." 

It  is  seen,  therefore,  that  a  public  utility's  obligation  to  fur- 
nish service  to  applicants  in,  or  adjacent  to,  a  community  served 
is  not  determined  entirely  by  whether  the  immediate  revalue 
from  that  particular  addition  pays  a  fair  return  on  the  invest* 
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ment,  and  the  Commission  does  not  believe  tliat  the  respondent's 
objection  to  making  the  extension,  beoaiifle  the  estimated  re\'enue 
does  not  appear  to  be  a  fair  return,  is  snffidlent  reason  for  refus- 
ing to  furnish  the  service. 

[4]  In  Sanders  v.  East  St  Louis  &  I.  Water  Co-  P.U.R 
1920B,  654,  an  extension  of  some  800  feet  of  cast  iron  pipe  was 
required  in  order  to  furnish  water  ger\4ce  to  four  complainants. 
The  circumstances  in  that  case  did  not  appear  to  warrant  placing 
the  entire  burden  on  the  respondent  and  the  Commission  ordered 
the  utility  to  lay  50  feet  of  main,  at  cost  to  itself,  for  each  pro- 
spective consumer,  authorizing  the  company  to  require  a  deposit 
of  the  cost  of  the  necessary  extension  above  50  feet  per  consumer, 
and  requiring  the  company  to  refund  to  the  complainants,  in  pro- 
portion to  their  respective  deposits,  an  amount  equal  to  the  cost 
of  50  feet  of  this  main  for  each  additional  consumer  whose  serv- 
ice should  be  connected  to  the  extension  within  a  period  of  ten 
years.  In  the  case  in  Carbondale  under  consideration,  sixteen 
applications  have  been  filed  for  domestic  ser\T[ce  and  the  city 
has  requested  fire  service  from  two  hydrants.  From  the  evidence 
presented  and  in  view  of  all  the  circumstances  surrounding  this 
case^  it  would  seem  that  the  demand  for  the  service  and  the  prob- 
able revenue  from  the  extension  are  sufficient  to  justify  the  in- 
stallation of  the  fire  hydrants  and  the  necessary  main  without 
cost  to  the  complainants. 

The  Commission  having  taken  into  consideration  all  the  evi- 
dence in  the  case  and  being  fully  advised  in  the  premises,  finds 
that  the  demands  for  domestic  and  fire  service  in  this  district  in 
Carbondale  are  such  as  to  warrant  the  installation,  at  the  com- 
pany's expense  of  1200  feet  of  4-inch  water  main  and  two  fire 
hydrants  on  Hester  street  and  340  feet  of  2-inch  main  on  Wall 
street. 

It  is  therefore  ordered  that  the  Central  Illinois  Public  Service 
Company  be,  and  the  same  is  hereby,  required  to  install  at  its 
own  expense,  a  4-inch  main  on  Hester  street  from  the  existing 
fire  hydrant  near  Marion  street  to  the  corner  of  Wall  and  Hester 
streets,  and  a  2-inch  main  south  on  Wall  street  from  the  corner 
of  Wall  and  Hester  streets  to  serve  the  applicants  on  Wall  street, 
Ray  Veach  and  W.  G.  Spiller,  and  furnish  water  service  within 
sixty  days  from  the  date  hereof  to  the  sixteen  petitioners  herein. 
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It  is  further  ordered  that  the  Central  Illinois  Public  Service 
Company  be,  and  the  same  is  hereby,  required  to  install  two  fire 
hydrants  on  said  main  at  the.  locations  to  be  designated  by  the 
city  of  Carbondale,  and  furnish  sei-vice  therefrom  within  sixty 
days  from  the  date  hei'eof . 

It  is  fuHher  ordered  that  the  Central  Illinois  Public  Service 
Company  be,  and  the  same  is  hereby,  required  to  notify  the  sec- 
retary, in  writing,  within  five  days  following  the  date  of  compli- 
ance with  each  provision  of  this  order. 


MASSAGHUSKTTS  DEPARTMBNT  OF  PTJBIjIC  VTlhlTTB9. 

BE  BOSTON  ELEVATED  RAILWAY  COMPANY. 

Cwutruotian  and  equifpment  —  Co^  plus  cwUrme$  —  Breduction  of  eati- 
mates  ^  Bonus. 

The  Kassachusetts  Department  of  Public  Utilities  approved  the 
pajment  of  a  bonva  to  a  contractor  for  the  coDfltruetion  of  a  subway 
for  a  railway  company,  where  the  work  waa  performed  under  a  cost- 
plus-a-percentage  contract,  which  further  provided  that  if  the  actual 
cost  of  the  work  performed  waa  in  excess  of  the  estimated  cost,  there 
should  be  a  reduotion  from  the  amount  payable  to  the  contractor  of 
25  per  cent  of  the  sum  the  actual  cost  exceeded  the  estimated  ooet,  and 
if  the  actual  cost  of  the  work  performed  should  be  leas  than  the  esti- 
mated cost,  the  contractor  should  receive  in  addition  to  the  percentage 
allowed  under  the  contract,  25  per  cent  of  the  amount  that  the  actual 
cost  waa  less  than  the  estimated  cost. 

[March  10,  1920.] 

Determination  of  net  cost  properly  and  in  good  faith  paid  , 
by  the  Boston  Elevated  Railway  Company  on  account  of  prop- 
erty to  be  conveyed  under  the  provisions  of  chapter  369  of  the 
General  Acts  of  1919,  to  the  Commonwealth;  approval  of  bonus 
paid  to  contractor. 

By  the  Department:  In  determining  the  net  cost  properly 
paid  by  the  Boston  Elevated  Railway  Company  on  account  of 
the  Main  street  subway  in  Cambridge,  and  the  Cambridge  bridge, 
and  the  Cambridge  connection,  the  Department  has  made  an  ex- 
amination of  the  books  of  the  ccwnpany  and  the  vouchers  of  pay- 
ments made  in  relation  to  said  property.  Payments  which  were 
considered  by  the  Commission  as  made  on  account  of  equipment 
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were  deducted  from  the  amount  charged  upon  the  books  of  the 
company.  Certain  other  items  charged  on  the  books  of  the  com- 
pany, as  a  part  of  the  cost  of  the  property,  were  deemed  by  the 
Commission  to  have  been  met  fr<mi  income  and  thus  were  deduct- 
ed in  accordance  with  the  provisions  of  the  act.  As  to  the  bal- 
ance of  the  payments,  we  found  no  evidence  that  would  warrant 
our  disallowing  them.  These  payments  have  heretofore  been  ap- 
proved by  the  Public  Service  Commission  with  the  exception  of 
a  bonus  hereafter  referred  to.  In  view  of  the  fact  that  there  has 
been  public  criticism  in  relation  to  the  manner  in  which  the  Main 
street  subway  was  constracted,  particularly  in  reference  to  the 
form  of  contract  made  by  the  company  with  the  contractor,  we 
think  it  desirable  to  express  publicly  our  determination  in  rela- 
tion to  the  bonus  paid  the  contractor  and  the  reasons  which  im- 
pelled us  thereto. 

The  contract  made  by  the  company  with  the  contractor  for  the 
construction  of  the  Main  street  subway  was  what  is  known  as  a 
cost  plus  a  percentage  ccmtract.  Under  the  provisions  thereof,  it 
was  provided  that  within  thirty  days  after  the  plans  for  the  sub- 
way had  been  approved,  as  required  by  chapter  520  of  the  Acts 
of  1906,  the  engineer  of  the  company  should  proceed  to  make  an 
estimate  of  the  cost  of  the  construction  of  the  subway.  The  esti- 
mate was  to  include  the  actual  work  to  be  performed  by  the  con- 
tractor, which  was  the  construction  of  the  subway  ready  for  its 
equipment.  The  estimate  was  to  be  based  on  the  current  market 
price  for  labor  and  material  and  was  to  be  completed  within 
eighteen  months,  if  practicable,  from  the  date  when  the  contrac- 
'tor  commenced  work.  The  contract  further  provided  that  if  the 
actual  cost  of  the  work  performed  by  the  contractor  should  be  less 
than  the  estimates!  cost  as  determined  by  the  engineer,  the  con- 
tractor should  receive,  in  addition  to  the  percentage  allowed  un- 
der the  contract,  25  per  cent  of  the  amount  that  the  actual  cost 
was  less  than  the  estimated  cost;  and,  on  the  other  hand,  that  if 
the  actual  cost  was  in  excess  of  said  estimated  cost,  then  there 
should  be  deducted  from  the  amount  payable  to  the  contractor  25 
per  cent  of  the  sum  the  actual  cost  exceeded  the  estimated  cost. 
But  for  this  provision  the  contract  would  be  subject  to  the  criti- 
cism that  it  was  an  improvident  one  for  the  company  to  makey 

and,  consequently,  an  injurious  one  to  the  public,  as  a  contract 
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purely  on  a  percentage  basis  presents  erery  inducement  to  the 
eontraetor  to  cause  the  work  to  cost  as  much  as  possible,  since  the 
more  it  costs  the  greater  his  return  of  percentage.  We  think  it 
obyions  that  if  any  provision  of  the  contract  is  to  be  commended, 
it  is  this  provision  for  the  estimate  and  the  bonus  or  penalty  to 
be  figured  thereon,  as  it  placed  a  penalty  upon  the  contractor  if 
the  amount  of  the  estimate  was  exceeded,  imd,  on  the  other  hand, 
gave  him  a  bonus  if  the  cost  was  less  than  the  estimate.  Thus  an 
inducement  was  given  to  the  contractor  for  efficient  and  econom- 
ical construction,  and  a  penalty  was  placed  upon  him  for  the  fail- 
ure so  to  perform  his  contract.  To  decline  at  this  day  to  allow 
the  bonus  as  a  proper  payment  under  the  contract  is  to  criticise 
the  very  feature  in  the  contract  which  saved  it  from  being  im- 
provident. Consequently,  we  are  of  opinion  that  if  the  other 
amounts  paid  to  the  contractor  on  account  of  the  contract  are  to 
be  approved,  it  necessarily  follows  thdt  the  payment  of  the  bonus 
should  also  be  approved.  We  are  fortified  in  our  view  by  the 
fact  that  the  city  of  Cambridge,  which  had  a  direct  interest  in 
the  economical  construction  of  the  subway,  was  represented  dur- 
ing the  time  of  its  construction  by  an  independent  consulting 
engineer,  Mr.  Henry  B.  Seaman  of  New  York,  who  was  engaged 
to  guard  the  interests  of  the  city.  Mr.  Seaman,  on  December  21, 
1909,  reported  to  the  mayor  of  Cambridge  that  the  work  on  the 
subway  was  being  constructed  in  '^an  unusually  systematic  and 
satisfactory  manner,"  and  on  February  2,  1910,  reported  that 
he  "found  no  indication  of  anything  but  the  strictest  economy 
and  good  numagement"  and  also  stated  that  ''if  this  work  con- 
tinues to  the  end  as  it  has  thus  far  progressed,  it  will  be  an  ex- 
ample of  economical  and  efficient  construction."  Mr.  Seaman 
foimd  nothing  to  criticize  in  the  estimate  of  the  engineer  of  the 
Boston  Elevated  Railway  Company  and  has  stated  that  it  was 
less  than  his  own  estimate.  Under  these  circumstances,  we  have 
felt  constrained  to  allow  the  amount  paid  as  a  bonus,  namely, 
$118,321.76,  as  a  part  of  the  net  cost  paid  properly  and  in  good 
faith  by  the  company  on  account  of  the  subway.  Accordingly, 
it  is  voted  to  make  and  file  with  the  treasurer  and  receiver-general 
a  certificate  in  the  following  form : 

In  accordance  with  the  provisions  of  chapter  369  of  the  Gen- 
eral Acts  of  1919|  the  Department  of  Public  Utilities  hereby 
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certifies  that,  the  net  cost  paid  properly  and  ib  good  f  akh  b^  the 
]Bk)stoii  Elevated  Railway  Company^  on  account  of  the  property 
to  be  conyeyed  by  said  company  to  the  nommnn wealth  under  the 
pnmsiong  of  said  act,  which  has  been  met  by  the  company  out 
of  the  proceeds  from  the  issue  of  stock  or  bonds,  or  for  which 
stock  or  bonds  may  lawfully  be  issued,  including  in  such  net  cost 
interest  during  constqaction  charged  to  property  accoont,  and 
the  amount  which  was  paid  by  the  OMnpany  toward  the  cost  of 
the  Cambridge  bridge  under  chapter  600  of  the  Acts  of  1897, 
and  for  permanent  improvem^itB  upon  its  elevated  location  there- 
on, but  not  including  interest  or  any  other  item  of  cost  which  has 
been  met  from  income,  was  $7,868,000.  Of  said  amount,  in  ac- 
cordance with  the  provisions  of  §  7  of  said  chapter  869  of  the 
G^ieral  Acts  of  1919,  there  is  determined  and  certified  on  ac- 
count of  that  portion  of  the  property  to  be  conveyed  to  the  com- 
monwealth which  is  situated  within  the  limits  of  the  city  of  Cam- 
bridge $6,872,699.28  on  account  of  the  Main  street  subway, 
$259,526  on  account  of  the  Cambridge  bridge  and  $16,666.03 
on  account  of  permanent  improvements  upon  the  elevated  loca- 
tion on  said  bridge  amounting  in  aU  to  $7,148,880.81. 

Department  of  Public  Utilities,  Henry  C.  Attwill,  Everett  E. 
Stone,  Alonzo  R.  Weed,  David  A.  Ellis,  and  Henry  Ot.  Wq11% 
Commissioners. 


MAS8410HU8BTTS  DSIPARTBCENT  OF  PimiilO  UTHirriES. 

BE  STBEBT  ItAHiWAY  FABES  IN  HYDE  PABK  DISTBICT 

OF  BOSTON, 

[D.  P.  U.  31,] 

Bates  —  Street  raUtoays  —  Just  and  equitable  »  Meaeure, 

1.  In  tlie  absesce  of  special  or  peculiar  drconistaiioes,  the  meas- 
ure of  Just,  equitaUe,  and  reasonable  fares  for  street  railways,  is  the 
cost  of  service  as  defined  in  the  statute,  under  which  the  roads  are 
operating  in  the  hands  of  the  public  trustees,  and  which  establishes  the 
test  of  fares  as  seryice  at  cost. 

Bates  —  Street  ratUDoys  —  Service  at  cost «-  VnTeasanahly  low  fares, 

2.  To  establish  a  fare  upon  a  street  railway  line,  which  will  result 
in  a  substantial  loss  to  the  eompany,  thus  overburdening  other  lines, 
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is  opposed  to  the  general  principle  whieh  should  govern  the  subject, 
particularly  in  the  case  of  a  road  run  on  the  "service,  at  cost"  plan. 
Jtetea  »  Street  raOtcaye  »  Singte  fare  In  city  limits. 

3.  While  the  principle  «f  »  single  fare  within  city  ffl  toiwn  limits 
has  been  enunciated  by  the  Massachusetts  Oommission  in  many  de- 
cisions in  the  past,  it  cannot  be  regarded  as  an  inflttible  rule.  ' 

JHaerim^MUim  —  Rates  »  Street  railway  faree  —  Single  fare  in  city, 

4.  A  street  railway  company  should  not  be  required  to  extend 
lervice  at  lees  than  cost  to  a  remote  district,  recently  annexed  to  a 
^ty^  nerely  to  give  that  district  the  same  fare  that  is  enjoyed  by 
other  districts  equally  remote,  particularly  where  the  latter  districts 
have  been  built  up  on  the  basis  of  the  existing  fare. 

jBdea  —  Street  raiVways.^,  Extenaian  of  single  fare  zone  »  Newly 
annexed  territory, 

5.  The  action  of  the  Massachusetts  Railroad  Commission  in  ex- 
tending a  single  fare  street  railway  zone  to  remote  districts  of  the 
eity,  is  not  necessarily  a  precedent  for  subsequent  action  by  t^e  Com- 
mission, in  extending  the  single  fare  zone  to  territory  annexed  to  the 
dty  fifteen  years  after  the  railway  charter  had  been  granted,  particu- 
larly where  conditions  haye  changed  very  rapidly  in  f^xsist  railway 
traosportatiom  in  the  eigfateent  years  which  hare  elapsed  since  the  de- 
cision of  the  Commission,  and  where  the  resulting  ride  would  be  longer 
than  any  ride  at  present  given  on  the  railroad. 

Wares  —  Street  raUvcays  ^  Single  fare  zone  -*  Bearing  "burden  of 
deficit. 

6L  Hie  fact  that  ft  reeently  anaeond  district  of  a  city  must  bear 
a  part  of  the  deficit  in  street  railway  operation,  is  not  sufficient  to 
require  the  company  to  extend  its  single  fare  zone  so  as  to  embrace 
that  district,  where  the  paying  of  the  deficit  is  merely  a  loan  and  is 
one  of  the  burdens  which  goes  with  the  benefits  of  being  a  part  of  the 
dAjf  and  other  districts  ave  in  the  same  position  with  reference  to  the 
burden  of  the  deficit  and  the  fares  charged,  and  also  must  help  to 
bear  the  burden  of  the  deficit  of  street  railway  operation  in  the  difa- 
triet  in  question. 


Discrimination  «-  Bates  —  Street  raittoay  fares. 

Discussion   of  discriminatory  character   of  street  railway  fares, 
p.  232. 
Rates  —  Street  railways  —  Duty  of  company. 

Discussion  of  duty  of  street  railway  company  to  take  a  large  view 
in  matter  of  developing  oommunity,  p^  Z99. 
Service  —  Street  railway  —  Extension. 

Discussion  of  danger  in  extending  service  of  street  railway  under 
governmental  control,  p.  239. 

[March  18,  1920.] 

Ikvestigation  by  the  Department  of  Public  Utilities  for  the 
determination  of  just  and  reasonable  fares  to  be  charged  on  the 
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Street  railways  in  the  Hyde  Park  district  of  the  city  of  Boston ; 
determination  filed. 

By  the  Department:   On  December  28,  1919,  the  following 
resolve  of  the  legislature  was  approved : 

(Chapter  Y8) 

Resolve  Relative  to  the  Rate  of  Fare  for  Street  RaUwwy  Trans- 
portation in  the  Hyde  Park  District  of  the  City  of  Boston. 

Resolved,  That  the  Department  of  Public  Utilities  be  hereby 
authorized  and  directed,  after  notice  and  public  hearing,  to  deter- 
mine the  just  and  equitable  fare  to  be  charged  for  street  railway 
transportation  in  the  Hyde  Park  district  of  the  city  of  Boston 
and  to  and  from  that  district  and  other  points  served  by  the  Bos- 
ton Elevated  Railway  Company,  and  to  determine  whether  such 
just  and  reasonable  rate  should  be  secured  through  the  establisL- 
ment  of  a  joint  fare  and  if  so,  the  equitable  division  thereof  be-' 
tween  the  Boston  Elevated  Railway  Company  and  the  Eastern 
Massachusetts  Street  Railway  Company,  or  through  some  desig- 
nated form  of  operating  contract  or  lease ;  and  the  trustees  of  the 
said  companies  are  hereby  authorized  to  carry  into  effect  the  deci* 
Bion  of  such  department. 

Notice  was  duly  given,  public  hearings  were  held,  briefs  were 
filed  by  various  interests,  and  the  Department  of  Public  Utilities, 
after  due  consideration,  presents  herewith  its  conclusions  on  the 
various  matters  involved. 

It  should  be  noted,  at  the  outset,  that  under  the  public  control 
acts,  which  govern  the  two  street  railway  companies  concerned, 
the  final  decision  as  to  what  fares  shall  be  charged,  and  what 
service  and  facilities  shall  be  supplied,  with  certain  exceptions 
not  pertinent  to  this  inquiry,  is  fixed  in  the  respective  boards  of 
trustees,  acting  as  quasi  public  officers,  and  that,  consequently 
determinations  of  this  Department  are  merely  advisory  and  have 
no  binding  effect.  The  resolve  directs  the  determination  by  this 
Department  of  three  questions : 

(1)  The  just  and  equitable  fare  to  be  charged  for  street  rail- 
way transportation  in  the  Hyde  Park  district  of  the  city  of  Bos- 
ton. 

(2)  The  just  and  equitable  fare  to  be  charged  for  street  rail- 
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way  transportation  to  and  from  that  district  and  other  points 
served  by  the  Boston  Elevated  Railway  Company. 

(3)  Whether  such  just  and  reasonable  rates  should  be  secured 
through  the  establishment  of  a  joint  fare  and,  if  so^  the  equitable 
division  thereof  between  the  Boflton  Elevated  Railway  Company 
and  the  Eastern  Massachusetts  Street  Railway  Company,  or 
through  some  designated  form  of  operating  contract  or  lease. 

Before  proceeding  to  disoass  these  three  questions,  a  brief  sur- 
vey of  the  present  situation  may  be  helpful. 

Hyde  Park  is  served  by  two  single  track  lines  of  the  Eastern 
Massachusetts  Street  Railway  Company.    One  extends  from  the 
Hvde  Park  boundary  line  at  Readville  trotting  park  in  a  north- 
erly direction  by  way  of  Hyde  Park  avenue,  a  distance  of  about 
3.06  miles,  to  the  former  boundary  line  between  Boston  and  Hyde 
Park,  where  the  line  connects  with  the  Boston  Elevated  railway 
line  to  Forest  Hills.    The  other  line  of  the  Eastern  Massachusetts 
Street  Railway  Company  extends  from  the  Hyde  Park-Dedham 
^undary  line  by  way  of  River  street  in  a  northeasterly  direction, 
A  distance  of  about  3.29  miles,  to  Mattapan  Square,  where  it  con- 
nects with  the  Boston  Elevated  railway  line  by  way  of  Blue  Hill 
*^enue.     These  two  lines  of  the  Eastern  Massachusetts  Street 
^ilway  Company  intersect  at  Cleary  square,  in  the  center  of 
%de  Park. 

The  Hyde  Park  avenue  cars  of  the  Eastern  Massachusetts 

«*'i^et  Railway  Company  are  operated  by  that  company  to  the 

^^nuer  Hyde  Park-Boston  line,  and  from  that  point  are  carried 

^J^i^ovigh  to  the  Forest  Hills  elevated  station  by  crews  of  the  Bos- 

^^  Elevated  Railway  Company.    Passengers  on  the  Hyde  Park 

Av-eniie  line  are  carried  to  Forest  Hills  without  payment  of  an 

**ditional  fare,  by  a  traffic  arrangement  between  the  two  com- 

P^^ies.    Outbound,  a  single  fare  carries  a  passenger  on  the  Bos- 

tou  Elevated  system  to  the  former  Boston-Hyde  Park  line.     To 

travel  beyond  that  point  he  must  ride  on  the  Eastern  Massachu- 

^tta  Street  Railway  Company's  line  and  pay  an  additional  fare. 

"ft^3enger8,  however,  who  board  the  Hyde  Park  cars  at  Forest 

^^lls  or  points  south  of  it  are  carried  therefrom  for  one  fare  to 

*^y  part  of  Hyde  Park.    At  the  present  time,  residents  of  Hyde 

Parle  can  travel  from  any  part  of  Hyde  Park  to  any  other  part  of 

■'^yd©  Park  on  the  lines  of  the  Eastern  Massachusetts  Street  Rail- 
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way  Companj'  for  a  single  fare,  and  from  any  part  of  Hyde  Park 
to  Dedham,  Mattapan,  and  to  Forest  Hills  for  the  same  fare ;  but 
to  reach  the  center  of  Boston  or  other  points  on  the  Boston  Ele- 
vated railway  system  beyond  Forest  Hills  or  Mattapan  square 
they  are  obliged  to  pay  two  fares. 

The  fare  unit  mentioned  above  is  10  cents  in  each  case. 

This  district  is,  also,  reserved  by  tiie  Providence  and  Midland 
divisions  of  the  New  York,  New  Haven  &  Hartford  Railroad  Cor- 
poration and  the  fares  on  these  divisions,  from  various  parts  of 
Hyde  Park  to  the  South  Station,  vary  from  22  cents  to  28  cents, 
and  are  reducible  by  commutation  tickets  to  from  10  cents  to  12 
cents. 

[1^  By  what  standard  shall  a  just  and  equitable  fare,  as  it  is 
defined  in  one  place  in  the  resolve,  and  a  just  and  reasonable  rate, 
as  it  is  termed  in  another,  be  measured)  In  this  case  both  the 
companies  concerned  are  in  the  hands  of  public  trustees  and  the 
test  of  fares  established  by  the  public  control  acts,  which  accom- 
plished these  results,  is  service  at  cost  as  therein  defined.  Under 
these  circumstances,  ought  not  the  standard  of  what  is  just,  eqiii- 
table,  and  reasonable,  in  the  absence  of  special  and  peculiar  cir- 
cumstances, be  the  cost  of  the  service  as  defined  in  the  statutes 
under  which  these  railways  are  operating?  If  service  is  givoi 
to  a  group  of  car  riders  at  less  than  that  cost,  the  difference  does 
not  melt  away  in  thin  air  but  must  be  "absorbed*^ — ^that  is,  paid 
by  other  groups.  The  short  riders  must,  in  brief,  contribute 
more  than  their  share  in  order  to  assist  other  riders  to  get  a  long- 
er ride  than  they  pay  for.  While  it  is  impracticable  and  even 
undesirable,  in  some  cases,  to  avoid  a  certain  amount  of  this,  it 
seems  that  service  at  cost  is  the  only  just  standard  to  apply  to 
such  a  situation  as  the  present,  in  the  absence  of  special  and 
peculiar  circumstances. 

The  answer  to  the  first  question,  i.  e.,  ''the  just  and  equitable 
fare  to  be  charged  for  street  railway  transportation  in  the  Hyde* 
Park  disti'ict  of  the  city  of  Boston,^^  obviously  turns  to  a  very 
great  extent,  at  least,  on  what  Hyde  Park  service  costs  the  East- 
ern Massachusetts  Street  Bailway  Company. 

The  Eastern  Massachusetts  Street  Railway  Company  includes 
in  its  "Hyde  Park  transportation  division*^  not  only  the  Hyde 
Park  district  under  consideration  but  also  Milton,  Dedham,  West- 
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wood,  and  ^KTorwood.  The  fijMoiccis  of  this  transportation  divi- 
aion,  therefore,  are  not  ooextenaiTe  with  the  finances  of  street 
railway  operation  in  the  Hyde  Park  district  itself.  Yet,  none  the 
less,  the  finances  of  the  transportation  district  cast  a  great  deal 
of  light  on  the  particular  matter  under  consid^ation.  The  yield 
from  service  in  this  transportation  division  was,  from  October 
Ist  to  December  3l8t  last,  53.9  cents  per  car  mile.  The  cost  of 
service  per  car  mile,  including  all  items,  was  for  the  same  period 
76.99  cents.  The  cost  of  service  per  car  mile,  excluding  as  far 
as  practicable  all  general  items  which  would  have  to  be  met  even 
if  the  Hyde  Park  transportation  division  was  not  a  part  of  the 
Eastern  Massachusetts  Street  Bailway  Company's  system,  was 
for  the  same  period  at  least  56.48  oents,  or  more  than  the  revenue 
per  car  mile.  The  statement  of  the  chairman  of  the  boai*d  of 
trustees  of  the  Eastern  Massachusetts  Street  Bailway  Company 
to  the  effect  that  the  Hyde  Park  transportation  division  has  not 
earned  its  operating  expetkses  a  single  month  during  the  control 
of  that  system  by  the  public  trustees  appeai-s,  consequently,  to  be 
in  accord  with  the  f acts>  at  any  rate  during  the  last  three  months 
of  1919. 

It  follows,  therefore,  that  the  Eastern  Massachusetts  Street 
Railway  Company  cannot  reduce  some  of  its  fares  in  the  Hyde 
Park  transportation  division  without  increasing  others  in  the 
same  area,  or  without  adding  its  loss  to  the  deficit  it  is  already 
sustaining  from  the  operations  in  question.  This  would  not  only 
be  an  injustice  to  the  Eastern  Massachusetts  Street  Eailway  Com- 
pany but  might,  also,  lead  to  the  abandonment  of  other  tracks  in 
the  Hyde  Park  district  of  the  city  of  Boston,  in  addition  to  the 
€  miles  which  the  public  trustees  of  the  Eastern  Massachusetts 
Street  Railway  Company  have  already  abandoned  and*  conse- 
quently occasion  a  distinct  hardship  to  the  people  whom  this  in- 
quiry was  meant  to  help. 

We  answer  the  first  question,  therefore,  by  determining  that 
the  present  fare  diarged  for  street  railway  transportation  in  the 
Hyde  Park  district  of  the  city  of  Boston  is  a  just  and  equitable 
one,  at  any  rate  from  the  immediate  point  of  view  of  the  car  rider. 

When  we  reach  the  second  question,  i*  e.^  ''the  just  and  equita- 
ble fare  to  be  charged  for  street  railway  transportation  to  and 
from  that  district  and  other  points  served  by  the  Boston  Elevated 
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Railway  Company,"  we  are  faced  witb  a  similar  situation.  The 
10-cent  fare  has  not  yet  put  the  Boston  Elevated  Railway  Com- 
pany on  its  feet  Its  report  of  operations  for  a  six-months  period 
nnder  a  10-eent  fare  shows  a  loss  of  $180,568.33,  It  seems  too 
clear  for  argument  that  the  6|-mile  ride  from  the  center  of  the 
city  to  the  Hyde  Park  line  for  10  cents  is  at  less  than  cost.  The 
Boston  Elevated  Railway  Company's  report  of  operations  for  the 
six  months  ending  January  1, 1920,  shows  that  the  average  cost  of 
service  per  revenue  passenger  was  10.172  cents.  An  examination 
of  the  map  of  the  territory  in  which  this  company  operates  shows 
that  there  are  very  few  points  served  outside  of  a  6-mile  circle 
from  the  center  of  Bostou,  and  that  the  great  bulk  of  the  popula- 
tion served  is  within  four  or  five  miles.  Comparative  figures  also 
show  that  few  street  railways  in  Massachusetts  undertake  to-day 
to  make  such  a  haul  at  a  price  less  than  10  cents,  and  that  where 
they  do  the  circumstances  are  dissimilar  from  those  existing  in 
this  case,  and  there  can  be  little  doubt  that  the  haul  is  at  a  sub- 
stantial loss  under  present  conditions.  Nor  are  there  unusual  cir^ 
cumstances  of  density  of  trafSo  throughout  the  day  on  the  route 
in  question  which  affect  materially  this  result. 

[2]  To  establish  a  10-cent  fare  from  Hyde  Park  to  the  center 
of  Boston,  and  vice  versa,  means  simply  to  add  additional  burdens 
to  the  Boston  Elevated  Railway  Company,  which  it  can  only  meet 
by  increasing  fares  of  other  car  riders  or  by  drafts  upon  communi- 
ties served  by  it,  under  the  statutes  which  govern  the  situation. 
This  seems  opposed  to  the  general  principle  which  should  govern 
the  subject,  particularly  in  the  case  of  a  road  run  on  the  "service 
at  cost"  plan. 

We  must,  therefore,  answer  the  second  question  in  the  same 
way  that  we  have  felt  impelled  to  answer  the  first. 

The  real  meat  of  the  situation  is  contained  in  the  third  ques- 
tion, i.  e.,  "whether  such  just  and  reasonable  rate  should  be 
secured  through  the  establishment  of  a  joint  fare  and  if  so,  the 
equitable  division  thereof  between  the  Boston  Elevated  Railway 
Company  and  the  Eastern  Massachusetts  Street  Railway  Com- 
pany, or  through  some  designated  form  of  operating  contract  or 
lease."  The  citizens  of  the  Hyde  Park  district  of  the  city  of  Bos- 
ton desire  some  form  of  operating  contract  or  lease  between  the 
Boston  Elevated  Railway  Company  and  the  Eastern  Massachu- 
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aetts  Street  Bailway  Company  which  will  enable  passengers  from 
any  part  of  Hyde  Park  to  reach  the  center  of  Boston  and  all  other 
points  served  by  the  Bostcm  Elevated  Kailway  Company,  for  a 
single  10-cent  fare^  and  have  so  desired  for  many  years.  The 
history  of  this  controversy  may  be  found  in  the  report  of  the 
members  of  the  Public  Service  Commission  and  of  the  Boston 
Transit  Commission,  acting  as  a  joint  Commission,  on  a  resolve 
of  the  general  court  providing  for  an  investigation  of  the  service 
of  street  railway  companies,  made  to  the  senate  and  house  of  rep- 
resentatives of  the  commonwealth  of  Massachusetts  on  March  IS, 
1914. 

There  is  no  doubt  that  the  existing  situation  tends  to  check 
the  development  of  the  Hyde  Pai'k  district  of  the  city  of  Boston 
as  compared  with  several  adjacent  districts  which  shall  be  men- 
tioned  later,  now  having  the  unrestricted  privil^es  of  a  10-cent 
fare  on  the  Boston  Elevated  Railway  Company's  lines.  The  fun- 
damental difficulty  with  the  situation,  however,  is  that  the  East- 
em  Massachusetts  Street  Railway  Company  is  now  operating  in 
Hyde  Park  at  a  loss,  and  that  the  Boston  Elevated  Railway  Com- 
pany ia  now  cairying  passengers  from  the  Hyde  Park  line  to  the 
center  of  Boston  at  a  loss.  We  know  of  no  way  in  which,  through 
an  operating  contract,  lease,  or  other  mode  of  creating  a  joint 
fare,  these  losses  can  be  so  substantially  lessened  as  to  turn  these 
two  deficits  into  a  profit  The  same  conclusion  was  reached  by 
the  joint  commission  mentioned  above  after  a  count  was  taken 
by  representatives  of  each  of  the  two  companies  under  the  super- 
vision of  inspectors  of  the  Public  Service  Commission,  and  after 
a  careful  survey  of  the  situation.  It  seems  scarcely  worth  while 
restating  those  results,  as  they  may  be  found  set  forth  at  length 
in  the  report  above  mentioned.  Certain  legal  difficulties  have 
also  arisen  since  the  receivership  of  the  Eastern  Massachusetts 
Stareet  Railway  Company,  between  the  two  companies  concerned, 
which  add  to  the  complexities  of  the  present  situation.  These, 
very  likely,  could  be  disposed  of  by  agreement  between  the  two 
companies,  but  the  fundamental  difficulty  of  trying  to  add  to« 
gether  two  defi^ts,  with  the  result  of  coming  out  even,  would 
still  remain  for  a  time  at  least,  an  insurmountable  financial  ob- 
stacle to  the  consunmiation  of  the  wishes  of  the  dtizeoa  of  Hjd^ 
Paik,  -    • 
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It  is  argued,  however,  that  the  ciroumstancee  in  Aia  case  are- 
80  special  and  peculiar  that  the  general  role  of  the  relation  of 
service  to  coat  should  not  obtain  and  that  other  consideratioiis 
instead  should  govern  our  determination. 

The  chief  contentions  are 

(1)  That  Hyde  Park  has  for  eight  years  been  a  part  of  the 
city  of  Boston,  and  that  it  ought  not  to  be  the  only  part  of  the 
city  of  Boston  which  does  not,  for  a  single  fare,  receive  service 
throughout  the  lines  of  the  Boston  Elevated  Railway  Company. 

(2)  That  Hyde  Park  ought  not  to  be  discriminated  against  in 
favor  of  extreme  sections  of  Dorchester  and  West  Eoxbury  which 
are  as  remote  from  the  center  of  Boston  as  certain  parts  of  Hyde 
Park,  but  which  enjoy  the  single  unrestricted  fare  mentioned 
above. 

(3)  That  this  Department  ought  to  follow  the  precedent  set 
by  the  Board  of  Bailroad  Commissioners  in  1901  in  the  case  of 
West  Boxbury  and  Boelindale. 

(4)  That,  as  a  part  of  the  city  of  Boston,  Hyde  Park  is  com* 
polled  to  make  up  its  share  of  the  deficit  which  the  city  of  Boston 
has  been,  and  is,  obliged  by  law  to  pay  to  the  Boston  Elevated 
Railway  Company. 

(5)  That  the  future  development  of  the  Hyde  Park  district 
of  the  city  of  Boston  constitutes  a  serious  reason  for  giving  the 
relief  sought. 

[3}  While  the  principle  of  a  single  fare  within  city  or  town 
limits  wais  enunciated  by  the  Board  of  Railroad  Commissioners 
in  many  decisions  in  the  past,  it  was  nev^  regarded  by  that 
Board  as  an  inflexible  rule.  It  refused  on  numerous. occasions 
to  apply  that  principle  where  the  length  of  ride  involved,  or  the 
financial  condition  of  the  operating  company,  would  make  such 
a  requirement  unreasonable.  For  many  years,  ther^ore,  it  was 
necessary  in  a  number  of  places,  e.  g.,  Arlington,  Everett,  CSiel- 
sea,  Maiden,  and  Medford,  to  pay  two  fares  for  a  ride  between 
certain  portions  of  the  same  city  or  town.  In  recent  years  the 
applicMition  of  the  zone  system  has  led  more  and  more  to  the  same 
result.  It  can  hardly  be  said  to-day  that  there  exists  a  definite 
principle  or  practice  that  there  should  be  a  single  fare  within  the 
limits  of  the  same  municipalil^. 

[4]  It  is  true  that  Hyde  Park  is  under  a  distinct  disadvantage 

P.U.R.1920C. 

Digitized  by  VjOOQIC 


BE  STREET  BAILWAY  FARES  IN  HYPE  PARK  D18T.         837 

in  the  matter  of  street  railway  fares  ciHnpared  with  eixtreme  por- 
tions of  Dorchester  and  West  Soxbnrj.  But  it  is  to  be  observed 
that  both  of  these  communities  have  been  parts  of  the  city  of  Bosr 
ton  for  a  great  many  years  while  Hyde  Park  became  annexed  in 
1912,  fifteen  years  after  the  charter  of  the  Boston  Elevated  Bail- 
way  Company  was  granted^  and  in  part  at  least  for  the  purpose 
of  attempting  to  secure  the  single  unrestricted  fare*  If  Hyde 
Park  should  secure  this  fare  by  reason  of  annexation  to  Boston, 
then,  no  matter  what  attempt  might  be  made  to  guard  against  the 
oreation  of  a  precedent,  the  citizens  of  many  other  oommunitiee, 
at  no  greater  distance  from  the  center  of  Boston,  could  follow  the 
same  course  as  the  citizens  of  Hyde  Park  and  by  becoming  an- 
nexed to  Boston  could,  with  equal  Ic^c^  demand  the  establish- 
m^t  of  a  single  unrestrieted  street  railway  f  ara  Besides,  these 
portions  of  Dorchester  and  West  Boxbury  have  been  largely  buil^ 
up  on  the  basis  of  this  fara  This  might  well  cause  hesitation  if 
an  attempt  were  made  to  increase  the  fares  to  those  localiti«Sw 
Hyde  Park,  however,  has  not  developed  on  this  basis,  and  the 
question,  therefore,  of  increasing  the  fares  to  extreme  portions 
of  Dorchester  and  West  Eoxbury  is  quite  a  diiferent  one  from 
reducing  the  fares  from  all  parts  of  Hyde  Park.  The  present 
street  railway  service  to  those  portions  of  Dorchester  and  West 
Roxbury  whieh  are  ccnnpared  with  Hyde  Park  is  undoubtedly 
at  less  than  cost,  and  the  ai^ument  that  we  should  accept  such  a 
situati<m  as  a  precedent  and  by  applying  it  to  the  Hyde  Park  dis- 
trict extend  an  evil,  is  not  one  which  appeals  to  us  with  particur 
lar  force.  If  street  railway  companies  embark  on  the  venture  of 
extending  service  at  less  than  cost  to  Hyde  Park,  what  answer  will 
they  be  able  to  inake  effectively  to  other  communities  which  be- 
come part  of  the  city  of  Boston  and,  if  they  are  forced  to  yield 
to  such  other  demands  as  well,  what  will  the  fare  be  to  short  car 
riders  in  the  city  of  Boston  ? 

The  length  of  the  haul  is  a  fact  and  not  a  theory.  Besidence 
at  a  distance  from  the  center  of  a  city  carries  with  it  many  ad- 
vantages. People  can  hardly  expect,  in  fairness,  to  enjoy  all  the 
benefits  of  such  residence  and  yet  avoid  all  the  disadvantages. 

[5]  ;N'or  do  we  regard  the  precedent  in  the  West  Boxbury  and 
lioslindale  ease  in  1901  as  governing  this  situation,  because  West 
i^oxbnry  and  Boslindal^  were  parts  jpi  Boston  At  the  time  wh^ri 
f.t;.R.i92oc.  .  ^.-.^.- 
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the  oompany  received  its  charter,  while  Hyde  Park  did  not  be- 
come annexed  until  1912,  fifteen  years  after  t^at  charter  was 
granted,  and  because  conditions  have  changed  very  radically  in. 
street  railway  transportation  in  the  eighteen  years  and  more 
which  have  elapsed  since  that  decision.  Besides,  if  the  unre- 
etricted  10-cent  fare  were  granted  to  all  parts  .of  Hyde  Park,  the 
maximum  ride  to  the  center  of  Boston  would  be  slightly  over  10 
miles  and  would  be  longer  than  any  haul  now  given  from  the 
center  of  the  city  of  Boston  on  the  lines  of  the  Boston  Elevated 
Railway  Company. 

[6]  There  is  force  in  the  contention  made  by  the  citizens  of 
Hyde  Park  to  the  effect  that  they  are  now  paying  part  of  the  def- 
icit of  the  Boston  Elevated  Railway  Company,  but  it  is  to  be 
observed  in  the  first  place  that  this  is  merely  a  loan ;  in  the  second 
place,  that  this  is  one  of  the  burdens  which  goes  with  the  benefits 
of  being  part  of  the  city  of  Boston,  and  in  the  third  place,  that 
the  situation  of  Hyde  Park  is  not  altogether  unique.  This  def- 
icit is  also  partially  borne  by  Arlington,  Belmont,  Chelsea,  Ever- 
ett, Maiden,  Medf ord,  Newton,  and  Watertown,  and  the  argument 
advanced  by  the  residents  of  Hyde  Park,  based  on  contribution 
to  deficits  and  upon  distance  from  the  center  of  Boston,  would 
apply  with  equal  force  to  parts  of  all  of  these  communities  and 
with  even  greater  force  to  some  of  them.  If  a  single  unrestricted 
10-cent  fare  was  established  for  Hyde  Park  over  the  lines  of  the 
Boston  Elevated  Railway  Company,  there  would  seem  to  be  little 
justice  in  denying  similar  privileges  to  those  of  the  other  cran- 
munities^  mentioned  above,  which  ai*e  within  a  similar  radius  of 
the  city  of  Boston.  It  seems  to  us  that  if  there  is  to  be  any  rem- 
edy it  should  be  general  and  just  and  equitable  in  its  application 
to  all  communities  similarly  situated  physically  and  financially. 

Moreover,  Arlington,  Boston,  Chelsea,  Everett,  Maiden,  and 
Medford  are  all  liable,  under  the  provisions  of  §  10,  chapter  188, 
Special  Acts  of  1918,  to  contribute  toward  the  deficits  of  the 
Eastern  Massachusetts  Street  Railway  Company,  and  will,  prob- 
ably, be  called  upon  so  to  contribute  during  the  current  year. 
Consequently,  while  a  resident  of  the  Hyde  Park  district  of  the 
city  of  Boston  will  find  himself  in  the  position  of  paying,  through 
taxes,  for  the  operation  of  both  of  the  roads  concerned,  he  will 
only  be  in  the  same  position  as  ev«py  other  citizen  of  the  city  of 
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Boston^  and  it  is  no  more  unjust  that  a  resident  of  Hvde  Park 
should  OHitribute  something  to  the  Boston  Elevated  Kaihvay 
Company^  although  he  may  not  use  its  road  or  may  have  to  pay 
another  fare  thereon,  than  that  the  citizens  of  numerous  other 
parts  of  Boston  should  be  forced  to  pay  toward  the  deficit  of  the 
Eastern  Massachusetts  Street  Eailway  Company,  although  they 
may  have  no  occasion  to  use  its  lines,  or  if  they  do,  may  have  to 
pay  extra  fares  thereon. 

If  one  applies  the  physical  standard  alone  and  the  wishes  of 
the  residents  of  Hyde  Park  should  be  complied  with,  what  ought 
to  be  the  decision  as  to  the  communities  above  mentioned,  and 
Lynn,  Melrose,  Quine^,  Eevere,  Stoneham,  and  others  of  the 
municipalities,  or  at  any  rate  parts  thereof,  within  the  same  dis- 
tance of  the  center  of  Boston  as  certain  parts  of  Hyde  Park,  and 
which  are  not  directly  served  by  the  Boston  Elevated  Railway 
Company? 

The  street  railway  companies  serving  Hyde  Park  ou^t,  of 
course,  to  take  a  large  view  of  the  situation  and  recognize  that 
the  development  of  that  district  is  one  of  their  functions  not  only 
from  the  public  point  of  view  but  also  from  that  of  their  own 
ultimate  benefit  But  there  must  be  limits  to  the  extent  to  which 
street  railway  companies  can  afford  to  spend  their  funds  of  to- 
day for  the  purposes  of  the  future.  The  Boston  Elevated  Rail- 
way Company,  in  entering  upon  extensive  subway  developments 
in  the  city  of  Boston,  has  gone  far  in  the  direction  of  providing 
for  the  future  growth  of  communities  distant  from  the  center. 
The  subway  rentals  constitute  a  very  serious  present  burden  upon 
that  system.  We  do  not  feel  that  we  can  say  that  the  Boston 
Elevated  Railway  Company  ought,  in  justice  to  itself  as  a  public 
servant  or  as  a  farsighted  private  company,  to  undertake  a  fur- 
ther development  of  Hyde  Park  at  its  own  expense. 

Government  operation  of  street  railway  companies  is  on  trial. 
One  of  the  greatest  dangers  to  such  operation  is  the  possibility 
of  extensions  of  service  into  territories  at  a  fare  less  than  cost, 
first  at  one  point  and  then  at  many  others.  The  public  control 
acts  require  that  any  profit  from  operations  should  be  applied  to 
the  repayment  to  the  various  municipalities  of  the  sums  advanced 
by  them  to  meet  deficits,  and,  in  spirit,  forbid  a  reduction  in  fare 
until  such  repayments  have  been  made  in  full.  Exten^tions  of 
P.U.R.i92oa  .       , ,     , 
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sendee  at  less  than  coat  are  likely,  tli^^fore^  to  increase  the  def- 
icits levied  on  the  various  commnnitieay  and  to  defeat  the  purpose 
of  these  very  statutes.  For  the  first  time  in  many  months  it 
looks  as  though  the  receipts  of  the  Boston  Elevated  Bailway  Com- 
pany lyould  soon  meet  its  costs  of  service,  and  as  though  the  in- 
tent of  the  public  control  act^  governing  it,  would  be  accom- 
plished. Great  care  should  be  eixercised  to  see  that  nothing  is 
done  which  delays  the  execution  of  that  purpose.  Every  addition 
to  the  burdens  of  management  lessens  the  ability  of  the  company 
to  repay  the  loan  from  the  state  unless  short  car  riders  are  com- 
pelled to  pay  far  more  than  their  just  proportion  of  the  burden. 

A  joint  fare  and  equitable  division  thereof  can  be  made  be- 
tween the  Boston  Elevated  Bailway  Company  and  the  Eastern 
Massachusetts  Street  Bailway  Company  in  one  of  the  manners 
pointed  out  in  the  resolve,  but,  as  we  believe  the  present  rates  are 
just  and  reasonable,  we  know  of  no  way  in  which  this  result  can 
be  so  accomplished  as  to  lead  to  any  reduction  of  the  present  fares 
and  thus  meet,  in  any  measure,  the  desires  of  the  residents  of  the 
Hyde  Park  district  of  the  city  of  Boston.  In  this  way,  therefore, 
we  answer  the  third  question  propounded  for  our  determination. 

In  view,  however,  of  the  recent  statement  of  the  Eastern  Massa- 
chusetts Street  Bailway  Company  that  it  proposes  to  abandon  its 
lines  in  the  Hyde  Park  district  of  the  city  of  Boston, — ^made 
since  the  foregoing  was  prepared  for  final  consideration  by  the 
Department, — we  have  given  the  question  of  the- operation  of  the 
line  from  Forest  Hills  to  Cleary  Square  further  consideration. 
In  the  event  of  the  discontinuance  of  service  by  the  Eastern  Mas- 
sachusetts Street  Bailway  Company,  we  believe  it  to  be  in  the 
interests  of  the  public  that  this  line  should  be  operated  by  the 
public  tnistees  of  the  Boston  Elevated  Bailway  Company  and  so 
recommend.  Whether  this  can  be  brought  about  depends  upon 
the  attitude  of  the  two  boards  of  public  trustees,  of  the  two  boards 
of  directors,  and  of  the  authorities  of  the  city  of  Boston.  A  com- 
plication arises  on  account  of  that  portion  of  the  line  betwerai 
Forest  Hills  and  the  Old  Hyde  Park  boundary  line  wrQi  Boston 
being  owned  by  the  Eastern  Massachusetts  Street  Bailway  Com- 
pany md  operated  by  the  Trustees  of  the  Boston  Elevated  Bail- 
way  Company.  This  portion  of  track,  with  other  lines  in  West 
Bcabury  and  Boslindale^  was  leased  on  Fdnruary  Id,  1903,  by 
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the  Old  Colony  Street  Railway  Company  to  the  Boston  Elevated 
Railway  Compso^  for  nintty-nixie  years.  The  puUio  trustees  of 
the  Eastern  Massachusetts  Street  Railway  Company  claim  that 
this  lease  has  been  abrogated  under  authority  of  the  Federal 
court  This  is  denied  by  the  trustees  of  the  Boston  Elevated 
Railway  Company.  On  the  other  hand^  the  trustees  of  the  Bo^- 
ton  Elevated  Railway  Company  contend,  with  some  force,  that 
until  the  question  is  finally  determined  whether  or  not  this 
lease  has  been  abrogated,  they  would  not  be  justified  in 
laying  out  any  considerable  amount  of  money  in  the  necessary 
improvement  of  this  line  nor  in  taking  over  the  line  from  the  old 
Boston  boundary  line  to  Cleary  square,  as  access  to  it  is  entirely 
dependent  upon  the  leased  line.  Thus,  the  immediate  solution 
is  dependent  upon  agreement  between  the  two  companies  or  the 
grant  of  locations  by  the  mayor  and  council  of  the  city  of  Boston. 
Obviously,  the  rate  of  fare  to  Cleary  square  should  be  such  a  rate 
of  fare  in  excess  of  that  charged  for  service  upon  the  present  ele- 
vated railway  system  as  would  insure  a  compensatory  return  to 
the  Boston  Elevated  Railway  Company  for  the  additional  cost 
incurred  by  it  in  taking  over  and  operating  this  additional  line. 
If  the  fare  were  made  sufficient  to  compensate  the  Boston  Ele- 
vated Railway  Company  for  its  expenditure  in  taking  over  the 
line,  no  additional  burden  would  be  placed  upon  the  present  car 
riders  of  the  Boston  Elevated  Railway  system  and  no  injustice 
would  be  done  to  them.  "We  believe  by  this  arrangement  that  the 
cars  could  be  operated  to  Cleary  square  at  a  rate  of  fare  not  in 
excess  of  that  now  charged,  if,  indeed,  it  could  not  be  made  less. 
A  real  exigency  confronts  the  public.  Relief  ought  not  to  be 
denied  pending  litigation  between  the  two  companies,  nor  because 
it  may  be  argued  that  such  relief  may  be  claimed  to  create  a  prece- 
dent "No  action  in  a  case  is  a  precedent  for  action  in  another 
unless  the  conditions  in  both  cases  are  identical.  If  both  street 
railway  companies  fully  recognize  and  appreciate  their  respon- 
sibilities to  the  public,  it  would  seem  that  the  suggestion  recom- 
mended should  be  easy  of  accomplishment 
F.njLi92oa  le 
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BE  SOUTH  HERSEY  TELEPHONE  COMPANY. 
[T-279.] 

Mimapoly  and  com/petition  — ^  Certificate  of  €;onvenienoe  and  neeem* 
sity. 

A  oertificate  of  convenience  and  necessity,  for  the  construction  and 
operation  of  a  telephone  plant,  was  reftised  although  the  lines  had 
already  been  constructed,  it  appearing  that  they  paralleled  the  lines 
of  an  existing  company,  the  adequacy  of  whose  service  and  the  rea- 
sonableness of  whose  rates  had  not  been  complained  of,  and  that  the 
construction  was  made  without  authority  of  the  CommlBsion. 

[February  27,  1920.] 

Application  for  a  certificate  of  convenience  and  necessity  for 
the  construction  of  telephone  facilities  in  and  near  the  village  of 
Hersey;  refused. 

By  the  Commission:  The  application  of  the  South  Hersey 
Telephone  Company  for  a  certificate  of  public  convenience  and 
necessity  having  been  brought  on  to  be  heard,  and  it  appearing 
that  the  South  Hersey  Telephone  Company  is  a  voluntary  asso- 
ciation, of  persons  most  of  whom  were  subscribers  to  the  sen-ice 
of  the  Michigan  State  Telephone  Company  prior  to  the  order  of 
August  13,  1919,  fixing  rates.  That  said  persons,  who  were 
subscribers  to  the  service  of  the  Michigan  State  Telephone  Com- 
pany, did  not  complain  of  the  inadequacy  of  the  service.  That 
no  complaint  was  ever  made  to  the  Conmiission  as  to  the  rates  of 
the  Michigan  State  Telephone  Company,  and  that  the  South  Her- 
sey Telephone  Company  has  already  constructed  its  telephone 
lines  paralleling  the  lines  of  the  Michigan  State  Telephone  Com- 
pany without  a  certificate  of  public  convenience  and  necessity, 
in  violation  of  law,  and  that  any  franchise  or  franchises,  which 
it  may  have  from  any  municipality,  are  void,  because  no  munic- 
ipality has  authority  to  grant  a  franchise  to  any  telephone  com- 
pany unless  such  telephone  company  has  before  the  granting  of 
such  franchise,  obtained  a  certificate  of  public  convenience  and 
necessity;  and  it  appearing  to  this  Commission  that  such  tele- 
phone construction  as  has  been  undertaken  by  said  South  Horsey 
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Telephone  Company  is^  and  constitutes,  a  duplication  of  invest* 
ment  without  adequate  reason. 

Therefore  it  is  hereby  ordered  bj  the  Michigan  Public  Utilities 
Commission,  that  a  certificate  of  public  conv^enoe  and  necessity 
be  not  issued  to  the  South  Hei-sey  Telephone  Company,  but  that 
the  same  be  and  it  is  hereby  refused. 

Michigan  Public  Utilities  Commission,  William  M.  Smith, 
Chairman,  William  W,  Potter,  Sherman  T.  Handy,  and  Earl  R. 
Stewart,  Commissioners. 


HEW  YORK  PUBIilC  SBRVICB  COMMISSION,  8EOON0  0ISTRIOT. 

JOHN  A,  CONNOLLY 

A.  S.  BUBLESON,  Postmaster  General,  New  York  Telephone 
Company  et  al. 

[Case  No.  6611.] 

LOUIS  J.  HAND 

V. 

A.  S.  BTTBLESON,  Postmaster  General,  New  York  Telephone 
Company  et  al. 

[CftM  No.  6612.] 

OOBNELnjS  M.  SHEEHAN 

V. 

A  S.  BUBLESON,  Postmaster   General,  New  York  Telephone 
Company  et  al. 

[Cue  No.  6616.] 

MBS.  JAMES  S.  NIGEEBSON 

V. 

A  S.  BUBLESON,  Postmaster  General,  New  York  Telephone 
Company  et  aL 

[Case  No.  6633.] 

Rates  «  Power  of  Oomtnission  —  Telephone  aerviee  «-  Hotel  guests. 
1.  The  New  York  CommisBioii  has  jurisdiction  to  regulate  rates 
for  the  use  of  a  telephone  by  hotel  guests,  when  the  service  furnished 
P.U.R.1»20C. 


Digitized  by  VjOOQIC 


d^  NEW  YORK  PUBLIC  SSRYICE  OOMMISSIOX. 

is  in  the  nature  of  general  telephone  aerrice^  but  not  when  the  eerrice 
is  merely  in  the  nature  of  a  hotel  facility  and  pertains  to  the  gueeta 
merely  as  guests. 
Sates  — >  Telephones  —  Hotel  guesie* 

2.  A  hotel  has  no  right  to  make  a  charge  to  its  guests  for  the  use 
of  telephones  in  addition  to  the  scheduled  rate  of  the  utility,  where  the 
service  rendered  to  the  guests  is  in  the  nature  of  general  telephone 
service,  but  may  charge  for  such  service  as  is  purely  in  the  nature 
<^  a  hotel  facility  and  pertains  to  the  goests  loltly  as  such. 

[March  16,  1920.] 

Complaint  as  to  rates  charged  at  public  telephones  in  hotels 
and  apartment  houses;  complaint  sustained  as  to  charges  by 
hotels  and  apartment  houses  for  general  telephone  service  in  addi- 
tion to  the  scheduled  rates  of  the  utility. 

Appearances:  John  A.  Connolly,  New  York  City,  complainant 
in  Case  No.  6611,  in  person;  Cornelius  M.  Sheehan,  Brooklyn, 
New  York,  complainant  in  Case  No.  6615,  in  person;  also  by 
Leo  K.  Mayer,  Brooklyn,  New  York,  as  attorney;  M.  H.  Wink- 
ler, New  York  City,  in  his  own  behalf;  Mark  Goldberg,  New 
York  City,  Assemblyman,  representing  14th  Assembly  District; 
William  P.  Burr  (by  Edgar  P.  Kohler)  as  Corporation  Counsel 
of  the  city  of  New  York;  Campbell  &  Boland,  New  York  City, 
attorneys  for  Hotel  Astor ;  Babbage  &  Sanders  (by  Mr.  Sanders) 
New  York  City,  attorneys  for  Plaza  Operating  Company ;  John 
L.  Swayze,  General  Counsel,  and  Frankland  Briggs,  attorney, 
New  York  City,  for  New  York  Telephone  Company ;  Mrs.  James 
S.  Nickerson,  New  York  City,  complainant  in  Case  No.  6633, 
in  person ;  also  A.  S.  Barnes,  New  York  City,  as  attorney ;  Oscar 
and  H.  V.  Dike  (by  P.  H.  Dike)  New  York  City,  owners  of  Ivy 
Court  Apartments ;  Mrs.  James  J.  O'Reilly,  New  York  City,  in 
person ;  Mrs.  H.  M.  Platto,  Mrs.  Dayharsh,  Mrs.  Paula  Polaret- 
sky,  Mrs.  Julia  Pick,  Mrs.  Katina  Nichols,  tenants  at  607  West 
139th  street,  New  York  City,  in  person;  Mrs.  E.  Horter,  and 
Mrs.  A.  C.  Camp,  tenants  at  210  West  107th  street,  New  York 
City,  in  person ;  Charles  A.  DuBois,  New  York  City,  real  estate 
agent,  in  person;  J.  Shenk,  owner  of  apartment  house  No.  66 
West  107  th  street,  New  York  City,  in  person ;  also  by  Morrison 
&  Schiff  (by  Samuel  W.  Dorpman)  attorneys,  New  York  City; 

Victor  Spitzer,  New  York  City,  appearing  as  a  citizeiL 
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Fennell,  Commiwioaer:  This  investigatiaii  was  institnted  up- 
on two  ccmiplaints^  one  filed  by  John  A.  Connolly  v.  Kew  York 
Telephone  Company  and  the*  Hotel  Astor  (Case  6611)  and  the 
other  by  Comelins  M.  Sheehan  v.  New  York  Telephone  Company 
and  the  Plaza  Hotel  (Case  6615).  These  two  cases  were  heard 
together  and  the  testimony  taken  was  to  be  regarded,  so  far  as 
applicable,  to  the  case  of  Hand  v.  New  York  Telephone  Company 
and  owners  of  Apartment  House,  No.  606  West  135th  street,  New 
York  City  (Case  No.  6612),  and  the  case  of  Mrs.  J.  S.  Nicker- 
8on  V.  New  York  Telephone  Company  and  Ivy  Courts  Apart- 
ments (Case  6633).  These  cases  involve  the  right  of  the  pro- 
prietors of  hotels  and  apartment  houses  in  New  York  City  to 
charge  for  telephone  service  or  rates  in  advance  of  those  charged 
by  the  telephone  company.  Both  hotels  and  apartment  houses 
are  hereinafter  designated  as  hotels. 

The  telephone  apparatus  inside  the  hotel,  excepting  cable  con- 
daits  within  the  walls,  and  with  the  exception  of  some  telephone 
booths,  is  the  property  of  the  telephone  company. 

The  usual  practice  is  to  charge  10  cents  for  local  out  calls  lim- 
ited to  five  minutes.  There  are  also^ome  pay-booths  for  which  a^ 
charge  of  5  cents  per  limited  message  is  made  to  tJie  liser  in 
which  case  1  cent  ef  the  message  price  is  paid  to  the  hotel  com- 
pany for  the  use  of  space.  The  rate  paid  by  the  hotels  is  for  pri- 
vate branch  exchange  service,  which  includes  a  rental  based  on 
the  size  of  the  installation  plus  2^  cents  a  call  limited  to  five 
minutes. 

Considerable  testimony  was  taken  and  a  nnmber  of  exhibits 
iled  showing  the  telephone  business  done  by  a  number  of  the 
larger  New  York  hotels.  It  appears  from  the  evidence  that  the 
amounts  paid  to  the  telephone  company  by  the'  hotels  is  about  60 
per  cent  of  the  amount  collected  from  the  users  of  the  telephones 
for  outgoing  calls.  It  is  claimed  on  behalf  of  the  hotels  that  the 
balance,  about  40  per  cent,  is  absorbed  by  charges  against  the 
service  on  the  part  of  the  hotel  c(Mnpany,  including  wages  of 
switchboard  op^ators,  their  meals,  bonuses  paid  to  them,  com- 
pensation insurance  on  them,  and  a  certain  portion  of  the  cost  of 
maintaining  the  general  bookke^ing,  accounting,  and  comptrol- 
ling  departments  of  the  hotels ;  also  management,  stationery,  etc. 
In  addition,  a  debit  charge  is  made  for  the  space  occupied. 
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[1]  The  first  question  to  be  decided  is  one  of  jurisdiction.  If 
the  hotel  telephone  system  is  operating  as  a  public  utility  the* 
Commission  has  power  to  regulate,-^if  operating  as  a  hotel  facil- 
ity the  Commission  has  not  su<di  power. 

The  hotel  telephone  system  is  utilized  for  two  classes  of  serrice^ 
hotel  service  conducted  entirely  within  the  hotel,  and  telephone 
service  conducted  almost  entirely  outside  the  hoteL 

The  character  of  service  will  show^  from  its  very  nature,  the 
group  in  which  it  falls.  For  instance, — ^a  call  from  a  guest's* 
room  to  the  hotel  switchboard  operator  regarding  a  moming^ 
"wakening  call,"  request  for  baggage  porter,  or  any  of  the  nu- 
merous usual  hotel  conveniences  or  necessities  is  clearly  a  call  in' 
which  the  hotel  is  interested  as  a  hoteL  When  the  telephone  sys- 
tem is  used  for  such  service,  it  is  clearly  a  hotel  facility  furnished 
by  the  hotel  for  the  aceommodati<m  of  its  guests  for  usual  hotel 
purposes.  As  to  all  hotel  services  requiring  the  use  of  the  tele- 
phone system,  the  hotel  switchboard  operator,  acting  as  an  em- 
ployee of  the  hotel,  performs  the  switchboard  work  necessary 
thereto.  Such  service  is  deemed  necessary  and  convenient  by  the 
hotel  management  or  it  would  not  be  used. 

The  proprietor  may  measure  the  service  he  gives  by  a  daily 
rate,  which  the  guest  may  take  or  leave  at  his  option,  but  whe» 
he  has  a  system  in  operation  in  his  hotel  which  is  susceptible  of  a 
double  use, — ^which  may  be  both  hotel  facility  and  a  public  utility 
he  is  entitled  to  charge  the  guest  in  his  room  rent  for  that  portion* 
of  the  service  which  is  rendered  as  hotel  service,  but  not  the  por- 
tion rendered  as  public  servica 

Assume  two  telephones  in  each  guest  room,  one  connected  witb 
a  house  system  only  and  giving  connection  through  the  hotel 
switchboard  with  the  various  hotel  departments  and  guest  rooms^ 
the  other  system  connected  with  a  telephone  company  switch- 
board in  the  lobby  and  giving  connection  only  with  the  outside- 
world.  The  first  is  clearly  a  hotel  facility.  The  second  is  clearly 
a  public  utility.  Now  assume  one  telephone  system  in  the  hotel 
with  all  the  above  connections  of  both  systems  but  with  twa 
switchboard  operators  sitting  beside  each  other,  one  at  a  ^^ouse" 
switchboard,  the  other  at  a  ^^public^'  switchboard.  Assume  all* 
calls  come  first  to  the  house  switchboard  and  the  operator  at  that 
board  handles  all  ^^house"  calls  and  turns  over  to  the  other  oper- 
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ator  all  calls  to  or  from  outside.  Is  there  any  question  that  one 
class  of  calls  still  remains  hotel  service  and  the  other  remains 
telephone  serriee  i  If ^  as  a  matter  of  good  business  and  soimd 
eeonomj^  one  operator  handles  both  classes  of  business  surely 
the  nature  of  the  business  does  not  change  and  it  is  the  nature 
of  the  business  that  must  control  the  decision  herein. 

[2]  The  use  of  the  hotel  telephone,  which  is  ^Tiotel"  use, 
should  be  treated  and  paid  for  as  such.  The  use  which  is  ^^tele- 
phone,'' in  the  public  utility  sense,  should  be  treated  and  paid  for 
as  such.  The  telephcme  company  is  rendering  this  latter  service. 
The  portion  furnished  by  the  hotel  is  so  slight  as  to  be  negligible. 
The  puWic  utility  must  not  be  hampered  in  its  growth  or  use  by 
any  additional  cost  for  the  use  thereof,  because  the  physical  loca- 
tion of  hotel  telephones  permits  the  proprietor  of  the  hotel  to 
charge  for  the  use  of  the  public  utility  a  commission  or  extra  rate 
for  the  convenience  of  the  user.  The  telephone  utility  may  have 
to  pay  rental  for  the  use  of  the  hotel  premises,  but,  when  such 
rental  is  paid,  the  utility  is  entitled  to  the  benefit  of  the  rates 
provided  for  in  its  filed  schedules.  Practically  the  entire  service, 
rendered  the  guest  in  an  outside  telephcme  call,  is  furnished  by 
the  telephone  company  which  receives  2^  cents  plus  the  propor- 
tionate share  of  the  service  charge  (a  very  small  fraction  of  1 
cent)  and  tht  hotel  receives  7^  cents,  less  the  same  fraction. 

After  all  it  is  for  the  public  benefit  that  public  utility  com- 
panies exist.  The  public  that  pays  rates  is  entitled  to  have  the 
ntUity  operate  at  full  efiSiciency  and  upon  so.und  economic  prin- 
cipals. The  result  of  this  kind  of  operation  is  finally  reflected 
in  lower  rates  to  the  public  and  in  increased  business.  When  a 
pnblic  utility  company  installs  its  telephone  system  within  a  hotel 
it  is  installed  there  as  a  part  of  its  public  utility  system,  and  is 
extended  to  the  various  rooms  of  the  hotel  to  reach  the  consumer 
of  the  utility  company's  product.  The  hotel  is  the  "subscriber" 
and  is  the  "listed  party,"  but  when  guests  use  "out  calls"  or  re- 
ceive "in  calls"  they  are  the  actual  consumers  or  users  of  the  serv- 
ice of  the  public  utility,  and  the  hotel  is  not  the  user.  While 
guests  cannot  well  be  "listed,"  nevertheless  telephones  are  put  in 
the  guest  rooms  so  that  the  guest  may  have  easy  access, to  all  hotel 
facilities,  and  also  access  to  the  entire  public  telephone  system 
of  the  country.  Soth  of  these  are  furnished  by  the  telephone 
system  although  the  "within,  the  walls"  opexaticm.is  conducted 
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by  employees  of  the  lioteL  The  hotel  does  not  charge  for  interior 
calls,  which  is  hotel  facility  sernoe  and  is  furnished  entirely  by 
the  hotel  employees  (of  course  by  the^use  of  the  telephone  system 
rented  from  the  telephone  company).  The  hotel,  however,  does 
charge  for  outside  calls  where  its  employees  render  practically  no 
service.  From  this  it  will  be  seen  that  the  proprielcv  of  a  hotel 
is  charging  not  for  service  of  a  hotel  facility  character  but  is 
charging  for  service  of  a  public  utility  character.  This  latter 
business  the  hotel  proprietor  has  no  legal  authority  to  conduct. 
Hotel  companies  are  not  public  telephone  corporaticms. 

If  a  private  'phone  is  installed,  the  subscriber  may  well  permit 
others  to  use  his  'phone  or  refuse  its  use  ^itirely,  but  he  should 
not  be  allowed  to  sell  service  unless  he  does  so  as  an  agent  of  the 
telephone  corporation,  and  thus  be  under  regulation  of  the  Public 
Service  Commission,  and  have  the  service  rendered  in  accord- 
ance with  a  filed  schedule  of  rates.  The  uncontrolled  retail  sell- 
ing of- telephone  service  by  those  unauthorized  to  conduct  such  a 
business  is  contrary  to  the  spirit  of  the  legislative  rie^lation  of 
public  utility  companies  and  the  service  r^idered  by  them.  If 
the  economic  retail  price  of  messages  is  higher  than  the  scheduled 
rate,  then  the  public  utility  company  is  rightly  entitled  to  the 
increase  so  that  such  increase  may  go  into  the  revenues  of  the 
public  service  company  that  renders  the  service,  and  thus  help 
to  reduce  some  other  rates.  A  subscriber  may  have  his  'phone 
entirely  for  private  use  or  may  commercialize  the  use  at  his  op- 
tion, but  if  he  does  commercialize  the  use  he  is  thereupon  engag- 
ing in  the  business  of  selling  telephone  service,  and,  as  he  has  no 
legal  right  to  engage  in  that  business  or  to  sell  such  service^  except 
as  agent  for  the  tel^hone  corporation,  he  can  only  sell  it  as  such 
agent  and  at  such  rates  and  charges  and  xmder  such  rulea  and  reg- 
ulations as  are  fixed  in  accordance  with  the  Public  Service  Cota-^ 
missions  Law.  The  jurisdiction  of  the  Public  Service  Commis- 
sion extends  to  the  ultimate  use  of  telephones  where  rates  are 
charged  ior  sudi  use^— *-the  charging  makes  it  the  business  trans- 
action of  selling  telephone  service.  Hotel  proprietors  have  not 
the  right  to  fix  a  schedule  of  rates  for  telephone  calls  from  hotel 
lobbies  or  guest  rooms  to  points  outside  the  hotels.  If  the  pro* 
prietor  of  a  hotel  permits  a  public  utility  company  to  install  its 
system  upon  the  hotel  property  to  reach  telephone  users  in  the 
hotel  lobby  and  in  guest  rooms,  a  fair  agreanent  may  be  made 
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for  such  use  of  the  premiseB,  but  the  permission  to  use  such  hotel 
premises  to  install  a  telephone  svsteiu  does  not  change  the  natiire 
of  the  service^ — ^it  remains  public  service,  subject  to  regulation, 
and  such  permission  cannot  transmute  a  hotel  company  into  a 
public  telephone  corporation  possessing  the  functions  of  such  a 
corporation  but  free  from  its  duties. 

The  Massachusetts  Public  Service  Commission  has  held  that 
a  telephone  company  cannot  lawfully  render  telephone  sei^vice  to 
licensed  hotel  and  innkeepers  at  wholesale  and  pei-mit  such  serv- 
ice to  be  resold  by  the  subscriber  to  the  public,  directly  or  in- 
directly, through  a  charge  for  the  use  of  the  instruments  and 
apparatus.  Re  Hotel  Telephone  Service  &  Rates,  P.U.R.1919A, 
190. 

The  New  York  Telephone  Company  should  file  a  schedule  of 
rates  for  the  city  of  New  York  applying  to  apartment  houses, 
hotels,  including  corridor  and  guest  room  service,  for  calls  to 
points  outside  such  apartment  houses  and  hotels:  As  the  prepar- 
ation of  such  a  schedule  will  require  careful  investigation  and 
as  all  the  interested  parties  should  have  an  opportunity  to  be 
heard,  the  schedule  should  be  filed  on  or  before  May  1,  1920, 
effective  June  1,  1920. 

An  order  has  been  made  accordingly. 

Chairman  Hill  and  Commissioner  Barhite  concur;  Commis- 
sion^  Irvine  dissents;  Commissioner  Kellogg  not  present 


VIRGINIA  STATE  CORPORATION  COMMISSION. 

COMMONWEALTH  OF  YIBGINIA,  at  the  Belation  of  liie  City 

of  Norfolk 

VIB6INIA  RAILWAY  ft  POWER  COMPANY. 

[Caee  No.  S73.] 

Mnie9  —  Strmt  mlluwys  —  Location  of  /tone  pohtt9. 

1.  In  locating,  a  zone  point  of  a  euburban  electrie  railway  in  ac- 
cordance with  tbe  principle  of  the  greatest  good  to  the  greatest  num- 
ber, the  adrantages  to  the  3,000  to  3,d00  xeaMenta  of  a  suburb  in  the 
payment  of  one  fare  to  reach  a  city  where  are  located  their  shopping, 
educational,  recreational,  and  other  interests,  should  outweigh  the  ad- 
vantages of  about  350  workmen  in  reaching  their  place  of  work  by  the 
payment  of  one  fartt 
P.UJL1020C.  ^  y 
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Kates  —  Street  railways  —  Zones  —  Burcha^e  of  proper^* 

2.  The  fact  that  suburban  residents  have  built  their  homes  with  the 
assurance  of  a  single  car  fare  to  and  from  the  city,  must  be  a  weighty 
consideration  in  the  proposed  change  of  a  zone  point. 

[March  9,  1920.] 

Petition  for  the  removal  of  a  zone  point  on  a  suburban  elec- 
tric line ;  dismissed. 

Forwardy  Commissioner:  The  eitj  of  Norfolk  petitioned  the 
Commission  to  so  amend  its  order  fixing  fares  charged  in  the 
county  of  Norfolk  by  the  respondent,  entered  on  the  3rd  day  of 
September,  1919,  as  to  provide  that  the  zone  point  on  the  Norfolk 
&  Atlantic  Terminal  Division  of  the  defendant  company  be 
changed  from  Lockhaven  station  in  the  county  of  Norfolk  to  the 
intersection  of  49th  street  at  or  near  the  limits  of  the  city  of  Nor- 
folk. It  was  set  forth  in  the  petition  that  the  distance  between 
the  city  terminus  at  Main  and  Granby  streets  and  Lockhaven  sta- 
tion is  approximately  6^  miles  and  that  the  distance  betwe^i 
Lockhaven  station  and  the  northern  terminus  at  the  United  States 
Naval  Base  is  approximately  2  J  miles ;  further,  that  49  th  street, 
the  proposed  zone  point,  is  about  5  miles  from  Main,  and  Granby 
streets  and  about  4  miles  from  the  Naval  Base,  thereby  dividing 
nearly  equally  respective  distances.  At  Lockhaven  station  addi- 
tional fares  are  collected  from  passengers  traveling  in  either 
direction. 

The  reason  for  the  petition  is  the  fact  that  a  number  of  persons 
living  at  Lambert's  Point,  inside  the  city  of  Norfolk,  are  em- 
ployed at  the  Naval  Base  in  Norfolk  county  and  that  they  are 
obliged  to  pay  two  fares,  amounting  to  12  cents  for  each  journey 
between  their  homes  and  their  work.  The  opposition  to  the  peti- 
tion, mainly  from  residents  between  49  th  street  and  the  Naval 
Base,  was  based  on  the  fact  that  they  would  be  chargjed  two  fares 
for  journeying  to  and  from  the  city  instead  of  <Mie,  as  at  present. 

The  issue  is  simple.  Certain  residents  of  the  city  living  within 
walking  distance  of  49th  street  want  to  pay  a  single  fare  to  reach 
their  work  at  the  Naval  Base  outside  the  city,  and  certain  resi- 
dents of  the  county  want  to  pay  a  single  fare  to  reach  the  city  of 
Norfolk.  The  only  question  for  consideration  by  the  Commis- 
sion is  the  relative  number  of  people  affected  by  any  change  that 
may  be  made  in  the  zone  situation. 
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A  member  of  the  Commission,  with  its  special  representative, 
visited  Norfolk  ai^d  examined  the  situation,  and  the  OiMnmission'a 
engineer  has  made  three  separate  inspections,  keeping  exact  tal- 
lies of  passengers  traveling  on  cars  in  both  directions  on  six  dif- 
ferent days.  The  Commission  is  satisfied  from  these  inspections 
that  the  number  of  persons  living  in  the  suburbs  of  Larchmont, 
Meadowbrook,  River  Front,  Algonquin  Park,  Titus  Town  and 
Logan  Park  exceeds  3,000  and  probably  reaches  3,500,  In  addi- 
tion to  these  permanent  residents  there  is  to  be  considered  the 
membership  of  the  Norfolk  Country  Club,  which  would  also  be 
affected  by  the  proposed  change  to  the  extent  of  doubling  their 
fares  in  going  to  and  from  the  club. 

On  the  other  hand,  it  appears  that  a  maximum  of  360  persons 
living  in  Lambert's  Point  and  working  in  the  Government  oper- 
ations would  be  helped  to  the  extent  of  saving  one  fare  in  each 
direction  by  granting  the  proposed  order. 

[1,  2]  The  Commission  wishes  it  could  meet  the  views  of 
everybody  in  this  unusual  situation,  but  since  it  cannot  do  so  it 
must  decide  on  the  basis  of  the  greatest  good  to  the  greatest  num- 
ber. Practically  the  only  persons  unfavorably  affected  by  the 
location  of  the  present  zone  point  are  those  living  in  Lambert's 
Point  and  actually  working  at  the  Naval  Base;  their  families  are 
not  affected,  since  they  have  little  or  no  occasion  to  travel  north 
of  Larchmont,  and  when  they  use  a  street  car  for  shopping,  edu- 
cational, recreational,  or  other  purposes,  they  go  into  the  city  of 
Norfolk,  paying  a  single  fare.  On  the  other  hand,  all  of  the 
suburban  residents,  families  included,  would  be  adversely  affected 
by  any  change.  Even  supposing  that  many  children  and  servants 
in  the  suburbs  do  not  have  occasion  to  travel  to  Norfolk  very 
aften,  we  may  conservatively  assume  that  this  case  is  the  interest 
of  a  maximum  of  360  persons  on  the  one  hand  against  a  mini- 
mum of  2,000  persons  on  the  other  hand,  besides  the  interest  of 
the  membership  of  the  Norfolk  Country  Club.  The  Commission 
has  further  taken  into  consideration  the  fact  that  these  suburbs 
were  largely  built  in  good  faith  by  people  who  established  their 
homes  there  with  the  assurance  of  a  single  car  fare  to  the  business 
and  manufacturing-  establishments,  the  shops,  the  churches,  the 
schools,  and  the  theaters  of  the  city  of  Norfolk. 

For  these  reasons  an  order  will  be  entered  denying  the  prayer 
of  the  petition. 
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TIRCFINIA  STATE  GORPORATI(»f  COMMISSION. 

BE  CLIFTON  FORGE  MUTUAL  TELEPHONE  COMPAlSrY. 

[Case  No.  878.] 

Betum  —  JKeaaofMMMteM  —  Factors  —  Loss  of  business  from  im^ereame 
In  rates. 

1.  Probable  loss  in  the  number  of  subscribers  to  a  telephcme  sys- 
tem mdioated  by  the  results  of  a  previous  increase  in  rates,  is  a  fac- 
tor to  be  considered  in  connection  with  a  proposed  further  increase, 
since  the  value  of  the  service  to  remaining  subscribers  would  be  les- 
sened, and  they  would  be  obliged  to  carry  the  burden  of  increased 
operating  costs  per  telephone. 

Uetum  —  Power  of  Commission  —  Operating  eoopenses  —  Salaries. 

2.  The  Virginia  Commission  does  not  pass  upon  salary  questions 
as  between  the  stockholders  and  the  officers  of  a  corporation,  but  when 
the  public  is  called  upon  to  pay  in  increased  rates  salaries  which  con- 
stitute too  heavy  a  burden,  it  is  the  duty  of  the  Commission  to  take 
note  thereof. 

Betum  —  Operating  expenses  —  Ettcesslve  salaries. 

3.  The  sum  of  $6.35  per  telephone  for  general  office  salaries  in  a 
company  with  about  700  instruments  in  operation,  is  too  high,  and  $5 
per  telephone  is  sufficient  for  that  purpose. 

Betum  —  Telephones  —  Amount  —  Reasonahieness, 

4.  An  existing  telephone  rate  which  pays  operating  eocpenses,  7  per 
cent  depreciation,  and  leaves  6.2  per  cent  available  for  dividends  on 
the  entire  value  of  the  property,  is  reasonable,  especially  when  there 
is  every  prospect  of  some  increase  in  business  without  adding  to  the 
operating  costs. 

Bates  —  Telephones  —  ToU  charge  —  Free  service. 

6.  While  a  toll  charge  between  any  two  exchanges  is  desirable  in 
the  interest  of  better  service  and  more  equitable  distribution  of  charges 
in  proportion  to  use,  such  a  charge  is  unnecessary,  when  another  com- 
pany affords  good  pay  service  between  the  same  towns,  and  the  patron 
may  dioose  between  unsatisfactory  free  service  and  quick  pay  service, 
and  the  financial  silniation  does  not  require  such  a  charge. 

Bates  *^  Telephones  «->  Switching  charges, 

6.  A  rate  of  $5  per  telephone  per  annum  for  switching  privately 
owned  lines  should  be  raised  to  at  least  $7.50  per  telephone  per  annum, 
where  the  company's  operating  expense  is  approximately  $10  per  tele- 
phone* 

[March  10,  1920.] 

Application  of  Olifton  Forge  Mutual  Telephone  Company 
for  roereased  rates;  general  increase  denied,  but  charges  for 
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switching  on  privately  owned  oountijr  lines  UK^etsed  from  $5  to 
$7.50  per  telephone  per  annnnL 

Forward,  Commissioner:  The  applicant,  Clifton  Forge  Mu- 
tual Telephone  Company  (hereinafter  called  the  Company),  filed 
with  this  Commission  its  revised  schedule  of  rates  for  service 
rendered  by  it  at  its  exchanges  in  the  city  of  Clifton  Forge  and 
the  town  of  Covington,  carrying  an  increase  of  $6  per  annum*  in 
all  classes  of  rental  rates. 

Pursuant  to  consent  given  by  the  Postmaster  General  while 
the  wire  lines  were  under  Government  control,  the  Company's 
rates  were  increased  by  a  like  amount,  effective  the  1st  day  of 
July,  1919.  This  petition  is  for  a  further  increase  over  the  Post- 
master General  rates. 

It  was  claimed  by  the  Company  at  the  formal  hearing  before 
this  Commission  that  the  rates  commonly  called  the  Postmaster 
General  rates  were  insufficient,  because  of  increased  operating 
costs,  to  pay  the  expenses  of  operation  and  make  a  suitable  allow- 
ance for  depreciation  and  a  proper  return  upon  the  investment. 
A  strike,  or  a  threatened  strike,  in  the  Company's  central  office 
in  Clifton  Forge  brought  about  increased  wages  to  the  operators, 
thus  adding  to  the  expenses.  It  was  stated  that  because  of  this 
increase  in  wages  to  the  operators  the  city  council  of  Clifton  Forge 
decided  to  interpose  no  objection  to  the  proposed  increased  rates. 
There  was,  however,  opposition  on  the  part  of  the  town  of  Cov- 
ington, which  was  represented  at  the  hearing  by  its  attorney, 
protesting  against  an  increase  in  the  rental  rate,  and  suggesting 
in  lieu  thereof  a  toll  charge  for  service  between  the  two  exchangee 
of  the  Company,  some  12  miles  apart. 

The  Company  claims  that  the  book  value  of  its  property  is 
$57,161.07. 

Taking  the  tax  returns  made  by-  the  Company  as  of  June  30, 
1919,  and  applying  thereto  the  unit  prices  given  recently  as  rep- 
resenting the  costs  of  equipment  of  two  other  companies  similarly 
situated,  we  estimate  a  cost  at  prewar  figures  of  $44,000,  subject 
to  deduction  for  depreciation  and  addition  for  that  portion  pur- 
chased at  war  prices. 

If  we  accept  the  Company's  claimed  book  value  of  $57,161.07, 
considering  the  age  of  most  of  the  present  plant  and  its  present 
probable  condition,  it  is  evident  that  it  has  suffered  a  deprecia- 
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tion  of  not  less  than  20  per  cent,  and  possibly  25  per  cent  in  value. 
Calculating  it  at  22J  per  cent,  the  fair  rate-making  value  is  re- 
duced to  about  forty-four  thousand  dollars,  or  practically  the 
amount  of  the  estimate  of  the  cost  of  the  entire  plant  as  reported 
for  taxation  under  prewar  prices. 

The  Company  carries  in  its  account  no  accumulated  deprecia- 
tion reserve,  and  its  reports  show  such  discrepancies  as  to  indi- 
cate a  lack  of  care  in  keeping  such  records  as  would  justify  tte 
Commission  in  arriving  at  a  fixed  fair  valuation  for  rate-making 
purposes.  The  Commission  is  without  adequate  force  to  make 
inventories  and  appraisals  of  the  property  of  public  utilities  in 
Virginia  and  can  only  approximate  fair  valuations  from  such 
information  as  may  be  furnished  by  the  Company,  checked  in 
part  by  the  Commission's  engineers,  and  viewed  in  the  light  of 
conditions,  of  our  experiences  and  of  decisions  by  other  Conamis- 
sions.  For  the  reasons  given  the  Commission  cannot  at  this  time 
fix  a  standard  valuation  of  this  Company's  property  for  the  pur- 
pose of  rate  making,  but  we  cannot  believe  it  exceeds  $44,000. 

[1]  At  the  hearing  it  was  slated  by  the  president  of  the  Com- 
pany that  the  increase  in  rates  in  effect  July  1, 1919,  under  direc- 
tion of  the  Postmaster  General,  caused  a  considerable  loss  in  the 
number  of  subscribers  to  the  Company's  service.  This  is  clearly 
indicated  by  the  fact  that  while  the  Company  listed  810  tele- 
phones for  taxation  on  June  30,  1919,  it  had  only  652  telephones 
rented  on  January  1,  1920,  with  a  score  or  more  free  telephones. 
It  is  fair  to  assume,  therefore,  that,  should  a  further  increase  be 
granted,  there  would  be  an  additional  Joss  in  the  number  of  sub- 
scribers. As  a  result,  each  telephone  remaining  in  service  would 
be  relatively  less  valuable  to  the  average  holder,  and  that  part  of 
the  equipment,  already  installed,  would  become  idle  and  yet  sub- 
ject to  depreciation,  while  operating  expenses  cannot  be  reduced 
in  proportion,  since  overheads  and  salaries  would  be  likely  to  re- 
main much  as  at  present.  Therefore,  the  remaining  subscribers 
would  be  required  to  carry  the  burden  of  an  increased  operating 
cost  per  telephone,  together  with  interest  and  depreciation  on 
idle  equipment  It  would  seem  reasonable  that  at  least  a  portion 
of  this  burden  should  be  carried  by  the  investor. 

[2,  3]  The  general   office   salaries  paid   by   the   Company, 

amounting  during  the  last  quarter  of  1919  to  $6.35  per  telephone^ 
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constitute  a  larger  percentage  of  the  operating  revenue  than  is 
usually  aUowed  for  enterprises  of  this  size.  The  Commission 
does  not  pass  upon  salary  questions  as  between  stockholders  and 
the  officers  of  a  corporation,  but  when  the  public  is  called  upon 
to  pay  in  increased  rates  salaries  which  constitute  too  heavy  a 
burden,  it  is  the  duty  of  this  Commission  to  take  note  thereof. 
It  would  seem  that  $6  per  telephone  should  be  sufficient  for  this 
purpose. 

[4]  The  Commission  has  made  an  estimate  of  the  expenses 
of  doing  business  during  the  calendar  year  1920,  using  the  ad- 
vanced wages  of  operators  and  the  increased  cost  of  all  sorts  of 
supplies  in  making  repairs  and  changes,  and  maintaining  the 
present  scale  of  general  office  salaries,  by  which  we  calculate  that 
the  total  operating  expenses  per  telephone,  assuming  the  same 
number  as  were  in  use  on  January  1,  1920,  will  be  $26.70.  The 
estimated  revenue  in  1920  for  exchange  and  toll  service  under  the 
present  (Burleson)  rates  amounts  to  $35.60  per  telephone,  leav- 
ing a  balance  of  $8.90  per  telephone  for  depreciation  and  divi- 
dends. This  should  make  a  net  revenue  of  $5,802.80,  which  is 
approximately  13.2  per  cent  on  the  assumed  fair  valuation  of 
$44,000.  Taking  a  fair  depreciation  charge  of  7  per  cent,  this 
would  leave  6.2  per  cent  dividends  to  the  stockholders  under  the 
existing,  or  Postmaster  Greneral  rates. 

[5]  The  Commission  has  carefully  considered  the  question  of 
introducing  a  toll  charge  for  messages  between  the  city  of  Clifton 
Forge  and  the  town  of  Covington.    There  is  no  question  that  such 
a  charge  would  reduce  the  number  of  messages  very  largely  and, 
in  the  main,  restrict  them  to  business  conversations,  and,  there- 
fore, make  for  better  service.    On  the  other  hand,  the  operators 
would  be  required  to  make  out  tickets  for  toll  service,  which  to 
Bome  extent  would  balance  the  time  saved  by  the  smaller  number 
of  calls.    Another  telephone  company  operates  a  toll  line  between 
these  two  communities,  which  may  be  used  when  desired  by  those 
who  wish  quick  service  and  are  willing  to  pay  for  it.    It  appears, 
fierefore,  that,  in  consideration  of  the  financial  showing  above 
set  iorth  and  of  the  fact  that  those,  who  desire,  may  now  choose 
betreen  unsatisfactory  free  service  and  quick  pay  service,  no  im- 
mediate  reason  exists  for  installation  of  the  toll  charge. 

i'.l'.R.lO20C. 

Digitized  by  VjOOQIC 


256  VIRGINIA  STATE  CORPORATION  COMMISSION. 

[%J  Certain  privately  owned  oouAtrj  lines  are  pow  being  given 
awitohing  service  by  the  Company  at  the  very  low  rate  of  $5  per 
telephone  per  annum^  with  unlimited  service  in  the  two  commun- 
ities in  which  the  Company  operates.  In  view  of  the  fact  that 
our  estimates  show  that  the  operating  expenses  alone  per  tele- 
phone connected  will  be  in  1920  approximately  $10  per  tele- 
phone, the  charge  made  for  this  switching  service  is  entirely  too 
low.  These  patrons  should  be  called  upon  to  bear  a  larger  part 
of  the  burden  of  operation,  and  the  switching  service  charge 
should  be  at  least  $7.50  per  annum,  which  would  very  slightly 
increase  the  total  revenue  of  the  Company,  but  will  be  a  matter  of 
justice  to  other  telephone  renters. 

It  is  safe  to  assume  that  some  subscribers,  who  discontinued 
their  service  because  of  the  increase  in  rates  on'  July  1st  last^ 
will  return  to  the  status  of  Company  patrons,  and  this  will  further 
add  to  the  revenue  of  the  applicant.  It  is  to  be  supposed  that 
the  Company  still  owns  the  insti*uments  which  were  taken  out, 
and  that  the  wiring  is  still  in  place,  so  that  r^iewed  service  can 
be  given  without  increase  in  investment.  By  this  means,  it  may 
reasonably  be  expected  that  in  1920  the  stockholders  of  the  Clif- 
ton Forge  Mutual  Telephone  Company,  using  the  present,  or 
Postmaster  General,  rates,  will  earn,  over  and  above  all  operating 
expenses  and  a  7  per  cent  allowance  for  depreciation,  a  dividend 
of  7  per  cent  on  the  fair  value  of  the  property. 

The  Commission  can  find  no  justification  for  putting  into 
effect  the  increased  rates  asked  for  in  the  petition,  and  an  order 
will  be  entered  denying  the  same. 


l^ISCONSIN  RAIIiROAD  COMMISSION. 

EE  DANE  COUNTY  EUEAL  TELEPHONE  COMPANY. 

[T-909.] 

Monopoly  and  competition  —  Occupied  territory  —  Busine^  and 
social  interests. 

The  fact  that  the  residence  of  a  subscriber  to  which  a  telephone 
company  proposes  to  extend  its  line,  is,  by  application  of  strict  geo- 
graphical rules^  within  the  territory  of  another  company,  is  not  a 
P.U.R.1920C. 
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ftUfficidOrt  frojqnd  for  refuning  to  pernnit  tlie  extension,  whe^e  tjbe  busi- 
ness and  social  interests  of  the  proposed  subscriber  are  attached  to  the 
atj  in  which  the  applicant  company  is  located* 

•  [March  8,  1920.1 

Pboposxd  extension  hy  the  Dane  County  Snral  Telephone 
Coippany  in  the  town  of  Fitchburg ;  exrtenaion  authorized. 

By  the  Commission :  On  December  11, 1919,  the  Dane  Coun- 
ty Rural  Telephone  Company  duly  served  notice  upon  the  Com- 
mission that  it  proposed  to  extend  its  telephone  line  in  the  town 
of  Fitchburg  for  the  service  of  a  farm  owned  by  K.  L.  Hatch  in 
the  northeast  part  of  section  7.  Objection  having  been  filed  by 
the  Mount  Vernon  Telephone  Company  which  also  furnishes  local 
telephone  service  in  the  town  of  Fitchburg,  a  hearing  was  held 
on  December  31,  1919,  at  which  H.  C-  Winter  appeared  for  the 
Dane  County  Rural  Telephone  Company  and  L.  E.  Gettle  for 
the  Mount  Vernon  Telephone  Company.  A  further  hearing  was 
held  on  February  24,  1920,  at  which,  in  addition  to  the  appear- 
ances above  noted  K.  L.  Hatch  and  his  salaried  farm  manager, 
Carl  W.  Rye,  appeared  in  their  own  behalf. 

The  farm  in  question  is  located  about  3^  miles  from  the  objec- 
tor's Verona  switchboard,  and  about  6^  miles  from  the  Madison 
exchange  of  the  Wisconsin  Telephone  Company  at  which  the  lines 
of  the  proponent  are  switched.  However,  the  farm  is  nearer  to 
the  city  limits  of  Madison  than  to  the  village  limits  of  Verona. 
The  owner,  who  is  a  university  professor,  lives  in  Madison.  His 
«alaried  employee  moved  from  Indiana  to  take  charge  of  the 
farm,  and  had  no  Wisconsin  acquaintances  outside  of  Madison. 
Practically  all  of  his  trading  is  done  with  Madison  and  Nakoraa, 
a  suburb  of  Madison.  His  medical  and  veterinary  service  is 
from  Madison  and  his  church  preference  is  in  Madison,  In  addi- 
tion to  the  ordinary  business  calls  to  Madison,  the  farm  manager 
and  the  owner  have  frequent  occasion  to  call  each  other  with  ref- 
erence to  the  operation  of  the  property. 

A  telephone  of  the  Mount  Vernon  Telephone  Company  was 
installed  at  the  farm  at  the  time  it  was  purchased  by  the  present 
owner.  Mr.  Hatch  upon  taking  control  of  the  farm  ordered  the 
removal  of  the  telephone  and  announced  his  intention  of  applying 
to  the  Dane  County  Rural  Telephone  Company  foi:  connection 
with  the  Madison  exchange.  The  Mount  Vernon  Telephone  Com- 
P.UJHWOC.  17 
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pany  thereapon  removed  the  instrument  and  also  remored  the 
drop  mre. 

From  the  county  farm  to  Mr.  Hatch's  farm  the  wires  of  the 
Mount  Vernon  Company  are  on  the  poles  of  the  Wisconsin  Tele- 
phone Company  on  a  pin  rental  basis.  There  is  but  one  sub- 
scriber on  the  line  beyond  Mr.  Hatch's  farm.  ^The  investment  of 
that  company  in  the  line  is  not  great,  and  the  loss  of  one  sub- 
scriber is,  on  this  account,  less  serious  than  if  the  pole  line  invest- 
ment were  also  involved.  The  extension  of  the  proponent's  line 
necessary  to  serve  the  farm  in  question  would  be  about  one-fourth 
of  a  mile  in  length  and  would  not  be  located  on  a  road  now  occu- 
pied by  the  objector. 

The  situation  presented  involves  the  somewhat  difficult  qiies- 
tions  of  "twilight  zone"  cases.  By  the  application  of  strict  geo- 
graphical rules  the  location  is  within  the  Verona  territory.  How- 
ever, we  are  not  convinced  that  the  Anti-Duplication  Law  was 
intended  to  set  up  arbitrary  geographical  boundaries  at  variance 
with  the  gi'owth  of  the  communities.  The  sphere  of  influence  of 
a  growing  city  must  expand  with  that  growth,  and  with  the  ex- 
pansion of  that  sphere  of  influence,  the  utility  service  centering 
in  the  city  must  correspondingly  expand  to  take  in  the  rural  ter- 
ritory which  has  been  brought  into  close  economic  relations  with 
the  city.  In  other  words,  public  convenience  and  necessity  re- 
quires that  the  city  and  the  rural  districts  dependent  upon  it  be 
given  the  most  convenient  methods  of  inter-communication  prac- 
ticable with  justice  to  the  public  service  companies. 

The  Commission  has  recognized  these  conditions  as  affecting 
the  territory  here  involved  by  ordering  the  Wisconsin  Telephone 
Company  to  extend  service  to  William  Collins,  whose  farm  is  lo- 
cated about  one-f oui-th  of  a  mile  from  Mr.  Hatch's  place  in  spite 
of  the  objection  of  the  Mount  Vernou  Telephone  Company.  (17 
Wis.  E.  C.  R.  96.) 

Having  in  mind  all  of  the  conditions  surrounding  this  proposed 
extension,  we  are  unable  to  find  that  public  convenience  and  neces- 
sity do  not  require  the  same,  and  the  proponent  is,  therefore,  au- 
thorized to  proceed  at  once  with  the  extension. 

Dated  at  Madison,  Wisconsin,  this  8th  day  of  March,  1920. 

Railroad  Commission  of  Wisconsin,  Henry  R,  Trumbower, 
and  John  S.  Allen,  Commissioners. 
r.uJLi92oa 
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ARKANSAS  CORPORATION  COMMISSION. 

TOWN  OF  NBTTLBTON 

V. 

ST.  LOXnS-SAN  FBANCISCO  BAILBOAD  COMPANY. 

[Case  Na  169.] 

Inlertfote  commerce  —  8ta$e  interferenee  —  Stoppmge  ef  Mtgrafaf 
trains, 

1.  A  6tat«  liat  the  power  to  stop  intentate  trains  when  neoeSMxy 
to  afford  adequate  lacilltiea  for  local  need*. 

Service  —  Bollroado  —  Stoppage  •/  interstate  traina. 

2.  The  Arkansas  Commiesion  directed  a  railroad  company  to  per- 
mit passengers  to  board  and  alight  from  an  interstate  train  at  a  small 
station,  where  snch  service  would  be  of  considerable  conTenience  to 
paseengers,  and  the  train  was  required  to  come  to  a  stop  at  that  pointy 
because  of  the  crossing  of  another  railroad. 


Service  —  AOe^uate  facttitiee  —  What  conatitutee. 

DiscQssion  of  what  constitutes  adequate,  facilities,  p.  261. 

[March  15»  1920.] 

Petition  for  an  order  requiring  respondent  railroad  company 
to  permit  passengers  to  board  interstate  trains  at  the  town  of 
Nettleton;  granted. 

Wood,  Conunifisioner:  On  February  11th,  William  Green, 
et  al.,  residents  and  citizens  of  the  town  of  Nettleton,  filed  peti- 
tion herein,  praying  that  the  respondent,  the  St.  Louis-San  Fran- 
cisco Railway  Company,  be  required  by  appropriate  order  of  the 
Commission,  to  permit  passengers  to  board,  and  alight  from, 
trains  Nos.  105  and  106  at  the  town  of  Xettleton.  On  March  8, 
1920,  the  date  set  for  the  heai'ing,  the  respondent  appeared  by 
its  attorney  and  filed  answer  to  the  petition  herein,  setting  up  as 
its  defense  that  trains  Nos.  105  and  106  were  fast  interstate 
trains,  running  between  Kansas  City,  Missouri,  and  Birmingham, 
Alabama ;  that  the  town  of  Nettleton  already  had  adequate  rail- 
way facilities,  and  that  such  an  order  as  prayed  for  would  be  an 
unnecessary  burden  on,  and  an  unwarranted  interference  with, 
interstate  commerce.  Upon  the  issue  thus  joined,  the  case  was 
submitted  upon  such  pleadings  and  the  testimony  of  various  wit- 
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There  is  very  little,  if  any,  dispute  in  the  facts,  and  for  the 
purpose  of  ^is  lep^  it  may  be  taken  aa  eotabliahed  that  trains 
Nos.  105  and  106,  above  referred  to,  are  fast  interstate  trains, 
running  between  E^ansas  City  and  Birmingham;  that  the  town 
of  Nettleton  is  situated  in  Craighead  county,  three  and  one-half 
milc^  eabtof  Jonesboro,  and  has  a  population  of  1^500  people. 

That  train  105,  passes  Nettleton  at  6  K)5  a.  m.,  and  arrives  at 
Memphis  at  8 :00  a.  m.  Train  No.  101,  which  stops  at  Nettleton, 
passes  such  station  at  6 :12  a.  m.  and  arrives  in  Memphis  at  9  :05 
A.  M^  Also  there  is  an  afternoon  train,  No.  108,  which  passes 
Nettleton  at  4 :45  p.  m.  and  arrives  at  Memphis  at  7 :30  p.  m. 

Train  106,  going  west,  leaves  Memphis  atS:16  P.  k.  tod  passes 
N^ettleton  at  9 :60  p.  m.  and  arrives  at  Jonesboro  at  10 :02  p.  m. 
Train  No.  102  leaves  Memphis  at  6 :30  p.  m.  and  stops  at  Nettle- 
ton at  9 :15  p.  m.;  and  arrives  at  Jonesboro  at  9 :35  p.  m.  Train 
No.  106  passes  train  No.  102  at  Imboden  at  11 :10  p.  m. 

There  was  testimony  showing  the  schedule  of  trains  between 
Nettleton  and  Memphis,  and  Nettleton  and  Jonesboro  on  the 
Missouri  Pacific  Railroad,  and  also. between  Nettleton  and  Jones- 
boro on  the  Jonesboro,  Lake  City  &  Eastern.  We  do  not  think 
it  is  necessary  for  us  to  discuss  this  testimony  in  this  report. 

Since  the  testimony  convincingly  shows  that  passengers  from 
Nettleton  to  the  west  can  make  use  of  train  No.  106,  by  going  to 
Jonesboro,  it  is  needless  for  us  to  consider  their  convenience  in 
this  report. 

Passengers  from  the  west  to  Nettleton  would  be  benefited  to 
some  extent  by  the  order  prayed  for,  but  the  greatest  benefit  and 
service  would  be  to  passengers  going  to  and  from  Memphis.  Pas- 
sengers going  from  Nettleton  to  Memphis,  and  returning  the 
same  day  would  be  enabled  to  spend  practically  three  hours  more 
in  Memphis,  and  yet  leave  hcnne  only  seven  minutes  earlier,  and 
return  thirty-five  minutes  sooner. 

[1]  It  is  well  settled  that  a  state,  through  its  proper  authority, 
has  the  power  to  require  adequate  local  facilities  on  railways, 
and  may  even  go  to  the  extent  of  stopping  interstate  trains  or  the 
rearrangement  of  schedules  in  order  to  meet  local  needs.  But 
whenever  the  local  facilities  are  adequate,  the  obligation  of  the 
railroad  is  fully  performed  and  the  stoppage  of  an  interstate 
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train  becomes  an  improper  and  iUegal  interference  '\vitii  inter- 
state oommerce. 

The  term  adequate  facilUies  must  of  necessity  be  a  relative 
term,  and  muat  depend  on  the  facts  and  cironmstanees  presented* 
in  each  case.  In  the  ease  of  Chicago,  B.  &  Q.  B.  Co.  ▼.  Baihroad 
Commission,  287  U.  S.  220^  P.U.R1915C,  3«»,  816,  85  Supw  Ot. 
Sep.  560,  59  L.  ed.  926,  Mr.  Justice  MeEeiiii%  in  disevesing 
the  term  ^'adequate  facilities"  said:  ^This  court  has  also  felt 
and  expressed  the  difficulty  of  giving  an  exact  definition  to  ^ade-* 
qnate  and  reasonabia  facilities.'  'It  is  a  relative  expression,'  it 
was  said,  'and  haa  to-  be  considered  as  calling  for  snch  facilities 
as  might  be  fairly  demanded,  regard  being  had,  among  other 
things,  to  the  size  of  the  place,  the  extent  of  the  demand  for  trans- 
portation, the^  cost  of  furnishing  the  additional  accommodations 
asked  for,  and  to  all  other  facts  which  would  have  a  bearing  upon 
the  question,  of  convenience  and  cost.'  "         . 

It  appears  to  us  that  tne  proper  method  in  determining  what 
might  be  considered  adequate  facilities,  is  to  carefully  weigh  the 
facts  and  circumstances  in  the  casa  Consider  on  the  one  hand, 
the  convenience,  comfort,  and  advantage  which  would  accrue  to 
local  passengers  on  account  of  the  stopping  of  such  trains,  aff 
against  the  delay,  annoyance,  and  inconvenience  occasioned  there^ 
by  to  interstate  or  long  distance  passengers,  the  increased  cost 
to  the  railway  company,  and  all  other  facts  and  circumstances 
which  might  be  fairly  considered. 

[2]  If  this  petition  asked  that  these  trains  be  required  to  stop 
at  th^  town  of  Xettleton,  this  Commission  would  unhesitatingly 
deny  the  petition,  for  the  reason  that  it  appears  to  the  Commis* 
sion  tha{  the  inconvenience  to  interstate  passengers  and  the  in« 
creased  cost  to  the  railroad  would  more  than  offset  any  convene 
ience  which  would  accrue  to  the  people  of  Nettleton  on  account 
of  such  an. order. 

But  the  petition  does  not  ask  that  such  trains  be  stopped.  It 
is  undisputed  that  the  tracks  of  the  respondent  company  cross 
the  tracks  of  the  Missouri  Pacific  Baihroad,  at  the  depot  ani  the 
town  of  Nettleton.  Since  there  is  no  interlocking  device,  it  in 
necessary,  under  our  state  statute,  for  these  trains  to  come  to  a 
fnll  stop  before  going  on  and  over  this  crossing.  The  most  serious 
objection  always  urged  to  the  stopping  of  fast  trains  is  the  delay 
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ocoasioned  by  the  Blowing  down  for  the  stop,  and  the  necessar  v 
time  consumed  in  regaining  its  momentum,  and  the  waste  of  f  del 
occasioned  thereby.  None  of  these  things  appear  in  this  hearings 
The  only  delay  would  be  a  matter  of  two  or  three  minutes  at  most, 
which  would  be  necessary  to  allow  passengers  to  board  the  trains 
and  ali^t  therefrom.  The  petition  does  not  ask  that  the  trains 
be  stopped  at  the  depot>  but  merely  that  passengers  be  allowed  to 
get  off  and  on  such  trains  while  they  are  standing  at  the  Missouri 
Pacific  crossing.  We  cannot  see  how  interstate  passengers  could 
be  inconvenienced  by  this,  or  how  the  railroad  company  could  be 
put  to  any  very  great  expense  thereby.  On  the  other  hand,  it 
would  be  of  some  service  to  passengers  from  the  west  to  Nettle- 
ton,  and  would  be  of  great  benefit  to  passengers  from  Nettleton 
to  Memphis  and  Memphis  to  Nettleton.  Weighing  the  conven- 
ience to  the  people  of  Nettleton  on  account  of  this  increased  facil- 
ity, against  the  inconvenience  to  interstate  or  long  distance  pas- 
sengers, and  the  increased  cost  to  the  railroad  company,  we  are 
constrained  to  hold  that  the  interest  of  the  people  of  Nettleton 
overshadow,  and  that  this  petition  should  be  granted. 

There  is  some  testimony  to  the  effect  that  the  respondent  com* 
pany  contemplates  installing  an  interlocking  device  at  this  cross- 
ing, and  thus  avoid  the  necessity  for  the  stop.  No  definite  steps 
have  been  taken  in  this  direction  further  than  including  a  sum  to 
cover  the  expense  of  same  in  the  budget  for  the  present  year. 
Since  this  decision  rests  solely  upon  the  ground  Ihat  it  is  already 
necessary  for  the  train  to  come  to  a  stop  in  order  to  comply  with 
the  state  law,  it  would  be  manifestly  unfair  to  require  that  this  * 
stop  be  continued  after  the  interlocking  device  had  been  installed 
and  the  stop  was  no  longer  necessary.  The  order  will,  therefore^ 
provide  that  it  shall  be  null  and  void  after  the  installation  of  an 
inlierlocking  device. 

The  prayer  of  the  petitioners  is  granted  and  an  order  will  be 
issued  in  accordance  with  the  views  herein  expresaed* 

All  Commissioners  conoor. 
P.U.R.1920a 
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iiiiiiiroit  FUBiiic  vniiTrifis  oommissioh. 

METEB  J.  STEIN 

CHICAGO  ft  ALTON  BAILSOAD  COMPANY. 

[No.  10281.] 

Bepwatian  —  Power  of  Commisoion  —  RmOromd  rmieo  «•  Federal 
eotUrol. 

Th«  lUinoU  CommiMion  it  without  power  to  make  an  effective 
order  in  proceedings  on  a  complaint  againflt  rates  eharged  by  a  railroad 
eompanT,  which  were  in  force  on  Februarj  29,  1920,  and  whieh  had 
not  been  reduced  hj  the  Interstate  Commerce  Commission. 

[March  6,  1920.] 

C0KP1.AIKT  as  to  excessive  passenger  rates  charged  by  a  rail- 
road which  had  been  under  Federal  control ;  dismissed  for  want 
of  jurisdiction. 

Wilkerson^  Chairman :  Complainant  states  that  on  March  1, 
1920,  he  purchased  a  ticket  over  the  line  of  the  Chicago  &  Alton 
Railroad  Company  from  Chicago,  Illinois,  to  Springfield,  Illi- 
nois, and  was  required  to  pay  therefor  the  sum  of  $6.  He  further 
states  that  the  charge  for  said  ticket  was  in  excess  of  the  amount 
which  the  carrier  was  permitted  to  charge  under  the  provisions 
of  the  Illinois  Two  Cent  Passenger  Fare  Law^  Complainant  a^ks 
that  the  respondent  be  cited  to  answer  the  complaint  and  that 
such  action  be  taken  by  the  Commission  as  may  be  proper  under 
the  circumstances. 

No  useful  purpose  will  be  served  by  citing  this  respondent  to 
appear.  The  Commission  is  without  power  to  make  an  effective 
order  in  the  premises. 

Section  208  of  the  Transportation  Act  of  1920,  approved  Feb- 
ruary 28,  1920,  provides  that  all  rates,  fares,  and  charges  which 
on  February  29,  1920,  are  in  effect  on  the  lines  of  carriers  sub- 
ject to  the  Interstate  Commerce  Act  shall  continue  in  force  imtil 
thereafter  changed  by  state  or  Federal  authority,  respectively, 
or  pursuant  to  authority  of  law;  and  that  prior  to  September  1, 
1920,  no  such  rate,  fare,  or  charge  shall  be  reduced,  unless  such 
reduction  is  approved  by  the  Interstate  Commeroe  Commission. 
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It  is  our  opinion  that  under  the  rales  laid  down  in  Northern 
P.  R  Co.,v.  State  fix  r^,  Uj^g^  4^\M  J»W  2,-;L919  [250 
U.  S.  135,  P.tLR,1919D,  705,  63  L.  ed.  897,  39  Sup.  Ct  Rep. 
502],  and  Hamilton  v.  KentudkJ  Distilleries  &  Warehouse  Go. 
decided  December  15,  1919  (XL  S.  Sup.  Ct  Adv.  Op.  1920,  pp. 
115,  120),  §^208  of  the  Transportatioii  Act  is  a  prop^  exercise 
of  the  war  power  of  Congress,  This  is  particularly  true  in  view 
of  the  guaranty  made  by  the  act  to  the  carriers  after  the  termina- 
tion 'oi  Federal  control.  The  supreme  court  in  Hamilton  v.  Ken- 
tucky Distilleries  &  Warehouse  Co.  supra^  quotes  from  Stewart 
V.  Kahn,  11  Wall.  498,  607,  20  L.  ed.  176,  179,  as  follows: 

^*The  (war)  power  is  not  limited  to  victories  in  the  field  and 
the  dispersion  of  the  insurgent  forces.  It  carries  with  it  inher- 
ently the  power  to  guard  against  the  immediate  renewal  of  the 
conflict,  and  to  remedy  the_  evils  which  have  arisen  f nan  its  rise 
and  progress/' 

The  Commission,  therefore,  finds  that  it  is  without  power  to 
mate  an  order  in  conflict  with  said  provision  of  the  Transporta- 
tion Act  of  1920. 

It  is  therefore  ordered  that  said  petition  lie  and  the  same  is 
hereby  dismissed. 


NBW  YORK  PreilC  SfiUVICE  COMMISSION,  SECOND  DISTRICT. 

GEORGE  W.  WHITEHEAD,  Mayor 

V. 

NIAGABA  FALLS  GAS  &  BLEOTBIO  LIGHT  COMPANY. 
[Case  No.  6548.] 

Valuation  —  Ooing  value  —  Losses  —  Length  of  period, 

1.  A  utility*  will'  not -be  allowed  to  capitalize,  as  going  Talue,  ita 
annual  loaeefr,  where  it  had  not  heen  able  to  bring  its  buaineBs  to  a 
successful  basis  for  a  period  of  eighteen  years.    . 

Valuation  —  Ooing  value  —  Losses  —  Cause.  , 

2.  A  public  guaranty  is  not  behind  a  public  utility  in  such  wise 
that  the  public  can  be  called  upon  to  make  good  loeee^  of  the  utility 
without  regard  to  their  cause. 

Valuation  —  Land  —  Present  value, 

3.  A  utility  is  entitled  to  capitalize  it9  useful  real  estate  at  the 
present  mafrket  Tftlue' although  that  ii  in  excess  of  the  original  cost. 
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Foliiallon  —  ReprodHCtian  oMf  m»  niMMmr*  of  v«l«e. 

4.  The  prete&t  almonuU  eost  of  reproduciag  utility  property,  is 
not  controlling  in  fixing  a  rate  base  under  the  New  York  statute, 
where  such  inerensed  eotts  are  not  reflected  in  the  market  value  of 
the  securities  representing  the  property,  nor  in  the  amount  which 
could  be  realized  by  a  disorganization  of  the  property  and  a  sale  of 
the  constituent  elements. 

Regum  —  Beasonableness  —  Faetora  —  EfficieHey. 

5.  It  is  the  function  and  the  duty  of  a  utility  to  supply  Its  product 
with  reasonable  business  judgment  and  economy  and  with  the  employ- 
ment of  equipment  and  facilities  designed  to  serve  its  patrons. 

Return  —  Beaaonableness  —  Factors  —  Charaeter  of  service. 

6.  Although  ordinary  faults  of  service  which  are  susceptible  of 
remedy  should  not  be  allowed  to  affeet  the  rates  charged,  the  rule  is 
different  where  the  service  is  shown  to  be  inherently  bad  and  not  sus- 
ceptible of  improvement. 

Safes  —  Factors  —  Bestridion  of  output, 

7.  To  increase  a  rate  for  the  purpose  of  restricting  the  output  so 
as  to  justify  the  inability  of  the  company  to  supply  reasonably  good 
service,  is  hostile  to  all  principles  of  utility  regulatkm. 

[March  II,  1920.] 

Complaint  as  to  gas  rates  and  as  to  service;  complaint  sus- 
tained and  rates  reduced.  The  original  opinion  of  the  Commis- 
sion handed  down  June  12,  1919,  is  omitted  as  the  attitude  of 
'  the  Commission  is  sufficiently  shown  in  the  present  opinion  on 
rehearing. 

Appearances:  Robert  J.  Moore,  Corporation  Counsel,  Niagara 
Falls,  New  York,  for  complainant;  Dudley  &  Gray  (by  A.  W. 
Gray),  Niagara  Falls,  New  York,  for  respondent. 

Hill,  Chairman:  An  order  was  Altered  June  12,  1919,  in  this 
proceeding  fixing  the  rate  for  manufactured  gas  at  $1;90  per  M. 
cubic  feet,  with  a  discoimt  of  IS  cents  per  M.  for  prompt  pay- 
ment Said  order  was  based  on  an  opinion  of  the  same  date.  The 
price  so  fixed  was  less  than  that  which  had  been  initiated  by  the 
oompany,  viz. :  $2.20  gross  and  $1.98  iiet.  The  company  made 
application  for  a  rehearing  and  that  it  be  p^mitted  to  present 
proofs  bearing  upon  the  going  value  of  its  plant,  thereby  supple- 
menting the  proofs  already  presented,  claiming  that  the  rate  fixed 
by  the  Commission  was  confiscatory  and  inadequate  to  furnish  a 
sufficient  and  proper  xetnm  upon  the  investment,  etc.  The  re-, 
bearing  was  granted  and  the  company  gave  additional  evidence 
as  to  the  value  of  its  property  devoted  to  the^  public  use,  and  also 
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demonstrated  that  in  the  period  'which  succeeded'  the  previous 
hearings  the  expenses  of  operation  had  materially  increased. 

Service. 

Since  the  order  of  June  12,  1919,  a  complaint  of  inadequate 
service  has  heen  filed  by  Mrs.  John  R.  Shields  and  consolidated 
with  this  case.  The  Commission  caused  this  complaint  to  be 
investigated  by  its  chief  of  division  of  light,  heat  and  power^  and 
his  report  was  introduced  into  the  record.  This  report  indicates 
that  at  times  the  pressure  at  the  works  is  not  high  enough  to  pro- 
vide satisfactory  service  throughout  the  entire  system  and:  fre- 
quently too  low  for  ordinary  appliances  even  if  they  were  located 
directly  at  the  works,  and  that  there  occur  considerable  pressure 
drops  in  the  distributing  system,  resulting  in  pressure  at  con- 
sumers' premises  which  are  both  inadequate  and  fluctuating,  so 
that  the  service  must  be  to  a  degree  unsatisfactory  and  inefficient^ 
The  respondent  alleges  that  the  lowered  pressure  is  the  result  of 
a  more  liberal  use  of  gas  by  its  customers  due  to  the  lower  rate 
prescribed  by  the  order  of  June  12,.  1919,  in  this  case,  and  the 
counsel  for  respondent  stated  that,  "the  only  restraining  influence 
that  can  be  brought  upon  them  (the  consumers)  is  to  cut  off  cer-  , 
tain  consumers  arbitrarily,  for  us  to  do  it  or  the  Commission,  or 
to  put  the  rate  at  a  figure  which  will  induce  people  to  buy  coal 
to  do  their  cooking  as  was  done  for  centuries,  rather  than  to  use 
the  gas  and  take  it  away  from  those  who  use  a  very  small  quantity 
and  can  afford  to  do  it/* 

This  attitude  on  the  part  of  the  company  has  a  bearing  upon 
the  question  of  rates,  for  the  reason  that  it  seems  to  concede  that 
the  company,  although  suffering  from  an  insufficient  patronage, 
is  not  in  a  position  to  extend  its  business  or  even  to  supply  the 
full  demands  of  its  connected  consumers,  but  is  relying  instead 
upon  a  policy  of  restricted  output  in  order  to  deliver  its  product 
at  a  reasonably  safe  pressure. 

Oeneral  Condition. 

The  service,  as  well  as  the  general  condition  of  the  company, 
has  been  the  subject  of  previous  complaints,  and  in  1918  the  un- 
satisfactory conditions  led  to  the  employment  by  the  city  of  Al- 
fred E.  Forestall,  a,  gas  estpert^  who  examined  the  property  and 
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its  operations  and  made  a  very  eoxnplete  report  covering  the  finan- 
cial, physical,  and  operating  history  and  conditimis  of  the  com- 
pany. The  facts  and  conclusions  reached  by  Mr.  Forestall  were 
not  seriously  questioned  by  the  respondent  In  substance  it  dis- 
closed that  the  operations  of  the  company  over  a  period  of 
eighteen  years  have  resulted  in  serious  financial  losses,  its  total 
deficit  up  to  1918  being  $476,000 ;  that  the  existing  gas  plant  is 
entirely  inadequate,  the  coal  gas  generating  apparatus  obsolete 
and  uneconomical,  that  the  existing  street  main  system  covers 
only  part  of  the  territory  which  offers  a  good  field  for,  and  is 
entitled  to  receive,  gas  service.  The  counsel  for  the  respondent 
stated  the  company^s  policy  to  be  to  construct  a  new  plant  and 
mains  which  will  provide  an  adequate  and  economical  output  and 
lift  the  company  to  a  level  of  success ;  that  a  new  financial  scheme 
was  being  evolved  which  looked  to  the  raising  of  fresh  capital 
for  the  necessary  improvements  and  the  funding  of  the  large  def- 
icit referred  to  which  is  now  being  carried  for  the  most  part  m 
the  form  of  floating  debt.  As  the  Commission  stated  in  its  form- 
er opinion : 

"As  we  understand  the  company's  financial  policy,  it  is  to  use 
the  proposed  price  of  $2.20  gross  and  $1.98  net  to  enable  it  to 
make  a  financial  showing  upon  which  it  can  go  into  the  market 
and  embark  fresh  capital  with  a  view  to  enlarging  its  business  so 
as  properly  to  cover  the  city,  with  the  expectation  that,  by  thus 
improving  conditions,  it  can  demand  a  return  upon  not  only  its 
present  physical  value  but  also  upon  its  large  deficit  under  the 
claim  that  it  represents  going  value,  and  also  upon  such  additional 
moneys  as  it  may  invest  in  order  to  reclaim  its  lost  business." 

It  was  apparent  that  in  order  to  secure  a  fair  return  on  any 
basis  of  valuation  which  could  be  adopted,  a  prohibitive  rate 
would  result.  The  company  realized  this  and  asked  for  a  rate 
as  above  recited,  which  while  high  as  compared  with  those  pre- 
vailing in  other  communities  of  like  size,  and  although  unremun- 
erative  in  the  way  of  return  on  the  valuation  proposed  to  be 
daimed,  would  enable  the  company  *'to  show  some  kind  of  a  re- 
turn, something  that  approximates  taking  care  of  its  operating 
expenses  and  a  reasonable  return  on  its  investment.'^ 

It  appeared  that  the  company's  main  source  of  income  is  its 
gas  business^  and,  while  it  bad  been  steadily  accumulating  a  def-     # 

P.U.R.1920C. 

Digitized  by  VjOOQIC 


268  NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

icit  by  reason  of  its  inability  to  earn  its  bond  and  other  interest^ 
still  the  gas  income  had  been  improving  up  to  and  including  1916, 
in  which  year  it  dropped  violently  to  $887,  and  in  1918  there 
was  a  further  drop,  the  J)Ook8  showing  an  operating  loss  $8,039. 
This  trend  downward  was  due  to  increased  operating  costs.  Mean- 
while, the  corporate  deficit  had  increased  to  $476,143. 

The  affairs  of  the  c<Hnpany  had  previously  been  the  subject  of 
examination  and  analysis  by  the  officers  of  the  Commission  in 
capitalization  proceedings,  and  the  fixed  capital  (gas)  had  been 
found  to  be  as  of  December  31, 1918,  $274,235,  the  balance  sheets 
as  of  that  date  being  as  follows : 

A99€t9. 

Fixed  capital,  electric $42,000 

Fixed  capital,  gaB 274^35 

Materials  and  supplieB 8,163 

Current  assets 13^97 

Prepayments    2,338 

Deficit 476,143 

$816,885 
LitthiliiieM, 

CapiUl  stock $1 50,000 

Mortgage  bonds  150,000 

Bills  and  accounts  owing  to  Niagara  Falls  Electrical  Transmission 

Company    870,452 

Third  mort^^e  bonds  matured  and  unpaid 51,500 

Miscellaneous  unfunded  debt   25,136 

Keserro  for  accrued  depreciation 69,797 

$816,885 

In  explanation  of  the  last  item  it  should  be  said  that  it  results 
chiefly  from  the  appropriation  of  $45,385  in  1917,  which  was  a 
book  entry  made  in  that  year  to  bring  the  reserve  up  to  a  figure 
believed  to  be  the  minimum  which  could  be  considered  adequate. 
As  stated  in  the  former  opinion,  this  is  merely  a  recognition  of 
the  company's  liability  for  retirement  losses  not  yet  realized,  and 
does  not  imply  that  the  company  has  a  fund  of  this  amount  either 
specifically  set  aside  or  invested  or  represented  among  its  assets 
without  specific  s^^gation. 

But  the  Conmiission  did  not  regard  the  proposed  financial  plan 
with  favor.  It  involved  the  funding  of  a  very  large  deficit  which 
had  been  incurred  in  an  enterprise  which,  after  a  trial  of  eighteen 
years,  proved  to  be  a  losing  one,  under  a  claim  that  such  losses 
represented  going  value;  and,  considering  the  history  and  oondi- 
tio^  of  the  o(Hnpany,  the  OommissioA  determined  upon  a  price  > 
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'^not  80  much  with  reference  to  rate  of  return  on  aiiy  given  amount 
of  capital  as  by  oonaideratian  oi  what  'fhe  traffic  will  hear,  or  in 
other  words,  what  the  pubHo  is  willing  to  pay  for  the  service 
rather  than  go  without  it  altogether.''  The  viewi  of  the  Commis- 
sion was  that  the  public  was  entitled  to  be  served  by  a  company 
which  iumidied  at  least  reasonable  facilities  for  an  adequate 
service  and  a  plant  reasonably  equipped  to  give  a  satisfactory 
service  at  reasonable  cost,  and  that  the  respondeat  had  not  com- 
plied with  these  moderate  requirements.  The  facts  in  this  regard 
appear  quite  fully  in  the  former  opinion.  A  price  of  $1.90  gross 
and  $1.75  net  was  thereupon  fixed,  the  Oommission  stating  that 
it  was  not  a  satisfactory  determination  of  the  questions  presented 
and  could  be  looked  upon  only  as  a  temporary  price,  which  would 
serve  while  the  company  mij^t  take  some  reasonable  period  of 
time  to  determine  upon  a  permanent  policy.  That  price  went 
into  effect  about  July  1919. 

Increased  Operating  Expenses. 

For  about  a  year  prior  to  the  effective  date  of  said  order  the 
price  of  $2.20  per  M.  gross  and  $1.98  net  had  prevailed.  Upon 
the  rehearing  the  company  was,  therefore,  able  to  shoW  its  income 
account  for  the  first  six  months  of  1919  at  the  last  named  rates, 
and  as  thus  shown  the  gas  sales  were  28,081,000  cubic  feet,  pro- 
ducing a  revenue  of  $50,175.71,  equal  to  $2.17  per  M.  eubic  feet  i 
with  operating  expenses  of  $46,815.95,  equal  to  $2.01  per  M. 
cubic  feet  It  was  shown  that  at  the  lower  rates  imposed  by  the 
Commission  (to  wit^  $1.90  gross  and  $1.75  net),  the  revenues 
would  have  been  $5,297.15  less  for  the  six  months,  thus  showing 
an  operating  deficit  of  $1,437.39.  During  aU  this  period,  oper- 
ating expenses  hate  been  steadily,  increasing  and  in  general  are 
still  increasing.  The  company  now  asks  that  its  superseded  rate 
of  $2.20  gross  and  $1.98  net  be  restored.  Assuming  that  it  could 
maintain  its  op^^ating  rcrvenues  and  costs  as  above  shown  for  the 
first  half  of  1919,  the  fihowing  foar  a  year  would  be,  revenues 
$100,851.42;  operating  expenses,  including  taxes,  $92,631.91.;. 
gross  income  $7,729.52.  By  reason  of  inereaaed  ^ypersiixig  ex* 
penses  it  is  probable  thai;  at  the  higher  rates  the  gross  income  will 
be  GK>2newhat  less  favorable  than  above  indicated,  and  in  any 
event  will  yield  but  a  nominal  ine<nne  in  excess  of  operating  exr 
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penses.  The  view  of  the  company  apparently  is  that  a  higher 
rate  woald  be  commercially  impracticable  and  hare  the  effect  of 
reducing  consnmption  to  a  point  where  the  revenue  would  be 
largely  curtailed,  while  the  rate,  which  it  urges,  will  pay  at  leaet 
operating  expenses  and  keep  the  company  going  until  it  can  im- 
prove  and  enlarge  its  plant  and  system,  at  the  same  time  having 
the  effect  of  restricting  consumption  to  a  point  which  it  is  posei* 
ble  for  it  to  supply  with  its  present  facilities  at  a  reasonably  safe 
pressure. 

'  ValtuUion. 

'-  It  is  seen  that  in  the  disposition  of  this  case  it  will  not  be  neces- 
sary to  determine  the  amount  of  ^^capital  actually  expended." 
The  company  introduced  obtain  endence  bearing  upon  this  sub- 
ject, however,  and  it  may  be  well  to  touch  upon  the  principal  fea- 
tures of  this  evidence,  because  while  not  necessary  as  a  support 
for  the  order  now  to  be  made,  the  views  of  the  Commission  may 
be  of  value  to  the  respondent  in  connection  with  its  anticipated 
£nancial  program. 

[1]  One  important  element  of  such  evidence  was  certain  testi- 
mony tending  to  support  a  very  large  item  for  going  value.  This 
item  of  going  value  was  computed  by  the  witness  McDougal  at 
$291,043.39  on  one  calculation,  and  on  another  at  $333,961.81. 
The  result  in  each  case  was  arrived  at  by  taking  a  certain  sum 
representing  the  investment  as  of  the  year  1901  and  adding  $25,- 
000  working  capital,  adding  each  year  to  the  actaal  capital  any 
further  such  moneys  expended,  adding  an  8  per  cent  return  on  the 
capital  at  the  end  of  each  year,  deducting  from  that  result  the 
gross  earnings,  thus  showing  the  loss  each  year  up  to  June  30, 
1919,  and  adding  these  losses  to  the  claimed  fixed  capital.  In  a 
word,  the  annual  losses  on  an  8  per  cent  return  basis  have  been 
capitalized  and  added  to  the  investment 

As  was  intimated  in  the  former  opinion,  I  do  not  believe  that 
under  the  facts  of  this  case  any  allowance  for  going  value  can  be 
made.  The  Niagara  Falls  Gas  Oompany^s  plant,  which  was  taken 
over  by  the  respondent  in  1900,  was  constructed  about  1860.  We 
have  no  record  of  operations  prior  to  1906;  since  which  date 
we  have  the  annual  reports,  filed  either  with  this  Commission  or 
with  its  predecessor,  the  Commission  of  Oas  and  Electrici^,   In 
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the  earlier  opinion  will  be  found  a  review  of  the  history  of  the 
<!ompany,  from  which  it  clearlv  appears  that  the  existing  gas  plant 
is  entirely  inadequate,  that  the  generating  apparatus  is  obsolete 
and  uneconomical,  and  that  the  property  never  has  been  profitable, 
and  that  the  business  has  never  been  brought  to  a  successful  basis. 
We  do  not  understand  the  doctrine  of  the  case  of  People  ex  rel. 
Kings  County  Lighting  Co.  v.  Willcox,  210  N.  T.  479,  to  admit 
of  the  capitalization  of  the  losses  of  the  company  over  this  long 
period  of  years  under  the  circumstances  stated.  As  stated  in  the 
earlier  opinion, 

"The  theory  of  an  allowance  for  going  value  as  laid  down  in 
the  cases  seems  to  be  that  such  allowance' shall  in  the  main  be 
based  upon  expenditures,  if  any,  which  the  company  may  have 
made  in  building  up  its  business  during  its  earlier  years.  It  is 
quite  reasonable  that  meagerness  of  return  during  the  initial 
years  of  an  enterprise  which  has  been  well  conceived  and  wisely 
and  energetically  managed  and  brought  to  a  condition  of  success 
should  also  in  fairness  be  made  up  by  the  public.  Such  failure 
of  early  return  is  a  natural  incident  of  the  business.  But  in  this 
caae  the  evidence  is  limited  to  shortage  of  return  which  has  con- 
tinued for  seventeen  years,  or  during  the  entire  life  of  the  com- 
pany, until  in  the  aggregate  it  far  exceeds  the  original  invest- 
ment, and  there  is  no  evidence  of  expenditures  in  building  up 
the  business  except  as  they  may  be  implied.  The  going  value  is 
thus  not  an  incidental  part  of  the  valuation  but  composes  by  far 
the  larger  portion.  This  condition  results  in  a  requirement  of  a 
rate  which  the  company  realizes  it  is  useless  to  aslrfor  because 
it  would  be  far  in  excess  of  what  the  traffic  will  bear.  In  the 
meantime  important  parts  of  the  plant  have  become  obsolete,  and 
it  appears  that  the  legitimate  field  of  the  company's  enterprise 
has  never  been  followed  up  and  occupied." 

[2]  The  theory  of  respondent's  counsel  seems  to  be  that  a  pub- 
lic guaranty  is  behind  a  public  utility  in  such  wise  that  the  pub- 
lic can  be  called  upon  to  make  good  the  losses  of  the  utility  with- 
out r^ard  to  their  causes  or  origin.  We  can  find  no  authority 
for  such  a  doctrine  and  are  of  the  opinion  that  upon  the  facts 
«hown  in  this  record,  no  "going  value"  has  been  established. 

[3]  Another  item  which  was  the  subject  of  further  testimony 
was  the  land  occupied  by  the  company's  plant  An  official  of  the 
P.U.R.ig20C. 
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company  stated  that,  although  carried  in  the  &ced  capital  account 
at  $25,010,  the  company  could  realize  a  mueh  larg^  aum  for  it. 
AsQuming  this  to  be  the  fact,  under  the  authorities  the  company  is 
entitled  to  this  added  increment. 

[4]  Another  statement  placed  in  the  record  was  a  calculation 
of  the  value  of  the  tangible  property  based  upon  Mr.  ForestalFs 
statement  that  the  reproduction  cost  thereof  in  1918  would  have 
been  70  per  cent  greater  than  its  actual  cost  at  the  time  of  installa- 
tion. Other  evidence  was  given  by  the  witness  Merritt  as  to  re- 
production costs  in  1919.  The  statute  provides  that  the  rates 
shall  be  fixed  with  due  regard,  among  other  things,  to  a  reasonable 
return  upon  the  amount  of  capital  actually  expended.  This  lan- 
guage differs  from  that  contained  in  some  of  the  analc^us  stat- 
utes which  make  reference  to  a  reasonable  return  upon  the  value 
of  the  property  of  the  corporation  used  or  useful  in  the  public 
service.  Whether  or  not  these  variant  terms  mean  the  same  thing 
in  substance,  it  is  quite  obvious  that  although  the  present  day 
costs  of  the  constituent  elements,  which  have  entered  into  the  con- 
struction of  the  physical  plant,  would  be  largely  in  excess  of  the 
actual  costs  at  the  time  of  construction,  it  does  not  necessarily 
follow  that  such  increase  constitutes  any  present  existing  value 
which  can,  in  any  possible  way,  be  realized  upon.  It  does  isot 
appear  that  the  market  value  of  the  securities  representing  the 
property  in  any  degree  reflects  such  an  increase ;  on  the  contrary, 
the  only  inference  to  be  drawn  from  the  evidence  and  from  the 
universally  acknowledged  facts  with  respect  to  the  market  values 
of  such  securities  during  the  present  period  is  that  such  market 
values  instead  of  reflecting  an  increase  reflect  a  decrease. 

Neither  was  it  attempted  to  be  shown  that  any  increased 
amount  could  be  realized  by  a  disorganization  of  the  prcqperty 
and  a  sale  of  the  constituent  elements.  The  greatest  value  of 
these  elements  in  a  reasonably  successful  plant  is  their  combined 
value  as  a  going  property.  When  this  is  sacrificed  and  the  phys- 
ical property  is  wrecked  and  junked,  large  elements  of  value 
which  originally  entered  into  their  construction  and  installaticm 
are  totally  lost.  These  elements  include  labor,  superintendence, 
engineering,  legal  and  organization  expenses,  interest,  and  in- 
surance during  construction,  promotion,  and  other  overhead  costs. 
Especially  is  this  true  where,  as  in  this  case,  the  rat^s  charged  by 
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the  company,  although  unremuneirative,  are  all  the  traffic  will 
bear,  so  that  increased  prices  would  be  of  no  avail.  If  the  utility 
were  able  to  show  that  at  its  volition  it  could,  if  it  so  desired, 
secure  for  its  properly  the  alleged  increased  value,  either  by  sell- 
ing it  as  a  going  concern  or  by  disorganizing  the  plant  and  selling 
piecemeal,  then  it  might  be  claimed  with  much  force  that  by  leav- 
ing the  property  in  the  public  service,  a  sacrifice  of  the  realizable 
value  is  being  made  which  should  be  the  just  measure  of  present 
valuef  for  rate-making  purposes.  But  when  such  is  not  the  case, 
it  is  difficult  where  the  claimed  enhancement  has  any  existence 
in  fact  If  it  is  not  there  in  any  tangible  sense — if  it  is  not  ca- 
pable of  realization  in  any  practical  way — then  it  is  difficult  to 
8ee  how  it  can  be  said  to  exist  at  aU. 

The  amount  actually  expended  (gas  department)  by  this  c<Mn- 
pany  has  been,  the  subject  of  frequent  examination  by  the  Com- 
mission and  its  officials  and  the  fixed  capital  accounts  have  been 
adjusted  by  the  company  in  conformity  with  the  results  of  such 
examinations.  The  value  or  investment,  as  of  August  31,  1918, 
as  shown  by  such  accounts,  without  any  deduction  for  deprecia- 
tion, amounts  to  $274,153.08.  This  figure  corresponds  closely 
to  ForestalFs  estimates,  and  I  think  it  fairly  represents  the 
amount  actually  expended  as  of  that  date.  The  subsequent  finan- 
cial operations  and  any  necessary  consideration  of  depreciation 
reserves  can  be  readily  adjusted  to  this  figure  and  the  increased 
market  value  of  land  taken  into  account  as  well  as  an  allowance 
^OT  woiking  capital, 

I  think  that  upon  the  record  in  this  case  the  claims  for  in- 
^'^^afled  investment  based  upon  the  advanced  costs  of  present  day 
^^construction  has  not  been  sustained.     These  statements  are 
^^^  intended  as  a  determination  of  the  company^s  investment, 
^^  of  the  values  of  its  property  devoted  to  the  public  use.    As 
stated  above,  such  a  determination  is  not  necessary  for  the  dis- 
position of  this  case,  and  is,  therefore,  not  made;  but  it  is  felt 
that  the  respondent  is  entitled  to  some  expression  of  the  views 
-  ^f  tl^e  Commission*  on  the  items  discussed,  having  in  mind  the 
^^^rtng  that  sudi  views  may  have  upon  the  future  proceedings 
^'  the  company. 
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Rales. 

The  statute  which  governs  the  making  of  rates  is  §  72  of  tlie 
Public  Service  Commissions  Law,  which  provides  that, 

^^In  determining  the  price  to  be  charged  for  gas  or  electricity, 
the  Commission  may  consider  all  facts  which  in  its  judgment 
have  any  bearing  upon  a  proper  determination  of  the  question 
.  .  ,  ^th  due  regard  among  other  things  to  a  reasonable 
average  return  upon  capital  actually  expended  and  to  the  neces- 
sity of  making  reservations  out  of  income  for  surplus  and  con- 
tingencies.'' 

In  this  case,  however,  the  company  realizes  that  a  rate,  which 
would,  on  its  face,  produce  a  reasonable  average  return  upon 
capital  actually  expended,  would  be  so  high  as  to  curtail  revenue. 
The  reasons  for  this  appear  clearly  from  the  facts  disclosed  in 
the  Forestall  report,  the  previous  opinion  in  this  case,  and  the 
statements  hereinabove  set  forth. 

As  stated  by  Chairman  Stevens  in  Buffalo  Gas  Co.  v.  Buffalo, 
3  N.  Y.  P.  S.  C.  R  (2d  Dist.)  630. 

"The  public  should  be  required  to  pay  a  return  only  upon  a 
plant  which  is  suited  and  adapted  to  its  needs  with  of  course  a 
reasonable  allowance  for  future  expansion  and  growth,  which  is 
just  as  important  for  the  public  as  it  is  for  the  company ;  and  if 
a  given  plant  is  not  suited  and  adapted  to  the  needs  of  the  public 
which  it  serves,  but  is  more  extensive  in  capacity  than  is  rea- 
sonably required  for  such  needs  and  reasonable  development  in 
the  future,  or  if  it  has  been  extravagantly  constructed,  then 
clearly  and  upon  the  plainest  principles  of  equity  and  justice 
the  company  should  not  be  entitled  to  a  return  beyond  that  which 
would  be  demanded  upon  a  plant  properly  located,  economically 
constructed  and  suited  in  capacity  to  the  needs  for  which  it  is 
designed/' 

In  Buck  v.  Judge,  decided  July  24,  1919  (N.  Y.  2d  Dist) 
P.TT.R.1919F,  468,  the  Commission  held  that  the  public  is  enr 
titled  to  be  served  by  a  reasonably  modern  plant  which  is  not 
obsolete  or  wasteful  in  its  method  and  which  tuma  out  its  prod- 
uct with  some  reasonable  degree  of  economy,  and  that  under  the 
facts  in  that  case,  which  are  very  similar  in  principle  to  those 
found  here,  neither  the  amount  of  the  investment  nor  the  fair 
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value  of  the  property  used  in  the  public  service  was  necessarily 
the  measure  by  which  the  Commission  must  determine  a  just 
and  reasonable  ratei. 

[5]  It  is  the  function  and  the  duty  of  the  utility  to  supply 
its  product  with  reasonable  business  judgment  and  economy  and 
the  employment  of  equipment  and  facilities  designed  to  serve 
such  consumers  as  are  within  its  field  and  demanding  its  service. 
Unless  these  ordinary  requirements  of  good  business  policy  are 
complied  with,  it  can  be  readily  seen  that  an  unreasonably  high 
price  will  be  required  in  order  to  yield  a  reasonable  rate  of  re- 
turn on  the  capital  employed. 

[6]  This  Commission  has  frequently  enunciated  the  rule 
that  while  ordinary  faults  of  service  which  are  susceptible  of 
remedy  should  not  be  allowed  to  have  a  bearing  upon  rates,  still 
where  the  service  is  shown  to  be  inherently  or  generally  bad,  and 
not  susceptible  of  correction,  the  rule  is  to  the  contrary. 

In  this  case  it  would  appear  that,  none  but  an  exorbitant  price 
for  its  product^  a  price  which  it  would  be  useless  to  impose,  even 
if  the  company  had  the  right  to  do  so,  will  yield  any  substantial 
return  on  the  capital  expended.     The  company,  during  its  his- 
tory, which  has  been  unprofitable,  has  accumulated  a  deficit  con- 
siderably in  excess  of  its  actual  investment,  and  is  constantly 
running  in  arrears.     In  order  to  operate  with  any  chance  of 
auccess/  it  must  renew  its  coal  gas  plant  and  make  large  exten- 
sions to  its  mains.     Its  fixed  capital  gas  and  electric  as  of  a 
recent  date  was  something  in  excess  of  $300,000,  its  bonded  debt 
about  $200,0T>0,   and   its   floating  debt  about   $400,000.     Its 
deficit  was  $476,000,  which  by  reason  of  constant  loss  in  its  op- 
erations is  steadily  increasing.    The  new  outlay  required  for  im- 
provements and  extensions  is  estimated  at  $175,000.    The  com- 
P*ny*s  tentative  plan  to  meet  this  situation  is  to  increase  its 
fmided  debt  to  the  extent  necessary  to  defray  the  costs  of  the 
'^^ded  improvements  and  extensions,  and  to  absorb  and  cancel 
^ts  deficit.    As  a  preliminary  step,  it  desires  to  increase  its  rate 
^^^  gas.     It  admits  that  its  service  pressure  is  too  low,  and  that 
^he  increased  price  will  be  of  assistance  in  this  respect,  because 
^t  win  drive  a  certain  percentage  of  its  consumers  off  the  lines, 
^^^B  rendering  the  service  more  nearly  satisfactory  to  those  who 
^^naain.    Another  argument  advanced  is  that,  in  order  to  bring 
f-U.^1920C. 
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about  its  proposed  new  financingy  the  campany  must  be  able  to 
put  forward  a  favorable  financial  prospectus  which  will  appeal 
to  the  investing  public  The  present  price  for  gas  is  high  when 
considered  relatively  with  prices  prevailing  elsewhere  in  oom- 
munities  of  comparable  size. 

Assuming  the  views  of  the  Commission  as  to  a  proper  rate 
base  to  be  approximately  correct,  the  proposed  financial  plan 
would  load  the  company  with  fixed  charges  largely  in  excess  of 
its  ability  or  even  its  right  to  earn.  This  scheme  would  seem  to 
be  neither  sound  nor  permissible.  The  Commission  is  of  the 
opinion  that  the  large  accumulated  deficit  should  be  faced  by  the 
owners  of  this  property  as  a  loss  already  made,  and  eliminated 
from  the  liabilities.  With  a  capital  account  limited  to  moneys 
actually  expended,  both  past  and  future^  and  with  the  necessary 
improvanents  and  extensions,  and  an  aggressive  business  policy, 
the  company  may  still  achieve  success,  but  any  greater  load 
would  seem  to  be  beyond  its  ability  to  carry,  even  assuming  its 
legal  right  to  attempt  it. 

[7]  The  reasons  assigned  by  the  company  for  the  restoration 
of  $2.20  rate  ($1.98  net)  are  not  such  as  the  Commission  can 
entertain.  Where  an  increase  in  rate  has  the  effect  of  restricting 
output,  such  restriction  must  be  regarded  as  an  unfortunate  but 
unavoidable  incident  of  the  increase.  But  to  increase  a  rate  for 
the  purpose  of  restricting  output,  so  as  to  justify  the  inability 
of  the  company  to  supply  reasonably  good  service  to  its  con- 
simiers,  would  be  a  proceeding  hostile  to  all  principles  of  public 
utility  regulation. 

As  previously  stated,  the  present  rate  of  $1.90  gross  and  $1.75 
net  is  high  as  compared  with  rates  in  cities  of  similar  size  with 
Niagara  Falls.  It  was  fixed  as  a  commercial  rate  or  what  the 
traffic  would  bear  upon  the  grounds  stated  in  the  former  opinion. 
The  fact  that  the  higher  rate  which  it  succeeded,  and  tibe  resto- 
ration of  which  is  now  urged,  had  the  effect  of  restricting  output, 
indicates  that  the  higher  rate  was  more  than  the  traffic  would 
bear.  It  was  fixed,  furthermore,  as  a  temporary  rate  which 
would  serve  only  while  the  utility  was  determining  upon  a  per- 
manent policy,  it  being  recognized  that  a  financial  reorganiza- 
tion was  necessary  in  order  to  restore  the  financial  integrity  of 
the  company.  It  was  fully  as  high  in  all  probability  as  would 
P.UJL1920C. 
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be  necessarr  to  yield  a  reasonable  return  upon  capital  actually 
invested  after  the  company  had  rebuilt  its  plant,  extended  its 
lines  and  effectually  oovered  the  field  which  lies  open  to  it 
This  view  is  confirmed  by  the  Forestall  report  The  company 
advances  the  argument  that  it  needs  the  new  rate  as  a  basis  for 
a  financial  showing  upon  which  it  can  bring  about  the  contem- 
plated reorganization.  The  implication  is  that  with  such  a  figure 
as  a  basis,  the  company  would  be  able  to  demonstrate  that  with  a 
new  plant,  extended  mains  and  added  business,  it  would  be  able 
to  earn  a  reasonable  return  upon  its  investment  and  also  upon  ita 
large  deficit.  For  reasons  above  stated,  the  Commission  cannot 
look  upon  that  argument  with  favor. 

The  rate  which  the  company  demands  will  yield  slightly  more 
than  operating  expenses.  The  present  rates  will  yield  alightly 
less.  We  do  not  consider  the  variation  vital.  The  question  of 
confiscation  does  not  enter.  Neither  rate  will  produce  $,  com- 
pensatory return  on  the  conceded  investment,  nor  will  any  rate 
which  the  traffic  will  bear. 

The  views  expressed  lead  to  a  denial  of  the  apj^cation,  and 
an  order  will  be  entered  accordingly. 

All  concur. 


TENNESS£E  RAIUIOAD  AND  PUBLIC  UTILITIBS  OOMMISSION. 

BB  T.  H.  TUTWILEB  and  Frank  S.  Elgin,  Beceivers  o£  Memphis 
Street  Bailway  Company. 

rtAualion  —  Ascertainment  —  Original  cost  —  Reewd. 

In  determining  the  capital  which  had  been  invested  in  street  rail- 
way property  lor  imte-making  purposes,  the  Teaneasee  Cottmitaion 
approved  an  appraisal  based  upon  the  exaet  aiitnal  ooit  when  aueh 
eost  could  be  obtained,  and  when  such  recorda  were  not  obtainable,  upon 
estimates  of  the  cost  of  the  property  at  the  dates  of  installatioa,  so  faor 
dales  oonld  be  defcermtaad. 


FaluaMon  —  Superoeded  propertv. 

Discussion  of  propriety  of  allowanoe,  as  part  of  rate  base,  street 
railway  property  superseded  while  utility  was  operating  under  con- 
tract with  mindeipaUty,  p.  2S3. 

(WlttOH,  Commissioner,  dissents.) 

[February  5,  1920.] 
P.U.R.1920C. 
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Application  for  approval  of  increased  ratee ;  rate  base  estab- 
lished. For  order  of  June  12,  1919,  directing  appraisal  of  the 
propeiiy,  see  P,U.K.1919E,  312.  See  also  post,  — >  for  order 
fixing  rates. 

By  the  Commission:  On  Jtme  12,  1919,  an  order  [P.U.R^ 
1919E,  312]  was  issued  by  this  Board  directing  that  the  prop- 
erty of  the  Memphis  Street  Railway  Company  be  appraised  for 
the  purpose  of  fixing  the  amount  or  amounts  invested  in  the 
property  of  said  company  upon  which  it,  or  its  receivers,  are 
entitled  to  a  reasonable  return. 

Mr.  A.  S.  Richey  was  appointed  to  represent  this  Commis- 
sion ;  Mr.  J.  H.  Perkins  was  designated  by  the  receivers  of  the 
company  as  their  representative,  and  Mr.  Ross  W.  Harris  was 
designated  by  the  city  of  Memphis  as  its  representative,  in  this 
appraisal. 

It  h-aving  developed  in  the  progress  of  the  wort  that  the  time 
allowed  in  the  original  order  was  not  suflScient  to  complete  the 
appraisal  in  a  satisfactory  manner,  the  Commission,  under  date 
of  October  31,  1919,  extended  the  time  to  December  15,  1919. 

On  December  13,  1919,  the  three  experts  representing  the 
Commission,  the  company,  and  the  cily,  respectively,  filed  joint 
and  separate  reports. 

The  three  engineers  decided  that  the  appraisal  should  be  made 
on  the  basis  of  i^ginal  and  historic  cost  of  the  property,  as  it 
existed  on  July  1,  1919 ;  that  wherever  it  was  possible  to  ascer- 
tain the  exact  actual  costs  of  parts  of  the  property,  such  amounts 
should  be  used;  and  that  wherever  the  records  of  the  company 
failed  to  show  the  exact  actual  costs  of  any  parts  of  the  property^ 
estima^ies  should  be  made  of  the  costs  of  suioh  parts  as  of  the  dates 
of  installation  in  so  far  as  such  dates  could  be  determined  and 
approximated. 

This  method  of  making  the  appraisal  was  in  consonance  with 
the  purpose  of  the  Conunission's  order,  the  purpose  of  the  Com- 
mission being  to  have  the  rates  of  the  company  based  upon  mak- 
ing only  a  fair  and  adequate  return  upon  the  capital  which  had 
been  invested  in  the  property. 

In  his  report  Mr..  Biohey  says:  "Fortunately,  the  records  of 

the  Memphis  company  were  found  to  be  unusually  clear  and  com- 
P.U.R.1920C. 
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e,  80  that  an  exceptionally  large  part  of  the  total  cost  of  the 
P^perty  is  represented  by  existing  vouchers. 
^'In  this  connection  it  may  be  interesting  to  note  results  of 
appraisals  of  the  property  of  the  Pittsburgh  Railways  Company 
recently  made  by  engineers  representing  the  Public  Service  Com- 
rziission  of  Pennsylvania,  the  city  of  Pittsburg,  and  the  receivers 
of  the  company.     Appraisals  were  made  on  the  basis  of  orig- 
ioaJ  prices,  as  in  this  appraisal,  and  on  the  basis  of  prices  cur- 
rent in  1918,     The  value  of  the  property  on  the  current  price 
basis  was  found  to  be  208  per  cent  of  its  value  on  the  original 
coet  basis.    As  increased  prices  of  material  and  labor  would  ap- 
ply to  Memphis  in  practically  the  same  degree,  it  is  entirely 
I'^asonable  to  assume  a  value  for  the  property  of  the  Memphis 
Street  Bailway  Company  on  the  basis  of  current  prices,  of  at 
least  double  the  amount  found  in  the  present  appraisal. 

"Your  engineer  finds  that  the  amount  invested  in  the  prop- 
erty of  the  Memphia  Street  Eailway  Company  upon  which  it  or 
its  receivers  are  entitled  to  a  return  is  $10,093,621,  if  super- 
wd^d  property  be  excluded  and  amortized  out  of  the  earnings; 
eluding  superseded  property  the  amoimt  is  $12,024,165." 

^e  engineers  all  agreed  that  the  value  of  the  physical  prop- 
^^ty)  overheads,  working  capital,  and  costs  of  financing  amount 
^  $9,306,042.  They  differed  about  the  imns  in  development 
<^t8.  Mr.  Bichey  figures  the  development  cost  at  $787,679. 
^J*-  Perkins  figures  the  development  cost  at  $1,921,932.  Mr. 
Harris  allowed  nothing  for  development  cost.  Richey  and  Per- 
^s  agreed  on  the  value  of  the  superseded  property  amounting 
to  $1,930,544.  Mr.  Harris  allowed  for  superseded  property  $!,► 
-'64,183. 

^tis  Commission  after  duly  considering  the  opinions  of  the 

PApei-ts  and  their  arguments  in  support  of  their  respective  cour 

^^ntionsj  fixed  the  value  of  the  property  upon  w^ich  the  oom- 

P^^y  or  its  receivers  is  entitled  to  a  fair  return  at  $11,846,034. 

-*^J^i^  figure  represents  the  findings  of  Mr.  Richey,  less  a  re- 

^^Gtion  of  10  per  cent  in  the  valuation  reported  by  him  for 

^^^P^i'seded  property.    By  the  elimination  of  this  item  the  valu- 

fition  of  superseded  property  used  is  based  entirely  on  the  records 

of  tl:^^  company.    The  minority  member  of  the  Commission,  Mr. 

Welei^^  favored  a  valuation  of  $11,000,829.    He  added  10  per 
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cent  of  the  valuation  fixed  for  physical  {Moperty,  oveiheads, 
working  capital,  and  the  cost  of  ftnandng  for  dev^lopnent,  and 
he  added  for  superseded  property  otn  account  of  acts  of  the  pub- 
lic the  sum  of  $764,188. 

An  <mier  will  he  drawn  in  accordance  with  the  findings  of  the 
majority  of  the  Commission. 

ORDER. 

The  Commission,  having  on  date  hereof  made  and  filed  a  re- 
port containing  its  findings  of  fact  and  conclusions  thereon  which 
report  is  hereby  referred  to  and  made  a  part  hereof,  and  having 
carefully  considered  the  joint  and  several  reports  of  the  apprais- 
ers, and  as  the  result  thereof,  having  decided  upon  the  valuation 
of  the  property  of  the  Memphis  Street  Railway  Company  upon 
which  the  company  or  its  receivers  are  entitled  to  a  fair  and  ade- 
quate return. 

It  is  therefore  ordered,  that  the  rate  base,  or  value  upon  which 
the  Memphis  Street  Railway  Company  and  its  receivers  are 
entitled  to  a  fair  and  adequate  return,  be,  and  the  same  is  here- 
by, fixed  at  the  sum  of  $11,846,084,  as  of  July  1,  1919;  and 

It  is  further  ordered,  that  a  copy  of  this  (pinion  and  order 
be  furnished  to  the  receivers  of  the  Memphis  Street  Railway 
Company  and  to  the  city  attorney  of  the  city  of  Memphis. 

B.  A.  Enloe^  Chairman,  and  Harvey  H.  Hannah,  Commis- 
sioner. 

Welch,  Commissioner,  dissenting:  On  June  IS,  1919,  an 
order  was  issued  by  this  Board  directing  that  the  property  of 
the  Memphis  Street  Railway  Company  be  appraised  for  the  pur- 
pose of  fixing  the  amount  invested  in  the  property  of  said  ccmu- 
pany  upon  which  it,  or  its  receivers,  are  entitled  to  a  reasonable 
return. 

Mr.  A.  S.  Richey  was  appointed  to  represent  this  Commis- 
sion; Mr.  J.  H.  Perkins  was  designated  by  the  receivers  of  the 
company  as  their  representative,  and  Mr.  Ross  W.  Harris  was 
designated  by  the  city  of  Memphis  as  its  representative,  in  this 
appraisal. 

It  having  developed  in  the  progress  of  the  work  that  the  time 
allowed  in  the  original  order  was  not  sufficient  to  complete  the 
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appraisal  in  a  satisf  actoi^  manner,  the  Gommisuoii)  under  date 
of  October  81, 1919,  extended  the.  time  to  December  16,  1919. 

Qn  December  13,  1919,  the  three  experts  repreflenting  the 
Cammiflsion,  the  company,  and  the  city,  respectively,  filed  joint 
and  separate  reports. 

The  three  engineers  deeided  that  the  appraisal  shcfuld  be  made 
on  the  basis  o£  origixual  and  historic  cost  of  the  property,  as  it 
existed  on  July  1,  1919 ;  that  wherever  it  was  possible  to  ascer- 
tain the  ^act  actual  costs  of  parts  of  the  property  such  amounts 
should  be  used ;  and  that  wherever  the  records  of  the  company 
failed  to  show  the  exact  actual  costs  of  any  parts  of  the  prop- 
erty, estimates,  should  be  made  of  the  costs  of  such  parts  as  of 
the  dates  of  installation  in  so  far  as  such  dates  oould  be  deter- 
mined and  approximated. 

This  method  of  making  the  appraisal  was  in  aocordance  with 
the  purpose  of  the  Commission's  order.  The  purpose  of  the  Com.'- 
mission  being  to  have  the  rates  of  the  company  based  up<Mi  mak- 
ing a  fair  and  adequate  return  upon  the  capital  which  has  been 
invested  in  the  property,  upon  which  it  would  be  entitled  to  a 
return,  the  question  of  contract  period  to  be  giv^i  due  consider^ 
ation. 

In  the  opinion  of  the  majority  of  the  Commission,  February 
5th,  the  following*  statement  appeared :  'The  minority  member 
of  the  Commission,  Mr.  Welch,  favored  a  valuation  of  $11,000,- 
829.  He  added  10  per  cent  of  the  valuation  fixed  for  physical 
properly,  overheads,  working  capital,  and  the  cost  of  financing 
for  development,  and  he  added  for  superseded  property  on  ac- 
count of  the  acts  of  tbe  public,  the  sum  of  $764,183." 

To  this  majority  opinion  the  following  explanation  was  made 
by  me: 

^^I  respectfully  dissent  from  the  foregoing  opinion  and  order 
and  will  prepare  and  file  for  the  records  my  minority  opinion." 

Since  F^ruary  5,  after  going  through  and  recasting  the  figures 
of  Mr.  Ricbey  and  after  a  thorough  analysis  in  preparing  my 
minority  report,  I  find  by  deducting  from  guperaeded  property 
allowed,  $1,763,413,  R.  and  R  reserve  $401,212  at  6i  per  cent 
return,  that  according  to  his  own  theory,  with  which  I  do  not 
agree,  that  the  proper  calculation  eliminates  all  the  properly 
allowed  by  the  majoritrjr  of  the  Commission  in  exoess  of  $10y- 

P.U.R.1920C. 


Digitized  by  VjOOQIC 


282  TENNESSEE  RAILROAD  AND  PUBLIC  UTIUTFBS  COMMISSION. 

236,646,  superseded  on  account  of  the  acts  of  tbe  public  or  other- 

wise,  thus  leaving  the  rate  base $  9,S06,042.00 

Plus  10  per  cent  going  concern  cost 930,604.00 

Making  a  total  of $10,286,646.00 

The  engineers  all  agreed  that  the  vahie  of  the  physical  prop- 
erty, now  in  existence,  overheads,  working  capital,  and  the  costs 
of  financing  amounted  to  $9,306,042.  Further  they  were  un- 
able to  agree.  Mr.  Richey  figures  the  development  cost  at  $787,- 
579,  Mr.  Perkins  $1,921,932,  and  Mr.  Harris  allows  nothing. 

The  three  experts  adopt  the  same  principle  in  part>  i.  e.,  they 
charge  to  development  cost  such  amount  as  necessary  during  the 
development  period  each  year  to  bring  the  net  return  on  the 
amount  invested  up  to  7  per  cent.  After  agreeing  on  this  prin- 
ciple, they  are  unable  to  further  agree.  They  did  not  agree  on 
the  amount  of  mon^  invested  during  the  development  period 
or  what  period  should  be  considered  as  the  development  period, 
and,  therefore,  did  not  agree  on  the  amount  to  be  set  up.  The 
fact  that  the  three  experts  were  so  far  apart  in  their  results  as 
to  the  amount  of  this  item  is  sufficient  to  my  mind  without  fur- 
ther comment,  except  to  refer  to  their  joint  report  of  December 
13,  1919,  to  disregard  the  separate  conclusions  reached  by  these 
gentlemen.  I  disapprove  of  the  principle  adopted  as  being  un- 
lawful to  apply  to  a  contract  period  and  condemn  the  method 
used  to  apply  by  Mr.  Richey  and  Mr.  Perkins  as  being  arbitrary 
and  unfair. 

There  is  no  question  in  my  mind  but  that  there  is  a  cost  value 
here  which  should  be  allowed,  and  as  to  whether  the  term  develop- 
ment cost,  going  concern  cost,  or  going  value,  is  used,  is  imma- 
terial. Neither  do  I  think  it  material  whether  the  company 
made  or  lost  money  during  the  development  period,  as  this  was 
during  a  period  when  the  company  was  operating  und^  a  con- 
tract with  the  cil7,  and  regardless  of  what  it  made  during  this 
period,  the  fact  that  the  concern  is  a  going  concern,  and  that  the 
business  on  the  books  of  the  company  adds  value  to  the  physical 
property  of  the  company,  and  whether  the  cost  of  acquiring  this 
business  can  be  shown  by  this,  that  or  the  other  theory,  there  was 
necessarily  a  cost  attached  to  acquiring  it.  It  has  a  value,  and 
I  adopt  10  per  cent,  or  $930,604,  as  a  reasonable  value  for  this 
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item  to  be  added  to  the  already  agreed  rate  base  of  $9,306^042, 
making  a  total  of  $10,286,646. 

I  do  not  believe  that  the  Commission  has  any  legal  or  moral 
righti  or  that  it  was  the  intention  of  the  legislature  when  this 
law  was  passed,  to  have  this  Commission  go  back  into  a  contract 
period  and  set  up  as  a  part  of  the  cost  value  of  property  which, 
during  that  period,  tb^  street  car  company  has  superseded  on  ac- 
count of  its  being  worn  out  (except  there  is  a  moral  ground  for 
settiDg  up  that  part  of  property  superseded  by  acts  of  the  pub- 
lic), on  the  ground  that  the  company  did  not  earn  enough  over 
and  above  operating  expenses  and  upkeep  of  the  property  to  pay 
A  reasonable  return  of,  say  7  per  cent  on  its  investment,  and  to 
charge  off  the  worn  out  property. 

Should  the  company,  during  this  contract  period  with  Mem- 
phis, have  made  10  per  cent  on  its  investment  over  and  above 
operating  expenses  and  upkeep,  or  $150,000  per  year  in  excess 
of  7  per  cent,  the  city  certainly,  according  to  my  mind,  could 
not  now  l^ally  force  the  company  to  return  this  excess  profit 
either  in  cash  or  free  service  to  the  city,  and,  in  my  opinion,  a 
rule  which  will  not  work  both  ways  is  not  a  good  rule,  and  will 
not  be  sustained. 

The  principle  involved  in  the  question  of  superseded  property 
can  be  illustrated  as  follows : 

'^  'A'  makes  a  contract  with  ^B'  to.  provide  a  two-mule  team 
and  dray  wagon  to  work  for  him  in  draying  groceries  for  a  period 
of  five  years  at  $5  per  day.  After  this  contract  has  been  made 
'A'  borrows  $500  and  purchases  two  mules  at  a  cost  of  $400  and 
a  dray  wagon  at  a  cost  of  $100.  During  the  first  year  one  of 
his  mules  dies,  and  he  borrows  an  additional  $200  and  purchases 
another  mule  to  supersede  the  dead  one.  During  the  second  year 
another  mule  dies,  and  his  wagon  wears  out  to  a  point  of  in- 
efficiency, and  he  borrows  an  additional  $300  with  which  to  buy 
another  mule  and  wagon.  During  this  two  years  of  the  contract 
period  'A'  has  not  been  able  to  make  enough  money  to  keep  up 
his  family  and  replace  the  dead  mules  and  worn-out  wagon,  and, 
in  order  to  make  a  good  financial  showing  to  the  party  advancing 
the  $1,000,  he  continues  to  carry  the  four  mules  and  two  wagons 
on  his  books,  and  in  making  hid  statements  he  shows  that  he  has 
$1,000  in  property,  invested.    At  the  end  of  the  second  year  the 
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price  pf  feed  and  llvijog  expensed  hsiB  advanoed  to  such  a  point 
that  'B'  realizes  'A'  cannot  continue  to  dntj  grdoerieB  for  iiim  at 
the  old  price  of  $5  per  da. j,  and  in  a4|»irit  of  fairness  is  willing 
to  have  the  matter  arbitrated  to  the  end  that  'A'  receive  reason- 
able wage  for  his  hire.  Pursuant  to  this  an*angement  an  arbi* 
trator  is  selected.  The  arbitrator  goes  t^  ^A'  for  the  purpose  of 
making  an  invoice  and  to  determine  the  amount  of  prop^ty  on 
which  he  is  entitled  to  earn.  The  arbitirator  goes  to  the  barn, 
finds  two  mules  and  a  wagon,  and  in  ord^  to  find  out  the  value 
or  cost  of  this  property  an  examination  of  the  books  is  made, 
and  it  is  found  that  the  two  mules  and  wagon  on  hand  have  cost 
'A'  $500,  but  at  this  point  ^A'  insists  that  he  has  four  mules  and 
two  wagons,  which  is  proven  by  his  books,  and  should  not  only 
have  $7  per  day  for  the  wagon  and  team  on  hand  and  in  use, 
instead  of  $5  per  day,  as  formerly,  but  that  he  should  have  $7 
per  day  each  for  the  two  teams  and  wagons,  on  the  ground  that 
he  did  own  the  other  team  and  wiagon  and  that  while  the  team 
had  died  and  the  wagon  had  worn  out,  he  did  not  make  enough 
money  to  charge  them  off  the  books  and  was  still  in  debt  for  tbem^ 
and  that  on  this  ground  he  should  be  entitled  to  $14  per  day, 
and  that  he  should  receive  pay  for  the  use  of  the  two  teams  and 
wagons,  notwithstanding  he  had  only  one  team  and  wagon  with 
which  to  render  service  to  'B.' 

"Now,  as  to  property  superseded,  due  to  the  causes  originating 
with  the  public,  the  principle,  as  I  see  it,  is  this— that  during 
the  two  years  while  *A'  was  working  for  ^B'  in  the  draying  of 
groceries,  it  became  necessary  for  TB'  to  change  from  the  grocery 
business  to  raising  cotton,  and  ^B'  insists  that  'A'  must  lay  aside 
his  dray  wagon  for  the  reason  that  it  cannot  be  used  as  a  farm 
wagon,  and  replace  it  with  a  farm  wagan.  In  order  to  render 
satisfactory  service  and  meet  the  requirements  of  'B,'  *A'  pro- 
ceeds to  lay  aside  his  dray  wagon  and  purchases  a  farm  wagon 
which  he  uses  instead  of  the  dray  wagon,  and  the  result  is  that 
the  dray  wagon  deteriorates  and  becomes  obsolete,  and  in  the 
transaction  'A'  loses  the  value  of  the  dray  wagcm  which  he  had 
first  purchased  in  good  faith,  and  did  not  anticipate  at  the  time 
the  Gontraat,  was  noade  that  he  woiudd  h(&  required  to  throw  it 
aside.    This,  to  Aiy  mind,  wpuldgustify  the.  appraiser  in  taking 
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into  consideration  the  valne  of  the  dray  ^wagon  when  thna  dis* 
carded  and  superseded/*  ' 

On  this  prinoipl^  of  reawming,  withoat  considering  the  ques- 
tion of  law  which  should  be  construed  hy  the  coorts,  I  can  see 
some  moral  justice  in  allowing  the  $764,183  for  property  snper- 
aeded;  due  to  causes  originating  with  the  public,  had  the  com- 
pany failed  to  make  enough  mcmey  in  excess  of  a  reasonable  re^ 
turn  to  absorb  this  amoimt 

In  reaching  the  final  condusion,  $10,236,946  worth  of  prop- 
erty on  which  the  company  is  entitled  to  a  reasonable  return,  I 
have  done  so  with  the  $401,212  in  the  renewal  and  replacement 
reserve  July  1,  1919,  in  mind,  and  this  amount  being  paid  in  by 
and  belonging  to  the  public,  being  set  aside  for  this  purpose  by 
the  company  and  not  included  in  net  returns,  should  remain  in 
the  renewal  and  replacement  reserve,  as  a  fund  belonging  to  the 
public,  and  be  accounted  for  by  the  company  and  used  from  time 
to  time  in  renewing  and  replacing  that  part  of  the  $7,600,000 
worth  of  depreciable  property  which  is  already  depreciated  to 
the  extent  of  15  per  cent,  $1,140,000,  or  mudi  more,  from  time 
to  time,  as  may  be  necessary  to  renew.    This  amount  could,  of 
course,  be  deducted  from  the  rate  base  of  $10,286,646,  leaving 
$9,835,434  upon  which  the  company  would  be  entitled  to  a 
reasonable  return,  but  should  the  renewal  and  replacement  reser- 
voir be  emptied,  then  it  would  be  necessary  for  the  public  to  pay 
in  an  excessive  amount  the  next  two  or  three  years  in  order  to 
bring  the  reservoir  baA  up  to  about  $456,000,  being  the  standard 
according  to  tiie  company  experts,  and  this  extra  burden  on  the 
public  at  this  time,  I  think,  would  be  unwise,  and  that  it  would 
be  better  to  leave  it  in  the  reserve  and  pay  return  on  $10,236,646 
as  the  rate  base. 

When  the  franchise  ccmtract  Was  made  by  the  company  with 
the  city  of  Memphis,  it  was  entered  into  as  a  sacred,  binding 
agreement.  The  effect  of  the  act  of  the  legislature  annuls  this 
contract,  but  to  my  mind  does  not  authorize  or  contemplate  going 
back  into  the  contract  period,  and  provide  for  the  payment  by 
the  public  to  the  company  of  any  amount  which  the  Conmiission 
might  decide  to  be  necessary  to  bring  the  earnings  of  the  com- 
pany up  to  any  standard  of  return  to  be  determined  by  tht  Com- 
^mon,  neither  was  it  contemplated  that  the  Commission  could 
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or  ¥rould  require  the  company  or  any  other  public  service  cor- 
poration to  pay  back  to  the  public  any  amount  vhich  it  might 
decide  was  collected  by  such  corporation  in  exoees  of  any  certain 
return  during  a  contract  period. 

When  the  Street  Railway  Company  entered  into  the  franchise 
contract  with  the  city  of  Memphis  it  is  not  unreasonable  to  say 
that  the  company  anticipated  that  its  street  cars,  overhead  wire, 
rails  and  other  depreciable  property  would  wear  out  and  would 
have  to  be  replaced.  If  the  company  did  not  anticipate  that  this 
property  would  have  to  be  replaced  in  order  to  give  adequate 
service  according  to  contract,  then  this  oversight  on  the  part  of 
the  company  was  certainly  no  fault  of  the  city,  and  the  now  rid- 
ing public  should  not  be  required  to  bear  this  extra  burden  of 
superseded  property,  which,  according  to  the  allowance  of  the 
majority  opinion,  amounts  to  $1,752,413. 

Mr.  Sichey,  ike  expert  selected  by  the  Commission,  on  page 
22  of  the  joint  report,  in  an  effort  to  justify  the  inclusion  of 
superseded  property  under  the  head  of  superseded  property,  says : 

^^It  should  be  noted  that  the  Interstate  Commerce  Commission's 
classification  of  accounts  provides  general  balance  sheet  account 
No,  419,  entitled,  'Property  Abandoned  Chargeable  to  Opera- 
ting Expenses,'  and  the  explanatory  text  clearly  indicates  the 
advisability  of  carrying  such  a  suspense  account  in  which  is  in- 
cluded relatively  large  amotints  for  property  abandoned  directly 
in  connection  with  improvemenis  and  which,  with  the  approval 
of  the  Commission,  are  to  be  charged  to  operating  expenses  dis- 
tributed over  a  period  of  years,  thus  amortizing  such  property 
out  of  earnings."    (The  italics  are  mine.) 

I  do  not  understand  the  rulings  of  the  Interstate  Commerce 
Commission  applying  to  public  service  corporations  for  many 
years  under  it  or  other  Public  Service  Commission  applies  to  or 
can  be  carried'back  into  a  contract  period  of  a  street  railway,  and 
do  not  agree  with  this  principle,  as  applied  in  this  case. 

Even  if  this  rule  applies  it  would  then  be  a  question  for  the 
Commission  to  determine  as  to  whether  this  property  should  be 
allowed  for  and  paid  for  by  the  public  by  charging  to  operating 
expenses  and  thus  "amortizing,"  and  if  "amortized,"  it  would 
not  come  "out  of  earnings,"  neither  net  nor  gross,  but  would  come 
out  of  gross  receipts  as  an  operating  expense  and  borne  by  the 
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public.  According  to  Interstate  Commerce  OtHmniesicm  account 
No.  419^  as  quoted  by  Mr.  Biehey,  tlie  amount  of  this  property 
could  not  be  placed  in  the  rate  base,  but  paid  out  of  earnings. 

Mr.  Richey,  in  dealing  with  superseded  property  in  joint  re- 
port December  13,  1919,  outside,  of  his  oonstruction  of  Inter- 
state Commerce  Commission  account  Ko.  419,  entitled,  ^^Prop- 
erty  Abandoned  Chargeable  to  Operating  Expenses/'  gives  no 
other  reasons  except  reasons  of  his  own  why  superseded  property 
should  be  included  in  rate  base.  His  concluding  paragraph  on 
page  24  of  the  report  under  the  head  of  ^'Superseded  Property/' 
is  as  follows : 

^'Inasmuch  as  the  company  has  not  had  a  retvm  in  excess  of  a 
fair  return,  which  might  have  enabled  it  to  amortize  such  prop- 
erty (see  Table  II)  ^  it  is  recommended  that  the  net  cost  of  the 
property  superseded  since  January  1,  1893,  amounting  to  $1,- 
930,544,  either  be  included  in  the  cost  of  the  property  entitled 
to  a  return,  or  that  the  company  should  be  permitted  to  carry 
sueh  an  amount  in  a  suspense  account  similar  to  No.  419  and 
charge  it  to  operating  expense  distributed  over  a  period  of  ten 
to  fifteen  years." 

Of  the  above  amount  the  majority  members  allowed  $1,752,- 
413,  that  part  superseded  since  1905,  and  added  same  to  the 
rate  base.  Eequoting  Mr.  Richey^s  language  above:  "Inasmuch 
as  the  company  has  not  had  a  return  in  excess  of  a  fair  return, 
which  might  have  enabled  it  to  amortize  such  property  (see  Table 
II),"  I  desire  to  call  attention  to  the  fact  that  no  one  connected 
with  the  case  has  been  able  to  answer  to  my  satisfaction  as  to 
what  disposition  could  have  been  made  by  the  Commission  with 
any  surplus  over  and  above  "a  return  in  excess  of  a  fair  return,*' 
has  this  surplus  been  found.  Could  this  have  been  legally  given 
back  to  the  public  ? 

Farther  referring  to  quotation  from  Mr.  Richey  last  above 
mentioned  as  to  fair  return  upon  which  he  builds  up  his  super- 
seded property  and  development  cost  allowance,  I  desire  to  refer 
to  his  Table  II  and  discuss  his  method  of  determining  the  rate 
of  return. 

Following  his  Table  II  will  be  found  his  Table  I,  showing  the 
amount  of  all  the  property  of  the  Memphis  Street  Railway  exist* 
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ing  as  per  appraisal  Julj  1,  1919,  as  agreed  to  bj  ikib  experts. 
Then  following  is  my  Table  I,  based  on  "agreed  anumnt  of  super- 
seded property,  showing  the  amount  of  return  sinoe  1893^  when 
the  correct  figures  are  used. 

The  result  shown  bj  the  method  employed  by  Mr.  Ridiey  in 
his  Table  II,  in  an  effort  to  justify  the  setting  up  as  part  of  rate 
base  on  which  the  public  in  the  future  would  be  required  to  pay- 
a  return  or  would  be  required  to  pay  to  the  company  out  of  the 
increased  fares  over  a  period  of  ten  to  fifteen  years,  is  not  the 
proper  amount^  even  if  the  principle  is  sound.  The  amounts  he 
undertakes  to  justify  are  "Cumulative  Deficit,"  as  shown  in 
Table  II,  page  21  of  his  report,  otherwise  known  as  "Develop- 
ment Cost,"  $787,579;  "Superseded  Property,"  as  discussed  on 
pages  22-24,  amounting  to  $1,930,54:4:,  together  with  the  amount 
of  the  surplus  fund  on  hand  paid  in  by  the  public  and  set  aside 
for  replacement  of  the  depreciated  property  as  invoiced  and  re- 
ferred to  on  the  last  part  of  page  23,  amounting  to  $401,212, 
making  a  total  of  $3,119,355. 

After  assuming  that  the  Commission  would  allow  the  $1,930,- 
644  recommended  on  page  24  of  his  report,  together  with  an  ad- 
ditional amount  equal  to  the  $401,212  public  fund  in  the  renewal 
and  replacement  reserve  July  1,  1919,  making  a  total  of  $2,331,- 
756,  he  deducts  the  renewal  and  replacement  reserve,  as  will  be 
noted  in  the  last  paragraph  on  page  23,  leaving,  as  is  noted,  $1,- 
930,544. 

He  then  took  the  agreed  investment  which  was  allowed  by  the 
Commission  in  the  property  on  hand  July  1,  1919,  $9,306,042, 
and  added  to  this  his  a^lount  of  superseded  property,  $1,930,- 
544,  making  a  total  of  $11,236,586,  and  carries  this  back  through 
the  different  years  to  1892,  with  the  proper  additions  and  de- 
ductions, according  to  his  method,  which  I  will  not  question,  to 
determine  amount  to  be  set  up  for  development  cost  and  to  de- 
teimine  rate  of  return  made  each  year  by  the  company  sinee 
1892. 

On  page  537  of  the  appraisal  report,  dealing  with  rolling  stodk 
superseded,  the  amount  superseded  in  the  year  1918  is  noted  as 
follows,  which  is  added  and  becomes  a  part  of  the  $1,908,544  on 
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page  511  of  the  appraisal,  and  carried  back  to  the  year  1892,  aa 
are  all  other  items  making  np  this  amount: 

"Superseded  Property,  Rolling  Stock,  1918,  Memphis  Street  Railway  Com- 

pany. 

410  Bencli  Open  Motor  Cars  ®  $2,100.00 $8,400.00 

Orerhead  construction  expense,  15  per  cent 1,200.00 

Total $9 .660.00 

Taking  this  amount,  $9,660,  superseded  in  1918,  back  to 
1892,  as  an  illustration,  and  allowing  a  7  per  cent  rate  of  return 
on  it  up  through  all  the  years  to  January  1,  1919,  has  the  effect 
of  including  in  rate  bases,  on  the  principle  of  allowing  7  per 
cent  return,  as  applied  in^able  II,  of  $27,917,  upon  which  the 
car  rider  would  pay  a  return. 

Mr.  Richey's  theory,  as  I  understand  him,  is  one  generally 
adopted,  and  is  that,  while  these  four  cars,  superseded  in  1918, 
are  worn  out  and  of  no  further  use,  that  there  was  an  investment 
in  them  during  their  life  upon  which  the  company  should  have 
a  return,  and  that  this  investment  still  lives  afterwards  upon 
which  the  company  should  have  a  return,  for  the  reason  that  the 
company  did  not  have  a  sufficient  surplus  over  and  above  a  fair 
return  with  which  to  retire  it,  and  that  the  additional  capital 
invested  for  new  cars  to  take  the  place  of  the  old  ones,  through 
Ae  "Addition  and  Betterment  Account,"  would  also  be  added 
to  the  rate  base  and  entitled  to  a  return. 

The  majority  Commission,  in  opinion  February  6,  1920,  in 
determining  the  amount  of  rate  base  upon  which  the  company 
should  have  a  reasonable  return,  has  the  following  to  say : 

"The  engineers  all  agreed  that  the  value  of  the  physical  prop- 
erty,  overheads,  working  capital,  and  costs  of  financing  amount 
to  $9,306,042.  They  differed  about  the  items  in  development 
costs.  Mr.  Richey  figures  the  development  cost  at  $787,579. 
Mr.  Perkins  figures  development  cost  at  $1,921,932.  Mr.  Har- 
ris allowed  nothing  for  development  cost  Richey  and  Perkins 
agreed  on  the  value  of  the  superseded  property  amounting  to 
$1,930,544.  Mr.  Harris  allowed  for  superseded  property  $1,- 
264,183. 

"This  Commission,  after  fully  considering  the  opinions  of 
the  experts  and  their  arguments  in  support  of  their  respective 
contentions,  fixed  the  value  of  the  property  upon  which  the  com- 
pany or  its  receivers  is  entitled  to  a  fair  return  at  $11,846,034. 
P.U.IL1920C.  19 
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''This  figure  represents  the  findings  of  Mr.  Richey,  less  a 
reduction  of  10  per  cent  in  the  yaluatian  reported  by  him  for 
superseded  property.  By  the  elimination  of  this  item,  the  val- 
uation of  superseded  property  used  is  based  entirely  on  the  reo- 
ords  of  the  company." 

Mr.  Harris  has  the  following  to  say  on  pages  38  and  39  of  joint 
report: 

''Whatever  conclusion  may  be  reached  as  to  the  amount  upon 
-which  the  company  or  its  receiTers  are  entitled  to  earn  a  return 
must  of  necessity  be  predicated  upon  such  subsequent  legal  inter- 
pretation as  may  be  applied  to  the  case  in  hand,  and  with  this  in 
mind,  viewing  the  situation  as  an  engineer,  I  have  formed  the 
opinion  that  the  amount  or  amounts  invested  in  the  Memphis 
Street  Railway  Company,  upon  which  it  or  its  receivers  are  en- 
titled to  a  reasonable  return  should  not  be  more  than  $10,570,- 
225,  made  up  as  follows: 

1.  Physical  property,  OTerheads,  working  capital,  including  tna- 

terial  and  Bupplies  and  cost  of  finance $9,306,042 

2.  Development  cost None 

3.  Superseded  property  to  the  extent  of 

(a)  Property  superseded  by  acts  of  the  public  as  per  company 

statement    764,183 

(b)  Property  superseded  for  natural  causes  to  the  extent  of       600,000 

"The  above  resolves  in  favor  of  the  company  the  l^al  ques- 
tion as  to  deduction  on  account  of  any  loss  of  value  due  to  func- 
tional supersession. 

"As  regards  superseded  property,  the  records  are  not  wholly 
satisfactory.  Information  is  available  showing  the  money  in- 
vested in  some  items,  while  partial  records  are  available  for 
others,  and  in  some  cases  no  records  can  be  had,  merely  the  fact 
that  such  items  existed  is  stated  by  the  company. 

"The  correctness  of  the  determinations  relating  to  superseded 
property,  therefore,  is  not  fully  established  and  is  Jess  satisfac- 
tory than  the  determinations  relating  to  items  of  physical  prop- 
erty. Hence  figures  submitted  on  this  subject  are  rather  a  mat- 
ter of  conjecture,  based  upon  such  information  as  the  company 
has  furnished,  very  little  of  which  it  has  been  possible  to  check. 
Especially  has  it  been  difficult  to  fully  check  items  listed  as 

being  superseded  due  to  acts  of  the  public," 
p.U.R.i92oa 
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Mt.  Bichey  has  the  following  to  say  on  pages  23  and  24  of 
joint  report : 

'The  total  amount  invested  in  superseded  property,  as  above, 
but  after  deducting  the  present  balance  in  the  renewal  and  re- 
placement reserve,  is  found  to  be  $2,596,487.  Of  this  amonnt, 
$665,943  represents  the  cost  of  proper^  superseded  prior  to  the 
year  1893 — the  year  in  which  electrification  was  completed. 
There  may  be  some  question  as  to  whether  the  public  should  pay 
a  return  on  amounts  invested  in  property  which  was  superseded 
so  early  in  the  history  of  the  company.  With  this  possible  ques- 
tion in  mind,  and  also,  considering  the  fact  that  the  supporting 
data  upon  which  the  cost  of  the  earlier  supersession  is  based,  is 
rather  meager,  it  is  recommended  that  the  amount  of  $665,943 
(representing  supersessions  up  to  1893)  be  deducted  in  arriving 
at  the  allowance  for  superseded  property.  *It  should  be  noted 
that  of  the  balance,  $1,930,544,  over  90  per  cent  ($1,752,413) 
is  the  cost  of  property  superseded  since  1905,  during  which 
period  the  records  of  the  company  are  quite  complete.' 

'Inasmuch  as  the  company  has  not  had  a  return  in  excess  of 
a  fair  return,  which  might  have  enabled  it  to  amortize  such 
property  (see  Table  II),  it  is  recommended  that  the  net  cost  of 
the  property  superseded  since  January  1,  1893,  amounting  to 
$1,930,544,  either  be  included  in  the  cost  of  the  property  entitled 
to  a  return  or  that  the  company  should  be  permitted  to  carry 
such  an  amount  in  a  suspense  account  similar  to  No.  419  and 
charge  it  to  operating  expense  distributed  over  a  period  of  ten 
to  fifteen  years.'' 

On  the  minute  book  of  the  Commission,  February  23,  1919, 
page  457,  will  be  found  a  record  of  the  action  of  the  Commission, 
naming  a  rate  of  return  as  considered  by  it  as  being  a  reasonable 
return  at  the  present  time. 

''In  answer  to  question  3,  Commissioner  Hannah  moved  that 
the  rate  of  return  on  the  rate  base  should  be,  maximum  TJ,  mini- 
*  mum  6^.  Commissioner  Welch  seconded  the  motion.  The  mo- 
tion was  put  and  unanimously  carried." 

Upon  a  close  examination  of  Mr.  Richey's  statement  on  pages 
23  and  24  it  will  be  found  that  he  deducted  the  $401,212  in  the 
renewal  and  replacement  reserve,  July  1,  1919,  from  superseded 
property  before  reaching  his  conclusion  of  $1,930,544.     The 
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amount  of  superseded  property  in  his  mind  at  that  time  was  not 
determined  by  the  Commission,  and  he,  of  eonrse,  at  that  time 
did  .not  know  what  amount  the  Conmiission  would  allow. 

By  an  examination  of  the  majority  opinion  it  will  he  found 
that  included  in  the  $llj846^034  allowed  for  rate  base  were  the 
following  amounts:  The  invoice  of  property  on  hand,  $9,306,- 
042;  development  cost,  $787,679;  superseded  property  since 
1905,  $1,752,413,  thereby  settling  the  amount  of  superseded 
property  without  any  mention  or  consideration  of  the  $401,212 
in  the  renewal  and  replacement  reserve. 
.  By  an  examination  of  page  457,  minute  book,  it  will  be  found 
that  6^  per  cent  is  the  minimum  rate  of  return  decided  an  by 
the  Commission,  and  under  our  ruling,  as  I  understand  the  plan, 
tb^^  company  cannot  claim  more  than  6^  per  cent  until  all  oper- 
ating expenses,  including  a  renewal  and  replacement  charge  to 
take  care  of  superseded  properly  has  been  provided  for.  Since 
this  return  has  been  fixed  as  reasonable,  now,  while  rate  of  inter* 
est  is  high,  it  would  not  be  unreasonable  to  apply  in  Table  U 
back  to  1892. 
P,U.R.1920G. 
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TABLE  I. 

The  Memphia  Street  Railway  Company  AppraUal  as  of  July  1,  19X9. 

Sumnuury  by  Interstate  Commerce  Ck>mml8SioB  Primary  Aecoimta. 

Lac. 

^eet                                                    Title.  Amount. 
No. 

5Cl->£ngi]ieering  and  superintendence   $428,872 

502-Eiriit  of  way 26,838 

S03— OtSer  land  used  in  electric  railway  operations 157,223 

50i-Grading    258,149 

o05-Balla8t    554,894 

506-TIes    246,263 

507— Rails,  rail  fastenings  and  joints 718,656 

SOS-Special  work 260,130 

610— Track  and  roadway  labor  505,678 

fill— Paving   ^  612,447 

512— Koadway  machinery  and  tools 9,978 

516— Bridges,  trestles,  Mid  culverts  68,436 

516— Crossings,  fences,  and  signs  59,421 

519— Poles  and  fiartures 117,318 

521— Distribution  system   405,004 

522— General  office  buildings  22,760 

523— Shops  and  car  houses   306,177 

524— Stations,  miscellaneous  buildings,  and  structures 11,188 

530— Passenger  and  combination  cars  920,553 

531— Freieb^  express,  and  mail  cars 2,941 

532— Service  equipment   ♦  49,499 

533— Electric  equipment  of  cars    420,963 

536— Shop  equipmtot    26,730 

537— Pupniture    26^75 

538— Kiacellaneoua  equipment 11,383 

53J-Power  plant  buildmgB  473,860 

54a-Power  jplant  equipment 785,219 

(aX  Furnaces,  boilers,  and  accessories  $250,826 

{h}  Steam  engines   318,253 

(c)  Electric  generators 158,755 

(d)  Accessory  electric  power  equipment 38,035 

(e)  MisoeUaaeous  power  plant  equipment 19,350 

5«H-FranehiBee , 17,870 

546— Law  expenditures   • 36,739 

547— Interest  during  construction    307,350 

548— Injuries  and  damages  '       53,609 

549— Ikxes    26,894 

550— (a)  Miscellaneous,  before  construction  begins 403,408 

550— (b)  Miscellaneous,  during  construction    ^     153,679 

Cost  of  financing   400,730 

Development  coat   787,579 

Wwking  capital,  including  material  and  supplies  .........  330,000 

Total,  exoept  superseded  property $9,306,042 

Mr  Nons.— This  ia  a  oo])y  of  Tabl«  I,  excluding  the  addition  of  develop- 
ment cost  And  Buperseded  jpropertyi  which  cannot  be  added  until  its  exist- 
ence  hj  the  anatysSa  of  rate  ratuni  on  this  base  can  be  dttmbiedi  as  ia 
otherwise  explained  in  my  opiniim. 

waiwog: 
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Kowy  since  the  amount  of  the  superseded  property  has  been 
<leteniiinedy  I  have  taken  that  amount,  being  $1,752,413,  and 
tte  amount  of  the  appraisal,  $9,306,042,  and  the  minimum  rate 
of  return  6^  per  cent  allowed,  eliminating  such  amount  of  super- 
^ded  property  value  in  rate  base  as  the  net  excess  will  permit 
h'  ietting  the  6^  per  cent  return  on  the  excess  net  return  accumu- 
late as  a  final  deduction  July  1, 1919,  as  is  shown  in  my  Table  I, 
accepting  the  development  theory  down  to  1901,  or  allowing  the 
^^pany  6^  per  cent  on  appraisal  and  superseded  property, 
^^^iting  excess  to  renewal  and  replactment  account,  and  charg- 
^  deficit  to  renewal  and  displacement  account,  and  charging 
^^Pany  6J  per  cent  on  cumulative  excess,  shows  a  net  credit 
*351,07l  to  renewal  and  replacement  account     Using  this 
*^it  against  superseded  property,  $1,752,413,  leaves  for  super- 
IftAed  property  a  result  of  $1,401,842. 

AUowing  inventory  $9,306,042 

Oevelopment  cost    451,403 

Superseded   property    1,401,342 

♦11,158,787 

Instead  of  Richey's  invoice $9,306,042 

Development  cost    787,579 

Superseded  propertv 1,930,544 

R.and  R;  reserve  eliminated  July  1,  1919 401,212 

$12,425,377 

The  above  result  shows  a  difference  of  $1,266,490,  and  if  my 
applicatien  t#  Mr.  Biohey's  theory  is  correct  the  amount  allowed 
by  the  majori^  Commission  should  have  been  less  this  sum. 
The  calculation  showing  above  result  will  be  noted  in  my  Table  I 
on,  next  page. 

P.U.R.1920C. 
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TABLE  I— By 

Mr.  Welch 

Date. 

Investment 
Including 
$1,762,413 

Superseded 

Net 

6}%  <m 

SuiplUB  "S" 
and  Deficit 

Cumulative 

EanringB. 

Value. 

Return 

Deficit. 

Property. 

1892    

$3»237,776 

$124,165 

$210,455 

$86,290  D 



1893    

3,417,478 

132,985 

222A36 

89451  D 

$175,441 

1894   

4,024,648 

159,914 

261,602 

101,688  D 

277,129 

1895    

4^02^53 

70,365 

278,166 

202,800  D 

479,929 

1896    

4,213,174 

123,184 

273,856 

150,672  D 

630.601 

1897    

4,455,382 

213,089 

289,596 

76,507  D 

707,10S 

1898    

4,559,738 

299,210 

296,382 

2,828  S 

704,280 

1899    

4,602,964 

353,470 

299,192 

54,278  S 

650,002 

1900    

4,714,617 

404,132 

306,450 

97,682  8 

552,320 

1901    

4,867,773 

417,322 

316,406 

100,917  S 

451,403 

1902    

5,222,647 

450,104 

339,471 

110,633  S 

110,633 

10S»3    

5,330,688 

888,655 

346,491 

42,164  S 

159,987 

1904    

5,623,902 

440,438 

365,553 

83,885  S 

254,271 

V3Q6   

5,761,776 

850,026 

874,515 

15,489  D 

255,309 

3906    

6,604,134 

358,487 

429,268 

70,781  D 

201423 

1907   

8,141,674 

570,497 

529,208 

41,289  S 

255,484 

1908    

8,757,663 

664,419 

569,240 

4,830  D 

267,260 

1909    

8,979,956 

623,621 

583,697 

89,924  S 

324,655 

3910    

9,288,556 

611,778 

603,756 

8,002  6 

353,673 

1911    

9,731,143 

685,226 

632,524 

52,702  S 

429.363 

1912    

9.889,019 

712,868 

643,436 

69,432  S 

526,703 

1913    

10,357,224 

702,117 

673,219 

28,898  S 

599,830 

1914    

10,805,501 

637,161 

702,357 

65,196  D 

673,629 

1915    

10,975,820 

609398 

713,428 

103,530  D 

507,384 

1916    

10,971,739 

794,762 

713,163 

-  81.699  S 

621,062 

1917    

10,947,494 

726,879 

711,687 

15,292  S 

677,681 

1918    

10,982,936 

413,061 

713,890 

300,829  D 

420,901 

1919--6  moft. 

11,058,455 

251,160 

859,399 

108,239  D 

340,020 
351.071 

The  result  of  the  above  table  by  deduoting  the^  $351,071  ao- 
cumulative  credit  ti*eated  as  renewal  and  replacement  from  $1,- 
752,413  leaves  superseded  property,  $1,401,342,  with  develop- 
ment cost  $451,403,  and  inventory  $9,306,042;  total  $11,158,- 
787,  as  shown  on  preceding  page. 

In  order  that  these  tables  be  clear  it  is  necessary  to  check  them 
in  connection  with  the  report  filed  by  Mr.  Eidxey,  which  includes 
statement  from  Mr.  Perkins  and  Mr.  Harris  of  December  IS, 
1919,  and  I  desire  for  this  purpose  to  make  this  report  a  part  of 
my  minority  opinion. 
P.U.R.1920C. 
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Date. 

Inyestment 

Taken  from 

Richey's 

Table  11. 

RMQlt  in 

Earnings 

if  10%  Had 

Been 

Allowed. 

Result  of 

the  8%  in 

Excess  of  a 

Fair  Return 

of  7%. 

1892   

$3,415,906 

3,595,609 

4,202,779 

4,380,684 

4,391,305 

4,633,463 

4,737,869 

4,781,095 

4,892,748 

6,045,904 

5,400.778 

6,508,769 

5,802,033 

5,939,907 

6,782,265 

8,319305 

8,935,794 

9,158,087 

9,466,687 

9,009,274 

10,077,150 

10,535,355 

10,983,632 

11,153,951 

11,149,870 

11,125,626 

.11,161,067 

11,236,586 

$341,590 

359,560 

420,277 

438,068 

439,305 

463,346 

473,786 

478,109 

489,274 

604,51)0 

540.077 

550.876 

680,203 

593,900 

678,226 

831.980 

£93,579 

915,808 

946,668 

990,927 

1,007,715 

1,053,535 

1,098,363 

1,115.395 

1.114,987 

1,112,562 

1416A06 

561,829 

$103,477 
107,868 
126,083 

1893   

1894   

1896 ; 

131.420 

1896   

131,791 

1897 

139,003 

1«>8   

142,135 

1899    

143.432 

1900   

146,782 

1901    

161,377 
162.023 

1902 

1903   

165,262 
174.060 

1904   , 

1905 

178,197 
203.467 

1906   

1907   

249.594 

1908   

268,073 

1909   

274,742 

1910  

284,000 

1911 .    ... 

297,278 
302,314 

1912   

1913   

316,060 
329,508 

1914   

1915 

384,618 

1916   

334.496 

1917   

333,768 

1918 

1919—6  mos , 

334,831 
168,548 

Total  in  ezeefs  of  a  reasonable  return 

$6,084,207 

Now  if,  aeoording  to  the  theory  advftneed  and  applied  by  Mr. 
Richey  in  the  Memphis  case,  when  the  public  is  held  to  account 
for  loss  in  earnings  under  a  reasonable  return  through  the  setting 
up  in  rate  base  or  amortizing  (pay  back)  the  amount  of  delevop- 
ment  cost  and  superseded  property,  and  if  this  rule  is  adopted, 
and  should  the  showing  in  the  next  case  result  in  an  excess  of  3 
per  cent  over  and  above  a  reasonable  return,  or  $6,034,207,  what 
disposition  oould  be  made  o£  tUs  exoess^?  Should  this  rule  be 
adopted  when  the  public  would  benefit,  or  should  it  be  adopted 
only  when  the  company  benefits  %  Would  it  be  fair  or  just  to  the 
company  to  deduct  this  $6,034,207  excess  over  a  fair  return  from 
the  $11,286,58€  and  set  up  a  fate  base  of  $5,202,379  upon  which 
it  should  have  a  return,  notwithstanding  the  fact  tl^at  they  have 
property  on  hand  as  per  inmce  $9,306,042  ? 

This  whole  theory  of  going  back  into  a  contract  period  is,  in 

P.U.R.1920C. 
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my  opinion,  unsound  and  unjust.  It  i«  my  opinion  that  the 
agreed  original  oo»t  of  the  property  invoiced  at  $9,306,042,  with- 
out deducting  for  depreciation,  but  plus  10  per  cent,  $930,604^ 
making  a  total  of  $10,236,646,  should  be  the  amount  upon  which 
the  Memphis  Street  Bailway  (Company  should  have  a  reasonable 
return,  and  that  the  $401,212  in  the  renewal  and  replacement 
reserve  July  1^  1919,  ahoxdd  remain  for  renewal  of  property  al- 
ready worn  and  depreciated.  This  amount  being  $1,609,388 
less  than  the  amount  allowed  by  the  majority  of  the  Commission^ 
or  a  total  of  $2,010,600,  less  if  the  renewal  and  replacement  re- 
serve July  1,  1919,  is  included. 

BespectfuUy  submitted, 

Gteorge  N.  Welch, 


TENNE8SEX:  RAlIiROAB  AND  PITBIilC  UTIUTISS  COMMISSION. 

RE  T.  H.  TUTWILER  and  Prank  S.  Elgin,  Receivers  of  Memphis 
Street  Railway  Company. 

Depreciation  —  Street  raUwaye  —  Ammm/U. 

1.  The  Tennessee  Commission  made  an  allowance  of  3  per  cent 
of  the  value  of  the  renewable  property  for  depreciation  ef  a  street 
railway. 

Service  —  Street  railways  «—  Car  miles  per  revenue  passenger. 

2.  The  Tennessee  Commission,  upon  approving  a  "cost  of  service" 
plan  of  street  railway  operation,  fixed  a  standard  of  service  at  not 
higher  than  .185  and  not  lower  than  .165  car  miles  per  revenue  pas- 
senger. 

Betum  —  Street  raUu;ays  —  Amount.  ^ 

3.  The  Tennessee  Commission  fixed  a  return  for  a  street  railway 
company  of  from  7^  to  6^  per  cent  upon  the  investment  as  reasonable 
under  present  conditions  in  the  financial  world. 

BMes  —  Street  railtcays  —  lA^wer  Rates  for  frequent  users. 

.  4.  Street  railway  fares  were  fixed  at  7   cents  easb  fare,   with 
tickets  to  be  sold  in  quantities  of  10  at  65  cents. 


Depreciation  •*  Duty  of  Commission  •*  Provision  for  fund* 

Oiscussion  of  duty  of  Tennessee  Commission  to  cause  utilities  to 
provide  depreciation  fund,  p.  904. 

Service  —  Street  railways  ^  Sleip^stop  plan. 

Discussion  of  advantages  of  sidp-stop  plan,  p.  309. 
P.U.R.1920C. 
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Valuation  ^  Acerued  deprecUUIon. 

DiscuBsioii  of  proper  treatm«nt  of  accnied  depreciation  in  yaluation 
proceedings,  p.  310. 
Valuation  ~  Theories  ~  Beprodu€tion  cost. 

Diacnssion  of  unsoundness  of  reproduction  cost  theory  during  period 
of  kigh  priees,  p.  314. 
Ketum  —  Cost  of  service. 

Statement  that  operating  expenses   including  aUowanoe   for   do-, 
preciation  and  damages  reserve,  taxes  and  return  on  inyestment  are 
elements  entering  into  cost  of  service,  p.  818. 
M^preciatlon  —  Funds  —  Graduating  credit. 

Statement  showing  plan  of  graduating  credit  to  depreciation  fund 
dependent  upon  size  of  fund,  p.  319. 
Bates  —  Street  raUtcays  •*  Fare  index  fund. 

Statement  showing  plan  for  "fare  index  fund"  and  varying  rates 
of  fare  dependent  upon  size  of  fund,  p.  321* 

(Wklch,  Commissioner,  dissents.) 

[March  15,  1920.] 

Application  for  approval  of  increase  in  street  railway  fares; 
^creased  fares  granted.  For  order  directing  appraisal  of  prop* 
^y  to  be  made,  see  P.U,E.1919E,  312.  See  also  ante,  — ,  for 
<^^er  establishing  rate  base. 

Sjr  the  Commission:  Chapter  49  of  the  laws  of  1919  gave 
vlis  Commission  jurisdiction  over  the  public  utilities  of  the  state, 
and  ol>ligated  and  empowered  the  Commission  when  called  upon, 
to  ^^liie  the  properties  ^d  to  regulate  the  rates  of  such  utilities, 
aud  to  prescribe  standards  of  service  for  them. 

Tbe  receivers  for  the  Memphis  Street  Eailway  Company,  act- 
ing  with  the  approval  and  by  the  direction  of  the  United  States 
District  Court  for  the  Western  District  of  Tennessee,  applied  to 
this  Commission  for  an  increase  of  fares  to  be  charged  for  haul- 
^  passengers  over  said  company's  lines,  and  for  emerg^icy  re- 
lief. 

/^fter  exhaustive  hearings^  covering  every  phase  of  the  com- 
P^^y's  business,  the  city  of  Memphis  having  beeaa  ably  repreaeni- 
^  ^t  the  hearings  by  the  city  attorney,  the  mayor  and  other  city 
officials^  the  Commission  issued  its  order  of  June  12,  1919,  au- 
tWizing  the  receivers  to  establish  on  June  16,  1919,  and  to 
^^intain  thereafter,  until  otherwise  ordei^  by  the  Commission, 

^  ^ate  of  fare  not  to  exceed  6  cents  per  passer  ^er,  where  5  cents. 
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or  less  was  then  being  charged,  the  6-eent  fare  to  be  an  emergency^ 
riite. 

The  order  further  provided  for  an  examination  into  the  amount 
of  money  ii^vested  in  the  property  by  the  company  upon  which 
it,  or  its  receivers,  were  entitled  to  a  reasonable  i^tiirn,  the  ex- 
amination to  be  made  by  experts,  one  to  be  appointed  by  the 
Coinmissionjj  one  by  the  receivers,  and  one  by  the  city  of  Mem- 
phis, should  it  so  elect,  the  city  to  pay  its  own  expert,  and  the 
street  railway  company  to  pay  the  Commission's  expert;  the  said 
experts  to  file  joint  or  separate  reports  with  the  Commission 
within  four  months  from  July  1,  1919,  the  Commission  retaining 
jurisdiction  of  the  case  and  reserving  the  right  to  the  parties  to 
the  record  upon  the  filing  of  said  experts'  reports,  to  apply  for 
such  other  and  further  relief  as  to  them  might  appear  to  be  rea- 
sonable and  equitable. 

Mr.  Albert  S.  Richey,  of  the  Worcester  Polytechnic  Institute, 
Worcester,  Massadiusetts,  a  consulting  engineer  of  national  repu- 
tation and  of  wide  experience  in  street  railway  appraisal  work 
representing  both  state  Commissions  and  utilities,  was  appointed 
to  represent  this  Commission;  Mr.  J.  H.  Perkins  of  Birming- 
ham, Alabama,  likewise  a  coijisulting  engineer  of  wide  experience 
and  reputation,  was  designated  by  the  receivers  of  the  company 
as  their  representative;  and  Mr.  Ross  W.  Harris  of  Madison, 
Wisconsin,  for  many  years  connected  with  the  Railroad  Com 
mission  of  Wisconsin,  and  also  a  consulting  engineer  of  extensive 
experience,  was  designated  by  the  city  of  Memphis  as  its  repre- 
sentative to  make  the  appraisal,  and  this  Commission  now  con- 
siders it  fortunate  that  men  of  sucfi  rer^ognized  integrity  and  abil- 
ity were  selected  and  served  in  this  appraisal  work. 

In  the  progress  of  the  appraisal,  it  having  developed  that  the 
tii!ne  allowed  was  insufficient  to  icomplete  the  work,  all  three  of 
the  experts  asked  that  the  time  be  extended,  and  the  Commission 
extended  the  time  for  the  oompletionr  of  the  appraisal  to  Decem- 
ber 15,  1919,  and  on  December  18,  1919,  joint  and  separate  re- 
ports were  filed  by  the  three  experts. 

4-8C6rtainment  of  Investment  or  Value. 

The  thxee  engineers  decided  that  the  appraisal  should  be  made 
upon  the  basis  of  original  and  hiatorie  cost  of  the  property  as  it 

P.U.R.1920C. 
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etzisted  on  July  1,  1919;  that  wherever  it  was  possible  to  asoer- 
tain  the  exact  actual  costs  of  parts  of  the  property,  such  asMMmts 
should  be  used,  and  that  whereyer  the  records  of  the  eompany 
failed  to  show  the  exact  actual  cost  of  any  parts  of  ike  property^ 
estimates  should  be  made  of  the  cost  of  such  parts  as  of  the  dates 
of  installation  in  so  far  as  suoh  dates  conld  be  ascertained  and 
approximated. 

This  method  of  making  the  appraisal  was  in  consonance  with 
the  purpose  of  the  Commission's  order,  the  purpose  of  the  Com- 
missicm  being  to  have  the  rate  of  the  company  so  fixed  as  to  yield 
only  a  fair  and  adequate  return  upon  the  capital  which  had  been 
invested  in  the  property.  However,  in  addition  to  the  reports  of 
the  appraisers  of  the  original  or  historic  cost  of  the  properties, 
there  was  submitted  estimates  of  the  reproduction  cost  new  of  the 
physic.  1  properties  at  the  present  time,  according  to  which  the 
prosent  cost  to  reproduce  the  physical  property  of  the  company 
would  exceed  $19,000,000. 

The  estimate  of  reproduction  cost  upon  present  prices  was 
supported  by  the  following  statement  in  the  report  of  Mr.  Bichey, 
he  saying: 

^'In  this  conneetioii  it  may  be  interesting  to  note  results  of 
appraisals  of  the  property  of  the  Pittsburgh  Railways  Company 
recently  made  by  engineers  representing  the  Public  Service  Com- 
mission of  Pennsylvania,  the  city  of  Pittsburgh,  and  the  receiv- 
ers of  the  company.  Appraisals  were  made  both  on  the  basis 
of  original  prices,  as  in  this  appraisal,  and  on  the  basis  of 
prices  current  in  1918.  The  value  of  the  property  on  the  cur-, 
rent  price  basis  was  found  to  be  208  per  cent  of  its  value  on  the 
original  oost  basis.  As  increased  prices  of  material  and  labor 
would  apply  to  Memphis  in  practically  the  same  degree,  it  is 
entirely  reasonable  to  assume  a  value  for  the  property  of  the 
Memphis  Street  Bailway  Company  on  the  basis  of  current  prices, 
of  at  least  double  the  amount  found  in  the  present  appraisal." 

In  addition  to  the  estimate  of  reproduction  cost  new,  the 
amount  of  the  outstanding  bonds  and  other  capital  issues  was 
submitted  to  the  Commission  with  a  very  full  hisUxtj  of  their 
issuance,  the  prices  received  for  the  same,  and  the  disposition  of 
the  proceeds.  Likewise  capital  expenditures  in  recent  years 
were  explained  and,  generally  speaking,  all  pertinent  ^matters 

P.U.R.1920C. 


Digitized  by  VjOOQIC 


302  TENNESSEE  RAILROAD  AND  PUBLIC  UTILITIES  COMMISSION. 

uBuallj  deaignated  by  oourts  and  Commissions  as  ^ititled  to  con- 
sideration,  were  presented  to  the  Commission  either  at  the  hear- 
ings preceding  or  subsequrait  to  the  filix^;  of  the  reports  of  the 
a^raisal  engineers. 

However^  as  stated,  the  three  engineers  decided  that  their  ap- 
praisals should  be  made  upon  the  basis  of  original  or  historic 
cost  of  the  property  as  it  existed  on  July  1,  1919.  The  engineers 
all  agreed  that  the  value  of  the  physical  property,  overhead,  work- 
ing  capital,  and  cost  of  financing,  amount  to  $9,805,042.  They 
differed  about  the  items  in  development  cost.  Mr.  Richey  figured 
the  development  cost  $787,579 ;  Mr.  Perkins  figured  development 
cost  at  $1,921,982 ;  Mr.  Harris  allowed  nothing  for  development 
cost.  Messei's.  Richey  and  Perkins  agreed  on  the  value  of  the 
superseded  property  amounting  to  $1,930,544.  Mr.  Harris  al- 
lowed for  superseded  property  $1,264,183,  if  anything  should  be 
allowed  on  that  account 

The  detailed  report  of  the  appraisal,  page  511,  shows  in  detail 
the  allowance 'made  for  superseded  property,  the  grand  total  re- 
port on  that  amount  being  $2,997,699,  Page  23  of  Mr.  Richey's 
printed  report  shows  that  the  renewal  and  replacement  reserve 
for  which  the  company  was  obligated  to  account  to  the  public, 
amounting  to  $401,212,  was  deducted  from  the  total  of  superseded 
property  instead  of  carrying  that  amount  into  the  total  value  of 
the  property  on  the  rate  base.  This  left  for  superseded  property 
$2,596,487.     Mr.  Richey  says: 

''Of  this  amount  $665,943  represents  the  cost  of  the  property 
superseded  prior  to  the  year  1893,  the  year  in  which  electrifica- 
tion was  completed.  There  may  be  9ome  question  as  to  whether 
the  public  should  pay  a  return  on  amounts  invested  in  property 
which  was  superseded  so  early  in  the  history  of  the  company. 
With  this  possible  question  in  mind,  and  also  considering  the 
fact  that  the  supporting  data  upon  which  the  cost  of  the  early 
supersession  was  based  is  rather  meager,  it  is  recommended  that 
the  amount  of  $665,943  (representing  supersession  up  to  1893) 
be  deducted  in  arriving  at  the  allowance  for  superseded  property. 
It  should  be  noted  that  of  the  balance  $1,930,544,  over  90  per 
cent  ($1,752,413)  is  the  cost  of  property  superseded  since  1905, 
during  which  period  the  records  of  the  company  are  quite  com- 
plete. 
P.U.R.1920O. 
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'inasmuch  as  the  company  has  not  had  a  return  in  excess  of  a 
fair  return,  which  might  hare  enabled  it  to  amortize  said  prop- 
ertv  (see  Table  H),  it  is  recommended  that  the  net  cost  of  the 
property  superseded  since  January  1,  1893,  amounting  to  $1,- 
930,644,  either  be  included  in  the  cost  of  the  property  entitled 
to  a  return,  or  that  the  eompany  should  be  permitted  to  carry 
such  an  amount  in  the  su^nse  account  similar  to  No.  419,  and 
charge  it  to  operating  expense  distributed  over  a  period  of  ten  to 
fifteen  years." 

A  majority  of  the  Commission  concurred  with  Mr.  Richey  in 
his  dealing  with  this  item  of  the  accounts  except  as  to  the  amount 
to  be  allowed  as  shown  in  his  treatment  of  the  matter.  The  ma- 
jority, believing  that  the  allowance  for  this  account,  minus  the 
amount  of  the  renewal  and  replacement  reserve,  should  be  ap- 
proximately 10  per  cent  less  than  Messrs.  Richey  and  Perkins  fig- 
ured it,  adopted  the  figure  $1,752,413  as  the  amount  on  this  ac- 
count to  be  embraced  in  the  total  value  upon  which  the  company 
is  entitled  to  a  reasonable  return. 

The  majority  of  the  Commission  considered  the  question  of  . 
amortizing  this  amount  and  providing  for  its  gradual  extinction 
in  the  manner  suggested  by  Mr.  Richey,  and  after  due  considera- 
tion decided  that  it  should,  for  the  present,  be  carried  into  the 
rate  base,  rather  than  provide  for  its  gradual  payment  by  a  fur- 
ther increase  in  fares  at  this  time. 

This  Commission,  after  fully  considering  the  opinions  of  the 
experts,  and  their  arguments  in  support  of  their  respective  con- 
tentions, fixed  by  a  majority  vote  the  value  of  the  property  upon 
which  the  company,  or  its  receivers,  are  entitled  to  a  fair  return 
at  $11,846,034. 

This  Commission  recognizes  that  the  fixing  of  a  value  for  rate-  > 
making  purposes  involves,  as  stated  by  the  Supreme  Court  of  the 
United  States,  the  exercise  of  jsound  judgment  following  due  con- 
sideration of  all  relevant  facts,  and  while  the  rate  base  or  value 
is  fixed  and  is  justified  upon  the  report  of  the  appraisers  and  the 
basis  used  by  them,  it  is  the  further  judgment  of  this  Commis- 
sion that  the  amount  fixed  herein  as  the  rate  base,  or  valuation, 
<^an  be,  and  should,  be  fully  sustained  by  considering  not  only  the 
^^iginal  cost,  but  in  connection  therewith,  the  cost  of  reproduc- 
tion less  depreciation,  and  other  pertinent  matters  which  were 
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brought  to  the  attention  of  the  Oonunissioni  and  which  appear 
in  the  record  made. 

RenewaZ  and  Replacement  Reserve. 

The  act  of  the  legislature  makes  it  the  duty  of  the  Commissiom 
to  cause  to  be  carried  by  utilities  a  proper  and  adequate  deprecia- 
tion or  renewal  and  replaoement  account  in  accordance  witii  such 
rules,  regulations,  and  forms  of  accounts  as  the  Commission  may 
prescribe.  The  requirement  of  the  act  is  in  accord  with  the  ruling 
of  the  Supreme  Court  of  the  United  States  in  Knoxville  v.  Knox- 
ville  Water  Co.  212  U.  S.  1, 13,  20  Sup.  Ot  Rep.  148,  53  L.  ed. 
371,  wherein  the  court  said: 

"That  before  coming  to  the  question  of  profit  at  all,  the  com- 
pany is  entitled  to  earn  a  sufficient  sum  annually  to  provide  not 
only  for  current  repairs,  but  for  making  good  the  depreciation 
and  replacing  the  pai*ts  of  the  property  when  th^  come  to  the 
end  of  their  life.  ...  It  is  entitled  to  see  that  from  earnings 
the  value  of  the  property  invested  is  kept  unimpaired  so  that  at 
the  end  of  any  given  term  of  years  the  original  investment  re- 
mains as  it  was  at  the  beginning.  It  is  not  only  the  right  of  the 
company  to  make  such  provision,  but  it  is  its  duty -to  its  bond 
and  stockholders,  and  in  the  case  of  a  public  service  corporation^ 
at  least,  its  plain  duty  to  the  public" 

Approaching  the  discharge  of  its  duty  with  respect  to  depre- 
ciation or  renewal  and  replacement  reserve,  the  Commission 
heard  much  testimony,  and  finally  requested  the  engineers,  Mes- 
srs. Eichey,  Perkins,  and  Harris,  to  submit  to  the  Commission 
their  respective  views  as  to  the  basis  upon  which  the  renewal  and 
replacement  reserve  should  be  accumulated.  Mr.  Richey  advised 
the  Commission,  in  an  elaborate  opinion,  that  in  his  judgment 
the  adequate  and  proper  annual  allowance  for  renewal  and  re- 
placement reserve  on  the  properly  in  existence  on  July  1,  1919, 
was  $243,042.  Mr.  Perkins  likewise  in  a  carefully  prepared 
presentation,  figured  the  proper  amount  to  be  set  up  annually  at 
$308,000;  while  Mr.  Harris  submitted  four  bases  for  renewal 
and  replacement  accrual,  but  agreed  that  the  amount  necessary 
to  be  either  accumulated  currently  per  annum,  or  eventually  pro- 
vided through  amortization  was  approximately  $300,000, 
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[1]  While  the  Commiasion  realizes  the  importance  of  provid- 
ing out  of  earnings  an  adequate  renewal  and  replacement  reserve^ 
it  is  of  the  opinion  in  view  of  the  present  condition  of  the  prop- 
erty that  a  somewhat  smalls  accumulation  than  that  recommend- 
ed by  any  of  the  engineers  will  suffice,  hearing  in  mind  its  right, 
if  the  amount  now  jBxed  shall  prove  insufficient,  to  direct  later  a 
larger  accumulation.  The  Commission  is  of  the  opinion  that 
$7,600,000  represents  the  cost  of  the  renewable  property,  and 
that  3  per  cent  of  that  amount  should  be  accumulated  and  segre- 
gated from  earnings  per  annum  for  a  renewal  and  replacement 
reserve. 

•  Standard  of  Service. 

When  the  question  of  standard  of  service  was  reached  it  was 
suggested  by  the  representatives  of  the  city  that  as  a  result  of 
careful  traffic  survey  in  Memphis,  an  analysis  of  traffic  condi- 
tions upon  the  several  lines,  the  public  requirements,  and  other 
considerations  with  a  view  to  a  revision  of  service  distribution, 
it  might  be  possible  for  a  less  volume  of  service  than  had  been 
rumiahed  in  Memphis  to  suffice.  The  receivers,  while  expressing 
some  doubt  as  to  this,  promptly  acquiesced  in  the  suggestion  that 
a  traffic  survey  should  be  made,  but  urged  that  pending  such 
survey  there  should  be  no  diminution  in  the  volume  of  service 
which  for  a  long  period  of  years  in  the  judgment  of  the  manage- 
ment of  the  company^  had  been  reasonably  necessary  to  meet 
public  demands. 

[2]  Becords  of  the  company  and  of  the  receivers  were  sub- 
mitted showing  for  the  years  1906  to  1919,  inclusive,  the  car 
miles  over  revenue  passenger  furnished  in  the  city  of  Memphis, 
It  was  clearly  established  that  for  the  years  1906  to  1917,  inclu- 
sive, the  average  was  .202  car  miles  per  revenue  passenger,  and 
this  represented  approximately  the  average  standard  of  service 
prevailing  in  each  of  the  years  of  the  period.  In  1918,  due  fo 
I'educed  revenues,  increased  costs,  and  fixed  5-cent  fare,  and  the 
absence  of  many  of  its  employees,  and  the  great  difficulty  of 
securiBg  efficient  substitutes,  the  standard  of  service  fell  to  .16 
of  a  car  mile  per  revenue  passenger,  and  this  standard  was  even 
lowered  in  the  early  paart  of  1919,  but  the  improvement  in  the 
latter  part  of  1919,  following  the  granting  of  emergency  relief 
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in  this  oause,  caused  the  standard  to  raise  to  .162  car  mile  per 
revenue  passenger,  and  the  receivers  were  endeavoring  to  grad- 
ually bring  the  standard  back  to  normal  prior  to  191S,  and  in 
January,  1920,  were  furnishing  .175  car  mile  per  revenue  pas- 
senger. 

The  receivers,  speaking  through  Mr.  Tutwiler,  who  has  been 
president  of  the  company  since  1905,  expressed  the  view  that  a 
minimum  standard  of  .185  should  be  established,  and  that  the 
cost  of  service  should  be  figured  upon  that  basis.  This  Commis- 
sion is  not  now  willing  to  adopts  without  a  most  extensive  traffic 
survey  and  thereafter  most  convincing  evidence  of  its  wisdom, 
the  suggestion  of  the  city  that  a  reduction  in  service  to  .15  of  a 
car  mile  per  revenue  passenger  might  suffice,  especially  since  the 
average  standard  in  ilemphis  since  1905  has  been  .196  of  a  car 
mile  per  revenue  passenger,  and  it  is  a  matter  of  common  knowl- 
edge that  any  unwarranted  lowering  in  the  standard  of  public 
service  is  followed  by  general  public  dissatisfaction  and  condem- 
nation. Furthermore,  it  must  be  remembered  that  the  obliga- 
tion of  the  franchise  ordinance  of  the  Memphis  Street  Railway 
Company  imposes  the  duty  upon  the  receivers  to  so  maintain  and 
operate  their  properties  as  to  give  to  the  people  of  Memphis  a 
first-class  street  railway  service,  and  this  Commission,  under  act 
of  the  legislature,  is  expressly  forbidden  to  relieve  the  receivers 
of  that  franchise  obligation.  However,  since  this  Commission 
has  concluded  to  approve  the  cost  of  service  plan  of  street  rail- 
way operation  in  Memphis,  it  has  decided  to  fix  the  standard  of 
service  not  higher  than  .185  and  not  lower  than  .155,  believing- 
that  the  managers  will  at  least  not  lower  the  present  standard  of 
service  unless  convinced  that  such  action  may  be  taken  without 
materially  reducing  its  efficiency. 

Ba4;e  of  Return. 

[3]  The  Commission  has  determined  that  a  return  under 
present  conditions  of  not  to  exceed  7  J  per  cent  and  not  less  than 
6J  per  cent  upon  the  investment  as  of  July  1,  1919  ($11,846,- 
034)  shall  be  allowed  the  owners  of  the  property  from  and  after 
July  1,  1919. 

The  Supreme  Court  of  the  United  States  has  recently  indi- 
cated that  under  present  conditions  a  return  of  7  per  cent  to  the 
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owners  of  a  utility  -would  be  inadequate  since  "annual  returns 
upon  capital  and  enterprise  "the  world  over  have  materially  in- 
creased" owing^  to  the  world  war  (Lincoln  Gas  &  E.  Co.  v. 
Lincohi,  250  U.  S.  677) ;  and  it  is  certainly  a  matter  of  common 
knowledge  that  the  competition  for  capital  is  now  so  intense  that 
what  were  considered  reasonable  returns  before  the  war  are  not 
sufficient  to  now  attract  investments.  This  is  especially  true  in 
the  case  of  public  utilities,  and  the  recent  trend  of  .decisions  has 
been  to  award  them  in  these  times  8  per  cent  returns,  and  abun- 
dant evidence  and  x^n  abundance  of  court  and  Cioinmission  de- 
cisions were  submitted  in  this  case  to  this  Commission  whidi 
would  justify  the  allowance  of  8  per  cent  to  the  receivers  in  this 
case,  although  Mr.  Armstrong  cited  numerous  authorities  sup- 
porting  the  7  per  cent  return.  Mr.  Harris,  testifying  for  the 
city  of  Memphis,  expressed  the  opinion  that  from  7  to  7^  per 
cent  would  be  a  fair  rate  of  return.  Mr.  Richey,  representing 
this  Commission,  testified  that  8  per  cent  would  be  a  fair  return, 
and  to  the  same  effect  was  the  testimony  of  Mr.  Perkins,  repre- 
senting the  receivers.  However,  after  due  consideration,  this 
Commission  believes  its  conclusion  will  at  least  eventually  prove 
fair  to  the  public  and  the  receivers,  and,  therefore,  the  maximum 
rate  of  7^  per  cent  and  minimum  rate  of  6  J  per  cent  above  stated 
will  be  fixed. 

Bate  of  Fare. 

[4]  The  amount  of  investment  having  been  determined,  the 
rate  of  return  fixed,  the  amount  of  renewal  and  replacement 
reserve  to  be  accumulated  having  been  determined,  and  likewise 
the  standard  of  service,  the  vital  question  remaining  is  that  of 
rate  of  fare.  This  involves  a  study  of  the  past  experiences  of 
the  company  and  of  the  receivers,  and  the  probable  future  results 
of  operation  and  maintenance  of  the  Memphis  Street  Railway 
system  has,  in  the  judgment  of  the  Commission,  been  economical 
^i  efficient  This  is  impressed  by  a  comparison  of  costs  and 
operating  results  in  Memphia  with  those  of  other  American  cities, 
«nd  by  the  fact  that  at  no  time  during  the  hearings  of  this  cause 
lias  there  been  any  suggestion  of  inefficiency  or  extravagence  in 
the  management  of  the  Memphis  property.  The  president  of 
the  company  has  been  with  the  properties  fifteen  years  j  he  has 
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made  a  study  of  conditions  in  Memphis,  the  growth  of  the  city 
and  is  familiar  with  its  prospects  as  he  is  with  the  necessities  of 
the  system;  and  the  Commissiim  is  oonstrained  to  give  much 
weight  to  his  estimates  of  operiating  costs  and  rerenues.  How* 
ever,  the  estimates  of  Mr.  Tutwiler  and  Mr«  Harris  as  to  operate 
ing  costs  were  not  materially  different — indeed,  Mr.  Harris' 
estimates  were  slightly  higher.  They  agreed  that  in  addition  to 
return  upon  investment,  renewal  and  replaoement  reserve,  oper- 
ating expenses  and  taxes,  good  practice  dictated  the  provision  of 
at  least  $100,000  to  meet  contingencies  which  were  liable  to  arise 
during  the  year  in  coimection  with  a  property  of  such  magnitude, 
in  connection  with  the  operation  of  which  there  were  some  mate- 
rial hazards.  Mr.  Tutwiler  and  Mr.  Harris  were  widely  diver- 
gent in  their  estimates  of  traffic  for  1920.  We  are  of  the  opinion 
that  the  estimate  of  Mr.  Harris  was  much  too  high  and  it  is 
possible  that  the  estimate  of  Mr.  Tutwiler  is  somewhat  too  low. 
Assuming  a  traffic  materially  higher  than  that  estimated  by  Mr. 
Tutwiler,  and  materially  lower  than  that  estimated  by  Mr.  Har- 
ris, yet  resolving  the  doubt  in  favor  of  the  public,  we  are  con- 
vinced that  a  6-cent  fare  will  not  provide  sufficient  revenues  to 
maintain  proper  standard  of  service,  to  provide  for  a  renewal 
and  replacement  reserve,  and  a  fair  return  upon  the  investment. 
We  have  reached  this  conclusion  reluctantly  but  irresistibly,  but 
if  this  Commission  be  mistaken  and  the  fares  to  be  hereinafter 
fixed  shall  provide  revenues  in  excess  of  those  actually  required, 
the  excess  will  be  passed  under  the  plan  to  surplus  and  may  be 
refunded,  as  it  were,  to  the  public  in  the  form  of  lower  fares  at 
a  later  date. 

The  Conunission  has  been  impressed  with  the  wisdom  and  jus- 
tice of  providing  a  lower  fare,  if  practicable,  for  the  frequent , 
users  of  street  cars  and  a  higher  fare  for  the  casual  rider.  With 
this  in  mind,  the  Commission  has  estimated  the  revenues  deriv- 
able from  a  combination  ticket  rate  and  a  cash  fare  rate,  and  has 
reached  the  conclusion  that  by  the  sale  of  tickets  in  quantities  of 
10  for  65  cents,  and  in  the  absence  of  a  ticket,  exacting  a  7-cent 
cash  fare,  revenues  approximately  sufficient  to  meet  financial 

requirements  will  result,  and  it  will  be  accordingly  ordered. 
p.UJi.i92oa 
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Skip-stop  Plan  of  Operation. 

There  was  no  evidence  introduced  tending  to  discredit  tiie  claim 
that  the  skip-stop  plan  of  oporation  of  cars  in  Memphis  reduced 
the  cost  of  providing  the  same  standard  of  service  about  $100,000. 
This  plan  of  operation  has  been  adopted  in  other  cities  of  the 
comiti^,  and  has  been  commended  and  has  proven  satisfactory. 
It  is  contended  that  it  is  in  the  line  of  progress  in  street  railway 
operation  and  will  eventually  became  generally  adopted.  Wheth- 
er this  claim  is  well  founded,  remains  to  be  demonstrated  The 
plan  has  been  commended  by  many  students  of  street  railway 
problems  and  has  been  introduced  by  more  than  one  Commission. 
However,  if  it  were  abolished  in  Memphis  at  this  time,  it 
seems  reasonably  certain  that  the  increased  expense  of  providing 
service  there  would  make  a  flat  7-cent  cash  fare  necessary.  In 
view  of  this  fact,  and  of  the  merits  of  the  skip-stop  plan  which 
have  been  recognized,  this  Commission  will  not  at  this  time  order 
its  discontinuance,  but  will  direct  conferences  looking  to  the 
ou)difications  of  it  that  will  lessen  resulting  inconvenience  with- 
out working  a  material  abandonment  of  the  plan. 

In  order  to  make  progress  with  its  work  in  this  case,  the-  Com- 
mission first  settled  the  points  as  to  valuation  of  tiie  property, 
^e  rate  of  return,  the  rate  of  fare,  the  standard  of  service,  the 
akip-stop  plan,  the  traffic  survey,  and  the  service  cost  plan.  On 
all  these  propositions  the  action  of  the  Commission  was  unani- 
mous except  as  to  the  amount  to  be  allowed  for  development  cost 
^d  superseded  property,  and  the  initial  rate  of  fare.  Having 
settled  these  questions,  it  only  remained  to  work  out  the  details 
^f  the  service  cost  plan. 

At  the  beginning,  the  Commission  was  aided  by  the  sugges- 
tions of  Mr.  Koss  W.  Harris,  the  city's  expert,  who  favored  such 
*  plan,  but  he  was  called  away  before  the  plan  was  worked  out, 
*^<i  the  Commission  called  in  its  own  expert,  Mr.  Richey,  and 
^ith  his  assistance  and  under  his  advice  the  Commission  com- 
pleted the  service  cost  pian,  which  will  be  embodied  in  the  order 
^  the  case. 

I^his  opinion  is  concurred  in  by  Chairman  Enloe  and  Com- 
^^ioner  Hannah,  Commissioner  Welch,  dissenting. 
^•^Ml.l920C. 
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Welch,  Commissioner^  dissenting: 

Benewfd  and  Replacement  Bewrvfi,  July  1,  1919. 

I  regret  that  I  cannot  agiee  with  the  majority  of  the  Com- 
mission  in  taking  out  the  $401,212  in  the  renewal  and  replace- 
ment reserve  July  1,  1919,  which  results  in  a  diiFerence  in  opin- 
ion as  to  the  rate  base  of  $2,010,600. 

If  the  reasoning  of  the  majority  of  the  Commission  justifies 
this  action,  it  is  my  view  that,  as  handled,  this  amount  is  de- 
ducted from  that  part  of  the  superseded  property  disallowed^ 
thereby  relieving  the  company  of  a  good,  valid,  and  binding  ob- 
ligation to  the  public  through  the  deduction  of  this  item  from  a 
disallowed  claim.  The  slight  mention  of  this  item  by  Mr.  Richey 
in  his  report  is  impressive. 

In  my  minority  opinion  on  the  question  of  value  allowing  the 
invoice  of  property  on  hand  at  first  cost  plus  10  per  cent  for 
going  concern,  I  made  no  deduction  for  normal  depreciation  on 
account  of  age  or  natural  wear  on  the  ground  that  if  kept  in 
proper  repair  and  properly  maintained  it  could  render  normal 
operating  efficiency.  There  is  an  additional  depreciation  bring- 
ing the  property  below  normal  operating  efficiency  in  the  way  of 
accrued  depreciation,  or  deferred  renewals  and  replacements^ 
part  of  which  this  $401,212  would  take  care  of ,  and  I  insist  that 
the  record  shows  beyond  a  doubt  that  there  exists  an  accrued 
depreciation  in  excess  of  the  $401,212,  and  I  furdier  insist  that 
to  justify  the  invoice  plus  10  per  cent  as  rate  base^  this  deferred 
depreciation  should  be  provided  for  by  the  company  and  cer- 
tainly to  the  extent  that  the  amount  paid  in  by  the  public  and 
set  aside  by  the  company  for  this  purpose,  as  is  shown  July  1^ 
1919,  should  remain. 

On  page  26  of  his  report  on  the  Appraisal  of  Property  of  the 
Memphis  Street  Railway  Company,  Mr.  Richey  says: 

^^It  should  also  be  noted  that,  in  1916  Bay  State  rate  case 
decision,  although  the  Commission  criticized  the  company  quite 
severely  for  its  failure  to  provide  for  renewals  and  replacements,, 
while,  in  the  meantime,  paying  a  moderate  rate  of  dividend,, 
and  at  the  same  time  allowing  the  property  to  run  down  to  a  con- 
dition of  less  than  normal  operating  efficiency,  nevertheless  it 
did  not  make  any  deduction  from  the  rate  base  on  account  of 
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such  depreciation,  but  recommended  that  the  ccnnpany  make  'an 
earlj  restoration  of  the  values  which  have  disappeared  from  the 
property  by  taking  care  ©f  current  repairs  and  renewals,  and 
replacing  antiquated  and  decrepit  property  before  figuring  the 
profits  available  for  distribution  in  the  form  of  dividends  on 
common  stock/' 

As  to  the  right  of  the  public  to  this  f und,  it  is  not  necessary  to 
discuss  except  to  refer  to  the  majority  opinion  of  the  Commis- 
sion, reading  as  follows : 

"Pag^  23  of  Mr.  Eichey's  printed  report  shows  that  the  re- 
newal and  replacement  reserve  for  which  the  company  was  obli- 
gated to  account  to  the  public,  amounting  to  $401,212,  was 
deducted  from  the  total  of  superseded  property  instead  of  carry- 
ing that  amount  into  the  total  value  of  the  property  or  the  rate 
base." 

As  to  the  question  of  the  existence  of  accrued  depreciation  on 
account  of  deferred  maintenance,  renewals,  and  replacements,  I 
desire  to  discuss  briefly.  For  this  purpose  Mr.  Kiche/s  Table 
No.  II  will  suffice  and  is  referred  to.  During  the  prewar  p^iod, 
ten  years,  1905  to  1914,  inclusive,  the  company's  total  invest- 
ment (adding  the  ten  years)  was  $90,107,955,  or  a  yearly  aver- 
age of  $9^010^795,  and  during  this  period  it  is  Aown  that  the 
company's  requirements  (which  are  taken  as  normal)  for  re- 
newals and  replacements  by  taking  the  amount  spent  for  the 
renewal  and  replacement  of  property  from  the  capital  and  re- 
newal and  replacement  accounts,  as  Is  shown  by  capital  expendi- 
tures for  superseded  property,  $1,644,011  and  $184,405  from 
renewal  and  replacement  reserve,  a  total  of  $1,828,416  for  the 
ten  years,  or  an  average  of  $182,841  per  year,  or  2.03  per  cent 
of  the  total  investment  per  year. 

From  1915  to  July  1, 1919,  the  total  property  investment  was, 
according  to  Kichey  Table  No.  II,  $50,208,806,  or  an  average 
yearly  investment  of  $11,157,512,  and  during  this  period  the 
amount  of  property  superseded  and  replaced  from  capital  and 
replaced  from  the  renewal  and  replacement  reserve  was  $231,- 
343,  or  an  average  of  $51,409  per  year,  which  was  .46  per  cent 
of  the  value  of  the;  property  as  shown  by  Richey^s  Table  No.  II, 
thus  showing  an  accrued  depreciation  in  the  way  of  deferred 
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renewals  and  replacements  of  1.57  per  cent,  being  the  difference 
between  the  2.08  per  cent  during  the  ten-rear  prewar  period  and 
the  .46  per  cent  the  past  four  and  one-half  years.  This  result 
in  dollars  and  cents  amounts  to  $175,178  per  year,  or  $788,278 
for  the  four  and  one-half  years  up  to  July  1,  1919,  and,  there- 
fore, it  can  be  seen  on  this  base  that  $401,212  is  insufficient  to 
cover  the  item  of  aocrued  depreciation  by  the  sum  of  $387,066. 
The  reason  for  the  existence  of  this  deferred  renewal  and  re- 
placement expenditures  is  very  clear,  be>ing  deferred  on  account 
of  war  conditions.  The  amount  above  estimated  to  have  been 
necessary  to  maintain  the  property  to  a  point  of  normal  operat- 
ing efficiency,  being  the  $51,409  spent  and  $175,173  deferred, 
a  total  of  $226,582  per  year,  is  not  only  sustained  by  the  result 
of  the  ten-year  prewar  period,  but  by  the  company,  the  experts, 
and  the  opinion  of  the  majority  of  the  Commission.  The  com- 
pany, during  the  year  1919,  put  aside  $228,531,  an  excess  of 
my  estimation  of  $1,949.  The  experts,  quoting  the  majority  of 
die  Commission,  have  the  following  to  say: 

"Approaching  the  discharge  of  its  duty  with  respect  to  depre- 
ciation or  renewal  and  replacement  reserve,  the  Commission 
heard  much  testimony,  and  finally  requested  the  engineers,  Mes- 
srs. Bichey,  Perkins  and  Harris,  to  submit  to  the  Commission 
their  respective  views  as  to  the  basis  upon  which  the  renewal  and 
replacement  reserve  should  be  accumulated. 

"Mr.  Richey  advised  the  Commission,  in  an  elaborate  opinion, 
that  in  his  judgment  the  adequate  and  proper  annual  allowance 
for  renewal  and  replacement  reserve  on  the  property  in  existence 
on  July  1,  1919,  was  $243,042.  Mr.  Perkins  likewise,  in  a  care- 
fully prepared  presentation,  figured  the  proper  amount  to  be 
set  up  annually  at  $308,000,  while  Mr.  Harris  submitted  four 
bases  for  renewal  and  replacement  accruals,  but  agreed  that  the 
amount  necessary  to  be  either  accumulated  currently  per  annum, 
or  eventually  provided  through  amortization,  was  approximately 
$300,000." 

It  will  be  noted  that  the  amounts  named  by  the  experts  are  all 
in  excess  of  my  figure  and  it  will  be  further  noted  that,  following 
that  conclusion,  the  majority  of  the  Commission  names  the  same 
figure  as  set  aside  by  the  company  which  is  slightly  in  excess  of 
my  figure. 
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Again  qu^tlBg  th6  majotri^  opinion  ef  the  Cknumiission: 

'^While  the  Commission  realized  the  importance  of  providing 
out  of  earnings  an  adequate  renewal  and  replacement  reserve, 
it  is  of  the  opinion^  in  view  of  the  present  condition  of  the  prop- 
erty that  a  somewhat  smaller  accumulation  than  that  recommend- 
ed by  any  of  the  engineers  will  suffice,  bearing,  in  mind  its  ri^t, 
if  the  amount  now  fi^ed  diall  prove  insufficient,  to  direct  later  a 
larger  accumulation.  The  Commission  is  of  the  opinion  that 
$7^600,000  represents  the  cost  of  the  renewable  property  and 
that  3  per  cent  of  that  amount  should  be  accumulated  and  s^e- 
gated  from  earnings  per  annum  for  a  renewal  and  replacement 
reserve." 

In  referring  to  annual  report  of  the  company  for  the  year 
1918,  signed  by  Mr.  Tutwiler,  president,  and  filed  by  him  as 
Exhibit  "X,"  on  page  7  under  the  head  of  "Kevenues"  and  page 
9  under  the  head  of  "General,"  it  will  be  seen  that  he  recognizes, 
due  to  the  age  of  the  depreciable  property,  the  necessity  of 
greater  expenditures  and  that  the  standard  of  maintenance  has 
not  been  as  high  as  in  past  six  years.  It  is  only  since  1911  that 
any  amount  has  been  set  aside  for  this  purpose,  the  greater  part 
having  been  taken  care  of  through  the  sale  of  securities  and 
going  into  capital  investment  account.  The  following  is  a  quo- 
taticHi  from  the  1918  report  of  Mr.  Tutwiler: 

'It  will  be  seen  that  charges  for  renewals  and  replacements 
were  increased  from  $75,635.86  in  1917  to  $169,557.06  in 
1918.  Maintenance  plus  renewal  and  replacement  reserve  for 
1918  is  on  the  basis  of  20  per  cent  of  gross  earnings.  Due  to 
the  increasing  age  of  the  depreciable  property  of  the  oompany 
and  the  necessity  for  greater  expenditures  for  renewals  and  re^ 
placements,  this  increase  is  deemed  wise. 

"The  physical  condition  of  the  compan/s  plant,  property  and 
equipment  is  still  good,  but  the  standard  of  maintenance  has  not 
been  as  high  during  the  year  as  in  past  years,  due  to  enforced 
economies  that  were  necessary  on  account  of  insufficient  reve- 


nues.'' 


Appraisal. 


Having  disagreed  vdth  Mr.  Eichey  in  certain  respects  as  to 
his  findinga  and  theories^  I  could  not  consistently  concur  in  toto 
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with  the  following  expresaions  in  the  majority  opinion  with 
respect  to  Mr.  Richey : 

*^Mr.  Albert  S.  Richey,  of  the  Worcester  Polytechnic  Institute, 
Worcester,  Massachusetts,  a  consulting  engineer  of  national 
reputation  and  of  wide  experience  in  street  railway  appraisal 
work  representing  both  state  Commissions  and  utilities,  was  ap- 
pointed to  represent  this  Commission;  Mr.  J.  H.  Perkins  of 
Birmingham,  Alabama,  likewise  a  consulting  aogineer  of  wide 
experience  and  reputation,  was  designated  by  the  receivers  of 
the  company  as  their  representative;  and  Mr.  Ross  W.  Harris 
of  Madison,  Wisccmsin,  for  many  years  connected  with  the  Rail- 
road Commission  of  Wisconsin,  and  also  a  consulting  engineer  of 
extensive  experience,  was  designated  by  the  city  of  Memphis 
as  its  representative  to  make  the  appraisal,  and  this  Commission 
now  considers  it  fortunate  that  men  of  such  recognized  integrity 
and  ability  were  selected  and  served  in  this  appraisal  work." 

I  am  of  the  opinion  that  upon  request  of  the  city  of  Memphis, 
this  Commission  should  appoint  an  engineer  recommended  by  the 
Chairman  of  the  Interstate  Commerce  Commission  to  revie^^  the 
report  of  Mr.  Richey  and  to  examine  the  property  of  the  Mem- 
phis Street  Railway  Company,  with  special  instructions  to  de- 
termine and  report  the  amount  of  accrued  depreciation,  including 
deferred  renewals  and  replacements  as  of  July  1,  1919,  which 
would  bring  the  property,  or  any  parts  thereof,  below  normal 
operating  efficiency,  and  that  the  company  be  required  to  provide 
a  sufficient  renewal  and  replacement  reserve  to  offset  the  amoimt 
of  such  accrued  depreciation  and  deferred  renewals  and  replace- 
ments, and  that  the  order  of  the  Commission  should  so  provide, 
or  that  the  $401,212  in  the  renewal  and  replacement  reserve  as 
of  July  1,  1919,  should  be  accounted  for  by  the  company  as 
otherwise  suggested  in  this  minority  opinion. 

Reproduction  Cost  New. 

The  majority  members  of  the  Commission  refer,  to  this  sub- 
ject in  the  majority  opinion  in  connection  with  estimates  sub- 
mitted as  follows : 

"However,  in  addition  to  the  reports  of  the  appraisers  of  the 
original  or  historic  cost  of  the  properties,  thwe  was  submitted 
estimates  of  the  r^roduction  cost  new  of  the  physical  properties 
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at  the  present  time,  according  to  -which  the  present  cost  to  repro- 
duce the  physical  property  of  the  company  would  exceed  $19,- 
000,000." 

This  theory  will  be  found  to  have  been  generally  condemned 
by  both  state  Commissions  and  the  courts,  and  is  unsound  from 
the  standpoint  of  not  only  the  public  but  from  that  of  the  utility 
companies,  and,  especially,  in  my  opinion,  from  the  standpoint 
of  the  utility  companies.  This  theory  applied  to  the  Memphis 
Street  Railway,  as  I  understand,  would  at  this  time  on  account 
of  the  high  cost  of  materials  and  labor,  on  the  assumption  that 
the  high  prices  would  affect  $8,000,000  of  property  included  in 
the  invoice  of  $9,306,042,  show  the  following  result  It  would 
not  only  be  necessary  first  to  deduct  from  the  $8,000,000  the 
natural  depreciation  on  account  of  natural  wear  and  its  age, 
which,  in  my  opinion,  would  not  be  less  than  30  per  cent,  or 
$2,400,000,  but  also  the  accrued  depreciation  of  not  less  than 
$600,000,  or  a  total  of  $3,000,000,  leaving  net  cost  value  of 
$5,000,000  to  reproduce  new  at  a  cost  of  $2  now,  on  account  of 
present  high  prices,  to  replace  each  $1  value  as  originally  pur- 
chased and  as  reflected  in  the  $5,000,000.  This  would  place 
the  value  now  on  the  theory  of  reproduction  cost  new  at  $10,- 
000,000  plus  the  remaining  $1,306,042,  or  a  total  of  $11,306,- 
042  as  the  rate  base. 

Xow,  on  the  assumption  that  we  will  gradually  reach  normal 
conditions  in  thirty  years,  the  rate  base  would  reduce  in  fifteen 
years  $2,500,000,  or  to  $8,806,042,  and  in  thirty  years  it  would 
reduce  back  to  $5,000,000  plus  $1,806,042|  or  $6,306,042^  and 
in  the  meantime  it  would  be  necessary  and  either  the  city  or  the 
company  would  demand  a  new  appraisal  whenever  the  cost  of 
labor  and  materials  either  inereased  or  decreased.  In  my  opin- 
ion,  the  historical  cotft  theory  ia  both  piacticable  and  sound,  and 
is  simple  in  operation,  as  you  simply  follow  the  dollar  invested 
and  see  that  the  investor  gets  a  reasonable  return  on. it  as  long 
as  it  is  invested,  and  the  only  revision  necessary  after  the  rate 
base  is  fixed  is  the  revision  of  the  rate  of  return  as  the  price  of 
money  goes  up  or  down.  After  the  property  is  pla(^ed  under  the 
jurisdiction  of  the  utility  Commission  and  the  rate  base  deter- 
mined, then,  of  course,  a  standard  rule  of  accounting  must  be 

P.UJt.l920C. 

Digitized  by  VjOOQIC 


316  TENNESSEE  RAILROAD  AND  PUBUC  UTIUTIES  COMMISSION. 

provided,  and  it  must  be  seen  that  this  standard  rule  of  acoount- 
ing  is  complied  with  by  the  utility, 

Beasondblenesa  of  Raie  Base  of  $10,2S6,6Jf6. 

By  an  examination  of  Richey's  Table  IL,  where  he  starta  back 
on  July  1,  1919,  with  an  assumfsd  value  of  $11,236,586,  it  will 
be  found  by  carrying  the  value  $11,846,034,  agreed  upon  by  the 
majprity  members  of  the  Commission,  back  through  this  table 
that  the  avera^^  investment  during  the  ten  prewar  periods  from 
1905  to  1914,  inclusive,  would  be  $9,620,243,  or  an  increase  of 
$609,448  over  the  average  value  of  $9,010,795  as  shown  by 
Richey's  Table  II.,  and  with  an  average  yearly  profit  of  $582,- 
520,  the  company  would  have  made  during  the  prewar  period 
on  the  valuation  as  adopted  by  the  majority  members  of  the 
Commission  6.16  per  cent.  On  the  other  hand,  to  carry  my  val- 
uation of  $10,236,646  back  through  Richey's  Table  IL,  instead 
of  the  assumed  value  of  $11,236,586,  or  $999,940  less  than  the 
average  value  shown  by  Mr.  Richey's  table,  would  show  an  aver- 
age value  of  $8,010,855  with  the  average  yearly  profit  of  $582,- 
520  would  result  in  a  profit  to  the  company  on  my  valuation  dur- 
ing the  ten  prewar  years  of  7.27  per  cent,  and,  therefore,  to- 
allow  the  Memphis  Street  Railway  Company  7.27  per  cent  on 
my  valuation  of  $10,236,646  would  give  them  the  same  rate  of 
profit  in  the  future  as  it  enjoyed  during  this  prewar  period^ 
and,  in  view  of  the  rate  bf  return  agreed  upon  by  the  Commission,. 
it  occurs  to  me  that  the  valuation,  as  placed  by  me,  is  ample  and, 
if  I  understand  the  intention  of  the  legislature  in  passing  this 
law  was  to  protect  the  public  service  corporations  against  the 
abnormal  increases  in  exp^ises  for  operation,  and  not  the  inten- 
tion to  increase  the  rate  of  return  if  it  appeared  to  be  reasonable 
during  the  prewar  period,  and  since  my  valuation  with  the  rate 
of  retnm  applied  as  agreed  upon  takes  care  of  this  emergency 
(Konditioii,  it  occurs  to  me  that  it  should  be  considered  ample  and 
reasonable. 

InUial'Rate  of  Fare. 

Mr.  Harris,  the  expert  representing  the  city,  and  Mr.  Tut- 
wiler,  president  of  the  company,  as  is  shown  by  the  records,, 
agreed  on  the  estimate  of  operating  expenses  for  the  year  1920^ 
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The  estimate  made  by  Mr.  Harris  was  somewhat  in  excess  of 
that  by  Mr.  Tutwiler. 

After  these  two  gcratlemen  agreed  upon  the  estimation  of  oper- 
ating expenses  for  the  year  1920,  it  was  only  necessary  for  them 
to  agree  on  the  number  of  passengers  which  would  be  carried  on 
the  6-cent  fare  in  order  that  the  Commission  might,  by  a  simple 
calculation,  determine  the  rate  of  fare  necessary  to  give  the  com* 
pany  a  net  7^  per  cent  return. 

Mr.  Tutwiler  estimated  the  number  of  passengers  which  would 
be  carried  for  the  year  1990  at  60,000,000 ;  Mr.  Harris,  57,- 
000,000.  During  the  emergency  case  hearing  last  year,  Mr.  Tut- 
wiler and  Mr.  Harris  each  estimated  the  number  of  passengers 
which  would  be  carried  during  the  year  1919,  and  the  final  re- 
sult of  operation  for  that  year  showed  Mr.  Tutwiler's  estimate 
as  something  in  excess  of  5,000,000  under,  and  Mr.  Harris' 
something  over  1,000,000  under  the  number  of  passengers  ac- 
tually parried.  The  result  of  January,  1920,  operation,  as  an 
index  io  the  number  of  passengers  which  will  be  carried  during 
the  year  1920  as  compared  with  January,  1917  and  1918,  using 
January  of  these  years  a&  an  index,  shows  that  the  number  of 
passengers  in  1920  would  be  approximately  68,000,000,  or  1,- 
000,000  in  excess  of  the  amount  estimated  by  Mr.  Harris,  and, 
therefore,  it  is  my  opinion  that  the  estimation  of  57,000,000 
passengers  for  1920  by  Mr.  Harris  should  be  given  more  weight 
than  the  50,000,000  estimated  by  Mr.  Tutwiler,  and  it  is  fur- 
ther my  opinion  tbat  the  estimation  of  Mr.  Harris  is  somewhat 
in  excess  of  the  number  of  passengers  which  will  be  carried  dur- 
ing the  year  1920  and  that  Mr.  Tutwiler's  estimation  is  some- 
what lower,  and  in  order  to  determine  a  base  upon  which  to 
figure  the  probable  result  of  the  1920  operations,  I  do  not  think 
it  would  be  unreasonable  to  adopt  as  this  base  58,500,000  pas- 
sengers, being  an  average  between  the  estimation  of  these  two 
gentlemen,  and  on  this  base  it  will  be  found  from  this  agreed 
base,  and  53,60(T,000  passengers  that  5.8-cent  fare  will  be  neces- 
sary to  pay  operating  expenses,  3  per  cent  for  renewal  and  re-  . 
placement  on  $7,600,000  depreciable  property,  as  agreed  upon 
by  the  Commission,  and  7^  per  cent  return  on  a  rate  base  of 
$10,236,646,  and,  therefore,  a  6-cent  rate  of  fare  would  pay  the 
above  operating  expenses,  renewal  and  replacement  charge,  to- 
P.r.R.l920C. 
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gether  with  7|  per  cent  return,  and  leave  a  balance  of  $107,000 
as  a  surplus. 

After  a  most  thorough  analysis  of  the  proof  in  the  case,  I  am 
of  the  opinion  that  the  initial  rate  of  fare  should  be  6  cents. 

I  fuDy  agree  with  the  wording  of  the  opinion  of  the  majority 
of  the  Commission  only  in  reference  to  the  following  subjects, 
discussed  under  separate  heads,  viz. :  Benewal  and  Keplacement 
Beserve  (Bequirement8)y  Standard  of  service,  rate  of  return, 
and  the  skip-stop  plan  of  operation  (Modified). 

I  also  agree  with  the  wording  of  the  order  under  the  following 
heads,  viz. :  Cost  of  Service,  System  of  Accounting,  Standard  of 
Service,  Eenewal  and  Eeplacement  Beserve  (Bequirements),  In- 
juries and  Damages  (Bequirements),  Taxes,  Bate  of  Betum, 
Fare  Index  Fund,  Bates  of  Fare  (Scale),  Statements,  Traffic  Sur^ 
vey  and  Skip-Stop  Plan  (Modified). 

1  disagree  with  the  majority  of  die  Commission  on  the  pro- 
visions of  the  order  under  the  following  heads,  viz. :  Investment 
(Bate  Base)y  Initial  Bate  of  Fare^  and  as  otherwise  stated  in 
my  minority  opinion.  With  these  explanations  I  am  joining  the 
majority  of  the  Commission  in  signing  the  order. 

Eespectfully  submitted, 

George  N.  Weldb. 

Order. 

The  Commission,  having  on  date  hereof  made  and  filed  a  re- 
port  containing  its  findings  of  fact  and  conclusions  thereon^ 
which  report  is  referred  to  and  made  a  part  hereof. 

It  is  ordered,  that  the  receivers  of  the  Memphis  Street  Bail- 
way  Company,  during  the  time  it  shall  remain  in  the  hands  of 
the  receivers,  and  the  Memphis  Street  Bailway  Company,  after 
the  receivership  shall  have  terminated,  shall  operate  under  the 
following  orders: 

Cost  of  Service. 

The  cost  of  service  shall  include  operating  expenses,  including 
such  allowances  for  a  renewal  and  replacement  reserve  and  for 
an  injuries  and  damage  reserve  as  are  herein  or  subsequently* 
may  be  provided  for  by  the  Commission,  as  well  as  taxes  and  a 
return  on  investment  as  herein  described. 
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System  of  Ac€<nmling. 

All  accomits  of  the  company  sliall  be  kept  in  full  accordance 
with  the  classification  of  account  as  prescribed  by  the  Interstate 
Commerce  Commission,  ifvith  such  modifications  thereof  as  the 
Tennessee  Bailroad  and  Public  Utilities  Commission  may  make 
from  time  to  tima 

Standard  of  Service. 

The  service,  which  shall  be  provided  by  the  company,  shall  be 
subject  at  all  times  to  the  control  of  the  Commission.  Until  such 
time  as  the  Conunission  may  make  further  order  relative  to  the 
standard  of  service,  the  company,  during  each  month,  shall  pro- 
vide not  less  than  .155  nor  more  than  .185  passenger  car  miles 
for  each  revenue  passenger  carried. 

Investment. 

The  investment  upon  which  a  return  shall  be  allowed  to  the 
company  as  a  part  of  the  cosi  of  service  shall  be  $11,846,034,  as 
of  July  1, 1919,  plus  such  amounts  as  have  been  or  may  be  add- 
ed, and  minus  such  amounts  as  have  been  or  may  be  deducted 
after  July  1,  1919,  in  accordance  with  the  accounting  methods 
prescribed  by  the  Commission.  Such  additions  and  deductions 
shall  be  made  only  with  the  approval  of  the  Commission. 

Renewal  amd  Replacement  Reserve. 

The  company  shall  establish  and  maintain  a  renewal  and  re- 
placement reserve,  which  shall  consist  of  such  amounts  as  have 
been  credited  to  such  reserve  since  July  1,  1919,  to  the  date  of 
this  order,  plus  such  credits  and  less  such  charges  as  are  herein 
provided  for.  Such  renewal  and  replacement  reserve  shall  be 
credited  monthly  with  one-twelfth  of  3  per  cent  of  the  invest- 
ment in  depreciable  property  until  the  balance  in  such  reserve 
shall  have  reached  the  amount  of  $500,000,  and  thereafter  when- 
ever the  balance  in  such  reserve  shall  be  more  than  $300,000  and 
less  than  $600,000 ;  whenever  the  balance  in  such  reserve  is  great- 
er than  $500,000,  the  monthly  credit  to  such  reserve  shall  be  one- 
twelfth  of  2  per  cent  of  the  investment  in  depreciable  property ; 
and  whenever  the  balance  in  such  reserve  is  less  than  $300,000, 
the  monthly  credit  to  such  reserve  shall  be  one-twelfth  of  4  per 
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cent  of  the  depreciable  property.  The  orients  to  such  reserve, 
as  above  provided,  shall  be  charged  to  operatiiig  expenses  and 
considered  as  a  part  of  the  cost  of  service.  The  investment  in 
depreciable  property  shall  be  $7,600,000  as  of  July  1,  1919,  plus 
such  amounts  as  have  been  or  may  be  added,  and  less  such 
amounts  as  have  been  or  may  be  deducted  after  July  1,  1919,  in 
accordance  with  the  accounting  methods  prescribed,  and  with  the 
approval  of  the  Commission.  The  balance  in  such  reserve  shall 
be  deposited  or  invested  in  the  bonds  of  the  company,  or  in  such 
other  maimer  as  may  be  approved  by  the  Commission,  and  any 
interest  accruing  therefrom  shall  be  credited  to  such  renewal  and 
replacement  reserve.  Such  renewal  and  replac«nent  reserve 
shall  be  used  for  the  sole  purpose  of  providing  renewals  and  re- 
placements (other  than  ordinary  maintenance)  due  to  ordinary 
depreciation,  obsolescence  or  abandonment,  as  may  be  approved 
by' the  Commission  from  time  to  time,  and  in  accordance  with 
the  accounting  methods  prescribed  herein* 

Injuries  and  Damage  Reserve. 

The  company  shall  maintain  an  injuries  and  damage  reserve 
which  shall  consist  of  the  balance  in  such  reserve  at  the  date  of 
this  order,  plus  such  monthly  credits  in  amount  and  method  of 
determination  as  may  be  approved  from  time  to  time  by  the  Com- 
mission, and  less  only  such  charges  as  may  be  made  in  respect  of 
payments  on  account  of  injuries  and  damages  as  prescribed  in 
the  standard  classification  of  accounts.  Monthly  credits  to  this 
reserve,  as  above  described,  shall  be  charged  to  operating  expenses 
and  considered  as  part  of  the  cost  of  service.  The  balance  in  such 
reserve  shall  be  deposited  or  invested  in  the  bonds  of  the  com- 
pany, or  in  such  other  manner  as  may  be  approved  by  the  Com- 
mission, and  any  interest  accruing  therefrom  shall  be  credited 
to  such  injuries  and  damage  reserve. 

Taxes. 

All  taxes  shall  be  considered  as  a  part  of  the  cost  of  service, 
and  shall  be  charged  monthly  as  accrued,  or  as  nearly  as  possible 
estimated. 

Bate  of  Return.. 

Eeturn  on  the  investment  shall  be  considered  as  a  part  of  the 
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cost  of  aer^e  anji  shall  be  allowed,  monthly  at  a  rate  per  annma 
not  more  than  7^  per  cent  nor  less  than  6^  per  cent.  Such  rate 
of  return  shall  not  be  more  than  6^  per  cent  during  any  month 
when  the  fare  index  fund  balance  is  less  than  $60,000.  During 
each  month  whej^itbelace  index  fund  balance  is  above  $60^000, 
the  return  may  be  at  any  rate  between  6^  per  cent  and  7^  (inr 
elusive),  which  the  company  may  be  able  to  pay  out  of  the  cur- 
rent revenues  for  such  month,  after  paying  operating  expenses, 
charges  to  reserves,  and  tax  accruals,  but  without  decreasing  the 
fare  index  fund  balance  below  $60,000.  Should  earnings  of  the 
company  during  any  month,  plus  the  balance  then  in  the  fare 
index  fund,  be  insufficient  to  pay  such  minimum  return  as  above 
described,  then  such  deficit  in  return  paym^its  shall  be  paid 
from  the  earnings  of  succeeding  months^  plus  accrued  interest 
at  the  rate  of  6^  per  cent  per  annum,  before  any  amounts  are 
added  to  the  fare  index  fund. 

Fare  Index  Fund. 

The  company  shall  establish  a  fare  index  fund  by  crediting  to 
such  fund  monthly  all  revenues  after  cost  of  service,  as  described 
herein,  shall  have  been  paid.  Such  fare  index  fund  shall  be  used 
to  pay  such  deficits  as  may  occur  between  revenues  and  the  cost 
of  service,  and  it  shall  also  serve  to  determine  the  rate  of  return 
on  the  investments,  as  hereinbefore  described,  as  well  as  to  deter- 
mine the  rate  of  fare,  as  follows: 

Whenever,  on  January  1st,  or  July  1st,  of  any  year,  the  bal- 
ance in  the  fare  index  fuad  shall  be  greater  than  $200,000  and 
shall  have  been  increasing  during  the  preceding  two  months,  the 
rate  of  fare  shall  then  be  reduced  to  the  next  lower  in  the  follow- 
ing list ;  whenever,  on  January  Ist,  or  July  1st,  of  any  year,  the 
balance  in  such  fund  shall  be  less  than  $60,000,  and  shall  have 
been  decreasing  during  the  preceding  two  months,  the  rate  of 
fare  shall  be  increased  to  the  next  higher  in  the  following  list. 
In  the  emergency  that  the  fare  index  fund  continues  to  increase 
for  two  successive  months  after  a  decrease  in  the  rate  of  fare,  or 
continues  to  decrease  for  two  successive  months  after  an  increase 
in  the  rate  of  fare,  then  the  company,  with  the  permission  of  this 
Commission,  may  announce  an  emergency  change  in  the  rate  of 
fare,  and  put  into  effect  the  next  indicated  rate  of  fare  forthwith, 
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without  waiting  for  the  succeeding  r^ular  data  of  Januaiy  Isc 
or  July  1st 

Bates  of  Fare. 

The  rates  of  fare  which  automatically  may  be  in  effect  in  ac- 
cordance with  the  operations  of  the  fare  index  fund,  as  above 
described,  shall  be  as  follows: 

No.  1-7-8  cent  cash. 

No.  2 — 8  cent  cash,  with  10  tickets  for  75  cents. 

No.  3 — 7  cent  cash. 

No.  4 — 7  cent  caah,  with  10  tickets  for  65  cents. 

Na  6 — 6  cent  cash. 

No.  6 — 6  cent  cash,  with  10  tickets  for  56  cents. 

No.  7 — ^5  cent  cash. 

Whenever  fare  No.  2  or  fare  No.  6,  as  listed  above,  shall  go 
into  effect  in  the  operation  of  this  order,  the  Commission  will  ex- 
tend this  list  either  upward  or  downward,  as  may  be  necessary, 
and  will  make  further  additions  from  time  to  time,  so  that  the 
list  may  always  contain  at  least  two  rates  of  fare  above  and  two 
rates  of  fare  below  the  rate  in  effect  at  any  time. 

Under  any  rate  which  includes  tickets,  such  tickets  may  be 
sold  in  even  multiples  of  ten.  Under  any  rate  children  of  five 
years  of  age  and  under  may  ride  free  if  accompanied  by  a  pas- 
senger paying  the  regular  rate.  Transfers  shall  be  given  under 
any  of  the  rates  of  fare  in  continuance  of  the  present  practice. 

Initial  Bate  of  Fare. 

The  initial  rate  of  fare  under  this  order  shall  be  No.  4,  name- 
ly, 7  cents,  with  10  tickets  for  65  cents,  and  such  rAte  of  fare 
shall  become  effective  on  April  1,  1920,  at  12 :01  o'clock  a.  m. 

Statements. 

The  company  shall  furnish  to  the  Commission  each  month  its 
regular  monthly  statements,  and  such  other  statements  as  the 
Commission  may  require,  showing  the  condition  of  the  fare  index 
fund,  the  various  other  reserves,  the  revenue  and  details  of  the 
cost  of  service  of  the  preceding  month,  and  such  other  informa- 
tion as  the  Commission  may  desire.  In  case  the  Commission 
deem  necessary  any  special  investigation  of  the  accounts  of  the 
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company,  the  service  famished  by  it,  or  any  matters  relating  to 
the  character  or  cost  of  service,  the  Commission  may  order  snch 
investigation,  and  the  expense  thereof  ahall  be  paid  by  the  com- 
pany as  a  part  of  the  cost  of  service. 

Traffic  Survey. 

That  a  general  survey  of  the  street  railway  traffic  conditions 
in  Memphis  be  made  and  that,  if  possible,  a  plan  may  be  evolved 
and  made  effective  whereby  as  satisfactory  or  more  satisfactory 
service  may  be  provided  in  the  city  of  Memphis  at  less  cost  to 
the  pnblic  than  is  at  present  maintained,  the  Memphis  Street 
Railway  Company,  or  its  receivers,  are  hereby  directed  to  enter 
into  fnU  co-operation  with  the  authorities  of  the  city  of  Mem- 
idiis,  with  a  view  to  carrying  into  effect  the  making  of  such  sur- 
vey, one-half  of  the  reasonable  cost  thereof  to  be  paid  by  the 
Kemphis  Street  Eailway,  or  its  receivers,  the  same  to  be  charged 
to  current  operating  expenses,  the  report  of  the  results  of  such 
traffic  survey  and  the  recommendations  of  the  parties  making  it 
as  to  any  .change  or  changes  in  the  standard  of  car  service,  or  as 
to  the  rerouting  of  cars^  or  other  pertinent  matters  relevant  there- 
to, shall  be  submitted  to  this  Commission  for  its  consideration 
and  for  such  order  as  the  facts  developed  may  justify  in  the  pub- 
lic interest.  This  order,  however,  shall  not  become  effective 
unless  and  until  the  city  of  Memphis  shall  elect  to  have  such 
traffic  survey  made. 

Bkijhstop  Plan. 

The  Memphis  Street  Railway  Company,  or  itd  receivers,  shall 
continue  to  operate  under  the  skip-stop  plan  now  in  operation, 
subject  to  such  modifications  as  may  be  agreed  upon  by  the  com- 
pany and  the  city  authorities,  and  the  Street  Railway  Company 
is  directed  to  confer  with  the  city  authorities  concerning  modi* 
fications  of  the  plan,  xyhich  may  be  made  without  material  de- 
parture from  the  general  plan  of  operation. 

B.  A.  Enloe,  Chairman,  Harvey  H.  Hannah,  and  George  K 
Welch,  Commissioners. 

Addendum. 

The  forcing  is  the  opinion  and  the  order  of  this  Commissicm 
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whichy  in  its  judgment^  should  be  made  effective  as  provided  in 
order  that  the  interest  of  the  public  and  of  the  investors  in  the 
Street  Railway  property  in  Memphis  may.  be  protected  fully. 

However^  the  Board  of  Commissioners  of  the  city  of  Memphis 
has  protested  earnestly  against  the  initial  fares  of  7  cents  cash 
and  tickets  sold  at  10  for  65  cents^  and  has  appealed  to  the  judge 
of  the  district  court  of  the  United  States  for  the  western  district 
^i  Tennessee,  for  direction  to  the  receivers  of  the  Memphis  Street 
Eailway  Company  appointed  by  that  epurt  to  contiiiue  in  effect 
for  JL  test  period  tl^e  present  G-cent  fare  instead  of  making  effec- 
tive the  initial  fare  fixed  in  the  foregoing  order  of  the  Commis- 
sion* I 

Hon.  John  E.  McCall,  judge  of  that  court,  has  suggested  to 
the  receivers  that  they  consent  tP  a  modification,  aa  an  addendum 
in  the  following  language,  to  the  foregoing  order  of  this  Com- 
mission : 

^<That  instead  of  beginning  at  the  initial  fare  of  7  cents  cash, 
or  10  tickets  for  65  cents,  as  ordered  by  the  Utilities  Commis- 
sion, that  on  the  adoption  of  the  new  plan  of  operation  the  fare 
of  6  cents  now  being  charged  shall  be  continued,  as  a  test  fare, 
for  a  period  of  three  months  from  the  date  of  putting  the  plan 
in  operation.  If  at  the  end  pf  three  months  the  6-cent  cash  fare 
shall  not  produce  enough  revenue  to  meet  the  ohaiges  as  provided 
for  in  the  said  order  of  the  Utilities  Commission,  then  the  rate 
of  fare  shall  automatically  go  to  the  cash  fare  of  7  cents,  or  10 
tickets  for  65  cents.  If  at  the  end  of  a  second  three  months  this 
rate  of  fare  shall  not  produce  sufficient  revenue  to  meet  the 
charges  as  provided  for  in  said  order  of  the  Commission,  then 
thereafter  the  fares  are  to  be  regulated  by  the  said  order  of  the 
Utilitiea  Commission  and  said  order  in  all  things  to  be  in  full 
force  and  effect  until  changed  by  the  Commission  or  by  a  court 
or  other  tribunal  having  lawful  jurisdiction  thereof.  It  is  under- 
stood that  this  agreement  in  no  wise  alters  or  in  any  particular 
affects  the  said  order  of  the  Utilities  Conmiission  as  to  the  initial 
rate  of  fare  to  be  charged  on  the  going  into  effect  of  the  said 
order  of  the  Utilities  Commission. 

"Whether  the  results  at  the  end  of  both  the  first  and  second 
three-month  periods  require  a  change  in  the  rate  of  fare,  either 
up  or  down^  must  be  determined  by  the  United  States  district 
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court  for  the  western  district  of  Tennessee,  under  the  provi- 
sions of  the  said  order  of  the  Utilities  Commission  relating  to 
that  subject,  based  upon  the  sworn  reports  by  the  receivers  of 
the  Street  Eailwaj,  to  be  made  at  the  end  of  said  three-month 
periods. 

'That  is  to  be  done  only  on  the  understanding  that  the  mayor 
and  Conuni^ioners  of  the  city  of  Memphis  will  co-operate  with 
the  receivers  of  the  street  railway  in  giving  this  new  plan  a  fail' 
trial,  in  the  interest  of  all  parties  concerned,  and  to  avoid,  if 
possible,  the  going  higher  than  a  6-cent  fare,  and  in  the  hope 
that  the  test  will  make  such  a  showing  as  will  send  the  fare  back 
to  6  cents." 

The  Bo^rd  of  Commissioners  of  the  city  o{  IC^iqphis  has  ac- 
cepted the  proposition  of  Judge  McCall,  and  the  receivers  have 
agjreed  to  it,  and,  both  parties  assenting,  this  Commissioii  does 
not  object  to  it  being  made  efieotive,  a;nd  this  Commission  joins 
in  the  hope  that  the  test  will  demonstrate  the  adequacy  of  the  6- 
cent  fare  to  provide  adequate  street  railway  service  in  Memphis 
and  to  make  possible  compliance  with  all  other  requii^ements  of 
the  foregoing  order  of  this  Commission. 

It  is  accordingly  ordered,  that  to  the  extent  only  a»  prc^posed 
by  Honorable  John  E.  McCall,  in  ihe  language  hereinbefore 
quoted,  but  not  otherwise,  the  foregoing  order  of  the  Commission 
be  and  the  same  is  hereby  modified,  the  test  period  to  b^gin  ApriJ 
1, 1920. 

It  is  further  agreed  and  ordered,  that  the  consent  of  the  city 
to  the  initial  6-cent  fare  shall  not  operate  as  a  waiver  by  the 
city  of  Memphis  of  any  right  it  may  have  to  contest  in  ipiy  court 
of  oompetent  jurisdiction  any  feature  of  the  <Hrder  of  the  Bail- 
road  and  Public  Utilities  Commission,  and  the  right  of  the  city 
is  expressly  reserved  to  contest  any  and  all  features  of  said  order, 
if  it  deem  proper. 

Approved  (Signed)  Wright,  Miles,  Waring  &  Walker,  for  re- 
ceivers; (Signed)  W.  P.  Armstrong,  City  Attorney. 

Approved  (Signed)  John  E.  McCall,  IT.  S.  District  Judge. 

It  is  ordered  by  the  Coumnission  that  the  foregoing  addenduna 
prepared  by  the  attorneys  in  this  case,  and  signed  by  the  attor- 
neys for  the  receivers,  the  eity  attorney  for  the  city  of  Memphis, 
and  by  Judge  John  £.  McCall,  United  States  District  Judge  for 
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the  western  district  of  Tennessee,  be  spread  upon  the  minutes 
of  this  CommissicHiy  with  the  signatures  thereto  attadied,  and 
that  the  i^reed  order  contained  in  said  addendum  as  above  set 
forth  is  accepted  by  the  Commission  as  a  modification  of  its  pre- 
▼ious  order,  and  made  a  part  of  the  records  in  this  casa 

March  15,  1920. 

B.  A.  Enioe,  Chairman,  Harvey  H«  Hannah^  and  QaoKge  K. 
Welch,  CcHnniissioners. 
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POTOMAC  ELECTBIC  POWEB  COMPANY 

PUBLIO  UTILITIES  COMMISSION  OP  THE  DISTBICT  OP 

COLUMBIA. 

[Equity  No.  35^36.] 

Appeal  mmd  review  —  CenelMeitvenees  of  Hmdinge  of  CommlMfoit* 

1.  It  18  not  unreasonable  to  attach  to  the  findings  of  the  Com- 
mission all  the  weight  that  has  been  attached  to  such  findings  under 
the  decisions  of  the  Supreme  Court,  and  other  courts  where  such  findings 
were  based  upon  the  reports  of  its  engineers  who  were  carefully  cross- 
examined,  and  upon  the  reports  of  the  company's  engineer  who  was 
also  examined  at  great  lengUi. 

Appeal  and  review  —  Juriediction  of  court. 

2.  Upon  review  of  a  Commission  order  the  court  must  confine  itself 
to  the  question  whether  the  Commission  acted  within  its  power,  and 
it,  therefore,  will  not  consider  the  expediency  or  wisdom  of  the  order, 
or  whether,  on  like  testimony,  it  would  have  made  a  similar  ruling. 

Valuation  ~  Purpose. 

3.  The  valuation  required  to  be  made  of  public  utility  property 
by  the  statutes  of  the  District  of  Columbia  is  for  the  purpose  of  de- 
termining rates  and  services. 

Value  ~  Parties. 

4.  The  fact  that  an  electric  railway  company  has  certain  con- 
tractual relations  with  an  electric  power  company,  and  has  guaranteed 
its  obligations,  does  not  entitle  it  to  be  made  a  party  to  a  proceeding 
involving  the  determination  of  the  value  of  the  power  company's 
property. 

Return  —  Reasonableness  as  a  whole  ~  Effect  of  ownership  of  stock 

of  another  company. 

8.  An  electric  railway  company  is  not  entitled,  by  reason  of  its 

ownership  of  the  stock  of  an  electric  power  company,  to  have  electric 
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rates  fixed  with  reference  to  deficiencies  in  the  earnings  of  the  railway 
company. 
Wmiuati&n  —  Original  cott  —  Inflmied  purchame  price, 

6.  A  sum,  added  to  the  ooet  of  an  electric  plant  at  the  time  of 
its  absorption  by  another  company,  is  properly  disallowed  as  part  of 
the  original  cost,  it  appearing  that  the  boards  of  directors  of  the  two 
companies  were  the  same,  and  that  the  transfer  did  not,  therefore, 
represent  a  valid  sale  but  merely  an  inflation  of  the  purchase  price. 

Falwo^ton  —  Property  not  in  uee  —  Water  rights  ~  Intercorporate 
relations, 

7.  The  amount  paid  in  stock  of  a  power  company  for  certain  water 
rights  transferred  to  it  by  an  electric  railway  company  was  properly 
disallowed  as  part  of  the  ^iginal  cost  of  the  power  company's  prop- 
erty, where  it  appeared  that  both  companies  were  controlled  by  the 
same  boards  of  directors,  and  there  was  no  evidence  that  the  water 
rights  had  been  used  or  would  ever  be  used  for  the  purposes  of  the 
power  company,  and  the  natural  value  thereof  was  problematicaL 

Valuation  ~  Property  not  in  use. 

8.  Real  estate,  acquired  by  a  street  railway  company  and  trans- 
ferred to  an  electric  power  company,  but  never  used  except  for  the 
benefit  of  the  street  railway  company,  should  not  be  included  as  part 
of  the  cost  of  the  plant  of  the  power  company. 

Waluation  ~  VnamorUaed  dehi^disoount. 

9.  Unamortized  debt-discount  and  expense  is  not  a  proper  item 
for  allowance  in  the  capital  account  in  a  valuation  for  rate  making. 

Appeal  and  review  ~  Conclusiveness  of  Commission  findings, 

10.  The  findings  of  the  Conunission,  as  to  a  proper  allowance  for 
overheads  based  upon  substantial  evidence,  will  not  be  disturbed  by 
the  courts. 

Taluation  ~  Overheads  ~  PreUminary  and  organtMotian  expense. 

11.  The  amount  of  stock  of  a  power  company  issued  to  the  owners 
of  practically  the  entire  stock  of  the  company,  who  were  also  its 
directors  under  the  head  of  preliminary  and  organization  expenses,  was 
properly  disallowed  where  it  did  not  appear  that  the  services  were  of 
value,  and  it  a^>eari]ig  that  the  promoters  were  acting  in  a  fiduciary 
capacity. 

Faltiallon  ~  Reproduction  cost  ~  Vnit  prices. 

12.  To  be  of  any  use,  reproduction  cost  must  be  determined  as  of  a 
normal  time,  and  the  unit  cost  applied  thereto  should  extend  over  a 
sufficient  number  of  years  to  show  a  normal  trend  of  prices. 

Appeal  and  review  ~  Condusiieeness  of  Oonunissiion  findings. 

13.  The  allowance  made  for  various  overhead  expenses,  which  is  for 
the  good  judgment  and  discretion  of  the  Conunission,  and  which  has 
been  based  on  sufllcient  evidence  in  a  valuation  for  rate  making,  will 
not  be  set  aside  by  the  courts. 

Foluoftofi  —  Ovetiieada  •»  Compensation  for  eonceivers. 

14.  The  disallowance  of  a  claim  for  hypothetical  "compensation  to 
eonceivers"  is  properly  disallowed  in  a  valuation  for  rate  making  where 
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there  is  no  evidence  that  mny  cost  was  aetually  incarred  lor    audi 
•erriees. 
V^MwMon  »  Ooing  value  »  VevelopmeiU  coat. 

15.  The  hypothetical  cost  of  developing  the  husinese  is  properly 
disallowed  in  a  valuation  for  rate  making  in  the  absence  of  eTidence 
that  such  costs  were  incurred. 

Valuation  ~  Franchise  easements 

16.  Easements  in  the  public  streets  in  the  nature  of  franchises  should 
not  be  capitalized  in  a  valuation  for  rate  making  where  they  cost  the 
company  nothing. 

Valuation  »  Bate  base  ~  Fair  amounts  *  Fair  vaZue. 

n.  No  error  is  oommitted  hy  the^  Commission  in  a  valuation  for 
rate  making  in  finding  the  "fair  amount"  rather  than  the  "fair  value 
for  rate-making  purposes/'  aince  the  terms  are  similar  in  meaning 
and  effect. 


Appeal  and  review  ~  Burden  of  proof. 

Discussion  of  statutory  role  with  reference  to  the  burden  of  proof 
in  an  action  to  set  aside  the  determination  ol  the  Conunissian,  p.  329. 

[March  2,  1920.] 

Biix  OF  Equity  for  a  review  of  the  findings  of-tln^  Public 
Utilities  Commission  of  the  District  of  Coltunbia  as  to  the  value 
of  the  property  of  the  Potomac  Electric  Power  Company;  dis- 
missed. 

Gouldy  J. :  This  is  a  bill  in  equity,  filed  by  the  Pot(»nac  Elec- 
tric Power  Company,  Incorporated,  plaintiff  (her^nafter  called 
the  Power  Company),  against  the  Public  Utilities  Commission 
of  the  District  of  Columbia  (hereinafter  called  tbe  Commis- 
sion), for  the  review  of  this  court  of  the  findings  of  the  Commis- 
sion as  to  the  value  of  the  property  of  the  Power  Company. 

The  jurisdiction  of  this  court  attaches  by  reason  of  the  pro- 
visions of  paragraph  64  of  the  Act  of  Congress  approved  March 
4,  1913,  which  provide  that  any  public  utility  being  dissatisfied 
with  any  order  or  decision  of  the  Commission  fixing  any  valua- 
tion, rate  or  rates,  tolls,  charges,  schedules,  joint  rate  or  rates,  6r 
regulation,  requirement,  act  service,  or  other  thing  complained 
of,  may  commence  a  proceeding  in  equity  in  the  Supreme  Court 
of  the  District  of  Columbia  against  the  Commission,  as  defend- 
ants, to  vacate,  set  aside  or  modify  any  such  decision  or  order  on 
the  ground  that  the  valuation,  rate  or  rates,  tolls,  charges,  sched- 
ules, joint  rate  or  rates,  or  regulation,  requirement,  act,  service, 
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or  other  thing  complained  of  fixed  in  such  order  is  unlawful,  in- 
adequate, or  unreasonable 

Pursuant  to  this  provision  of  the  law,  the  CJompany  has  filed 
its  bill  in  this  court  to  review  the  findings  of  the  Commission. 
The  law  further  provides  that  such  proceedings  shall  be  decided 
and  determined  as  are  all  equity  proceedings  in  this  court. 

Paragraph  69  of  the  Act  provides  that  in  all  trials,  actions,  and 
proceedings  arising  under  the  provisions  of  this  section  or  grow- 
ing out  of  the  exercise  of  the  authority  and  powers  granted  there^ 
in  to  the  Commission,  the  burden  of  proof  shall  be  upon  the 
partv  adverse  to  such  Commission  or  seeking  to  set  aside  any 
determination,  requirement,  direction,  or  order  of  said  Commis- 
sion to  show  by  clear  and  satisfactory  evidence  that  the  deter- 
mination, requirement,  direction,  or  order  of  the  Commission 
complained  of  is  inadequate,  unreasonable,  or  unlawful,  as  th^ 
case  may  be. 

In  the  instant  case,  the  opinion  and  findings  of  the  Commis- 
sion in  the  matter  of  the  valuation  of  the  property  of  the  Power 
Company,  filed  May  2,  1917,  contain  105  printed  pages;  and  it 
is  this  opinion  that  the  court  is  called  upon  to  review.  The  rec- 
ord of  oral  testimony  taken  by  the  Commission  contains  6,221 
pages  in  nine  volumes;  the  testimony  of  one  expert  on  the  part 
of  the  Power  Company  (Harold  Almert),  bound  in  four  vol- 
lunes,  contains  1,234  pages;  the  findings  of  other  experts  are  of 
equal  length;  and  the  brief  of  one  of  the  counsels  for  the  plain- 
tiff contains  557  pages,  exclusive  of  appendices. 

No  brief  of  testimony,  as  required  by  the  equity  rule  of  this 
court,  has  been  filed  by  either  party.  The  result  has  been  that 
this  court,  at  most  exacting  expense  of  time  and  labor,  has  been 
compelled  to  read  practically  the  entire  record,  as  well  as  the 
voluminous  briefs. 

A  thorough  review  of  the  work  done  by  the  Commission  in  this 
case  serves  to  emphasize  the  wisdom  of  applying  to  its  findings 
the  rules  laid  down  by  the  United  States  Supreme  Court  in  de- 
termining the  weight  to  be  given  them.  In  April,  1914,  the 
Commission  organized  a  valuation  bureau  to  assist  in  the  task 
of  ascertaining  the  amount  of  money  expended  in  the  construc- 
tion and  equipment  of  the  plaintiff  Company,  that  is  to  say, 
what  is  generally  described  as  the  historical  cost  of  the  utility, 
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and  also  the  amount  of  money  it  would  require  to  replace  all 
of  the  physical  properties  belonging  to  the  Power  Company, 
which  measure  of  value  is  commonly  known  as  the  reproduction 
cost. 

The  accounting  division  of  the  Commission,  whose  duty  it 
was  to  ascertain  the  historical  cost,  was  under  the  immediate 
direction  of  Mr.  Andrew  Sangster,  of  Chicago,  a  certified  public 
accountant,  as  chief  accountant.  Mr.  Sangster  made  a  report 
on  the  historical  cost  of  the  Power  Company,  which  is  in  evi- 
dence, and  subsequently  testified  before  the  Commission  and  was 
cross-examined  by  the  counsel  for  the  Power  Company  at  great 
length  in  regard  to  the  items  which  made  up  the  historical  cost 
of  the  property  of  the  plaintiff  Company. 

The  ascertainment  of  the  reproduction  cost  was  under  the  im- 
mediate direction  of  Mr.  Charles  L.  Pillsbury,  a  consulting  en- 
gineer, as  chief  engineer,  employed  by  the  Commission.  The 
work  of  inventorying  the  property  was  begun  on  June  1,  1914, 
and  was  continued  throughout  1914  and  the  first  half  of  1915. 
The  report  of  Mr.  Pillsbury  upon  the  reproduction  cost  is  also 
in  evidence  as  an  exhibit  in  this  case;  he  further  testified  before 
the  Commission  and  was  cross-examined  at  great  length  by  coun- 
sel for  the  Power  Company. 

Copies  of  both  of  these  reports,  namely,  those  of  Mr.  Sangster 
and  Mr.  Pillsbury,  were  transmitted  to  the  Power  Company  on 
the  18th  day  of  May,  1916,  and  the  Company  was  notified  that 
on  the  26th  day  of  May,  1916,  the  Commission  would  proceed  to 
a  valuation  of  its  property  in  accordance  with  the  law.  On  the 
latter  day,  the  oral  hearings  on  the  valuation  commenced. 

[1]  At  the  outset,  the  Power  Company  objected  to  the  con- 
sideration  of  the  reports  of  the  Conunission  as  a  prima  facie  as- 
certainment of  the  valuation  to  be  placed  on  its  property.  Where- 
upon the  Commission  assumed  the  initiative  and  offered,  for 
cross-examination,  the  witnesses  who  had  compiled  the  above 
mentioned  reports.  On  July  21,  1916,  an  adjournment  was 
granted  by  the  Commission  until  September  16th.  From  that 
date  until  October  26,  1916,  the  cross-examination  of  Mr.  Sang- 
ster and  Mr.  Pillsbury  continued  by  the  counsel  for  the  Power 
Company. 

The  Power  Company  then  put  upon  the  stand  Mr.  Harold 
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Almert,  of  Chicago,  a  consulting  engineer,  who  submitted  in  evi- 
dence his  report  on  the  cost  of  reproduction  of  the  company's 
property.  Other  witnesses  also  testified  on  behalf  of  the  Com- 
pany. The  case  was  finally  submitted  to  the  Conunission  for 
decision  on  January  21,  1917. 

Mr.  Almerfs  report  on  the  cost  of  reproduction  of  the  Com- 
pany's property,  including  .all  claimed  intangible  elements  of 
value,  consists  of  1,234  pages  of  typewritten  matter  comprised 
in  four  volumes. 

It  will  thus  be  seen  that  the  investigation  by  the  Commission 
on  the  one  side  as  to  the  valuation  of  the  property  of  the  Com- 
pany, together  with  the  presentation  by  the  Company  of  its 
claim  as  to  such  value,  covered  a  period  of  substantially  two  and 
on^half  years. 

It  is  not  unreasonable,  therefore,  that  the  court  should  attach 
to  the  findings  of  the  Commission  in  this  case  all  the  weight  that 
has  been  attached  to  such  findings  under  the  decisions  of  the  Su- 
preme Court  and  the  other  courts. 

It  may  be  added  that  the  Power  Company  submitted  no  com- 
plete statement  of  the  historical  value  of  its  property,  or,  in 
other  words,  the  amount  shown  by  its  books  to  have  been  invested 
in  the  property,  although  Mr.  Ham,  an  official  of  the  Company, 
discussed  at  length  that  value  as  shown  by  the  books  of  the  Com- 
pany. 

[2]  At  the  outset  of  the  consideration  of  the  important  ques- 
tions involved,  it  is  necessary  to  ascertain  with  exactness  the 
jurisdiction  possessed  by  this  court  under  the  statute.  It  does 
not  admit  of  question  that  any  rule  laid  down  by  the  Supreme 
Court  in  similar  cases  should  be  followed  by  this  court 

In  the  case  of  the  Interstate  CouMnerce  Commission  v.  Union 
P.  R  Co.  222  U.  S.  641,  82  Sup.  Ct.  Hep.  108,  56  L.  ed.  308, 
the  Supreme  Court  of  the  United  States,  in  deciding  whether 
the  Interstate  Commerce  Commission  had  exceeded  its  power  in 
fixing  a  rate  on  lumber,  said : 

"In  determining  these  mixed  questions  of  law  and  fact,  the 
court  confines  itself  to  the  ultimate  question  as  to  whether  the 
Commission  acted  within  its  power.  It  will  not  consider  the  ex- 
pediency or  wisdom  of  the  order,  or  whether,  on  like  testi- 
mony, it  would  have  made  a  similar  ruling.     'The  findings  of 
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the  Commission  are  made  by  law  prima  facie  tmC;  and  this  court 
has  ascribed  to  them  the  strength  due  to  the  judgments  of  a  tri- 
bunal appointed  by  law  and  informed  by  experience.^  Illinois 
C,  K,  Co.  V.  Interstate  Commerce  Commission,  206  IT.  S.  441. 
Its  conclusion,  of  course,  is  subject  to  review,  but  when  supported 
by  evidence  is  accepted  as  final;  not  that  its  decision,  involving, 
as  it  does,  so  many  and  such  vast  public  interests,  can  be  sup- 
ported by  a  mere  scintilla  of  proof — ^but  the  courts  will  not  ex- 
amine the  facts  further  than  to  determine  whether  there  was  sub- 
stantial evidence  to  sustain  the  ordar.'' 

So  in  the  case  of  the  Interstate  Commerce  Commission  v. 
Louisville  &  N.  R.  Co.  227  U.  S.  88, 100,  38  Sup.  Ct.  Rep.  186, 
57  L.  ed.  431,  the  court  said: 

'The  order  of  the  Commission  restoring  a  local  rate  that  had 
been  in  force  for  many  years  and  making  a  corresponding  reduc- 
tion in  the  through  rate,  was  not  arbitrary,  but  sustained  by  sub- 
stantial though  conflicting  evidence.  The  courts  cannot  settle 
the  conflict  nor  put  their  judgments  against  that  of  the  rate- 
making  bodies." 

Probably  no  ease  emphasizes  the  point  involved  more  emphat- 
ically than  People  ex  rel.  New  Tork  &  Q.  Gas  Co.  v.  McCall, 
219  N,  Y*  84,  P.U.R,1917A,  558,  113  K  E.  795.  There  the 
Company  declined  to  obey  the  Commission's  order  becauae  the 
extension  of  its  gas  mains  and  services  required  of  the  Company 
by  the  Commission  would  not  yield  more  than  2^  per  cent.  The 
Company  began  a  suit  in  the  supreme  court  of  the  state  to  have 
the  order  of  the  Commission  declared  unreasonable.  The  su-' 
preme  court  decided  against  the  Commission,  asserting  the  right 
to  say  "whether  the  extension  ordered  was  a  reasonable  exten- 
sion." The  court  of  appeals  reversed  the  appellate  division  rul- 
ing that  this  assertion  was  erroneous,  because — ^^Hie  court  has 
no  pow^r  to  substitute  its  -own  judgment  of  what  is  reasonable 
in  plaoe  of  the  determination  of  the  Public.  Commission;  it  can 
only  annul  the  order  of  the  Commission  for  the  violation  of  soma 
rule  of  law.'' 

As  to  why  the  judgment  of  the  Commission  should  predomi- 
nate over  t^t  of  the  court,,  the  court  of  appeals  pointed  out  that 
the.  Commission  was  created  to  perform  important  functions  in 
the  community  with  reference  to  the  regulation  of  the  utilities, 
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and  that  the  Commissioners  were  expected  to  have  peculiar  capac- 
ity for  dealing  with  the  complex  problems  presented  hy  the  ac- 
tivities of  public  service  corporations. 

This  case  was  affirmed  by  the  Supreme  Court  of  the  United 
States  under  the  same  title  in  245  U.  S.  346,  348,  P.TJ.RIOISA, 
792,  38  Sup.  Ct.  Eep.  122,  62  I.  ed.  387,  the  court  saying: 

"This  interpretation  of  the  statutes  of  New  York  is  conclu- 
give,  and  the  definition,  thus  announced,  of  the  power  of  the 
courts  of  that  state  to  review  the  decision  of  the  Public  Service 
Commission,  .  .  .  differs  but  slightly,  if  at  all,  from  the  defi- 
nition by  this  court  of  its  own  power  to  review  flie  decisions  of 
similar  administrative  bodies,  arrived  at  in  many  cases  in  which 
such  decisions  have  been  under  examination.^'    (Citing  cases.) 

While  the  greater  number  of  the  cases  deciding  the  question 
were  rate  cases,  the  principle  is  equally  applicable  to  valuation 
oases.  Perhaps  no  case  ever  before  the  courts  involved  the  same 
necessity  of  a  dear  recognition  and  application  of  it  to  the  find- 
ings of  the  Commission  as  the  instant  case. 

The  limitation  of  the  court's  rights  to  review  the  findings  of 
the  Commission,  as  determined  by  the  Supreme  Court  of  the 
United  States,  renders  a  detailed  discussion  of  the  evidence  in 
the  instant  case  imnecessary,  even  if  it  were  practicable,  and  a 
general  analysis  of  the  decision  of  the  Commission  will  be  suffi- 
cient to  indicate  the  grounds  upon  which  my  conclusions  are 
based. 

It  may  be  stated,  however,  quite  broadly,  that  if  the  testimony, 
adduced  as  to  the  value  of  the  Power'  Company's  property  by 
both  the  witnesses  for  the  latter  and  for  the  Commission,  was  to 
be  weighed  as  in  an  ordinary  civil  case,  I  would  find  not  only 
that  the  conclusions  of  the  Commission  as  to  the  historical  value 
of  the  property  were  sustained  by  substantial  evidence,  but  by  a 
preponderance  of  the  evidence.  This  conclusion  does  not  include 
certain  specific  items,  while  the  Power  Company  claims  should 
have  been  included  in  making  up  the  value  of  its  property  anS 
which  were  excluded  by  the  Commission,  as  to  which  the  evi- 
dence is  not  in  substantial  dispute,  and  where  the  conclusion  of 
the  Commission  might  be  said  to  be  a  matter  of  law.  Such  of 
these  items,  as  are  important,  will  receive  separate  considera- 
tion hereinafter. 
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[8]  Some  question  was  made  in  the  argument  by  one  of  the 
counsel  for  the  plaintiff,  the  Power  Company,  as  to  the  character 
of  the  valuation  which  the  Public  Utility  Law  directed  to  be 
made.  There  is  no  doubt  in  my  mind  that  the  valuation  con- 
templated by  that  law  was  one  for  the  purpose  of  determining 
rates  and  services.    Section  2  of  the  law  provides: 

"That  every  public  utility  doing  business  within  the  District 
of  Columbia  is  required  to  furnish  service  and  facilities  reason- 
ably safe  and  adequate  and  in  all  respects  just  and  reasonable; 
the  charge  made  by  any  such  public  utility  for  any  facility  or 
service  furnished  or  rendered,  or  to  be  furnished  or  rendered, 
shall  be  reasonable,  just  and  nondiscriminatory.  Every  unjust, 
unreasonable  or  discriminatory  charge  for  such  facility  or  serv- 
ice is  prohibited,  and  is  hereby  declared  unlawful.  Every  pub- 
lic utility  is  hereby  required  to  obey  the  lawful  order  of  the  Com- 
mission created  by  this  section." 

It  is  self-evident  that  the  only  method  by  which  the  Commis- 
sion could  determine  whether  a  charge  was  reasonable  or  unrea- 
sonable, or  whether  a  service  was  adequate  or  inadequate,  was 
by  determining  the  fair  value  of  the  property  upon  which  the 
utility  had  a  right  to  receive  a  reasonable  return,  and  this  was 
done  by  the  Commission. 

[4,  5]  It  was  insisted  by  counsel  for  the  Power  Company 
that  the  Washington  Eailway  &  Electric  Company,  by  virtue  of 
its  ownership  of  all  of  the  stock  of  the  plaintiff  and  of  certain 
contractual  relations  alleged  to  exist  between  it  and  the  Power 
Company,  and  because  it  had  guaranteed  certain  obligations  of 
the  Power  Company,  had  a  right  to  be  made  a  party  defendant 
in  the  cause ;  it  also  was  insisted  on  behalf  of  the  Power  Com- 
pany that  a  proper  construction  of  the  Act  of  Congress  of  June 
6,  1900,  entitled  the  Washington  Railway  &  Electric  Company, 
by  reason  of  the  ownership  of  the  stock  of  the  Power  Company, 
to  have  electric  light  rates  fixed  with  references  to  deficiencies  in 
the  earnings  of  the  Washington  Railway  &  Electric  Company. 
Neither  of  these  contentions  can  be  sustained.  The  Public  Util- 
ities Law  in  specific  terms  made  it  the  duty  of  the  Power  Com- 
pany to  furnish  its  services  at  a  reasonable  cost,  and  that  reason- 
able cost  is  to  be  determined,  according  to  repeated  decisions  of 
the  Supreme  Court  of  the  United  States,  by  the  return  which  the 
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Power  Company  is  entitled  to  receive  upon  the  fair  value  of  its 
property,  and  the  ajmount  of  this  return  is  not  to  b^  affected  by 
the  £nancial  needs  or  difficulties  of  another  corporation,  perform- 
ing  a  dissimilar  service,  even  if  the  latter  is  the  owner  of  the 
entire  capital  stock  of  the  Power  Company.  In  addition  to  this, 
the  Act  of  Congi-ess  of  June  5,  1900,  specifically  prohibits  the 
Washington  Railway  &  Electric  Company  from  acquiring  or 
owning  the  whole  or  any  part  of  the  property  or  franchises  of  the 
Power  Company.  For  these  reasons,  the  Commission  did  not 
err  in.  refusing  to  permit  the  Washington  Railway  &  Electric 
Conapany  to  become  a  party  respondent,  nor  did  it  err  in  holding 
that  the  duty  of  the  Power  Company  under  the  law  was  to  fur- 
nish it3  services  at  a  reasonable  cost  of  consumers  regardless  of 
its  connections  through  stock  ownership  or  otherwise  with  any 
other  public  utility. 

The  fair  value  to  be  found  by  the  Commission  under  the  terms 
of  the  Public  Utility  Law  for  rate-making  purposes,  in  my  opin- 
ion, and  I  so  find,  means  the  actual,  necessary,  and  reasonably 
^rue  investment  in  money  or  its  equivalent  made  by  the  utility 
^or  the  purpose  of  the  exercise  of  the  public  duty  it  owes  under 
ihe  public  grant  which  it  enjoys.  This  investment  covers  the 
<iost  of  the  property  used  and  useful  in  its  operation,  the  reason- 
able value  of  any  property  dedicated  to  it  by  private  persons  for 
"iis  public  use  and  such  unearned  increment  from  its  property 
"oldings  of  real  estate  as  may  have  accrued  to  it  through  any 
general  rise  in  real  estate  values.  It  covers  and  includes  every 
legitimate  expenditure  made  and  properly  chargeable  to  its  cap- 
itai  account,  provided  it  has  written  off  all  property  that  has 
^^seci  to  exist  or  p&ssed  from  use  from  any  cause,  and  deprecia- 
"^^  has  been  properly  provided  for.  A  public  utility  is  not,  and 
wnclei-  the  law  carmot  be,  considered  in  the  nature  of  a  speculative 
^^terprise.  The  persons,  whether  as  individuals  or  as  partners 
^'  ^^  a  corporate  form,  are  underno  obligation  to  themselves  or 
to  th^  public  to  invest  their  capital  in  any  public  utility.  Hav- 
^^  ^one  so,  however,  they  have  under  the  law,  and  by  a  prin- 
^'^Ple  ^hich  was  announced  by  Lord  Hale  in  England,  centuries 
*8^>  the  right  to  a  fair  return  upon  their  actual  investment  and 
^^^othing  more.  If  risk  and  danger  be  attached  to  the  enter- 
F^8^  at  its  inception,  the  law  gives  them  the  right  to  a  larger 
^•'^•^•19200. 
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return  because  of  the  risk  encountered,  but  not  the  right  to  a 
larger  valuation  for  this  reason,  and  when  the  period  of  risk  is 
passed  and  the  enterprise  is  safely  established,  the  law  reduces 
the  rate  of  return  to  a  fair  and  reasonable  percentage  upon  the 
fair  value  of  the  property  to  be  ascertained  upon  a  consideration, 
not  of  the  rights  of  the  investor  in  the  utility  alone,  but  upon  the 
rights  of  the  public  whose  patronage  is  the  prime  factor  in  the 
success  of  the  enterprise.  In  my  opinion,  there  is  no  other  just 
and  reasonable  principle  upon  which  a  rate  base  can  be  deter- 
mined in  the  case  of  a  fairly  normal  utility  operating  under 
fairly  normal  conditions.  These  conclusions  are  to  be  read,  in 
one  form  or  anoth^,  in  repeated  decisions  of  the  United  States 
Supreme  Court,  beginning  with  Munn  v.  Illinois,  94  XJ.  S.  113, 
24  L.  ed.  77,  which  has  well  been  called  a  'landmark  in  the 
Law.'*  In  language  oft  quoted,  Chief  Justice  Waite  uses  this 
oft-repeated  language: 

"Properly  does  become  clothed  with  a  public  interest  vohen 
used  in  a  manner  to  make  it  of  public  consequence,  and  affect 
the  community  at  large.  When,  therefore,  one  devotes  his  prop- 
erty to  a  use  in  which  the  public  has  an  interest,  he,  in  effect, 
grants  to  the  public  an  interest  in  that  use  and  must  submit  to 
be  controlled  by  the  public  for  the  conunon  good,  to  the  extent 
of  the  interest  he  has  thus  created." 

The  method  of  ascertaining  fair  value  depends  upon  circum- 
stances, and  frequently,  as  in  this  case,  the  ascertainment  of  the 
historical  cost  of  the  property  is  combined  with  its  reproduction 
cost,  less  depreciation,  and  these  are  considered  in  the  light  of 
those  other  elements  of  value  specified  in  Smyth  v.  Ames,  169 
U.  S.  466,  18  Sup.  Ct.  Rep.  418,  42  L.  ed.  819,  and  other  deci- 
sions of  the  Supreme  Court  of  the  United  States. 

As  previously  stated,  the  Commission,  through  its  accountants 
and  engineers,  made  a  prima  facie  ascertainment  of  tlie  historical 
cost  and  an  estimate  of  the  reproduction  cost  of  the  physical 
property  of  the  plaintiff  and  used  the  same  as  a  basis  upon  which 
to  begin  its  hearings  as  to  the  valuation  of  the  Power  Company^s 
property,  and  took  upon  itself  the  burden  of  putting  in  evidence 
by  competent  testimony  these  ascertainments  and  estimates  made 
by  its  accoxmtants  and  engineers.  In  this  procedure,  there  was 
nothing  of  which  the  Power  Company  could  justly  complain. 
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The  record  discloses  not  only  that  the  Power  Company  in  no 
wise  assisted  the  Commission  or  its  officers  or  assistants  in  mak- 
ing these  ascertainments  and  estimates,  but  it  indulged  in  a  sys- 
tem of  negative  obstmotion,  far  from  commendable;  and  while 
it  may  not  have  actually  concealed  the  truth  in  any  instance^  it 
certainly  put  itself  to  no  pains  to  advise  the  Commission  of  any 
facts  relative  to  the  extent,  location,  or  cost  of  its  property. 

A  great  deal  was  said  in  the  argument  with  reference  to  cer- 
tain eliminations,  amounting  to  $144,285.75.     This  amount  is 
the  residue  of  a  considerably  larger  sum  representing  the  cost  of 
many  items  of  property  which,  from  the  evidence,  had  disap- 
peared from  the  tangible  property  of  the  Power  Company  or  had 
become  no  longer  used  nor  useful.    It  appears  that  the  Commis- 
sion, after  weighing  the  Power  Company's  claims  for  the  restora- 
tion of  the  entire  amount  originally  eliminated  by  the  Commis- 
don's  accountant,  did  restore  the  larger  portion,  leaving  the 
$144,285.75  referred  to.     These  eliminations  were  justified  by 
substantial  evidence,  and  when  it  is  remembered  that  the  fair 
value  of  the  property  of  the  plaintiff  as  found  by  the  Commission 
as  of  July  1,  1914,  is  more  than  $1,300,000  greater  than  the 
amount  found  by  its  accountants  as  the  undepreciated  historical 
cost  of  the  property,  and  over  $1,000,000  in  excess  of  the  Com- 
mission's finding  for  the  same  item,  it  will  be  seen  that  no  in- 
justice resulted  from  this  action  of  the  Commission. 
[8]  Another  item  which  the  Commission  refused,  and  prop- 
/  erljr  refused  to  allow  in  the  historical  cost  of  the  Power  Com- 

I  pany's  properly,  was  the  sum  of  $1,977,150.68,  being  the  amount 

(aided  on  the  books  of  the  Power  Company  to  the  cost  of  the 
property  at  the  time  of  the  absorption  of  the  United  States  Elec- 
tric lighting  Company  by  the  Power  Company. 

It  appears  from  the  testimony  that  on  the  30th  day  of  Septem- 

^j  1»02,  the  balance  sheet  of  the  United  States  Electric  Light- 

^  Goxnpany  showed  its  cost  of  plant  and  equipment  to  be  $2,- 

081,959.75^  to  which  was  added  certain  construction  expendi- 

ti"^a  charged  to  surplus  account,  in  the  sum  of  $279,465.79, 

Diaking  its  total  plant  and  equipment  cost  the  sum  of  $2,361,- 

«5.64^    This  property  was  transferred  to  the  Power  Company 

!  ^4  ^enritten  on  its  books  as  costing  $4,338,576.17.    The  property 

■;  ^^oxmt  was  thus  inflated  in  the  sum  of  $1,977,150.63,  for  which 

I  ^•^^l92oa  22 
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stock  was  issued.  This  inflation  of  the  property  account  of  the 
Power  Company  was  accomplished  by  means  of  a  siH^alled  sale 
of  the  property  of  the  United  States  Electric  Lifting  Company 
to  the  Power  Company.  At  the  time  of  this  transaction,  the 
Washingon  Railway  &  Electric  Company  was  the  sole  owner, 
not  only  of  all  of  the  stock  of  the  Potomac  Electric  Power  Com- 
pany, the  plaintiff,  but  of  all  the  stock  of  the  United  States  Elec- 
tric Lighting  Company,  and  the  boards  of  directors  of  the  latter 
companies  were  identical.  Of  course,  no  lawyer  would  argue 
for  a  moment  that  this  transfer  amounted  either  to  a  valid  con- 
tract or  sale.  The  common  saying  that  ^^it  takes  two  to  make  a 
bargain"  has  an  absolutely  unshakable  foundation  in  law;  be- 
cause it  has  been  held  in  repeated  cases  that  it  takes  two  parties 
to  make  a  contract.  (Gorham's  Admr.  v.  Meachanx's  Admr.  63 
Vt.  231.)  By  means  of  this  so-called  sale,  conceived,  conducted, 
and  closed  by  identical  boards  of  directors,  the  cost  of  the  United 
States  Electric  Lighting  Company  to  the  Power  Company  was 
made  to  appear  on  the  books  of  the  latter  at  $1,977,150.63  more 
than  was  actually  paid.  The  Power  Company  now  seeks  to 
capitalize  this  amount  and  to  exact  a  return  upon  it.  Regard- 
less of  the  fact  that  it  is  exceedingly  doubtful  whether  the  United 
States  Electric  Lighting  Company  had  the  legal  right  to  devest 
itself,  without  legislative  authorization,  of  the  property  which  it 
was  using  in  the  public  service,  this  attempt  to  inflate  the  book 
value  of  the  property  of  the  United  States  Electric  Lighting 
Company  above  the  actual  cost  to  the  Power  Company,  and  charge 
such  increase  against  the  public  ought  not  to  be  permitted  from 
the  standpoint  either  of  law  or  justice.  If  this  excess  amount 
actually  represented  anything,  it  represented  an  attempt  to  cap- 
italize, as  against  the  public,  the  privilege  or  franchise  to  use 
the  public  streets  of  Washington  for  a  public  purpose  which  had 
cost  the  United  States  Electric  Lighting  Company  nothing,  so 
far  as  the  evidence  in  this  case  shows.  The  Commission,  there- 
fore, did  not  err  in  refusing  to  countenance  this  transaction,  and 
properly  disallowed  this  item. 

[7]  The  Power  Company  also  claimed  that  it  had  a  right  to 
the  allowance,  as  part  of  the  historical  cost  of  its  property,  of  the 
sum  of  $1,000,000,  representing  what  it  paid  in  its  stock  for  cer- 
tain water  rights  at  what  is  known  as  the  Great  Falls  Power  site, 
P.U.R.1920C. 
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It  is  a  significitnt  facit  that  these  righta  to  this  nonprodtietiye 
property  were  not  only  previously  acquired  by. the  Washingtcm 
Railway  &  Electric  Ccmpany  and  held  by  it  for  twelve  years  be- 
fore it  transferred  them  to  ihe  Power  Company,  but  that  title, 
up  to  the  time  of  the  hearing  in  this  case,  had  not  been  perfected, 
either  in  that  company  or  in  the  Power  Company.  It  is  also 
worthy  of  notice  l^at  shortly  before  the.  Public  Utilities  Law  was 
enacted,  the  Washington  Bailway  &  Electric  Company  and  the 
Power  Company,  acting  through  identical  boards  of  directors, 
consummated  a  transaction  by  which  these  rights  were  trans- 
ferred  to  the  Power  Company  for  $1,000,000  of  the  stock  of  the 
latter  Company.  This  power  site  is  located  outside  the  District 
of  Columbia.  It  has  never  been  used  for  the  purpose  of  supply- 
ing power  to  those  who  use  electric  current  in  the  District  of 
Columbia,  nor  is  there  a  scintilla  of  evidence  in  the  record  that 
it  ever  will  be  so  used,  by  the  Power  Company.  Its  Actual  value 
is  problematical,  and  the  ability  of  a  private  owner  of  power 
rights  at  this  site  to  develop  them  is  further  complicated  by  the 
larger  Federal  Government's  interest  therein.  No  witnesS;  who 
claimed  to  have  any  knowledge  on  the  subject,  testified  as  to  what 
the  value  was.  For  these  reasons,  there  was  no  justifiable  theory 
upoa  which  the  $1,000,000  of  stock,  issued  for  it  by  the  Power 
Company,  could  be  treated  as  an  actual  value  of  $1,000,000  up- 
on which  the  Power  Company  would  be  entitled  to  collect  reve- 
nue from  its  patrons  in  the  District  of  Columbia.  The  Commis- 
«ion,  therefore,  did  not  err  in  excluding  it,  either  as  an  item  in 
the  historical  cost  of  the  property,  or  in  the  reproduction  cost, 
or  in  its  finding  of  fair  value. 

[8]  The  Power  Company  also  claimed  that  it  had  a  right  to 
have  included  in  its  property  to  be  valued  as  a  part  of  its  histor- 
ical cost  what  is  known  as  Graceland  cemetery,  the  valuation 
claim  of  which  was  $116,165.80.  The  evidence  in  the  case  dis- 
closes that  this  property  had  never  been  used  for  the  purposes 
of  the  Power  Company ;  that  it  had  been  acquired  for  the  benefit 
of  the  Washington  Bailway  &  Electric  Company,  and  was  in 
fact,  at  the  time  of  the  hearing,  being  uaed  for  street  railway 
purposes  so  far  as  it  was  being  used  for  any  purpose  whatever. 
The  Commission  excluded  this  property  in  its  finding  of  fair 

value,  and  in  doing  so  committed  no  error.     ^.  . 

P.U.R.1920C. 

Digitized  by  VjOOQIC 


340  DISTRICT  OF  COLUMBIA  SUPREME  COURT. 

[9]  The  claim  of  die  Power  Company  to  have  ca|^talized 
$201,174.42  representing  tmamortized  debt^iseoont  and  ezp«:ise 
was  properly  disallowed  by  the  Commissioii.  A  careful  exami- 
nation of  the  opinions  of  experts,  who  have  made  a  study  of  the 
accotints  of  public  service  corporations,  convinces  me  that  this  is 
neither  a  proper  charge  to  cost  of  properly  nor  to  cost  of  opera- 
tion, but  that  it  should  be  taken  care  of  in  Ae  fixing  of  rates  to 
be  charged  by  the  Power  Company  in  such  a  manner  that  it  will 
finally  disappear. 

[10]  The  order  of  the  Commission  shows  that  it  carefully 
considered,  so  far  as  the  historical  cost  is  concerned,  all  amounts 
expended  for  engineering  and  superintendence,  general  admin- 
istration, interest  during  construction,  and  similar  overhead 
charges  shown  by  the  books  and  records  of  the  Power  Company. 
The  findings  of  the  Commission  show  that,  as  to  some  of  these 
items,  more  was  allowed  than  its  accountants  had  included  in 
their  reports.  After  weighing  the  evidence  on  both  sides,  which 
was  to  an  extent  conflicting,  the  Commission  exercised  its  judg- 
ment as  to  the  proper  amounts  to  be  allowed,  and  as  its  conclu- 
sions were  based  upon  substantial  evidence  they  will  not,  as  al- 
ready stated,  be  disturbed. 

[11]  The  Power  Company  also  claimed,  under  the  head  of 
preliminary  and  organization  expenses,  and  as  a  part  of  the  his- 
torical cost,  the  sum  of  $550,000,  representing  that  amount  of 
the  capital  stock  of  the  Power  Company  issued  to  Messrs.  Cros- 
by and  Leib,  for  their  services  on  behalf  of  the  Company  in 
obtaining  loans  from  the  United  States  Mortgage  &  Trust  Com- 
pany, amounting  to  between  $400,000  and  $700,000,  the  testi- 
mony being  somewhat  obscvire  as  to  the  exact  amount  of  the  loan, 
and  also  for  their  services  in  securing  a  contract  for  power  with 
the  Eckington  &  Soldiers  Home  Railway  Company.  At  the  time 
of  these  transactions,  Crosby  and  Lieb  were  the  owners  of  prac- 
tically the  entire  capital  stock  of  the  Power  Company,  and  voted 
to  themselves  this  $560,000  of  stock  as  a  commission  for  negotiat- 
ing the  loan  and  securing  the  contract.  In  the  issue  of  the  stock, 
they  designated  that  it  was  for  "extraordinary  services."  It  does 
not  appear  from  the  evidence  that  the  contract  they  secured, 
whatever  may  have  been  its  nature,  was  of  any  value,  and  when 

it  is  considered  that  the  sum  of  $109,750  Was  paid  by  the  Power 
P.U.R.1920C, 
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Company  for  discoiuit  and  oommiasicm  i&  securing  the  loan,  it 
\B  impossible  to  imdenstand  upon  what  theory  this  stock. issued 
to  Crosby  and  Lieb  can  be  justified  as  a  proper  part  <x£  ibe  hm* 
torical  cost  of  the  Pow^  Oosatpany.  At  the  time  they  wer^ 
practically  the  sole  owners  of  the  stock  of  the  Company^  and 
were  among  its  officers  and  directors,  and  whatever  services  they 
performed  were  not  only  not  extraordinary^  but  were  clearly 
within  the  line  of  their  duty  as  snek  officers  and  directors.  The 
principle  of  law,  which  prevents  a  person  standing  in  a  fiduciary 
relation  from  making  a  profit  at  the  expense  of  his  cestui  que 
trust,  is  too  well  established  to  justify  me  in  making  citations  to 
support  it  Under  the  evidence  as  to  this  transaction,  the  Com*- 
mission  was  justified  in  excluding  this  sum  in  its  ascertainment 
of  the  historical  cost  of  the  property. 

It  is  unnecessary  to  go  into  further  d^^ils  with  reference  to 
the  Commission's  findings  of  historix^al  cost*  Many  of  the  claims 
made  by  the  Power  Company  were  the  result  of  an  apparent 
attempt  to  rewrite  its  books,  and  charge  to  its  capitol  account 
items  which  it  had  for  many  years  reported  to  Congress  as  oper- 
ating CKpenses,  find  otfa^s  were  mere  estimates  baaed  on  some 
arbitrary  percentage  assumed  on  one  or  two.  years'  operations 
as  what  might  have  overhead  charges  included  in  operating  ex- 
penses. These  claims  were  unsupported  by  any  direct  testimony 
that  such  expenditures  had  actually  occurred,  and  I  find  no 
ground  upon  which  the  Commiasion's  conclusions  as  to  these  mat«/ 
ters  should  be  disturbed. 

[12]  It  was  strenuously  contended  by  counsel  for  the  Power^ 
Company  that  the  Commission,  in  making  its  estimate  of  repro- 
duction  cost  as  of  July  1, 1914,  committed  error;  that  the  repny 
duction  cost  should  have  been  taken,  as  it  was  by  Almert,  the 
expert  for  the  Power  C<»npany,  in  his  report  as  of  July  1,  IdlO. 
To  this  I  cannot  agree.  Eeproduction  cost  less  depireoiation  is 
but  one  of  the  elements  (tf  value,  and  in  my  judgment  ordinarily 
only  a  n^ative  dement,  to  be  considered  in  the  final  determi* 
nation  of  fair  value.  Its  use  is  to  throw  light  upon  the  actual 
amount  invested^  and  this  can  only  be  done  where  the  reproduc- 
tion cost  is  determined  as  of  a  fairly  normal  period.  It  would 
lose  all  value  if  made. as  of  an  abnormal  period  when  prices 
were  abnormally  low  or,  high.    To  be  of  ^y  asaistance  or  real. 
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use^  it  must  be  made  as  of  a  Bormal  time  and  the  xmit  eoBt  ap- 
plied thereto  should  extend  over  a  sufficient  number  of  years  to 
ibow  a  normal  trend  of  prices.  To  quote  the  language  of  former 
Justice  Charles  E.  Hughes,  acting  as  reteree  in  the  case  of  Bitx^- 
fyn  Borough  Gas  Co.  v.  Public  Service  Commission,  P.U.IL 
1918F,  335,  347  (July  24,  1&18): 

^'To  base  rates  upon  a  plant  valuation  simply  representing  ft 
hypothetical  cost  of  reproduction  at  a  time  of  abnormally  high 
prices  due  to  exceptional  conditions  would  be  manifestly  unfair 
to  the  public,  and  likewise  to  base  rates  upon  an  estimated  cost 
(if  reproduction  far  lower  than  the  actual  bona  fide  and  prudent 
investment  because  of  abnormally  low  prices,  would  be  unfair  to 
the  company.  This  question  of  taking  the  hypothetical  repro* 
duction  cost  under  abnormal  conditions  as  a  rate  base  should,  of 
oourse,  not  be  confused  with  the  necessity  of  recognizing  actual 
cost  of  operation,  even  though  abnormal.  A  public  service  cor- 
poration is  entitled  to  be  reasonably  compensated  for  its  service,, 
and  the  actual  cost  of  its  operations  must  always  be  taken  into 
consideration  in  determining  whether  or  not  it  receives  a  fair 
compensation  above  that  cost.  But  it  is  a  different  thing,  after 
cost  has  been  defrayed,  and  the  question  is  as  to  the  compensa- 
tion to  be  allowed  in  excess  of  cost,  to  take  as  the  basis  for  a  com- 
pensatory return  an  asserted  plant  value  far  above  the  actual 
investment,  which  is  reached  merely  by  exp^  estimates  of  a  cost 
cf  reproduction  under  abnormal  conditi<Mis.  This  would  result 
in  allowing  a  public  service  corporation  to  take  advantage  of  a 
public  calamity  by  increasing  its  rates  above  what  would  be  a 
liberal  return  not  only  on  actual  investment^  but  upon  a  normal 
reproduction  cost^  in  the  view  that  unless  it  could  make  an  essen- 
tially exorbitant  demand  upon  the  public  it  would  be  deprived 
of  its  property  without  due  process  of  law.  The  enforcement  of 
the  constitutional  guaranty  does  not  require  the  application  of 
any  artifidal  formula.  It  has  constantly  been  pointed  out  that 
the  rate  base  must  be  what  is  called  ^he  fair  value  of  the  prop* 
erty,'  and  that  as  to  this  there  must  be  a  reasonable  judgment 
based  on  a  proper  consideration  of  all  relevant  facts.''  (Citing 
many  cases.) 

The  date  adopted  by  the  Commission  in  this  case  was  as  near 
a  normal  date  as  it  was  perhaps  possible  to  get;  the  unit  costs 
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applied  to  the  inventory  were  determined  after  a  consideration 
of  the  trend  of  prices  given  by  the  vntnesses,  and  the  Commis- 
sion added  5  per  cent  to  the  entire  reproduction  cost  of  the  physi- 
cal property  as  fonnd  by  its  engineers.  As  already  indicated  by 
the  quotation  from  the  opinion  of  Judge  Hughes,  the  fact  that 
prices  of  labor  and  material,  on  account  of  the  'war  in  Europe, 
advanced  to  great  heights  Tvith  a  rapidity  and  to  an  extent  never 
before  experienced  from  about  the  1st  of  January,  1915,  to  the 
time  of  the  valuation,  has  no  bearing  whatsoever  upon  the  cost 
of  reproduction  as  a  factor  in  a  valuation  for  rate-making  pur- 
poses. The  Commission  would  have  committed  a  grave  error, 
unjust  to  the  public,  and  destructive  of  the  value  of  the  reproduc- 
tion cost  as  an  element  in  a  valuation  case  of  this  character,  to 
have  attempted  to  find  normal  prices  based  upon  either  current 
prices  as  of  July  1,  1916,  or  upon  normal  prices  then  or  there- 
after as  claimed  by  the  Power  Company.  Such  a  course  would 
have  greatly  impaired  the  reproduction  cost  estimate  as  one  of 
the  elements  of  fair  value.  The  adoption  by  the  Commission  of 
the  date  of  July  1, 1914,  as  to  which  the  inventory  was  to  be  made 
and  normal  unit  prices  applied,  was  reasonable  and  proper,  and 
its  action  in  so  doing  has  the  sanction  of  the  highest  legal  and 
engineering  authorities. 

It  is  unnecessary  to  analyze  the  findings  of  the  Commission 
as  to  the  costs  of  preliminary  operation,  financing,  pre-organiza- 
tion  expenses,  brokerage,  and  commission,  and  kindred  items  so 
far  as  reproduction  cost  is  concerned.  These  hypothetical  costs 
based  upon  an  hypothetical  reconstruction  of  the  property  the 
Commission  allowed  for  in  its  final  finding  of  fair  value  in  such 
smns  as  xmder  the  evidence  in  the  case,  and  the  exercise  of  rea- 
sonable judgment  it  thought  proper,  and  I  find  no  error  in  its 
conclusions  in  this  respect. 

[13]  There  was  a  wide  disparity  between  the  witnesses  for 
the  Commission  and  those  for  the  Power  Company  in  regard  to 
the  amounts  to  be  allowed  for  interest  and  taxes  during  construc- 
tion. This  resulted  from  the  fact  that  the  Commission's  engi- 
neers conceived  the  erection  of  this  hypothetical  plant  upon  one 
basis  and  the  engineers  of  the  Power  Company  upon  another 
basis,  and  the  time  of  construction  adopted  by  the  engineers  of  the 
Power  Company  was  two  years  longer  than  that  of  the  Com- 
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mission's  engineers.  The  determination  of  the  questions  in- 
volved in  this  particular  was  for  the  good  judgment  and  discre- 
tion of  the  Commission^  and  in  its  exercise  no  reversible  error 
appears.  The  testimony  was  conflicting  as  to  what  allowance 
should  be  made  for  working  capital  and  supplies,  and  as  the  find- 
ing of  the  Commission  was  based  upon  substantial  evidence  I 
have  neither  the  right  nor  the  disposition  to  substitute  my  judg- 
ment for  that  of  the  Commission. 

[14]  The  Power  Company  claimed,  as  an  item  of  reproduc- 
tion cost,  the  sum  of  $650,000  for  "compensation  to  conceivers." 
This  claim  also  is  derived  from  a  percentage  applied  by  the  Pow- 
er Company's  engineer,  Almert,  to  his  reproduction  cost  of  the 
physical  property.  It  is  a  purely  hypothetical  cost>  based  upon 
the  hypothetical  re<?onstruction  of  the  property,  and  is  asserted 
upon  the  theory  that  some  such  amount  might  be  required  to 
be  paid  to  some  promoters  or  conceivers  as  compensation  for  the 
suggestion  that  a  plant,  similar  to  that  of  the  Power  Company's, 
should  be  constructed  in  Washington  under  the  assumption  that 
the  existing  plant  was  nonexistent  either  on  the  1st  of  July, 
1914,  or  on  the  Ist-of  July,  1916.  It  appears  from  the  evidence 
that  the  Power  Company  is  not  the  company  which  established 
and  developed  the  electric  light  and  power  business  of  the  District 
of  Columbia.  The  United  States  Electric  Lighting  Company 
developed  this  business  and  at  the  time  it  was  taken  over  by  the 
Power  Company,  it  was  the  result  of  slow  evolution  from  a  very 
small  initial. concern,  and  it  is  exceedingly  unlikely  that  any  cost 
whatsoever  in  the  nature  of  a  conceiver's  commission  or  a  pro- 
moter's commission  attached  to  the  enterprise.  The  business  was 
developed  slowly  but  successfully  for  fifteen  years  before  its  ac- 
quisition by  the  Power  Company,  and  there  is  not  the  slightest 
evidence  in  the  record  that  any  such  coat  was  ever  paid  by  it.  To 
hold  that  the  public  is  to  be  charged  with  such  an  amount,  which 
is  a  pure  figment  of  the  imagination,  unsupported  by  any  evi- 
dence, is  without  justification  either  in  law  or  fair  dealing,  which 
latter  the  public  utility  owes  to  it9  patrons.  The  Commission 
properly  disallowed  this  item. 

[16]  In  the  estimate  made  by  Almert,  the  engineer  of  the 
Power  Company,  a  claim  of  $2,115,323  was  made  for  what  he 
called  development  costs,  under  his  reproduction  theory*    This 
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figtire  was  arrived  at  by  appljiag  an  arbitrary  percentage  to  bis 
reproduction  cost  of  the  physical  property  of  the  Power  Com- 
pany, The  theory  upon  which  such  a  claim  was  based  seems  to 
be  that  dnring  a  certain  period  of  the  Power  Company's  exist- 
ence it  must  have  incnrred  losses  incident  to  the  expansion  of  its 
bnsiness,  either  by  obsolescence  caused  by  change  of  construction 
or  advancement  of  the  art  or  because  of  securing  the  patronage 
which  it  now  has.  While  it  is  true  that  such  costs  might  attach 
under  a  purely  hypothetical  construction,  yet  when  they  are 
claimed  as  a  basis  upon  which  consumers  are  required  to  pay, 
not  an  hypothetical  but  an  actuar  return,  there  should  be  at  least 
some  evidence  that  they  actually  did  occur  in  the  existing  plant. 
The  records  of  the  Power  Company  show  that  the  net  earnings 
of  the  United  States  Electric  Lighting  Company  up  to  the  time 
of  its  acquisition  by  the  Power  Company  and  of  the  combined 
companies  since  that  time  have  been  more  than  sufficient  to  cover 
any  such  claim.  All  costs  of  attaching  the  business,  so  far  as 
they  were  shown  by  the  books  and  records  of  the  Power  Com- 
pany, were  allowed,  and  no  actual  expenditure  appears  in  the 
testimony  upon  which  a  claim  could  be  granted.  The  Commis- 
sion, in  considering  the  question  of  development  losses,  took  the 
position  that  there  was  no  justification  for  the  large  claim  made 
by  the  Power  Company,  yet  that  it  was  proper  to  make  some  al- 
lowance for  this  element  of  value  in  its  final  finding  of  fair  value, 
and  that  it  made  such  allowance  is  evidenced  by  the  fact  that  in 
its  final  finding  of  fair  value  as  of  July  1,  1914,  it  allowed  $1,- 
137,167  inore  than  the  cost  of  reproduction  less  depreciation 
found  by  its  engineers. 

[16]  The  Power  Company  further  claimed  that  it  had  a  right 
to  include  in  the  present  fair  value  of  its  property  the  sum  of  ^ 
$2,500,000  for  what  it  designated  as  its  easements  in  the  public 
streets.  WBether  the  privilege  to  use  the  public  streets,  which 
the  Power  Company  possesses,  should  be  called  a  franchise,  a 
privilege,  or  an  easement,  is  of  no  consequence.  The  Power 
Company  claims  that  its  actual  occupation  and  use  of  the  streets 
under  this  privilege  gives  it  an  easement  therein,  and  gives  to 
this  easement  a  separate  and  distinct  value  which  it  has  a  right 
to  capitalize  as  against  the  public.  To  claim  that  these  so-called 
easements  which  cost  the  Power  Company  nothings  without  which 
P.U.R.1920C. 
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it  could  not  perform  its  public  duty,  and  which  it  is  allowed  to 
exercise  to  enable  it  to  do  so,  can  be  capitalized  against  the  con- 
sumer of  its  product  in  anj  sum  whatsoever,  is  to  make  the  pub- 
lic use  destructive  of  the  public  right  and  effect  a  result  which 
should  not  be  tolerated  by  any  judicial  tribunal.  Without  pass- 
ing upon  the  question  as  to  whether  or  not  these^  so-called  ease- 
ments would  be  property  rights  if  the  property  of  the  Power 
Company  were  to  be  condemned  and  taken  by  puUic  authorities, 
or  if  the  Power  Company,  being  thereimto  authorized  by  Con- 
gress, should  effect  a  sale  of  its  property  to  another  company,  it 
is  sufficient  to  say  that  there  should  be  no  capitalization  of  an 
item  of  this  character  in  a  valuation  made  for  the  purpose  of 
determining  rates. 

Under  the  decisions  of  the  Supreme  Court  of  the  United  States 
and  of  almost,  if  not  every.  Commission  and  court  which  has 
passed  upon  the  question,  it  was  necessary  for  the  Commission  to 
consider  the  actual  depreciation  of  the  property  at  the  time  of  the 
valuation.  It  did  so  consider  it  and  although  the  Power  Com- 
pany's expert,  Almert,  testified  that  percentages  and  amounts 
both  as  to  age,  life,  and  residual  value  of  the  different  parts  of 
the  property  were  approximately  fair,  yet  the  Commission  found 
that  the  actual  depreciation  should  be  materially  less  than  that 
found  by  its  engineers. 

[17]  Fair  value  for  rate-making  purposes  is  necessarily  ex- 
pressed by  some  amount,  and  this  amount,  or  fair  valu^  consti- 
tutes the  rate  base.  The  objection  that  the  Commission  was  find- 
ing **a  fair  amount"  and  not  a  "fair  value  for  rate-making  pur- 
poses" is  without  force,  as  the  terms,  as  used  by  the  Commission, 
are  similar  iu  meaning  and  effect 

The  final  result  of  the  work  of  the  Commission  in  its  finding 
of  fair  value  as  of  July  1,  1914,  was  to  fix  that  value  as  of  that 
date  at  an  amount  $1,300,000  greater  than  that  found  by  its 
accountants  as  the  historical  cost  of  the  property  and  $1,137,000 
greater  than  the  cost  of  reproduction  less  accrued  depreciation 
as  found  by  its  engineers.  It  found  the  fair  value  as  of  July  1, 
1914,  at  $10,250,000,  and  added  thereto  at  the  actual  cost  there- 
of all  net  additions  to  capital  from  that  time  up  to  the  date  of 
the  valuation,  determining  the  fair  value  as  of  December  31, 
1916,  to  be  $11,231,170.43.    The  Commission  valued  the  prop- 
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^  as  a  going  conoem  (as)  in  sncoessfal  opwation.     In  mj 

opinion,  its  procedure  was  logical,  lawful,  and  without  prejudice 

fo  the  Power  Company,  and  that  its  oondusions  were  reached 

^r  careful  and  impartial  conaderation  of  all  the  evidence  and 

<bta  before  it,  and  should  be  sustained. 

If  thereforety  overrule  all  exceptions  taken  by  the  plaintiff  to 
^e  rulings  of  the  Commission  during  the  course  of  the  hearing, 
aitd  all  exceptions  to  the  findings  which  have  been  insisted  upon 
^OTo  this  ooort,  and  direct  that  a  decree  be  entered  dismissing 
^  bill  of  complaint  herein  exhibited. 


MAINE:  SUPREME  JUDICIAL  COURT. 

BE  SBARSPOBT  WATER  COMPAIIT. 

(—  Me.  — ,  108  Atl.  452.) 

ItiM  «  Contracts  —  Effect  of  uHiHp  statute. 

1.  Neitiier  the  liftine  Pafolic  Utilities  Act  nor  revised  statutes  chap. 
56,  I  16,  prohibiting  imjust  and  unreasonable  rates,  affect  th^  Taliditj 
of  anj  existing  ^contract,  all  such  oontracta  being  binding  until  the 
Commission  finds  tiie  rates  contained  therein  are  ui^ust,  unreasonable, 
or  insufficient,  and  legislation  creating  sudi  Commission  is  not,  there- 
fore, retroactive  in  its  operation. 

Bates  —  Jurisdiction  of  Commission  —  Statutory  conotnteHon. 

2.  Lack  of  power  of  the  Maine  Commission  over  utiHtj  rates  fixed 
hf  existing  contracts  cannot  be  inferred  from  the  exception  of  con- 
tracts entered  into  prior  to  January  1,  1913,  under  |  34,  of  chapter 
65,  of  the  act  with  reference  to  discriminatioo. 

Constitutional  law  —  Inji/pairment  of  contract  *  Jurisdiction  of  Com" 
mission, 

3.  The  Maine  Public  Utilities  Commission  has  power  to  regulate 
or  change  the  rates  for  service  by  any  publicjitility,  notwithstaiidlng 
that  rates  have  been  previously  fixed  in  a  contract  botweea  such  utility 
and  a  municipality,  or  a  private  consumer,  if  such  rates  are^  or  have 
become,  unjust  or  unreasonable. 

9stss  —  Regulation  —  Police  power. 

Discussion  of  power  of  state  to  eontrol  rates  of  public  utilities 
through  the  exercise  of  its  police  powers,  p.  361. 
ttates  ~  Regulation  —  Property  affected  with  public  interest. 

Discussion  of  power  of  state  to  regulate  properties  affected  with 
public  interest,  p.  352. 
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ikmatihitionaH;  Zmw  —  Impairment  of  eontrae^ 

Statement  o|  rule  tliAt  where  the  publie  health,  morala,  or  aaletgr 
is  inTolTed,  the  power  to  control  Tested  rights,  whether  obtained  by  ooft- 
traet  or  otherwise,  mxDst  prevail,  p.  868. 

OonsMMiontfl  law  ^  Impairment  ef  eontraet  ^  -IPewer  of  mwnie^ 
ipaUty. 

Statement  ol  rule  that  state  may,  in  its  discretion,  vest  in  one  of 
its  municipalities  the  authority  to  enter  into  an  inviolable  contract  for 
a  reasonable  pieriod  regulating  public  utility  rates,  p.  364. 
Bates  ^  Frdnchiee  contrado  —  Validity  as  hetween  parties. 

Statement  of  rule  tliat  frandiise  contracts  and  oentracts  lor  the 
supplying  of  water  or  other  utility  to  a  municipality,  in  which  the 
rates  are  fixed  for  the  public  service  rendered  are  valid  and  binding 
between  the  parties,  p.  366. 
Rates  <—  Contracts  —  Bower  of  state  —  Surrender. 

Statement  of  rule  that  surrender  by  state  of  power  to  ftx.  rates 
must  be  dear  and  unequivocal,  p.  d66. 
Bates  —  JPotver  of  state  —  Surrender  —  Construction  of  statute. 

Statement  of  rule  that  in  construing  a  statute  relating  to  the  sur- 
render by  the  state  of  its  power  to  fix  rates,  all  doubts  must  be  resolved 
in  favor  of  the  retention  of  the  power  by  the  state,  p.  36d. 
ConsUtutional  law  —  Impairment  of  contract  —  Regulation  of  rates. 
Statement  of  rule  that  exereiae  by  the  sts,te  of  its  authority,  it^ 
regulate  rates  does  not  constitute  an  impairment  of  contract  within  the 
meaning  of  the  Constitution,  p.  368. 
Hates  —  Jieaeoviableifesa  •«-  Presumption. 

Discussion  of  presumption  of  reasonableness  of  rates  fixed  by  con- 
tract until  otherwise  det^mined  by  the  Commission,  pb  859. 
Rates  —  Contract  —  Effect  of  filing  of  new  scihedMtls  on. 

Dtaeussion  of  the  effect  of  filing  of  a  new  sdiedule  by  a  utility  on 
existing  contract  rates,  p.  869. 

[December  8,  191d.J 

Exceptions  from  Supreme  Judicial  Court 

Sepabatb  pboceedings  by  the  Searsport*  Water  Company 
and  the  Lincol^i  Water  Company  before  the  Public  Utilitiee  Com- 
mission for  increased  water  rates.  From  an  order  of  the  Com- 
mission in<srea8ing  the  rates^  the  towns  and  certain  of  the  inhab- 
itantd  thereof  except    Exceptions  overruled. 

Appearances:  Andrews  &  Nelson,  of  Augusta,  for  Searsport 
Water  Company,  and  Lincoln  Water  Company;  A^  S.  Littlefield, 
of  BoeHandi  and  G.  W^  Thombs,  of  Lincoln,  for  water  users. 

Wilson,  J. :  Under  special  acts  of  the  legislature,  the  Sears- 
port  .\Yat^  Company  and  the  Lincoln  Water  Company  were 

organized  to  supply  the  respective  towns  of  Siearsport  and  Lin- 
P.UJL1920a 
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coin  with  '  Vater  £or  dooiesjidC}  gaiiitaij>  mi  municipal  piurpoeefl^" 
each  company  beii^  expreadj  authorized  to  enter  into. a  ^eontvact 
with  the  town  in  whieh  it  wa9  located  to  aupply  it  wiUi  water  for 
mnnicipal  or  public  naes.  i .. 

While  the  langaage  of  the  respective  ^sbarteoes  differs  in  this 
respect,  thei-e  can  be  no  doubt  of  the  authority  of  each  company 
to  contract  with  any  qorporation  or*  individual  in  the'  town  in 
which  it  was  located  to  supply  water  for  domestic^  sanitary,  or 
industrial  uses.    ]^o  provision  is  found  in.  either  charter,  howr 
ever,  in  terms  authorizing  either  toym  to  ecotract  with  the^  water 
company  for  walw  for  its  inhabitants  for  domestic  uses^  or  to 
fix  or  regulate  the  rates  at  which  it  shpuld  bet  suj^Ued  to  them. 
In  1905,  the  town  of  Searsport  entered  into  a  contract  with 
the  Searsport  W^ter  Company,  and  in  1911,  the  town  of  Lincoln 
stared  into  a  conjkract  with  the  Lincoln  Water  Company,  whero- 
by  the  respective  water  companies  were  to  construct  reservoirs, 
lay  mains,  and  furnish  to  the  town  water  for  mumci|^yal  and:  fire 
purposes  for  a  stipulated  sum  per  annum,  Imd  also  to  furnish, 
to  the  inhabitants  of  the  town  water  for  domestic  and  sanitary 
purposes  at  a  fixed  rate.<^  price- 
Both  contracts  were  still  in  force  in  1918,  when  each  water 
^mpany  filed  a  new  schedule  of  rates  both  municipal  and  private 
^vith  the  Public  Utilities  Commissi<m  under  chapter  55,  R.  S., 
faiown  as  the  Public  Utilities  Law,  by  which  schedules  the  rates 
J>f  each  water  company  both  for  public  and  private  service  were 
J^creaaed  over  those  fixed  in  the  contracts  with  the  respective 
fowna^     CiHuplaints  were  filed  with  the  PuWic  Utilities  Com- 
l^ssion  by  each  town  and  certain  of  its  inhabitants  against  the 
Increased  rates.   A  hearing  was  held.    The  Commission  adjudged 
the  rates  both  for  public  and  private  service  as  fixed  in  the  ro- 
^P^tive  contracts  to  be  "unjust,  unreasonaUe,  and  unjustly  dis- 
^^^imiuatory,"  and  ruled  as  a  matter  of  law  that  it  had  authority 
^  <^ange  the  rates  even  though  fixed  by  ctmtract,  and  found  the 
^^tea  for  private  service  as  fixed  in  the  new  schedules  of  each 
^**^Pany  to  be  just  i  nd  reasonable,  but  fixed  lower  rates  for  the 
P^oUq  service  in  each  case  than  those  set  forth  in  the  respective 
^^heti^les  fiied^  though  in  excess  of  the  rates  stipulated  in  the 
"^^tracts. 
p^o  the  ruling  of  the  Commission  that  it  had  authority  to  order 
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new  rates  substituted  for  those  contained  in  the  contracts^  eacb 
town  and  certain  of  its  inhabitants  as  users  of  the  private  service 
excepted.  Both  cases  come  before  this  court  on  the  exceptions. 
As  the  same  questions  are  involved  in  each  case  and  they  were 
argued  together,  they  are  considered  in  one  opinion  by  this  court 

While  this  court  in  the  recent  ease  of  In  re  Guilford  Water 
Co.  118  Ma  — ,  post,  — ,  108  Atl.  446,  laid  down  certain  prin- 
ciples that  are,  we,  think,  decisive  of  the  issues  in  the  instant 
cases  so  far  as  the  rates  for  the  private  service  are  concerned^ 
contentions  not  raised  in  that  case  have  been  urged  by  counsel 
in  the  cases  now  at  bar,  which  require  a  restatement  of  the  prin- 
ciples we  deem  controlling  in  this  class  of  cases.  In  the  cases 
now  before  us,  a  valid  contract  for  public  uses  entered  into  by 
legislative  authority  existed  between  each  town  and  the  utility 
supplying  it,  which  did  not  exist  in  the  Ouilford  case,  and  which 
presents  questions  that  require  full  consideration. 

The  complainants  here  contend:  (1)  That  although  contracts 
harmful  to  the  public  health,  safety,  or  morals  may  be  subject  to 
regulation  at  all  times  under  the  police  powers  of  the  state,  the 
evidence  in  these  cases  disclosed  that  the  contracts  in  question 
were  innocuous  so  far  as  the  public  health  or  safety  is  concerned, 
and  that,  inasmuch  as  the  changes  in  rates  authorized  by  the 
Utilities  Commission  only  affected  the  amount  of  the  stockhold- 
ers' return,  it,  therefore,  does  not  concern  the  public,  and  the  pub- 
lic interest  ceasing  to  exist,  the  state's  control  under  its  police 
powers  ceases;  (2)  that  when  the  public  health,  safety,  or  morals 
are  not  involved,  the  state  may  authorize  a  municipality  to  enter 
into  an  inviolable  contract  fixing  the  rates  for  service  for  a  term 
of  years  with  any  public  utility,  and  that  the  contracts  in  the 
instant  cases  are  of  that  nature;  (8)  that  the  supplying  of  water 
to  a  municipality  and  its  inhabitants  is  a  proprietary  matter, 
and  any  contract  by  the  mimicipality  relating  thereto  is  protected 
against  impairment  by  the  state  and  Federal  Constitutions;  (4) 
and  that  finally,  irrespective  of  the  power  of  control  vested  in 
the  state,  the  legislature  did  not  under  chapter  65,  R  S.,  delegate 
to  the  Public  Utilities  Commission  the  authority  to  regulate  rates 
established  by  a  contract  entered  into  prior  to  its  enactment 

The  questions  raised  here  are  not  new  and  have  in  some  form 
been  many  times  considered  by  both  state  and  Federal  courts, 
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and  more  recently  of  necessity  by  Public  Service  Commissions 
in  the  different  states.  The  decisions  taken  as  a  -whole,  however, 
cannot  be  said  to  have  contributed  to  clarity,  but  rather  to  ob- 
scurity of  view  as  to  the  nature  and  scope  of  the  police  powers, 
particularly  in  their  application  to  the  regulation  of  rates  where 
contracts  ftdng  them  have  been  entered  into  under  legislative 
anthorify. 

In  a  recent  case  before  it,  Clifton  Forge  v.  Virginia  Western 
Power  Co.  P.U.R1918F,  791,  803,  the  Corporation  Commis- 
sion of  Virginia  commented  on  the  seeming  inconsistencies  in 
the  conclusions  of  some  of  the  decided  cases  in  the  Federal  Su- 
preme Court,  citing  Cleveland  v.  Cleveland  City  R.  Co.  194  U. 
S.  517,  24  Sup.  Ct.  Rep.  756,  48  L.  ed.  1102,  and  Home  Teleph. 
&  Teleg.  Co.  v.  Los  Angeles,  211  U.  S.  265,  29  Sup.  Ct.  Rep. 
50,  53  L.  ed.  176,  and  of  which  Freeport  Water  Co.  v.  Freeport 
City,  180  IT.  S.  587,  21  Sup.  Ct.  Rep.  493,  45  L.  ed.  679,  and 
Vicksburg  v.  Victsburg  Water  Works  Co.  206  U.  S.  496,  27 
Snp.  Ct.  Rep.  762,  51  L.  ed.  1155,  are,  perhaps  even  more  con- 
spicuous examples. 

An  analysis  of  these  and  the  many  other  decisions  in  the  Fed- 
eral and  state  courts  in  which  these  questions  have  been  considered 
discloses  that  many  of  the  seeming  inconsistencies  are  more  ap- 
parent than  real,  and  in  the  Federal  court  at  least  are  the  result 
of  having  followed  the  construction  by  the  state  courts  of  the 
«tatutes  involved.     See  Home  Teleph.  &  Teleg.  Co.  v.  Los  An- 
geles, supra,  211  TT.  S.  277,  29  Sup.  Ct.  Rep.  50,  58  L.  ed.  176; 
Milwaukee  Electric  R.  &  Light  Co.  v.  Wisconsin  R.  Commis- 
"on,  238  TJ.  S.  174,  182,  P.U.R.1915D,  591,  85  Sup.  Ct.  Rep. 
^20,  59  L,  ed.  1254.    However,  neither  the  conclusions  nor  the 
reasonijjg  can  be  said  to  be  harmonious  in  all  the  decisions. 

Certain  principles  are  no  longer  questioneS.  The  control  or 
regalation  of  rates  by  public  utilities  is  a  legislative  or  govem- 
"^ental  function  and  a  Intimate  exercise  of  the  police  powers 
^^^^  state.  Munn  v.  Illinois,  94  TJ.  S.  118,  24  L.  ed.  77 ;  Min- 
nesota Hate  Cases,  230  U.  S.  352,  413-415,  433,  38  Sup.  Ct. 
^^P-  *r^9y  57  L.  ed.  1511,  48  L.R.A.(N.S.)  1151,  Ann.  Cas. 
1918 A,  18;  Kennebec  Water  Dist.  v.  Waterville,  97  Me.  185, 
2W,  54,  Atl.  6,  60  L.R.A.  856.  Where  the  public  health,  safety, 
p^,^^^als  are  concerned,  the  power  of  the  state  to  control  under 
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its  police  powers  is  supreme  and  caonot  be  bargained  or  granted 
away  by  the  legislature.  The  exercise  of  the  police  power  in 
such  cases  violates  no  constitutional  guaranty  against  the  impair- 
ment oi  Tested  rights  or  contracts.  Fertilising  Co.  t^  Hyde  Park, 
97  U.  S.  669,  24  L.  ed.  1036 ;  Butchers'  Union  Co.  v.  Crescent 
City  Co.  Ill  IT.  S.  746,  761,  4  Sup.  Ct.  Rep.  652,  28  L.  ed.  585 ; 
New  Orleans  Gas  Co.  v.  Louisiana  Light  Co.  115  U.  S.  650, 
672,  6  Sup.  Ct  Rep.  252,  29  L.  ed.  516;  New  Orleans  Water 
Works  V.  Rivers,  115  TJ.  S.  674,  6  Sup.  Ct  R^.  273,  29  L.  ed. 
525 ;  Walla  Walla  v.  Walla  Walla  Water  Co.  172  U.  S.  1, 15,  19 
Sup.  Ct  Rep.  77,  43  L.  ed.  841 ;  Atlantic-  Coast  Line  R.  Co.  v. 
Goldsboro,  233  TJ.  S.  548,  34  Sup.  Ct  Rep.  364,  58  L.  ed.  721; 
Dirken  v.  Great  Northern  Paper  Co.  110  Me.  374,  388,  86  AtL 
320,  Ann.  Cas.  1914D,  396;  State  v.  Mayo,  106  Me.  62,  75  Atl- 
295,  26  L.R.A.(N.S.)  502,  20  Ann.  Cas.  512. 

The  power  to  regulate  the  rates  of  public  utilities,  however, 
is  not  dependent  on  the  immediate  concern  of  the  public  health 
or  safety  therein. 

"When  one  devotes  his  property  to  a  use  in  which  the  public 
has  an  interest,  he,  in  effect,  grants  to  the  public  an  interest  in 
that  use,  and  must  submit  to  be  controlled  by  the  public  for  the 
common  good,  to  the  extent  of  the  interest  he  has  created."  Munn 
V.  Illinois,  supra,  94  U.  S.  126,  24  L.  ed.  77 ;  Union  Dry  Goods 
Co.  V.  Georgia  Public  Service  Corp.  248  U.  S.  372,  375,  P.UiR. 
1919C,  60,  39  Sup.  Ct  Rep.  117,  63  L.  ed.  309;  Woodburn  v. 
Public  Service  Commission,  82  Or.  114,  120,  161  Pac.  391, 
L.R.A.1917C,  98,  Ann.  Cas.  1917E,  996;  Boston  &  M.  R.  Co. 
V.  County  Commissioners,  79  Me.  386,  10  Atl.  118. 

The  state  requires  every  public  utility  to  "furnish  safe^  rea- 
sonable and  adequate  facilities,''  and  its  rates  and  charges  to  be 
reasonable  and  just,  based  upon  a  fair  return  on  the  fair  value  of 
the  property  devoted  to  the  public  use.  Section  16,  chap.  65. 
Its  power  to  do  so  cannot  be  questioned.  To  assume  that  a  Pub- 
lic Utilities  Commission  will,  in  any  case,  order  the  rates  of  a 
utility  increased  upon  the  sole  consideration  of  increasing  the 
returns  of  stockholders  appears  to  us  like  b^ging  the  question. 
The  public  interest  does  not  cease  at  the  point  where  the  rates 
insure  merely  the  t)perating  expenses  of  the  company  and  begin 
again  when  they  result  in  more  than  a  "fair  return"  or  exceed 
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the  value  of  the  service  rendered.  The  continued  existence  of 
the  utility  and  the  perforinalice  of  its  pnblic  obligations  cannot 
be  maintained  on  this  basis.  Salong  as  the  pnfpettj  is  devoted 
to  the  pnblic  use,  the  state  may  control  the  rates  at  all  times^  as 
well  when  fhej  are  unfair  to  the  utility  because  of  failure  to 
produce  a  '^air  return,"  as  when  they  are  unfair  to  the  public 
because  too  high.  Winfield  v.  Public  Service  Commission 
(Ind.)  118  N.  E.  531,  P.tr.Rl918B,  747,  752;  CoUingswood 
Sewerage  Co.  v.  CoUingswood,  91  N.  J.  Law,  20,  102  Atl.  901, 
P.U.R1918C,  261,  268.  The  whole  theory  of  rate  regulation 
by  the  state  is  based  on  these  principles. 

Thus  far  we  have  considered  the  general  powers  of  the  state 
where  no  contract  fixing  the  rates  exists.  In  what  respect  may 
these  powers  be  controlled  by  contracts  between  municipalities 
or  the  individual  consumer  and  the  utility  ? 

Where  the  public  health,  morals,  or  safety  is  involved,  the 
power  to  control  vested  rights,  whether  obtained  by  contract  or 
otherwise,  must  prevail.  All  must  yield  in  these  respects  to  the 
common  welfare.  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  659, 
24  L.  ed.  1036 ;  New  Orleans  Gas  Co.  v.  Louisiana  Light  Co. 
115  IT.  S.  650,  6  Sup.  Ct.  Rep.  252,  29  L.  ed.  516;  Walla  Walla 
V.  Walla  Walla  Water  Co.  172  U.  S.  1, 15,  19  Sup.  Ct.  Rep.  77, 
43  L.  ed.  341. 

The  Utilities  Commission,  however,  having  based  its  orders 
in  these  cases  upon  the  fact  that  the  rates  fixed  by  the  contracts 
with  the  respective  tovms  were  unjust  and  unreasonable,  and  not 
having  found  that  the  public  health  or  safety  was  jeopardized, 
the  supreme  necessity  for  the  exercise  of  the  police  powers  does 
Dot  appear  to  exist.    We  must,  therefore,  inquire  into  that  broad- 
en field  of  police  powers,  outlined  in  Boston  &  M.  R.  v.  County 
Commissioners,  79  Me.  386,  395,  10  Atl.  113,  beyond  the  im- 
'^^iate  concern  of  the  public  health,  morals,  or  safety,  and 
determine  under  what  conditions,  if  any,  contracts  may  preclude 
^ne  state  from  the  full  exercise  of  its  powers  of  rate  r^ulation. 
-'■"t  is  frequently  laid  down  in  the  books  that  the  exercise  of 
^J  police  powers  is  a  governmental  function,  continuing  in  its 
®^i3teiice,  and  cannot  be  granted  or  bargained  away.     Stone  v. 
^^^^Biasippi,  101  U.  S.  814,  817,  25  L.  ed.  1079;  Texas  &  N.  R. 
J^-   ^-  Miller,  221  U.  S.  408,  31  Sup.  Ct.  Rep.  534,  55  L.  ed. 
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789;  Atlantic  Coast  Line  R  Co.  v.  Goldeboro,  282  U.  S.  548, 

34  Sup.  Ct.  Bep.  364,  58  L.  ed.  721;  Dirken  v.  Oreat  Ifortheni 
Paper  Co.  110  Me.  S74,  388,  86  AtL  820,  Ann.  Cas.  1914D, 
396.  The  power  of  rate  making  being  recognized  as  an  exercise 
of  the  police  powers  and  a  legislatiye  or  governmental  function 
we  might  in  all  cases,  on  principle,  expect  it  to  remain  vested  in 
the  state.  This  we  aipprehend  has  been  the  view  of  some  of  the 
state  courts.  Danville  v.  Danville  Water  Co.  178  HI.  299,  53 
N.  E.  118,  69  Am.  St.  Rep.  804;  Yeatman  v.  Towers,  126  Md. 
513,  95  Aa  168. 

However,  the  Federal  Supreme  Court,  which  finally  dete^ 
mines  when  contracts  have  been  impaired,  has  adopted  the  view, 
which  now  appears  to  be  generally  accepted  by  the  state  courts, 
and  which  we  feel  constrained  to  follow,  that  the  state  may  in 
its  discretion  vest  in  one  of  its  municipalities  the  authority  to 
enter  into  an  inviolable  contract  for  a  reasonable  period  regu- 
lating the  rates  to  be  charged  by  a  public  utility  for  its  service. 
That  in  this  respect,  at  least,  it  may  suspend  its  authority  during 
the  life  of  such  contract  to  exercise  this  important  governmental 
function,  and  that  such  a  contract  is  protected  against  impair- 
ment by  the  state  under  §  10,  art.  1,  of  the  Federal  Constitution. 
Walla  Walla  v.  Walla  Walla  Water  Co.  172  XJ.  S.  1,  19  Sup.  Ct 
Eep.  77,  43  L.  ed.  341 ;  Los  Angeles  v.  Los  Angeles  Water  Co. 
177  U.  S.  558,  20  Sup.  Ct  Rep.  736,  44  L,  ed.  886;  Freeport 
V.  Freeport  City  Water  Co.  180  U.  S.  587,  21  Sup.  Ct  Rep.  493, 
46  L.  ed.  679 ;  Vicksburg  v.  Vicksburg  Water  Works  Co.  206 
U.  S.  496,  508,  27  Sup.  Ct  Eep.  762,  51  L.  ed.  1155 ;  Home 
Teleph.  &  Teleg.  Co.  v.  Los  Angeles,  supra;  Milwaukee  v.  Wis- 
consin R.  Commission,  238  U.  S.  174,  180,  36  Sup.  Ct  Rep. 
820,  59  L.  ed.  1254;  Winfield  v.  Public  Service  Commission 
(Ind.)  118  N.  E.  531,  P.XJ.R.1918B,  747;  Benwood  v.  Public 
^Service  Commission,  76  W.  Va.  127,  83  S.  E.  295,  L.RA. 
1915C,  261. 

This  view  is  concisely  stated  in  Milwaukee  Electric  R.  &  Light 
Co.  V.  Wisconsin  Railroad  Commission,  supra,  238  U.  S.  180, 

35  Sup.  Ct.  Rep.  822,  P.U.R.1915D,  691,  595,  59  L.  ed.  1254: 
"The  fixing  of  rates  which  may  be  charged  by  public  service 

corporations,  of  the  character  here  involved,  is  a  legislative  func- 
tion of  the  state,  and  while  the  right  to  make  contracts  which  shall 
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prevent  the  state  during  a  given  period  from  exercising  this 
important  power  has  been  recognized  and  approved  by  judicial 
decisions^  it  has  been  uniformly  held  in  this  court  that  the  re- 
nunciation of  a  sovereign  right  of  this  character  must  be  evi- 
denced by  terms  so  clear  and  unequivocal  as  to  permit  of  no  doubt  > 
as  to  their  proper  construction." 

Franchise  contracts,  so  called,  and  contracts  for  the  supply  of 
water  or  other  utility  to  a  mimicipality,  in  which  the  rates  are 
fixed  for  the  public  service  rendered  are  valid  and  binding  be- 
tween the  parties.  Detroit  v.  Detroit  Citizen  R.  184  U.  S.  368, 
22  Sup.  Ct.  Eep.  4aO,  46  L.  ed.  592;  Cleveland  v.  Cleveland 
City  R.  Co.  194  U.  S.  517,  24  Sup.  Ct.  Rep.  756,  48  L.  ed. 
1102 ;  Minneapolis  v.  Minneapolis  Street  R  Co.  215  U.  S.  417, 
30  Sup.  Ct.  Rep.  118,  54  L.  ed.  259.  In  the  last-cited  cases, 
however,  and  in  the  case  of  Columbus  R.  Power  &  Light  Co.  v. 
Columbus,  249  U.  S.  399,  39  Sup.  Ct.  Rep.  349,  63  L.  ed.  669, 
P.U.R.1919D,  239,  referred  to  in  the  complainant's  brief,  the 
authority  of  the  state  to  control  under  the  police  powers  was  not 
in  question. 

The  supplying  of  water  to  a  municipality  and  its  inhabitants 
is,  without  doubt,  a  proprietary  matter,  as  is  also  the  fixing  by 
contract  the  price  at  which  it  is  to  be  supplied ;  but  a  distinction 
exists,  we  think,  between  fixing  such  price  by  mutual  consent  in 
a  contract,  and  the  summary  control,  under  the  police  powers,  of 
rates  and  charges  for  performing  a  public  service.  One  is  a 
proprietary  matter,  the  other  a  governmental  function.  The 
right  to  make  a  contract  concerning  a  proprietary  matter  con- 
stitutes no  authority  to  perform  a  governmental  function.  Prices 
fixed  by  agreement,  and  rates  and  tolls  determined  by  a  fair 
return  on  the  fair  value  of  the  property  devoted  to  the  public 
use,  are  based  on  diiferent  considerations.  Woodbum  v.  Public 
Service  Commission,  82  Or.  114,  161  Pac.  391,  L.R.A.1917C, 
98,  Ann.  Cas.  1917E,  996;  Traverse  City  v.  Michigan  Railroad 
Commission,  202  Mich.  576, 168  K  W.  481,  P.U.R.1918F,  752, 
760,  761.  To  preclude  the  state  from  the  exercise  of  this  power, 
the  surrender  must  be  so  clear  and  unequivocal  as  to  permit  of  no 
doubt  of  the  legislative  intent.  All  doubts  should  be  resolved  in 
favor  of  the  continuance  of  the  power.  General  authority  is  not 
sufficient;  special  authority  is  required.    Home  Teleph.  &  Teleg. 
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Co.  V.  Los  Angeles,  supra,  211  TT.  S.  273,  38  Sup.  Cl.  Rep-  50, 
53  L.  ed.  176;  Englewood  ▼.  Denvar  &  S.  P.  R.  Oo.  248  IT.  S. 
294,  P.ir,R.1919B,  688,  89  Sup.  Ot  Rep.  100,  68  L.  ecL  253. 

To  applj  these  principles  to  the  instant  cases,  we  find  no  such 
d^r  and  unmistakable  surrender  of  this  important  function 
of  govei*nment  in  the  charter  of  either  of  the  water  companies, 
or  in  §  63,  chap.  4,  R  S. 

By  its  charter  each  company  was  authorized  to  contract  with 
corporations,  the  inhabitants  of  said  towns,  and  Tillage  corpora- 
tioas  located  tlierein  for  supplying  water  as  eontanplated  by  the 
act  Under  §  63,  chap.  4,  R.  S.,  each  town  and  the  town  of  Sears- 
port  under  the  charter  of  the  Searsport  Water  Oompany  was  au- 
thorized to  enter  into  a  contract  for  the  supply  of  water  for 
public  uses  upon  such  terms  and  conditions  as  the  parties  may 
agree.  The  fixing  or  regulation  of  charges  by  contract  is  no- 
where mentioned  in  either  charter.  Nothing,  we  think,  can  be 
implied  except  the  proprietary  right  of  determining  by  agree- 
ment the  compensation  to  be  received  by  the  companies  for  the 
supply  of  water  furnished. 

These  grants  in  such  general  terms  of  the  right  to  contract 
should  not  be  construed  as  a  surrender  of  an  important  function 
pf  Government  All  doubts  must  be  resolved  in  favor  of  the  re- 
tention of  this  power  in  the  state.  Complainants  contend  that 
similar  language  in  the  case  of  Vicksburg  v.  Vicksburg  Water 
Works  Co.  206  U.  S.  496,  27  Sup.  Ct.  Rep.  762,  61  L.  ed.  1165, 
was  held  to  authorize  the  city  to  enter  into  an  inviolable  contract 
as  to  rates.  True,  but  in  Freeport  Water  Co.  v.  Freqx>rt  City, 
180  U.  S.  587,  21  Sup.  Ct.  Rep.  493,  45  L.  ed.  679,  and  in  Home 
Teleph.  &  Teleg.  Co.  v.  Los  Angeles,  supra,  much  stronger  lan- 
guage was  construed  against  such  a  grant  The  Federal  court 
followed  the  construction  of  the  state  courts  in  each  case.  The 
majority  of  tHe  state  courts  will  be  found  to  construe  such  stat- 
utes strictly  and  in  favor  of  the  state.  Such  contracts  may  bind 
the  parties,  but  as  against  the  state  they  must  be  regarded  as 
entered  into  in  contemplation  of  the  state's  authority  to  regulate 
all  rates  for  the  public  service.  Such  regulation  does  not  con- 
stitute an  impairment  ci  contracts  within  the  meaning  of  the 
Constitution.    As  said  in  Knox  v.  Lee,  12  Wall,  457,  561  (20 

L.  ed.  287):  — .       .   -   .  .    . 
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''Contracts  must  be  understood  as  made  in  reference  to  tbe 
possible  exercise  of  the  rightful  authority  of  the  ^^ntHeMj 
ajid  no  obligation  at  a  .oontraet  can  extend  to  ihe  defeat  of  legiti^ 
mate  government  authority."  Louisville  &  N.  R;  Co^  t.'  Mottley, 
219  U.  S.  467,  482,  31  Sup.  Ct  K^.  266,  55  L.  ed;  297,  34 
L.RA.(N,S.)  671;  Union  I>ry  Goods  Co.  v.  Gteorgia  Public 
Service  Corp.  248  U.  &  372,  P.U.IL1919C,  60,  89  Sup.  Gt  Kep. 
117,  63  L.  ed.  309. 

Having  concluded  that  the  state  has  not  surrendered  its  r^u- 
latory  powers  in  the  cases  at  bar,  it  is  unnecessary  to  determine 
the  limits  within  which  the  public  health,  safety,  or  morals  are 
concerned  to  such  an  extent  as  to  preclude  the  legislature  from 
surrendering  or  suspending  this  important  function  of  govern- 
ment; nor  to  invoke  any  doctrine  of  waiver  or  reclaiming  of  au- 
thority,  in  the  support  of  whieh  Worcester  v.  Worcester  Sti-eet 
R.  196  U.  S.  539,  26  Sup.  Ct,  Rep.  327,  49  L.  ed.  591 ;  Collings- 
wood  Sewage  Co.  v.  CoUingswood,  92  N.  J.  Law,  509,  106  Atl. 
209;  Borough  of  No.   Wildwood  v.   Board  of  Public  Utility 
Comrs.  88  N.  J.  I^aw,  81,  95  AtL  749,  and  Arlington  Board  of 
Survey  v.  Bay  Street  R.  224  Mass.  468,  47lj  113  N.  E.  278,  are 
cited.    Such  doctrine,  however,  only  applies  to  governmental  or 
public  and  not  to  proprietary  obligations.    Nor  do  we  deem  it 
necessary  to  consider  separately  the  status  of  the  individual  taker 
nnder  these  contracts.     Considering  them  as  haTing  some  en- 
forceable ri^ts  in  eontract  under  the  views  expressed  in  Bobbins 
V.  Bangor  R.  Co.  100  Me.  496,  62  AtL  136,  1  L.RA.(N.S.) 
963,  they  axe  entitled  to  no  greater  protection  than  the  munici- 
pality under  its  contract    In  neither  case  does  the  language  o£ 
the  acta  warrant  (mr  construing  it  as  a  surrender  of  the  state 
control. 

Thus  far  we  have  considered  the  complainants'  contentions  as 
between  them,  and  the  state.  We  now  xxAne  to  the  question  of 
whether  the  state,  even  thpugh  it/retliined  this  power  in  req[>ect 
to  these  complaina^its,  has  vested  it  in  the  Public  ITtilities  Coin- 
mission  under  chapter  55  R.  S.  The  general  purpose  of  legisla- 
tion of  this  n^ttore^  wbiich  has  been  enacted  in  many  of  the  states, 
is,  we  think,  to  place  the  entire  regulation  and  oontrol  of  all  pub- 
lic service  corporations  (or  individuals  engaged  in  supplying  a 
public  utility)  in  the  ^lands  of  a  Board  or  Commission  which 
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can  investigate  conditions^  hear  parties,  and  grant  relief  much 
more  expeditiously  and  fairly  than  the  legislature  itself.  Ben* 
wood  V.  Public  Service  Commission,  75  W.  Va.  127,  129,  83  S. 
E.  295,  L-R.A,1915C,  26L 

By  the  act  the  Utilities  Commission  is  expressly  authorized 
to  inquire  into  the  management  of  the  business  of  "all"  public 
utilities  which  are  by  its  express  terms  made  subject  to  the  juris- 
diction, control,  and  regulation  of  the  Commission.  "Every" 
unjust  and  unreasonable  charge  for  such  service  is  prohibited. 
Whenever,  upon  hearing,  "any"  rate,  toll,  charge,  or  schedule,  or 
joint  rates  are  found  to  be  unjust,  unreasonable,  insufficient,  or 
unjustly  discriminatory,  or  otherwise  in  violation  of  the  act,  the 
Commission  is  given  full  power  to  substitute  therefor  such  rates, 
toll,  charges,  or  schedules  as  may  be  just  and  reasonable. 

Such  language  is  clearly  broad  enough  to  include  the  regula- 
tion and  control  of  every  rate,  toll,  charge,  or  schedule  of  every 
public  utility  whether  fixed  by  contract  or  by  the  utility  itself, 
unless  limited  in  some  manner  by  the  terms  of  the  act,  or  the 
state  has  previously  suspended  its  regulatory  powers  in  respect 
to  the  rates  or  charges  in  question. 

[1]  But  it  is  suggested  that  to  so  construe  it  would  give  the 
act  a  retroactive  effect,  and  as  such  an  intent  is  not  clearly  ex- 
pressed, it  must  be  construed  prospectively,  and  all  existing  con- 
tracts therefore  be  excluded  from  its  operation.  We  do  not 
think,  however,  that  either  the  act  itself  or  §  16  of  chapter  55, 
prohibiting  unjust  and  unreasonable  rates,  effects  the  validity 
of  any  existing  contract.  All  such  contracts  remain  valid,  bind- 
ing obligations  unaffected  in  their  terms,  until  the  Utilities  Com- 
mission has  found  that  the  rates  contained  therein  are  "unjust, 
unreasonable  or  insufficient,"  when  just  and  reasonable  rates 
may  then  be  substituted  therefor.  Winfield  v.  Public  Service 
Commission  (Ind.)  118  N.  E.  531,  P.U.R.1918B,  747,  761; 
Manitowoc  v.  Manitowoc  H".  &  T.  Co.  145  Wis.  13,  30,  129  N. 
W.  925  (140  Am.  St.  Rep.  1056).  As  said  by  the  court  in  the 
last-cited  case: 

'^Until  that  determination  is  made  the  contract  is  in  force. 
When  it  is  made  the  contract  is  superseded,  if  the  rate  is 
changed." 

Such  contracts  having  been  voluntarily  entered  into  and  their 
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terms  and  rajtes  agreed  upon  by  all  parties,  in  distinction  from 
rates  arbitrarily  imposed  by  the  utility,  the  rates  fixed  therein 
are  presumed  to  be  reasonable  and  just  until  otherwise  deter- 
mined by  the  IJtilities  CommissiiMi  after  hearing,  either  upon 
complaint  of  the  ccHisumer  under  §  43,  or  of  the  utility  under 
§  50  or  upon  its  own  motion'under  §  48  of  chapter  55.  It  is  the 
rates  at  the  time  of  the  hearing  that  are  adjudicated  by  the  Com- 
mission. If  then  found  to  be  unjust  and  unreasonable,  they  are 
from  that  time  unlawful. 

A  utility  cannot  repudiate  such  a  contract  at  will.  Nor  does 
the  filing  of  new  schedules  under  §  28  have  the  eflFect  of  chang- 
ing the  rates  fixed  by  contract  To  obtain  a  change  in  such  rates, 
except,  of  course,  by  mutual  consent,  and  with  approval  of  the 
Utilities  Commission,  the  utility  should  proceed  under  §  50  of 
chapter  55,  and  first  obtain  a  finding  by  the  Utilities  Commission 
that  the  rates  and  charges  fixed  in  such  contract  are  ^^unjust, 
unreasonable  or  insufficient,"  whereupon  the  Commission  may 
then  substitute  such  rates  as  it  shall  deem  to  be  just  and  reason- 
able in  the  premises. 

Vested  rights  under  existing  contracts  are  therefore,  in  no 
way  aflFected  by  the  terms  of  the  act  itself,  nor,  as  we  view  it,  by 
its  operation.  AD  contracts  relating  to  the  public  service  are 
entered  into  in  contemplation  of  the  exercise  of  the  right  of  the 
state's  regulatory  powers  whenever  the  public  interests  may  re- 
quire. No  vested  rights  can  be  gained  by  contract  or  otherwise 
as  against  the  proper  exercise  of  the  police  powers  of  the  state. 
Nor  does  legislation  vesting  the  police  power  in  a  subordinate 
body  or  Commission  create  any  new  obligations  or  duties,  or 
impose  any  new  disabilities  with  reference  to  past  transactions. 
New  York  v.  Foster,  148  App.  Div.  258,  183  N.  Y.  Supp.  152. 
The  duty  to  serve  the  public  in  a  reasonable  manner  cannot  be 
avoided  by  a  contract.  Louisville  &  N.  R  Co.  v.  Mottley,  219 
U.  S.  467,  485,  31  Sup.  Ct.  Rep.  265,  55  L.  ed.  297,  84  L.R.A. 
(N.S.)  671;  Hudson  County  Water  Co.  v.  McCarter,  209  U.  S. 
349,  28  Sup.  Ct  Rep.  529,  52  L.  ed.  828,  14  Ann.  Cas.  560. 
Such  duties  and  obligations  as  are  required  to  be  performed  by 
chapter  55  in  respect  to  serving  the  public  at  just  and  reasonable 
rates,  or  such  disabilities  as  are  therein  imposed  on  public  service 
companies  in  this  respect,  have  always  existed  whenever  the  state 
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saw  fit  to  exercise  its  powers.  Such  legifilation  in  this  respect^ 
therefore,  may  be  properly  ccmsidered  as.  prospective  and  not 
retroactive  in  its  operation. 

[2]  It  is  also  urged  that  tbe  i^oeption  of  contracts  entered 
into  prior  to  January  1,  191 3,  in  §  84  of  chapter  55,  indicates 
that  it  was  the  intent  of  the  legislature  that  all  existing  contracts 
should  remain  unaffected  by  this  act.  But  §§  33  and  34  are 
penal  sections.  It  was  to  remove  any  doubt  as  to  the  guilt  of 
these  giving  or  receiving  any  undue  pn^erence  or  advantage 
under  contracts  already  existing  that  it  was  provided  that  con- 
tinued service  under  such  contracts  should  not  be  construed  as 
constituting  a  discrimination  within-  the  meaning  of  Aese  sections. 
State  ex  rel.  v.  Billings  Gas  Co.  56  Mont  102,  112,  P.U.R. 
1918F,  768,  173  Pac.  799. 

If  the  legislature  had  intended  to  exclude  from  the  operation 
of  this  act  all  existing  contracts  over  which  the  state  had  not 
already  suspended  its  regulatory  powers,  we  think  it  would  have 
said  so  in  express  terms.  Since  there  is  nothing  in  the  fact  that 
rates  have  been  mutually  agreed  upon  in  a  contract,  which  ren- 
ders them  any  less  subject  to  regulation  by  the  state  than  when 
arbitrarily  determined  by  the  utility  itself,  if  any  inference  at 
all  arises  from  the  excepting  of  existing  discriminatory  con- 
tracts in  §  34,  we  think  it  is  that  all  other  existing  contracts  are 
included  within  the  general  terms  of  the  act  The  main  purpose 
of  such  legislation,  viz.,  to  secure  adequate  service  to  the  public 
at  just  and  reasonable  rates,  might,  in  a  large  measure,  be  defeat- 
ed by  the  exemption  from  the  operation  of  such  laws  of  all  rates 
fixed  by  contract  entered  into  prior  to  their  taking  effect.  No 
rates,  however  fixed,  should,  we  think,  be  r^rded  as  exempted 
from  such  general  r^ulatory  powers  as  are  contained  in  chapter 
55,  unless  excepted  in  express  terms  or  by  necessary  implication. 

We,  therefore,  conclude  from  the  general  purpose  of  such 
legislation,  and  the  broad  and  inclusive  tarms  employed  in  chap- 
ter 55  in  Qonferring  powers  upon  the  Utilities  Commission,  and 
in  the  light  of  th^  judicial  construction  of  similar  acts  by  other 
courts  of  last  resort,  that  the  legislature  intended  to  del^ate  to 
the  Utilities  Commission  of  this  state  as  c(»np}ete  power  over 
rates  fixed  by  prior  contracts  that  have  been  determined  to  be 
''unjust  and  unreasonable"  as  the  state  itself  then  possessed.  Ar- 
p.u.R.i92oa 

Digitized  by  VjOOQIC 


R£  S£AH8P0KT  WATER  GO. 


361 


lington  Board  of  Public  Suivey  y.  Bay  Street  B.  224  Mass. 
463,  469,  113  N.  E.  278.  We  think  no  rule  of  statutory  con- 
struction is  violated  iu  80  construing  this  act  Black  on  Inter- 
pretation of  Laws,  pp.  136,  137.  As  to  whether  rates  in  a  prior 
contract,  that  may  be  classed  as  discriminatory  under  §§  33  s^nd 
34,  may  upon  any  grounds  be  modified  by  the  Utilities  Commis- 
sion after  hearing,  is  not  raised  in  these  proceedings. 

The  cases  of  Interurban  R  &  T.  Ca  v.  Public  Utility  Co.  98 
Ohio  St,  287,  P.U.R1919B,  212,  120  N.  E.  831,  and  Quinby 
V.  Public  Service  Commission,  223  N.  Y.  244,  P.U.R1918D, 
30, 119  N.  E.  433,  ai^e  cited  by  complainants  as  the  most  recent 
decisions  by  courts  of  high  standing  in  support  of  their  conten- 
tion that  authority  over  rates  fixed  by  contracts  will  not  be  con- 
straed  as  vested  in  a  regulatory  Commission  unless  clearly  con- 
ferred in  express  terms.  The  New  York  court  of  appeals,  how- 
ever, has  since  differentiated  the  case  of  Quinby  v.  Public  Serv* 
ice  Commission,  and  held  in  People  ex  rel.  v.  New  York  Public 
Service  Commission,  225  N.  Y.  216,  P.U.E.1919C,  374,  121  N. 
E.  777,  a  case  now  being  followed  by  the  Public  Service  Com- 
mission of  that  state  (Sag  Harbor  y.  Long  Island  Gas  Corp. 
P.U.R1919E,  163),  under  similar  language  to  that  contained 
in  chapter  55,  that  the  power  to  regulate  rates  for  gas  fixed  by 
prior  contracts  was  vested  by  the  New  York  statute  in  its  Pub- 
lic Service  Commission.  Also,  see  Koehn  v.  Public  Service 
Commission,  107  -Misc.  151,  P.U.R1919D,  958,  176  N.  Y. 
Supp.  147. 

We  are  confirmed  in  our  views  by  the  reasoning  and  conclu- 
sions in  the  following  cases  in  addition  to  those  already  cited. 
Atlantic  Coast  Electric  R.  Co.  v.  Board  of  Public  Utility  Comrs. 
92  N.  J.  Law,  168,  P.U.R1919C,  489,  104  Atl.  218;  O'Brien 
V.  Board  of  Public  Utility  Comrs.  92  N.  J.  Law,  44,  P.U.R. 
1919B,  865,  105  AtL  132;  Pawhuska  v.  Pawhuska  Oil  t  Gas 
Co.  (Okla.)  166  Pac.  1058,  P.U.R.1917F,  226;  State  ex  rel. 
Sedalia  v.  Public  Service  Commission,  276  Mo.  201,  204  a  W. 
497 ;  Leiper  v.  Baltimore  &  P.  R  Co,  282  Pa.  328,  P.U.R1919C, 
397, 105  AtL  561;  Milwaukee  Electric  K.  &  Li^t  Co.  v.  Bail- 
road  Commission^  168  Wis.  592^  142  N.  W.  491^  LR.A.lftl5F, 
744,  Ann.  Cas.  1916A,  911;  Dawson  v.  Dawson  Teleg.  Co.  137 
Qa.  62,  72  S.  E.  508;  Traverse  Citj  v.  Michigan  Railroad  €om- 
miBsion,  202  Mich.  676,  P.U.R.1918F,  762,  168  N.  W.  481; 
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Salt  Lake  City  v.  Utah  Light  ft  Traction  Co.  (Utah)  173  Pac 
556,  P.U.R1918F,  377;  Raymond  Luinber  Co.  v.  Raymond 
Light  &  W.  Co.  92  Waah.  330,  P.U.R.1916r,  437,  159  Pac.  133, 
L.R.A.1917C,  574;  Sandpoint  Water  &  Light  Co.  v.  Sandpoint, 
31  Idaho,  498,  P.U.R.1918F,  737,  178  Pac.  972,  L.R.A.1918F, 
3106. 

While  conclusions  in  some  of  the  above  cases  have  been  reached 
under  constitutional  provisions  peculiar  to  its  own  state,  the 
reasoning  is  not  entirely  inapplicable.  On  the  other  hand,  the 
result  reached  by  the  Ohio  and  Virginia  courts  (Intenirban 
Terminal  &  R.  Co.  v.  Public  Utilities  [Ohio]  supra;  Virginia- 
Western  Power  Co.  v.  Commonwealth  ex  rel.  Clifton  Forge 
[Va.]  99  S.  E.  723,  P.U.R1919E,  766),  were  determined,  or 
at  least  the  judgment  of  the  court  was  influenced,  by  special 
provisions  of  their  state  Constitutions  not  found  in  our  own  Con- 
stitution. 

[3]  The  only  question  raised  by  the  exceptions  is  .the  author- 
ity of  the  Public  Utilities  Commission  to  regulate  or  change  the 
rates  for  service  by  any  public  utility  that  have  previously  been 
fixed  in  a  contract  between  such,  utility  and  a  municipality  or  a 
private  consumer,  if  such  rates  are  or  have  become  unjust  or 
unreasonable.  The  Utilities  Commission,  a  body  specially 
clothed  with  all  the  authority  of  the  state  for  the  performance 
of  an  important  governmental  function,  having  determined,  after 
hearing,  that  the  rates,  tolls,  or  charges  of  any  utility,  whether 
fixed  by  contract  or  by  the  utility  itself,  are  in  fact  unreasonable 
and  unjust,  we  must  assume,  at  least  in  the  absence  of  exceptions 
to  any  rulings  of  law  in  connection  with  such  findings,  that  it 
has  so  determined  upon  the  considerations  that  affect  the  public 
interest.  Upon  this  point  we  must  treat  the  conclusions  of  the 
Commission  in  the  cases  at  bar  as  a  finding  of  fact  properly  de- 
termined. The  rates  fixed  in  the  contracts  between  the  towns 
of  Searsport  and  Lincoln  and  the  respondent  companies,  then, 
being  or  having  become  unjust  and  unreasonable,  the  question 
before  this  court  under  the  exceptions  is:  Did  the  Public  Util- 
ities Commission  have  the  power  and  authority  to  order  reason- 
able and  just  rates  substituted  therefor.    We  think  it  had. 

Entry  must  be:  Exceptions  overruled. 

Result  to  be  certified  by  the  clerk  of  this  court  to  the  clerk 
of  the  Commia&ion.      .    , 
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Note. — ^A  similar  question  was  involved  in  Be  IslanS  Falls  Wate^^ 
Co.  (1919)  —  Me.  — ,  108  Atl.  459,  in  which  it  was  held  that  the 
fixing  of  the  rates  by  the  Commission  did  not  impair  the  obligations 
of  an  existing  rate  contract,  and  that  it  did  not  deprive  the  in- 
dividual inhabitante  of  Island  Falls  or  the  town  itself  of  property 
withont  dne  process  of  law;  that  the  fixing  of  the  rates  was  a  legiti- 
mate result  of  a  valid  exercise  of  the  police  power. 
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(—  Me.  — ,  108  Atl.  446.) 

ConsUtutional  law  —  Impairment  of  contract. 

1.  The  legislature,  by  the  grant  of  authority  to  a  corporation  to 
supply  water  to  a  municipality,  and  by  the  grant  of  leave  to  a  town 
to  contract  for  a  supply  of  water,  does  not  surrender  its  power  to  fix 
rates,  and  therefore  the  Maine  Public  Utilities  Commission  has  author- 
ity inclusive  of  both  quasi  legislative  and  quasi  judicial  power  to  fix 
rates  and  charges  for  public  utility  services,,  notwithstanding  an  exist- 
ing rate  contract  between  a  municipality  and  the  company. 

Mates  — >  Jurisdiction  of  Commission  —  Contract, 

2.  The  power  of  the  Maine  Commission  to  increase  rates,  notwith- 
standing a  rate  contract  between  a  municipality  and  a  public  utility, 
is  not  affected  by  §  34  of  the  Utilities  Act,  providing  that  the  furnish- 
ing of  public  utility  service,  provided  for  in  any  contract  in  existence 
January  1,  1913,  shall  not  be  construed  as  constituting  a  discrimina- 
tion. 

Bates  —  Jurisdiction  of  ComnUsMon  — >  Statutory  charge, 

3.  It  is  within  the  jiu'isdiction  of  the  Maine  Commission  to  require 
a  water  company,  supplying  another  company  to  comply  with  the  statu- 
tory rate  for  such  serrioe. 

Bates  *  Power  of  state  to  regulate. 

Discussion  of  power  of  state  to  regulate  the  rates  of  public  utili- 
ties, p.  366. 
Constituti€nial  law  ^  Impairment  of  contract. 

Discussion  of  power  of  state  to  regulate  rates,  notwithstanding  rat« 
contracts,  p.  366. 
Bates  ^  Power  of  state  —  Contract* 

Discussion  of  power  of  state  temporarily  to  suspend  exercise  of 
police  power,  and  authorize  municipality  to  establish  an  inviolable  rate 
contract,  p.  367. 
Bates  —  P€nifer  of  municipality  —  Express  authority  from  state. 

Discussion  of  rule  that  authority  of  municipality  to  make  binding 
rate  contraetB  must  be  expressly  conferred,  p^  347. 
P.UJ1.1920C. 
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Boies  ^  JurisdieUcn  •f  wunidpalUy  and  9Mte  —  Ihmb^  mjtij^ 

Diflcuflsion  of  rule  tliat  doabts  miist  be  resaWed  in  favor  of  the 

.  contmuanoe  of  the  goTemmental  prerogative  of  r^gnlating  rates  on  tha 

questicm  of  the  power  of  municipalitieB  with  reference  thereto,  p.  367. 

Mmte9  —  ComtnM  ^  Binding  effect  heiween  partiem  —  ^ower  of  aimt^ 
to  rea^OttOe. 

DiaeuBsion  of  binding  effect  of  rate  contract  between  parties,  mo^ 
withstanding  the  power  of  state  to  change  rates,  p.  370. 

Return  —  Reasonahleness. 

Discussion  of  right  of  public  utilities  to  a  reasonable  return,   p. 
870. 

Stattites  —  BetroapecUve  operation  of. 

Discussion  of  rule  with  respect  to  retrospective  operation  of  ctftt- 
utes,  p.  371. 

[December  1,  1919.] 

ExoxpTiONS  from  Supreme  Judicial  Court,  Piscataquis 
County. 

Petition  of  Guilford  Water  Company  to  the  Public  Utilities 
Commission  to  approve  a  proposed  revision  of  rates.  The  Com- 
mission granted  an  increase,  and  the  town  brings  exceptions. 
One  exception  sustained,  and  one  overruled. 

Argued  before  Cornish,  C.  J,,  and  Spear,  Hansoni  Philbro(^, 
Dunn,  Morrill,  Wilson,  and  Deasy,  JJ. 

Appearances :  J.  S.  Williams,  of  Guilford,  for  Guilford  Water 
Co. ;  Hudson  &  Hudson,  of  Guilford,  for  town  of  Guilford. 

Dunn,  J. :  The  corporation  of  the  Guilford  Water  Company 
owes  its  existence  to  a  charter  specially  granted  in  the  year  of 
1909.  Priv.  &  Sp.  Laws,  c.  226.  Its  powers  were  broad^ied 
by  an  act  of  1911.  Priv.  &  Sp.  Laws,  c.  249.  So  far  as  rele- 
vant to  the  issues  of  this  case,  the  original  grant  of  authority 
limited  the  company  to  conveying  to  and  supplying  the  inhabi- 
tants of  the  town  of  Guilford  ^ Vith  water  for  all  domestic^  sani- 
tary, municipal,  and  commercial  purposes.'*  The  town  was  em- 
powered "to  contract  with  said  corporation  for  a  supply  of  water 
for  fire  or  other  purposes  for  a  term  of  years,  and  at  the  expira- 
tion of  such  contract  to  renew  or  change  the  same." 

On  August  10,  1910,  the  water  company  and  the  town  en- 
tered into  a  written  agreement,  whereby  the  company  obligated 
itself,  for  the  period  of  twenty  years  then  next  ensuing,  to  con- 
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struct,  maintain,  and  operate  a  ajstem  of  waterworks,  for  the 
purposes,  in  brief: 

(a)  Of  oonstantlj  proTidisg,  at  hydrants  ia  certain  of  the 
pnblio  streets  in  Goilford,  enough  water  for  the  protection  of 
property  against  loss  or  damage  by  fire. 

(b)  Of  fomisbiag  to  the  inhabitants  of  Guilford  dwelling  in 
the  village  '^a  sufficient  supply  of  pure  water  for  domestic  pur- 
poses on  the  following  terms  and  rates :  Six  dollars  per  year  for 
the  first  faucet  for  each  family.    •    •    •" 

When  that  agreement  was  made,  the  works  of  the  Quilford 
Company  abeady  were  in  process  of  ocmstructioiL    About  two 
i&cmths  later,  by  promotion  of  the  contractor  installing  die  Quil- 
ford system,  a  corporation  was  formed  under  the  provisions  of 
the  general  incorporation  statute,  to  supply  water  to  the  nearby 
Ullage  of  Sangerville,  in  the  town  of  that  nama    For  conven- 
ieoce,  this  corporation,  organized  as  the  Sangerville  Water  Sup- 
ply Oompany,  will  be  referred  to  as  the  Sangerville  Oompany. 
Its  main  extends  to  the  standpipe  of  the  Guilford  Company. 
From  the  begiiming  (thou^  for  a  time  going  beyond  the  extent 
^  i^ightful  corporate  power),  the  two  companies  have  func- 
tioiaed  successively  in  providing  public  service  in  Sangerville — 
"^e  one  collecting  and  furnishing  a  supply  of  water,  and  the  other 
distributing  and  selling  it.    For  the  supply  the  Guilford  Com- 
pany invariably  has  charged  the  Sangerville  Company  $800  a 
year. 

In  1911,  the  Guilford  Water  district  was  chartered  by  the 
legislature  to.  acquire  by  purchase  the  property  owned  by  the 
^nilford  Water  Company,  and  used  by  the  latter  in  supplying 
^ter  to  GuiKord.  Priv.  &  Sp.  Laws  1911,  c.  201.  The  charter 
^^Posed  that  the  <£8triet  assume  and  carry  out  all  then  existing 
authorized  contractB  of  the  Guilford  Ccanpany;  and  extended 
P^inission  to  fuxnish  water  to  the  Sangerville  Oompany  at  a 
^^tal  proportional  within  defined  limits,  to  the  number  of  fau- 
^^  and  hydrants  in  the  respective  towns.  The  district  never 
^fte  organized.  At  the  same  sessicm,  the  legislature  invested  the 
J^^^ilf  ord  C(»npany  with  right  to  supply  water  to  the  Sangerville 
^^pany  '^according  to  the  terms  and  conditions  set  out  in  the 
^n©r  of  the  Guilford  water  district''    Priv.  &  Sp.  Laws  1911, 
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[1]  After  supplying  water,  in  oonformity  to  its  contract  with 
Guilford,  for  a  period  extending  over  somewhat  more  than  one- 
third  of  the  stated  term,  the  Guilford  Company  petitioned  the 
Public  Utilities  Commission  to  approve  and  allow  a  revision  of 
rates,  uniformly  increasing  the  annual  charge  for  the  "first  fau- 
cet" from  $Q  to  $8.  The  town  of  Guilford,  and  individual  citi- 
zens of  that  town,  remonstrated  that  such  increase  palpably 
would  be  in  violation  of  a  valid  contract.  They  contended  that  the 
Commission  could  neither  order  nor  permit  it.  Moreover,  they 
iargued  that  the  amount  of  the  rental  or  charge  against  the  San- 
gerville  Company  should  be  made  greater.  Following  hearing, 
and  upon  extensive  investigation,  die  Utilities  Commission 
granted  an  increase  of  faucet  rate,  less  in  amount  than  applied 
for.  With  r^ard  to  the  charge  for  the  Sangerville  supply,  the 
the  Commission  held  that,  though  inadequacy  of  compensation 
was  manifest,  yet  it  was  powerless  to  r^ulate  what  sum  the  one 
company  rightly  should  pay  to  the  other.  The  case  is  here  on 
exceptions  by  the  town  of  Guilford.  Renewing  it&  attack,  the 
town  emphatically  asserts:  (1)  That  in  view  of  the  contract  the 
Commission  cannot,  either  directly  or  by  acquiescence,  sanction 
any  change  in  the  rates  therein  set  out;  (2)  that  the  Commission 
had  plenary  power  to  determine  what  quantity  of  money  should 
be  paid  by  the  Sangerville  Company  to  the  Guilford  Company 
for  water  to  be  supplied  the  former  by  the  latter. 

That  the  state,  as  an  attribute  of  sovereignty,  is  endowed  with 
authority  to  regulate  the  rates  of  charges  of  public  utilities,  is 
past  dispute.  Munn  v.  Illinois,  94  U.  S.  118,  24  L.  ed.  77; 
Home  Teleph.  &  Teleg.  Co.  v.  Los  Angeles,  211  U.  S.  265,  29 
Sup.  Ct  Bep.  50,  53  L.  ed.  176;  Minnesota  Bate  Oases,  230 
U.  S.  852,  88  Sup.  Ct  Bep.  729,  67  L.  ed.  1511,  48  L.R.A. 
(N.S.)  1151,  Ann.  Cas.  1916A,  18.  It  acts,  in  such  connection, 
either  immediately  through  legislative  act  or  mediately  through 
a  subordinate  body,  in  the  exercise  of  the  police  powers ;  those 
powers  which  '^are  nothing  more  or  less  than  the  powers  of  gov- 
ernment inherent  in  every  sovereignty,  .  .  .  the  power  to 
govern  men  and  things.^'  License  Cases^  6  How.  583,  12  L.  ed. 
256 ;  Veazie  v.  Mayo,  45  Me.  560 ;  Boston  &  M.  R  Co.  v.  County 
Comrs.  79  Me.  386,  10  Atl.  118;  Skowh^an  v.  Heselton,  IIT 
Me.  17,  102  Atl.  772.    That  there  is  a  power,  which  has  never 
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been  surrendered  by  xhe  states,  in  virtue  of  which  they  may, 
'within  certain  limits,  control  everything  within  their  respective 
territories,  and  upon  the  jproper  exercise  of  which,  under  some 
circiimdts^nces,  may  depend  the  public  health,  the  public  morals, 
or  the  public  safety,  is  conceded  in  all  the  cases.    New  Orleans 
Gaslight  Co.  v.  Louisiana  Light  &  Heat  Producing  &  Mfg.  Co. 
115  U.  S.  650,  6  Sup.  Ct  Rep.  252,  29  L.  ed.  516.    Regulation 
in  such  cases  is  not  an  unwarranted  interference  with  the  right 
of  contract  which  the  constitutional  guaranty  of  liberty  includes. 
Private  contracts,  concerning  property  rights,   are  inviolable. 
Const  TJ.  S.  art.  1,  §  10;  Const  of  Maine,  art.  1,  §  11.     The 
constitutional  inhibitions  do  not  go  to  contracts  touching  govern- 
mental functions.    Stone  v.  Mississippi,  101  U.  S.  814,  25  L.  ed. 
^079.     No  obligation  of  a  contract  can  extend  to  the  defeat  of 
•  ^^itimate  governmental  power.    Legal  Tender  Cases,  12  Wall. 
^57,  20  L.  ed.  287;  Stone  v.  Mississippi,  supra;  Butchers'  Union 
Co.  V.  Crescent  City  Co.  Ill  U.  S.  746,  4  Sup.  Ct  Rep.  652,  28 
L  ed.  585 ;  Chicago,  B.  &  Q.  R.  Co.  v.  Nebraska,  170  U.  S.  57, 
18   Sup.  Ct  Rep.  513,  42  L.  ed.  948.     Contract  rights,  which 
effect  the  public  safety  and  welfare,  must  yield  to  that  which  is 
^eixtial  to  the  general  good.    Union  Dry  Goods  Co.  v.  Georgia 
Public  Service  Corp.  248  U.  S.  372,  P.U.R.1919C,  60,  39  Sup. 
^t-   Itep.  117,  63  L.  ed.  309.    In  Atlantic  Coast  Line  R.  Co.  v. 
?oldsl)oro,  232  U.  S.  548,  34  Sup.  Ct  Rep.  364,  58  L.  ed.  721, 
^^i«   said: 

^N"cither  the  ^contract'  clause  nor  the  ^due  process'  clause  has 
^^  ^fiect  of  overriding  the  power  of  the  state  to  establish  all 
'^B^^ lotions  that  are  reasonably  necessary  to  secure  the  health, 
,^'^yy  good  order,  comfort,  or  general  welfare  of  the  commun- 
^v  I  that  this  power  can  neither  be  abdicated  nor  bargained 
ara.^^  and  is  inalienable  even  by  express  grant ;  and  that  all  con- 
'irMst:  and  property  rights  are  held  subject  to  its  fair  exercise." 
-*^l:i^  legislature,  in  the  exercise  of  the  police  power,  is  unre- 
^^'^O'ted  by  the  jwrovisions  of  contracts  between  individuals  or 
^^'P  orations,  or  between  individuals  and  municipal  corpora- 
*iwis.  Manigault  v.  Springs,  199  U.  S.  473,  26  Sup.  Ct.  Rep. 
^^"^y    50  L.  ed.  274. 

^He  rule  is  general  that  every  contract  touching  matters  with- 
^  ^lie  police  power  must  be  held  to  have  been  entered  into  with 
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the  distinct  understanding  that  the  oontintiing  supremaey  of  Hie 
state,  if  exerted  for  the  common  good  and  welf are,  can  modify 
the  contract  when  and  as  the  b^iefit  of  that  interest  properly 
may  require.  While  not  competent  for  the  state  entirely  to  aban- 
don the  highly  important  governmental  function  of  regulating 
public  service  rates,  nevertheless  it  temporarily  may  suspend 
exercise  of  the  power.  It  has  been  settled  that  a  state  may  au- 
thorize one  of  its  municipalities  to  establish,  by  an  inviolable 
contract^  the  rates  to  be  chared,  for  a  defiiute  term,  not  unrea- 
sonable in  point  of  time,  by  a  puUic  utility.  Home  Teleph.  & 
Tel^.  Co.  V.  Los  Angeles,  9Vipra;  Detroit  v.  Detroit  Citiz^is' 
Street  R.  Co.  184  U.  S.  368,  382,  22  Sup.  Ot  Eep.  410,  46  L. 
ed.  592 ;  Vicksburg  v.  Vicksburg  Waterworks  Co.  206  U.  S.  496, 
508,  27  Sup.  Ct.  Rep  762,  51  L.  ed.  1155;  Minneapolis,  C.  M. 
&  St.  P.  R.  Co.  V.  Minneapolis  Street  R  Co.  215  IT.  S.  417,  30 
Sup.  Ct.  Rep.  118,  54  L.  ed.  259.  But  the  authority  to  make 
such  contract  must  be  expressly  and  specifically  bestowed.  It 
is  beyond  the  rec<^nized  general  powers  of  a  municipal  corpora- 
tion to  make  that  kind  of  a  contract  Doubts  must  be  resolved  in 
favor  of  the  continuance  of  the  governmental  prerogative  of  regu- 
lating rates  and  charges.  Railroad  Commission  Cases,  116  U. 
S.  307,  325,  6  Sup.  Ct.  Rep.  334,  388,  1191,  29  L.  ed.  636; 
Freeport  Water  Co.  v.  Freeport,  180  U.  S.  587,  21  Sup.  Ct.  Rep. 
493,  45  L.  ed.  679 ;  Rogers  Park  Water  Co.  v.  Fergus,  180  U. 
S.  624,  21  Sup.  Ct.  Rep.  490,  45  L.  ed.  702;  Knoxville  Water 
Co.  V.  Knoxville,  189  U.  S.  484,  23  Sup.  Ct.  Rep.  581,  47  L.  ed. 
887;  Union  Dry  Goods  Co.  v.  Georgia  Public  Service  Corp. 
mpra;  Englewood  v.  Denver  &  S.  P.  R.  Co.  248  U.  S.  294, 
P.U.R.1919B,  638,  39  Sup.  Ct  Rep.  100,  63  L.  ed.  253.  Ex- 
oneration from  state  control  is  neither  to  be  presumed  nor  im- 
plied. The  grant,  or,  what  is  equivalent  thereto,  the  ratification, 
must  be  in  express  and  not  to  be  mistaken  terms.  It  is  only 
when  the  right  is  very  clearly  conferred  that  the  state  will  be  held 
to  have  relinquished  the  power  to  regulate  rates.  Chicago,  M. 
&  St.  P.  R.  Co.  V.  Minnesota,  134  U.  S.  418,  456,  10  Sup.  Ct 
Rep.  462,  33  L.  ed.  970;  Stanislaus  County  v.  San  Joaquin  Co. 
192  U.  S.  201,  24  Sup.  Ct  Rep.  241,  48  L.  ed.  406;  Home 
Teleph.  &  Teleg.  Co.  v.  Los  Angeles,  aupra;  Milwaukee  Electric 
R.  &  Light  Co.  V.  Railroad  Commission,  238  U.  S.  174,  P.U.R 
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1915D,  591,  35  Sup.  Ct.  Bep.  820,  59  L.  ed.  1254.  In  Georgia 
Baibrad  Oow  v.  Sndth,  128  IT.  &  174,  9  Sup.  Ct  Bep.  47,  32  L. 
ed.  377,  the  l^isUture  idiartered  a  railroad  and  authorized  it  to 
charge  rates  of  fare  ^^not  exceeding"  certain  specified  sums.  The 
contention  of  the  company  that  thereby  it  was  exempted  from 
legislative  interference  with  its  rates  within  the  designated  limr 
its  for  all  time  was  rejected.    The  court  ^d : 

''To  effect  tiiis  result,  the  exemption  must  appear  by  such 
dear  and  unmistakable  language  that  it  cannot  be  reasonably  con- 
strued oonsistently  with  the  reservation  of  the  power  (i  e.,  the 
power  to  regulate  rates)  by  the  state." 

The  general  provisicm  in  a  railroad  company's  charter  that 
it  may  make  all  needful  rates,  r^ulations,  and  by*laws  touching 
the  rates  of  toll,  does  not  constitute  an  irrepealable  contract  with 
the  company  that  it  shall  have  the  right  for  all  future  time  to 
prescribe  the  rates  of  toU  free'f rom  legislative  control.  Chicago, 
M.  &  St.  P.  R.  Co.  V.  Minnesota,  mipra.  Speaking  for  the  court, 
in  Englewood  v.  Denver  &  S.  P.  R  Co.  supra,  where  it  was  con- 
tended that  the  matter  of  rates  of  fare  in  controversy  was  unal- 
terably embraced  in  a  contract  between  the  town  and  the  com- 
pany, Mr.  Justice  Holmes  said : 

''Clearer  language  than  can  be  found  in  the  state  laws  and 
this  ordinance  must  be  used  before  a  public  service  is  withdrawn 
from  public  control." 

In  the  case  at  bar,  the  state  did  not  directly  surrender  the  reg- 
ulatory power.  It  gave  to  the  company  authority  to  supply 
Qnilford  with  water  for  all  domestic,  sanitary,  municipal,  and 
commercial  purposes,  with  all  the  rights  and  privil^es  and  sub- 
ject to  the  liabUities  and  obligations  of  similar  corporations  un- 
der the  general  laws.  That  is  all.  Nor  did  the  state  indirectly 
surrender  the  power  of  r^ulating  rates  and  charges.  It  gave 
leavato  the  town  to  contract  for  a  supply  of  water.  Nothing  was 
said  about  the  regulation  of  rates.  This  legislation  is  in  line 
Avith,  and  not  of  greater  efficacy  than,  that  of  the  general  statute. 
B.  S.  e.  4,  §  63.  The  permission,  as  granted  to  the  one  or  the 
other,  if  by  any  implication  it  related  to  the  fixing  of  service 
rates,  was  not  greater  than  that  of  a  mere  license  revocable  at 
the  will  of  the  legislature.  Previous  decisions  of  this  court  are 
uot  at  variance  with  this  conclusion.     In  Bobbins  v.  Bailway 
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Co.  100  Me.  496,  62  Atl.  136,  1  L.RA.(KS.)  963,  a  case  in- 
voked by  the  remonstrants,  the  issue  was  between  a  public  service 
corporation  and  its  customer.  As  between  them  it  was  held,  in 
the  face  of  a  contract,  that  the  company  could  not  raise  its  rates. 
The  right  of  the  state  itself,  under  reserved  powers,  was  not 
there  involved.  Belfast  v.  Belfast  Water  Co.  115  Me.  234,  98 
Atl.  738,  L.R.A.1917B,  908,  was  a  controversy  between  the  city 
and  the  company,  the  latter  having  attempted  to  repudiate  its 
contract.  It  was  held:  (a)  That  the  defendant,  by  virtue  of 
having  received  the  benefit  from  the  contract,  was  estopped  from 
making  such  a  claim;  and  (b)  that  ultra  vires  is  a  defensive 
proposition.     Said  Chief  Justice  Savage: 

"We  are  not  called  upon  to  consider  now  whether  the  state  has 
reserved  authority  to  regulate  and  control  the  terms  and  condi- 
tions of  service.  The  state  has  not  yet  undertaken  to  do  it  in 
tins  case.  The  state  so  far  has  strid  only  that  the  parties  might 
contract  on  such  terms  as  they  might  agree  upon." 

In  the  instant  case,  the  court  is  called  upon  to  consider  the 
reserved  power  which  Judge  Savage  stated  was  not  involved  when 
he  wrote. 

We  do  not  mean  to  be  understood  as  saying  that  the  Guilford 
Company,  at  its  will,  could  disregard  the  contract  and  exact 
higher  charges ;  or  that  the  town,  at  its  pleasure,  might  condemn 
the  rates  appointed  there ;  but  that  the  contract  is  subject  to  state 
restriction,  and  to  regulation  in  the  interest  of  the  general  pub- 
lic. Decisions,  in  Detroit  v.  Detroit  Citizens'  Street  R.  Co. 
supra,  and  like  cases,  holding  contracts  valid  as  between  the  par- 
ties, are  not  opposed  to  this  view.  Milwaukee  Electric  R.  & 
Light  Co.  V.  Railroad  Commission,  238  U.  S.  174,  P.U.R1915D, 
591,  35  Sup.  Ct  Rep.  820,  59  L.  ed.  1254.  The  state,  in  its 
supervisory  sway,  may  interpose  to  decrease  or  increase  the 
specified  rates  as  justness  and  reasonableness  may  require.  Union 
Dry  Goods  Co.  v.  Georgia  Public  Service  Corp.  supra;  Engle- 
wood  V.  Denver  &  S.  P.  R  Co.  supra.  Underlying  such  right  of 
regulation  is  the  fundamental  doctrine  that  the  utility,  held  im- 
peratively, for  the  preservation  of  the  welfare  of  the  community, 
to  the  adequate  doing  of  that  which  it  was  chartered  to  do,  for 
service  so  performed  should  receive  tolls  sufficient  in  amount  to 
enable  it  to  meet  the  exacted  requirement.    Rates  neither  should 

P.U.R.1920C. 


Digitized  by 


Google 


RE  GUILFORD  WATER  COMPANY'S  SERVICE  RATES.  871 

be  80  low  as  to  deprive  tbe  utility  of  means  of  appropriately  dis- 
charging dnty  nor  so  high  as  to  unduly  burden  the  public.  Win- 
field  V.  Public  Service  Commission  (Ind,)  118  N.  E.  531.  Safe 
and  efficient  service  for  the  public,  with  substantial  equality  of 
treatment  in  like  situations,  is  the  essential.  The  basic  prin- 
ciples of  the  law  of  public  utilities  therefore  require  that  the 
rates  should  provide  the  utility  an  equitable  reward  on  its  in- 
vestment devoted  to  a  public  use.  Bjioxville  v.  Knoxville  Water 
Co.  212  U.  S.  1,  29  Sup.  Ct.  Rep.  148,  53  L.  ed.  871;  Cedar 
Rapids  Gas  Co.  v.  Cedar  Rapids,  223  IT.  S.  655,  32  Sup.  Ct 
Rep.  389,  56  L.  ed.  594;  Northern  Pacific  R.  v.  N"orth  Dakota, 
236  U.  S.  585,  RU.R.1915C,  277,  85  Sup.  Ct.  Rep.  429,  59  L. 
ed.  735,  L.R.A.1917F,  1148,  Ann.  Cas.  1916A,  1.  **The  rate 
.  •  •  shall  be  reasonable  and  just,  taking  into  due  considera- 
tion the  fair  value  of  all  its  property  with  a  fair  return  thereon." 
R.  S.  c.  55,  §  16.  The  contract  between  Guilford  and  the  water 
company,  being  a  matter  of  public  concern,  must  be  held  to  have 
been  made  in  expectation  of  the  possible  subsequent  exercise  by 
the  state  of  its  right  to  regulate  the  service  rates.  "From  the 
very  nature  of  their  subject-matter,"  succinctly  and  correctly 
states  a  writer  in  a  recent  number  of  the  Harvard  Law  Review 
(November,  1918),  "all  contracts  relating  to  public  service  en- 
tered into  between  the  private  person  or  corporation  operating 
a  public  utility  and  the  municipality  and  the  private  consumer 
contain  an  implied  reservation  of  the  right  of  the  state  lawfully 
to  exercise  its  police  power  for  the  general  welfare,"  citing  nu- 
merous cases.  Nor  has  the  state  ratified  the  doing  of  what  was 
not  at  first  authorized.  Upon  the  water  district  it  enjoined  that, 
if  organized,  it  should  become  responsible  for  the  performance 
of  contracts  valid  against  the  company  when  the  district  charter 
was  granted.  As  the  district  has  not  been  organized,  it  is  un- 
necessary to  inquire  whether  there  were  or  not  any  contracts  good 
in  law. 

Thus  far  we  have  considered  the  case  from  the  viewpoint  of  a 
direct  act  of  the  l^slature.  There  was  no  such  act  In  1913, 
tile  legislature  created  the  Public  Utilities  Commission.  That 
Commission,  with  powers  of  great  scope  and  amplitude,  and  also 
with  great  responsibilities,  partially  changed  the  Guilford  con- 
tract. Shall  the  legislation  that  called  the  Commission  into  ex- 
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istence  be  construed  as  effective  both  retroactively  and  pro^ec^ 
tively?  That  a  statute  shall  not  have  retroapective  operation 
unless  its  terms  are  so  strong,  dear^  and  imperative  that  no  other 
meaning  can  be  annexed  to  them,  or  unless  the  intention  of  the 
legislature  cannot  be  otherwise  satisfied,  is  settled  in  an  xmbrok- 
en  line  of  this  court's  decisicms,  so  familiar  thej  need  not  be 
cited.  "Every  public  utility,'*  to  repeat  from  the  statute  now 
under  consideration,  "is  required  to  furnish  safe,  reasonable  and 
adequate  facilitiea"  R.  S.  c.  55,  §  16«  About  this  positive  ex- 
pression of  the  public  will,  all  the  other  l^slative  declarations 
collect  together,  "The  rate,  toll  or  charge  .  .  .  shall  be  reason- 
able and  just,  taking  into  due  consideration  the  fair  value  of  all 
its  properly  with  a  fair  return  thereon.  .  .  •  Every  unjust 
or  unreasonable  charge  for  such  service  is  hereby  prohibited  and 
declared  unlawful"  Id.  "The  Commission  shall  have  author^ 
ity  to  inquire  into  the  management  ...  of  all  public  utili- 
ties" (§  4)  to  "fix  a  reasonable  value  upon  all  the  property  of 
any  public  utility  •  .  •  whenever  it  deems  a  valuation  thereof 
to  be  necessary  for  the  fixing  of  fair  and  reasonable  rates"  (§ 
36) ;  if  any  "rates,  tolls,  charges,  schedules  or  joint  rates  shall 
be  found  to  be  unjust,  imreasonabl^  insufficient  or  unjustly  dis- 
criminatory, or  otherwise  in  violation  of  the  provisions  of  this 
chapter,  the  Commission  shall  have  power  to  fix  and  order  sub- 
stituted therefor  such  rate  or  rates^  tolls;,  charges,  or  schedules 
as  shall  be  just  or  reasonable"  (§  46).  To  what  ^id  is  the  Com- 
mission clothed  with  authority  to  inquire  into  the  management 
of  all  public  utilities  i  To  see  to  it  that  safe,  reasonable^  and 
adequate  facilities  are  furnished  at  fair  and  reasonable  rates. 
New  rates  may  be  substituted  for  old;  for,  reads  the  statute,  "if 
any  rates  shall  be  found  to  be  unjust,  unreasonable,  insufficient, 
or  unjustly  discriminatory,  •  .  ."  the  Commission  shall  estab- 
lish other  regulations.  This  language  is  not  uncertain.  It  does 
not  leave  the  reader's  mind  to  fluctuate  between  two  meanings. 
It  clearly  is  of  broad  application.  It  comprises  "the  manage- 
ment of  all  public  utilities,"  and  "any  rates,  ...  or  charges 
.  .  .  found  to  be  .  .  .  unjust,  unreasonable,  insufficient,  or 
unjustly  discriminatory." 

[2]  It  is  our  decision  that,  subject  to  review  on  questions  of 
law,  the  Public  Utilities  Commission  has  authority,  indusive  ^ 
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boA  quasi  l^slative  and  quasi  judicial  power,  to  fix  rates  and 
Aarges  for  all  public  utility  services.  This  determination  is  not 
repugnant  to  the  proviso  of  f  34  of  the  Utilities  Act,  reading: 

*Tfor  shall  the  furnishing  by  any  public  utility  of  amy  pro- 
duct or  service  at  the  rates  and  upon  terms  and  conditions  pro- 
vided for  in  any  contract  in  existence  January  first,  nineteen 
hundred  thirteen  be  construed  as  constituting  a  discrimination, 
or  undue  or  unreasonable  preference,  or  advantage  within  the 
meaning  specified.'' 

But  interpretation  of  that  clause  is  not  involved  in  this  case. 
The  question  here  presented  is,  not  whether  there  shall  be  dis- 
crimination concerning  first  faucet  rates  in  Guilford^  but  wheth- 
er all  such  rates  uniformly  shall  be  increased,  the  contract  not- 
withstanding. As  to  this,  the  proviso  certainly  is  without  appli- 
cation. 

[3]  With  reference  to  the  supply  of  water  for  the  Sangerville 
<yompany,  the  unjust  discrimiuation  clause  of  the  statute  is  of 
consequence.  The  Guilford  Company,  though  it  came  into  being 
solely  to  furnish  water  in  Guilf^^'d,  at  once  .proceeded  to  pro- 
vide water  for  the  Sai^erville  Company.  The  existing  arrange- 
ment between  the  two  corporations  never  has  enjoyed  the  ap- 
proval of  the  state.  When  the  state  authorized  these  companies 
to  contract,  it  said  they  could  do  so  ^^according  to  the  terms  and 
conditions  set  out  in  the  charter  of  the  Guilford  water  district." 
Priv.  k  Sp.  Laws  1911,  c.  249.    Those  terms  and  conditions  are : 

'^he  terms  of  said  contract  shall  be  based  upon  the  eaqiense 
incurred  at  Bennett  pond  from  which  said  water  is  taken  and 
the  expense  in  laying  the  main  pipe  from  said  pond  to  the  stand* 
pipe,  tiiie  expense  of  the  standpipe  and  the.  cost  of  maintenance  of 
the  works  at  the  pond,  the  main  line  and  said  standpipe.  Of  all 
this  expense^  said  Sangerville  Water  Supply  Company  in  its 
rental  is  to  pay  its  proportional  part  with  the  Guilford  Water 
District  based  on  the  number  of  faucets  and  hydrants  in  each 
town."    Priv.  &  Sp.  Laws  1911,  c  201. 

The  rental  of  the  Sangerville  Company  is  not  so  based.  But 
it  ought  to  be.  The  Guilford  may  not  rightfully  supply  rfie 
Sangerville  Company  on  any  other  than  the  statutory  terms.  It 
is  the  duty  of  the  Public  Utilities  Commission  to  see  to  it  that 
the  statute  is  observed. 
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The  first  exception  of  the  remonstrants  is  overruled.  Their 
second  exception,  that  relative  to  the  ruling  respecting  the 
amount  paid  by  the  Sangerville  Water  Supply  Company  to  the 
Guilford  Water  Company,  is  sustained.  The  clerk  of  the  law 
court  will  so  certify  to  the  derk  of  the  Public  Utilities  Commis- 
sion. 

Exception  sustained* 


IlililNOIS  StnPREME  COURT. 

STATE  PUBLIC  UTILITIES  COMMISSION  EX  BEL. 
ILLINOIS  CENTBAL  BAILWAY  COMPANY 

V. 

HANS  THEDBNS,  Highway  Commissioner. 

[No,  13025.] 

(—III.  — ,  126  N.  B.  765.) 

Appeal  and  review  »  Orders  »  When  appealable. 

An  order  granting  permiBsion  to  a  railroad  ecnnpany  to  coiwtnict 
a  switch  track  across  a  street  is  appealable  within  the  provisions  of 
the  Illinois  statute  authorizing  an  appeal  from  any  "rule,  regulation, 
order,  or  decision." 

[December  17,  1919.] 

Appeal  from  an  order  of  the  circuit  court  dismissing  an  ap- 
peal frcnn  an  order  of  the  Public  Utilities  Commission,  granting  ^ 
permission  to  construct  a  switch  tra<^  across  a  street;  reversed 
and  remanded. 

Appearances:  Livingston  &  Whitmore,  of  Bloomington,  for 
appellant;  John  G.  Drennan,  of  Chicago  (Edward  J.  Brundage^ 
Attorney-General,  W.  E.  Trautmann,  of  East  St  Louis,  Albert 
D.  Rodenberg,  of  Springfield,  Matthew  Mills,  of  Chicago,  and 
George  B.  &  George  M.  Gillespie,  of  Springfield,  of  counsel )y 
for  appellee. 

Carter,  J.:  This  is  an  appeal  from  an  order  of  the  circuit 
court  of  Sangamon  county,  dismissing  an  appeal  from  an  order 
or  decision  of  the  Public  Utilities  Commission.  Said  Commis- 
sion, in  the  proceeding  in  which  it  entered  such  order,  had 
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granted  permissicm  to  the  Illiziois  Central  Railroad  Company  to 
construct  a  switch  track  across  East  street,  in  the  unincorporated 
town  of  Anchor,  in  McLean  county,  111.  The  circuit  court  in 
dismissing  the  appeal,  it  is  agreed  hy  both  parties,  held  that  the 
order  entered  by  the  Public  Utilities  Commission  was  not  an 
appealable  one. 

The  switch  track  in  this  application  is  the  same  as  was  in- 
volved in  Anchor  v.  Stewart,  270  111.  57,  110  N.  E.  385.  In 
this  last-named  case  an  injunction  was  issued  by  the  circuit  court 
against  Daniel  B.  Stewart  and  others  prohibiting  the  building 
of  a  switch  track  across  East  street,  in  Anchor.  The  Illinois 
Central  Kailroad  Company,  applicant  in  this  case,  was  not  a 
party  to  the  other  proceedings,  in  which  the  injunction  was  made 
permanent  as  to  said  switch  track.  It  appears  in  this  proceeding 
that  the  railroad  company  and  Stewart  have  entered  into  a  con- 
tract whereby  the  latter  is  to  construct  and  pay  for  the  switch 
track  under  this  application.  The  Public  Utilities  Commission 
held  that  the  railroad  company  was  not  bound  by  the  decree  and 
injunction  in  the  former  case,  and  that  it  was  a  proper  party  to 
which  permission  might  be  granted  for  the  construction  of  such 
switch,  if  the  conditions  justified,  and  that  conditions  did  so 
justify,  and  it  granted  the  permission  to  construct  the  railway 
switch. 

Practically  the  only  question  argued  here  is  whether  the  order 
entered  by  the  Public  Utilities  Commission  in  this  case  was  ap- 
pealable under  the  Public  Utilities  Act  (Kurd's  Rev.  St  1917, 
c  Ilia).     Section  58  of  the  act  provides,  among  other  things. 

"Nor  shall  the  track  of  any  railroad  company  be  constructed 
across  a  public  road,  highway  or  street  at  grade  .  .  .  without 
having  first  secured  the  permission  of  the  Commission." 

Section  68  of  the  same  act  provides,  among  other  things,  for 
an  appeal  to  the  circuit  court  of  Sangamon  county  'Within  thir- 
ty days  after  the  service,  of  any  order  or  decision  of  the  Commis- 
sion made  after  a  final  hearing,  or  within  thirty  days  after  a 
hearing  or  refusal  of  a  hearing  upon  any  rule,  regulation,  order 
or  decision  .  .  •  for  the  purpose  of  having  the  reasonableness 
or  lawfulness  of  the  rule^  regulation,  order  or  decision  inquired 
into  and  determined." 
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The  coBcInding  part  of  the  finding  of  the  PuMio  Utilities  Oom- 
mission  in  this  proceeding  reads,  in  part,  as  follows: 

^'It  is  therefore  ordered  that  permission  be  and  the  same  ia 
hereby  granted  the  Illinois  Central  Railroad  Oompany  to  con- 
structy  maintain  and  operate  a  switch  track/'  etc. 

Section  45  of  the  above  act  contains  a  provision  for  permission 
by  the  Commission  to  build  switdi  ^ack  connections,  provided 
such  connections  are  ^'reasonably  practicable  and  can  be  installed 
and  used  without  materially  increasing  the  hazard  of  the  oper- 
ation  of  the  railroad." 

The  argument  of  counsel  for  appellee  is,  not  that  the  circuit 
court  ri^tly  dismissed  the  appeal,  because  the  order  was  not  a 
final  order  or  decision^  but  because  it  was  not  such  an  order  or 
decision  as  was  intended  by  the  Public  Utilities  Act  to  be  ap- 
pealable.   They  say  in  their  brief : 

^'Nothing  is  said  about  an  appeal  from  a  permission  or  con- 
sent of  the  Commission.  Such  consent  or  permission  is  not  a 
'rule,  regulation,  order  or  decision.'  It  is  evident  that  a  mere 
grant  of  consent  is  in  no  sense  a  rule  or  regulation.  Neither  is 
it  an  order,  because,  the  word  'order'  imports  a  command  or  re- 
quirement that  something  be  done.  That  leaves  only  the  word 
'decision'  as  the  only  possible  word  that  might  apply  to  the  action 
granting  permission,  and  the  only  line  of  reasoning  by  which  it 
could  be  said  that  the  grant  or  permission  is  a  decision  would 
be  to  assume  that  the  word  'decision'  has  reference  to  and  in- 
cludes those  discretionary  operations  of  the  mind  of  the  Com- 
mission by  which  it  may  or  may  not,  at  will,  grant  or  withhold  a 
permission.  If  such  unrestrained  discretion  is  vested  in  the 
Commission,  as  we  contend  is  the  case,  then  no  power  or  author- 
ity exists  to  review  the  exercise  of  such  discretion  except  for 
fraud,  and  that  cannot  be  done  by  way  of  direct  appeal  or  review 
of  the  record  made  by  the  Commission.  But  the  word  'decision,' 
as  applied  to  the  action  of  a  judicial  or  quasi  judicial  body  which 
may  be  reviewed,  has  no  reference  to  mere  administrative  con- 
sents or  permissions  granted  in  the  exercise  of  tiie  regulative 
power  vested  in  the  court  or  body." 

We  cannot  agree  with  the  reasoning  of  oounsel  tor  appeUee 
as  to  the  proper  construction  of  the  Public  Utilities  Act  in  this 
regard.    The  authorities  cited  by  them  we  do  not  deem  in  point 
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on  the  question  here  under  consideration.  The  lexicographers, 
among  other  tdeitiilionfl  -of  ^^dceiakm,"  aay  it  is  -the  ^act  of  de- 
ciding;'' ''act  of  settling  or  terminating^  as  a  eontrovers;;  by 
giving  judgment  on  the' matter  at  issue.''  There  tan  be  no  ques- 
tion that  under  these  definitions  the  order  of  the  Public  Utilities 
Conmiission  here  under  consideration  was  a  decision.  It  is  plain 
from  the  various  decisions  in  other  jurisdictions  that  the  words 
*^rule"  and  *'order"  are  sometimes  used  interchangeably  (see  3 
Words  and  Phrases,  Second  Series,  p.  768,  and  cases  cited),  and 
that  the  words  ^^order''  and  ''decisi(m"  are  frequently  used  syn- 
onymously. 1  Words  and  Phrases,  Second  Series,  p.  1247,  and 
cades  cited.  It  is  also  clear  from  these  authorities  that  the  mean- 
ing of  these  words  must  depend  largely  upon  the  wording  of  the 
statutes  that  are  being  construed.  Under  the  provisions  of  the 
Public  Utilities  Act  we  think  the  order  of  the  Public  Utilities 
Commission  was  an  order  or  decision  that  the  legislature' in- 
tended should  be  appealabla  The  circuit  court,  therefore,  erred 
in  dismissing  the  appeal  on  the  ground  that  the  order  of  the  Pub- 
lic Utilities  Commission  was  not  appealable. 

Other  questions  are  touched  upon  incidentally  in  Hike  briefs 
such  as  whether  the  decision  of  this  court  in  Town  of  Anchor  v. 
Stewart^  supra,  was  not  binding  and  conclusive  upon  the  parties 
under  the  reasoning  of  this  court  in  People  v.  Peoria  &  P.  U,  It 
Co.  273  UL  440, 118  N.  £.  68,  and  also  whether  or  not  the  Pub- 
lie  Utilities  Commission,  if  it  did  have  such  juriadioiion,  ex^r 
cised  it  in  a  lavrf ul  and  reasonable  manner.  We  agree  with  coun- 
sel for  appellee  that  the  proper  practice  requires,  as  this  case  was 
dismissed  by  the  circuit  court  because  the  order  from  the  Public 
Utilities  Commisaion  was  not  appealable  and  the  ooart  did  not 
pass  on  these  other  questions,  that  the  cause  should  be  reversed 
and  remanded  to  the  circuit  court  for  consideration  of  the  quea* 
tions  not  passed  on  by  that  comrt 

Heversed  and  remanded. 

Bdbearing  denied  February  6,  1980« 
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ILLINOIS  PUBLIC  UTILITIES  OOMMISSIOIT. 

BE  CENTRAL  ILLINOIS  PUBLIC  SERVICE  COMPANY. 

[No.  9805.] 

Electricity  »  Construction  »  Distance  hdween  poles. 

The  Illinois  Commiaaion  permitted  an  electric  company  to  place 
its  poles  at  a  distance  of  350  feet  apart  in  modificaticm  of  General 
Order  No.  30,  it  appearing  that  the  cost  of  material  had  greatly  in- 
creased, the  strength  of  the  wires  used  was  much  greater,  and  the 
proposed  construction  afforded  a  reasonable  margin  of  safety. 

[February  16,  1920.] 

Apphoation  for  authority  to  vary  from  rule  No.  213  of  Gen- 
eral Order  30,  with  respect  to  length  of  spans  iu  a  transmission 
line;  authority  granted. 

Shaw,  Commissioner:  On  November  29,  1919,  the  Central 
Illinois  Public  Service  Company  applied  to  the  CommisBion  for 
permission  to  construct  a  transmission  line  between  Fairbury 
and  Pontiac,  using  wooden  poles  and  350  feet  spans,  which  are 
longer  than  are  permitted  for  wooden  pole  construction  by  this 
Comimission's  General  Order  No.  30.  A  hearing  was  held  on 
December  6,  1919,  J.  Paul  Clayton  appearing  for  the  company. 
Mr*  Clayton's  testimony  was  supplemented  by  exhibits  subse- 
quently submitted  setting  forth  the  specifications  of  the  proposed 
line  and  methods  of  calculations  employed  in  connection  there- 
with. 

In  the  case  under  consideration  the  Central  IQinois  Public 
Service  Company  contemplates  the  construction  of  a  line  between 
Fairbury  and  Pontiac  in  order  to  connect  the  transmission  sys- 
tem of  the  Public  Service  Company  of  Northern  Illinois  with 
iimt  of  the  Central  Illinois  Public  Service  Company  with  a  view 
of  furnishing  a  better  grade  of  service  on  the  latter  system.  The 
company  plans  on  the  use  of  three  No.  0  B.  &  S.  gauge  (No.  2 
copper  equivalent)  steel  core  stranded  aluminum  oonductors  and 
40-foot,  8-inch  top  cedar  poles  set  7  feet  in  the  ground  at  inter- 
vals of  350  feet.  The  poles  specified  have  a  diameter  of  1^ 
inches  at  the  ground  line.  The  specifications  submitted  by  the 
company  show  the  normal  horizontal  and  vertical  spacing  be- 
tween the  conductors  to  be  about  60  inches  and  the  sag  29  inches. 
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Two  oonduotors  are  to  be  carried  on  the  lower  eross-arm  and  one 
on  the  upper  cross-arm^  no  ground  wire  being  used.  The  line  is 
to  be  storm  guyed  four  ways  every  mile. 

The  evidence  in  the  case  shows  that  when  using  wooden  poles 
and  copper  wire  the  company  has  been  constructing  its  trans- 
mission lines  with  spans  originally  120  feet  and  in  later  years 
.approximately  150  feet.  During  the  summer  of  1919,  the  com- 
pany made  a  study  of  the  use  of  steel  re-^iforced  aluminum 
cabels  in  transmission  line  construction  and  decided,  after  con- 
sideration of  the  subject,  that  such  a  conductor  might  be  used 
in  certain  contemplated  lines.  The  record  shows  that  such  a 
type  of  construction  would  materially  reduce  the  cost  of  con- 
struction by  reducing  the  number  of  poles,  cross-arms,  insulators 
and  labor. '  The  petitioner  represents  further  that  the  long  spans 
would  reduce  the  possibility  of  electric  failure  on  account  of  the 
fewer  number  of  insulators.  The  eempany's  exhibit  setting 
forth  the  specifications  to  be  followed  and  showing  the  calcula- 
tions of  stresses  in  the  poles  indicates  that  the  type  of  construe- 
tion  as  outlined  would  provide  factor  of  safety  requirmnents  as 
hi^  as  those  required  in  other  types  of  construction.  In  cal- 
culating the  factor  of  safety  of  the  wooden  poles  in  this  construo- 
tion  the  company  followed  the  usual  practice  of  competing  the 
maximum  fiber  stress  in  the  pole  at  the  ground  line  that  would 
result  from  a  transverse  wind  pressure  on  the  conductors  and 
supports.  The  computations  were  based  on  eight  pounds  pres- 
sure per  square  foot  of  projected  area  of  the  conductors  covered 
with  ^  inch  of  ice,  and  on  a  pressure  of  13  pounds  per  square 
foot  of  projected  area  of  the  poles.  The  average  height  of  the 
wires  above  the  ground  was  taken  as  30  feet;  the  ultimate  fiber 
stress  of  the  pole  was  assumed  at  5,100  pounds  per  square  inch 
and  the  poles  were  considered  to  have  a  diameter  of  14  inches 
at  the  ground  line. 

Rule  No.  213  of  this  Commission's  General  Order  No,  30, 
establishing  rules  for  overhead  electrical  constructions,  reads  as 
follows : 

"Where  wooden  poles  are  used  for  supply  lines  it  is  recom- 
mended that  spans  be  limited  to  the  following:  In  urban  districts, 
125  feet;  in  rural  districts,  135  feet.  In  none  but  cases  of  un- 
usual necessity  «hall  spand  carried  on  wooden  poles  exceed  the 
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followmg:  la  urban  diatricts,  150  feet;  in  rural  distnets^  175 
feet;  in  auch  cases  the  wire  used  shall  be  sufficiently  strong  to 
provide  a  factor  of  safety  equivalent  to  tjiat  \^hicb  would  be  ob- 
tained by  provisions  of  article  211  with  a  qfan  length  of  125 
feet" 

This  rule  specifically  forbids  the  use  of  spans  longer  than  175 
feet  where  wooden  pole  type  of  construction  is  used.  At  the 
time  this  rule  was  formulated  there  was  apparently  very  little 
tendency  towiird  the  use  of  long  spans  in  electric  transmission 
lines  but  with  the  increased  use  of  steel  re-enforced  aluminum 
cable  in  line  construction  and  with  the  increase  in  cost  of  mate- 
rial, a  need  has  developed  for  longer  spana.  The  Commission 
has  established  no  factor  of  safety  requirements  for  wooden  polee 
but  it  does  not  appear  that  spans  in  wooden  pole  Construction 
should  necessarily  be  limited  to  175  feet  provided  a  sufficient 
factor  of  safety  is  provided  to  insure  a  safe  and  reliable  constnio- 
tion.  The  type  of  construction  to  be  followed  in  this  particular 
line  appears  to  provide  a  factor  of  safely  in  the  poles  of  approx- 
imately 8.2.  It  should  seem^  therefore,  from  such  investigation 
as  has  be^i  made,  that  the  character  of  the  proposed  constraetioii 
is  such  as  to  provide  a  safe  and  practical  transmission  line.  On 
account  of  the  increasing  use  of  steel  re-enforced  aluminum  eable- 
for  transmission  line  construction,  the  use  of  spans  longer  than 
175  feet  is  becoming  more  generally  practiced.  The  progress  in 
transmission  line  construction  appears  to  point  to  the  use  of  spans 
longer  than  allowed  by  rule  No.  218  of  General  Order  No.  S(y 
and,  considering  the  saving  in  construction  cost  by  the  relatively 
long  spans  and  probable  reduction  in  electric  failures  due  to 
fewer  number  of  insulators  used,  it  appears  reasonable  that  tho 
advantages  to  be  derived  from  this  type  of  transmission  line  con- 
struction are  ^ch  as  to  warrant  an  exemption  in  some  eases  from 
compliance  with  Eule  No.  213  of  General  Order  No.  30. 

The  Commission  having  considered  all  ihe  evidence  in  the- 
case  and  all  the  testimony  adduced  at  the  hearing  and  being 
fully  advised  in  the  premises  finds  that  the  specifications  for  the 
construction  of  the  proposed  transmission  line  between  Fairbury 
and  Pontiac  are  such  as  to  provide  a  safe  grade  of  construction 
at  a  decreased  cost  and  that  in  view  of  the  saving  in  oonstructioik 
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cost  ihe  prayer  of  the  Central  IHinois  Public  Service  Company 
is  reasonable  and  should  be  granted. 

It  ia  therefore  ordered  that  the  Central  Illinois  Public  Service 
Company  be,  and  the  same  is  hereby,  permitted  to  eonstruct  a 
transmission  line  between  Fairbury  and  Pontiac  using  three 
Xo.  0  B.  &  S.  gauge  (No.  2  copper  eqnivalent)  steel  core  strand- 
ed aluminum  conductors  and  40-foot,  8-inch  top  cedar  poles  set 
7  feet  in  the  ground  at  intervals  of  350  feet  The  poles  specified 
shall  have  a  diameter  of  not  less  than  14  inches  at  the  ground 
line.  The  conductors  shall  have  a  sag  of  not  less  than  29  inches 
and  shall  have  a  normal  faoriacmta}  and  vei^cal  spacing  of  ap- 
proximately 60  inches.  Two  conductors  shall  be  carried  on  the 
lower  cross-arm,  one  on  the  upper  cross-arm  and  the  line  s^hall  be 
storm  guyed  four  ways  every  mile;  no  ground  wire  shftll  be 
used. 


iiiiiiirois  pvBiiic  trniiiTiiBs  coMMissxoir. 

PUBLIC  UTILITIES  COMMISSION 

V. 

HBNDEBSON  COUNTY  PUBLIC  SEKVICJB  COMPANY. 

[No.  W79.1 

Cinninis9ianM  —  JurisataUan  —  Sales  of   merchandtae  —  Wiring   of 
houses. 

1.  The  niinc^  ConuniBsion  has  no  jurisdiotion  ofver  the  prices 
eharged  by  an  electric  compai^  for  merchandige  aold  to  its  conatoners 
nor  for  charges  made  for  wiring  houses. 

Discrimination  —  Service  —  Charge  for  meters, 

2.  It  is  discriminatoi>7  for  an  electric  utility  to  make  a  charge 
for  meters  to  conenmem  In  one  Tidnlty  tviiile  furnishing  them  free 
to  the  consumers  in  other  oommunities  served  by  it  and  it  is  immaterial 
that  no  deposit  to  guarantee  payment  for  sendee  is  required  in  the 
community  in  question,  while  such  deposit  is  required  in  otlier  com- 
munities. 

Discrimination  —  Payment  —  Requiring  deposit. 

3.  An  electric  conqpany  was  required  to  apply  ita  rule  relative 
to  requiring  deposits  for  seciurity  for  payment  of  service  without  dis- 
crimination in  all  of  the  communities  served  by  it. 

Service  —  Duly  to  serve  ~  inability  to  procure  m^Uerial, 

4.  A  utility  cannot  he  Uamed  for  failure  to  make  service  eon- 
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nections  applied  for,  where  H  has  been  unable  to  procure  tbe  material 
necessary  to  make  such  connections. 
Procedure  —  Complaint  as  to  service  ~  Investigation  of  rates. 

5.  The  question  of  rates  for  seryice  will  not  be  considered  upon 
a  citation  to  show  cause  for  alleged  discrimination  regarding  owner- 
ship of  meters  and  failure  to  make  service  connections, 

[March  S,  1920.] 

Citation  to  show  cause  of  alleged  discrimination  regarding 
ownership  of  meters,  failure  to  furnish  service  connections,  etc ; 
discrimination  ordered  eliminated. 

Shaw,  Commissioner:  The  Commission  recently  received  a 
letter  from  M.  B.  Hyde  of  Smithshire,  Illinois,  in  which  com- 
plaint was  made  regarding  certain  practices  of  the  Henderson 
County  Public  Service  Company.  This  matter  was  referred  to 
the  engineering  department  of  the  Commission  and  an  investiga- 
tion was  undertaken  by  the  engineering  department  to  determine 
the  cause  for  the  complaint.  As  a  result  of  the  investigation  of 
the  engineering  department,  it  appeared  that  there  were  a  num- 
ber of  matters  in  connection  with  the  service  being  rendered  by 
the  Henderson  County  Public  Service  Company  into  which  the 
Commission  should  inquire.  The  matter  was  accordingly  set 
down  on  the  formal  docket  of  the  Commission  and  a  citation  was 
issued,  directed  to  the  Henderson  County  Public  Service  Com- 
pany, requiring  it  to  appear  before  the  Commission  in  Biggsville, 
Illinois,  on  November  14,  1919,  and  show  cause  why  it  is  pur- 
suing the  policy  complained  of  by  its  consumers  in  the  various 
matters  referred  to  therein.  Accordingly  a  hearing  was  held  in 
the  Township  Hall  in  the  village  of  Biggsville  on  November  14, 
1919  at  which  hearing  B.  W.  Lee,  President,  appeared  repre- 
senting the  respondent,  and  Marshall  B.  Hyde,  L.  O.  Tinsman, 
J.  T.  Vaughn,  Earl  Stalejr,  all  of  Smithshire,  Illinois,  C.  E. 
Perine  of  Raritan,  Illinois,  C.  A.  Hedges  of  Gladstone,  Illinois, 
appeared  as  complaining  witnesses,  Donald  A.  Henry,  the  Com- 
mission's electrical  engineer,  appeared  for  the  Commission's  en- 
gineering department. 

[1]  At  this  hearing  testimony  was  introduced  by  the  various 
witnesses  setting  forth  the  fact  that  the  Henderson  County  Pub- 
lic Service  Company  had  made  various  verbal  contracts  with 
various  consumers  concerning  the  wiring  of  houses,  the  furnish- 
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iBg  of  meters,  transfonners  and  other  electrical  merchandise,  and 
that  the  consumers  now  heliere  that  the  utility  was  attempting 
to  change  the  terms  of  these  contracts  and  to  exact  higher  prices 
than  had  previously  been  agreed  upon.  As  to  these  matters  the 
law  does  not  give  the  Commission  jurisdiction  and  this  portion 
of  the  complaint  therefore  is  dismissed.  (Blackhall  v.  Public 
Service  Co.  6  lU.  P.  U.  Q  949,  P.U.R,1919E,  907;  Public 
Utilities  Commission  t.  Commonwealth  Edison  Co.  5  HI.  P.  IT. 
a  1278,  P.U.R1918F,  109.) 

[2,  8]  Testimony  was  also  introduced  setting  forth  the  fact 
that  in  the  unincorporated  territory,  known  as  Smithshire  in  the 
comity  of  Warren,  the  Henderson  County  Public  Service  Com- 
pany has  purchased  a  small  local  utility  formerly  operated  by  D. 
McCarthney,  and  that  this  local  utility  was  furnishing  direct  cur- 
rent to  its  consumers;  that  the  Henderson  County  Public  Service 
Company  had  found  it  necessary  to  establish  a  transmission  line 
from  a  central  source  of  energy  and  to  furnish  alternating  cur- 
rent to  the  consumers  in  Smithshire.  This  necessitated  a  change 
in  the  meters  by  which  the  service  was  formerly  being  measured. 
These  direct  current  meters  were  owned  by  the  consumers  and 
the  Henderson  County  Public  Service  Company  agreed  to  fur- 
nish an  alternating  current  meter  at  the  expense  of  the  consumer, 
charging  him  actual  cost  to  the  company  for  this  meter  and  al- 
lowing him  credit  for  his  old  direct  current  meter  whatever 
amount  it  was  able  to  realize  on  a  sale  of  the  old  meters.  In  other 
territories  within  which  the  Henderson  County  Public  Service 
Company  operates^  the  record  shows  it  has  furnished  meters  to 
all  consumers  at  its  own  expense. 

The  consumers  in  Smithshire  were  charged  $8  for  a  new  meter 
and  were  led  to  believe  that  they  would  be  allowed  $1  or  $2  for 
the  old  meter.  The  testimony  shows  that  the  utility  agreed  to 
allow  whatever  it  was  able  to  realize  from  the  sale  of  the  old 
meters  and  suggested  that  this  amount  might  be  one  or  two  dol- 
lars. It  appears,  however,  that  the  utility  was  not  able  to  realize 
this  amount  from  the  sale  of  the  old  meters  and  the  consumers 
therefore  received  a  somewhat  less  allowance  for  the  old  meters 
than  they  had  expected. 

In  the  other  communities  which  the  respondent  herein  serves, 
a  deposit  of  $5  is  required  of  the  consumers  to  guarantee  pay- 
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ment  of  bills  and  such  deposit  is  not  required  in  Smithshire. 
Witnesses  for  the  respondent  appeared  to  believe  that  this  deposit 
of  $5  was  somewhat  analogous  to  the  charge  made  for  meters  in 
Smithshira  •  The  evidenoe,  however,  appears  to  show  that  this 
is  a  deposit  to  guarantee  payment  of  bills  only  and  that  it  will 
be  refunded  to  the  consumer  with  interest  upon  his  discontinu- 
ance of  service  in  case  all  bills  are  paid  in  full  at  that  time.  Pend- 
ing the  adoption  by  the  Commission  of  a  uniform  set  of  rules 
applicable  to  all  utilities  governing  the  matter  of  consumers' 
deposits  for  securing  the  payment  of  bills,  the  (Commission  be- 
lieves that  as  to  the  respondent  company  the  rules  now  on  file 
should  be  applied  uniformly  to  all  the  territory  served,  and  the 
Commission  so  finds.  Furthermore,  it  does  not  believe  that  it 
is  equitable  for  the  respondent  to  furnish  meters  to  part  of  its 
consumers  and  to  require  the  consumers  of  another  location  to 
purchase  their  own  meters. 

[4]  It  further  appears  from  the  evidence  that  certain  individ- 
uals have  applied  for  service  and  have  been  unable  to  secure  a 
connection  with  the  circuits  of  the  respondent.  The  respondent 
presented  evidence  to  show  that  it  bad  been  unable  to  secure  sup- 
plies of  wire  and  material  necessary  for  connecting  the  service 
to  these  consumers,  and  that  this  was  the  reason  why  the  service 
had  not  been  furnished.  While  it  is  of  course  impossible  for  the 
respondent  to  furnish  service  connections  until  it  has  the  material 
on  hand  with  which  to  do  the  work,  the  Commission  believes  that 
the  re^ondent  should  use  all  possible  means  to  secure  deliveries 
of  material  necessary.  It  appears  that  the  utility  has  endeavored 
to  secure  this  material  from  a  number  of  places  and  therefore 
can  hardly  be  blamed  for  a  failure  to  furnish  these  service  con- 
nections. 

[6]  Some  complaint  was  made  by  various  witnesses  regarding 
the  rates  under  which  service  was  being  furnished  by  the  Hen- 
derson County  Public  Service  Company.  The  Commission  be- 
lieves that  the  matter  of  rates  should  be  taken  up  in  a  separate 
proceeding  and  will  not  at  this  time  pass  upon  the  matter.  It 
is  the  privil^e  of  any  consumer,  however,  to  make  application 
to  this  Commission  for  an  investigation  of  the  rates  and  charges 
of  the  Henderson  County  Public  Service  Company  in  any  case 
in  which  he  feels  that  the  rates  are  excessive. 
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The  Commission,  having  considered  the  evidence  and  repre- 
sentationsr  ap^^iurgnmnits  made,  and  being  fuUf  ad^sed  in  the 
premises,  finds  that  as  to  the  complaints  regarding  contracts  for 
wiring  and  the  sale  of  merchandise,  it  has  no  jurisdiction,  and 
these  complaints  should  therefore  be  dismissed.  The  Commission 
further  finds  that  the  Henderson  County  Public  Service  Com- 
pany should  be  required  to  furnish  to  each  of  its  consumers  of 
electric  service  a  meter  free  of  charge  to  the  consumer,  whicl^ 
meter  shall  be  the  property  of  the  utility.  The  Commission  fur- 
ther finds  that  the  respondent  has  discriminated  in  its  applioa- 
tion  of  its  rules  for  deposits  to  secure  payment  of  bills  and  that 
such  discrimination  should  cease  and  the  rules  pertaining  to  de- 
posits should  be  uniformly  applied. 

It  is  therefore  ordered  that  with  r^ard  to  the  complaints  as 
to  charges  for  wiring  and  the  sale  of  merchandise,  these  matters 
should  be,  and  the  same  are  hereby,  dismissed. 

It  is  further  ordered  that  the  Henderson  County  Public  Serv^ 
ice  Company  be,  and  the  same  is  hereby,  required  to  cease  dis- 
crimination in  the  application  of  its  rules  pertaining  to  deposits 
for  the  securing  of  payment  of  bills  and  that  these  rules  should 
be  applied  uniformly  in  all  territory  served. 

It  is  further  ordered  that  the  H^derson  County  Public  Serv- 
ice Company  be,  and  the  same  is  hereby,  required  to  furnish  a 
meter  to  each  of  its  consumers  of  electrical  service,  within  thirty 
days  of  the  service  of  this  order,  free  of  charge  to  the  consumer, 
for  the  measurement  of  the  electrical  energy  required  by  him. 

It  is  further  ordered  that  the  Henderson  County  Public  Serv- 
ice Company  be,  and  the  same  is  hereby,  required  to  repurchase 
all  meters  from  its  consumers,  who  have  paid  for  their  own 
meters,  at  the  pgrice  which  these  oonsumej^  paid  for  the  said 
meter,  exclusive  of  any  amount  which  has  been  deducted  as  credit 
for  old  meters. 
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KAINfi  PUBUC  ITTIIimBS  COMMISSIOir. 

W.  S.  SEED  et  aL 

V. 

CHINA  TELEPHONE  COMPANY. 

[F.  C.  269.1 

Taluaiion  ~  Earnings  invested  In  plant. 

1.  In  Taluing  the  property  of  a  publie  utility,  eoniilderatioii  must 
•   be  given  to  money  arailable  as  dividends,  which  had  been  invested  in 

the  plant  and  devoted  to  the  service  of  the  public 
depreciation  —  Funds  — >  Interest  —  Return. 

2.  It  is  the  duty  of  the  Commission  to  determine  the  amount  of 
the  depreciation  fund  which  a  utility  has  reinvested  in  its  plant,  since 
the  fund  is  a  trust  fund,  and  together  with  the  return  earned  thereon, 
belongs  to  the  consumers  rather  than  to  the  utility,  and  the  return  or 
interest  thereon  affects  the  amount  necessary  to  be  set  aside  for  de- 
preciation. 

Depreciation  ~  Telephones  ~  ATlowance, 

3.  An  allowance  of  $600  was  made  for  the  annual  depreciation  of 
a  telephone  plant  valued  at  $20,000. 

Metum  —  Beasonahleness  —  Factors  —  Past  prosperHty. 

4.  A  telephone  company  which  had  been  prosperous  in  the  past 
and  which  had  accumulated  a  substantial  purchase,  should,  during 
the  times  of  very  high  prices,^  share  with  its  customers  a  portion  of 
the  results  of  the  prosperity  which  ^was  created  by  the  customers  in 
past  years. 

Mates  —  Telephones  —  Business, 

5.  A  telephone  company  should  file  a  rate  for  business  telephones, 
since  a  telephone  for  strictly  business  use  is  worth  mora  to  the  users 
than  one  located  in  a  residence. 

Rates  —  Telephones  —  Desk  sets, 

6.  A  telephone  company  should  file  a  reasonable  rate  for  telephona 
desk  sets,  since  this  type  is  of  recognized  convenience,  and  should  bo 
furnished  to  a  patron  if  he  is  willing  to  pay  tho  difereaoe  in  rates. 


Depreciation  —  Allowances  —  Interest, 

Discussion  showing  method  of  computing  proper  allowances  lor 
depreciation,  p.  391. 

[March  10,  1020.] 

Complaint  as  to  increased  telephone  rates;  sustained  and  new 
rates  ordered  filed. 

Appearances:  John  E.  Nelson,  Esq.,  for  the  complainants; 
W.  J.  Thompson,  President,  for  the  companj, 

P.U.R.1920C. 


Digitized  by 


Google 


REEB  ▼.  CHINA  TELEPH.  CO.  S8T 

By  the  Commisirion:  This  is  a  complaint  by  W.  S!  Seed  and 
more  llian  ten  other  persons  against  the  China  Telephone  Com- 
pany, a  public  utility  under  the  jurisdiction  of  this  Commission, 
m  which  the  single  allegation  is  as  follows:  'That  the  rateS; 
tolls,  charges  and  9chedules  last  filed  hy.said  company  on  August 
30,  1919,  which  became  effective  on  November  1,  1919,  are  un- 
reasonably large  and  are  not  fair  and  just  rates  for  the  service 
rendered;  that  your  petitioners  are  aggrieved  by  said  excessive 
charges/' 

Public  hearing  was  held  at  the. Grange  Hall  in  South  China, 
January  27,  1920,  and  notice  was  proved  to  have  been  given  as 
ordered.    Appearances  as  above  indicated. 

The  respondent  company  was  organized  under  the  genial  law 
of  the  state  in  1904  and  in  1905  began  to  do  business.  The  terri- 
tory covered  is  the  town  of  China,  part  of  the  town  of  Vassalboro^ 
and  the  town  of  Windsor.  Its  authorized  capital  stock  was  and 
.  is  $10,000,  and  this  amount  was  issued  and  the  proceeds  used  in 
construction  of  its  plant  From  time  to  time  since  the  original 
construction  it  has  made  additions  and  extensions  until  it  now 
has  approximately  76  miles  of  pole  line,  460  miles  of  wire  and 
serves  365  subscribers.  It  has  no  funded  indebtedness  and  no 
other  debt  exeept  a  very  small  amount  carried  as  "Accounts  Pay- 
able." The  c(»npany  from  the  beginning  has  met  with  very  fair 
success  and  the  character  of  its  service  has  never  been  seriously 
called  in  question. 

For  the  first  seven  years,  namely  from  1905  to  1911  inclusive, 
it  paid  a  6  per  cent  dividend  upon  its  $10,000  of  capital  stock. 
In  1912  it  paid  a  20  per  cent  dividend.  In  all  of  the  years  1918, 
1914  and  1915  it  paid  a  6  per  cent  dividend.  In  1916  and  1917 
It  paid  an  8  per  cent  dividend  and  in  1918  it  paid  a  10  per  cent 
dividend.  The  average  of  these  dividends  over  the  several  years 
results  in  the  payment  of  a  7%  per  cent  dividend. 

In  addition  to  paying  its  operating  expenses  and  the  above- 
named  dividends  it  received  sufficient  amounts  so  that  up  to  July 
1, 1912,  its  construction  account  amounted  to  $16,144.84,  result- 
ing in  an  accumulation  and  investment  in  plant  of  $6,144.84  out 
of  earnings  above  operating  expenses  and  dividends. 
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Its  balailoe  sheet  of  December  31^  1919^  o^tams  th^  following 
amounts: 

Plant  and  equipment $18,062.02 

Accounts  receivable 600.00 

Cash   390.79 

Other  asseU  (CotUge) 924.77 

$19^77.58 
LiahUiHeB. 

Capital  Btock $10,000.00 

Accounts  payable • 400.00 

Surplus  sad  depreciation  reserve 9,477.58 

$19,877.58 

It  appears  from  the  testimony  that  its  entire  surplus  and  de- 
preciation reserve  is  invested  in  its  plant  and  property  and  with 
the  exception  of  the  above  items  of  accounts  receivable  and  cash, 
the  entire  amount  of  approximately  $60,000  is  the  amount  which 
upon  its  books  appears  to  be  invested  in  its  plant  and  property 
and  to  represent  the  value  thereof.  Mr.  Thompson,  the  president 
of  the  company,  in  his  testimony  at  the  hearing  stated  it  as  his 
belief  that  the  fair  value  of  the  property  used  by  the  company 
in  its  service  of  its  customers  was  approximately  $30,000.  He 
based  this  assertion  partly  upon  the  fact  that  the  company  in  its 
original  construction,  and  that  carried  on  for  sevesral  years,  built 
at  a  low  cost  and  with  strictest  regard  for  economy  and  thus  ob- 
tained a  property  worth  more  than  the  amount  whi<^  it  actually 
cost;  and  in  addition  thereto  Mr.  Thompson  claimed  tliat  the 
property  as  it  now  stands,  taking  into  account  costs  which  have 
obtained  during  the  past  three  or  fdur  years  could  not  be  dupli- 
cated for  lees  than  $30,000. 

[1]  We  did  not  attempt  a  valuation  of  the  property  and  do 

not  deem  the  same  necessary  at  this  time.     The  evidence  before 

us  warrants  us  in  concluding  that  the  fair  value  of  the  property 

upon  which  the  company  is  entitled  to  some  kind  of  a  return  is 

at  least  $20^000  and  that  this  amount  is  fair  to  the  company  and 

to  its  customers.    We  therefore  find  that  for  the  purpose  of  this 

case  the  fair  value  of  the  property  which  the  company  is  using 

in  its  service  to  the  public  is  the  sum  of  $20,000.    As  above  stated 

the  sum  which  the  company  originally  invested  was  $10,000  and 

the  balance  of  approximately  $10^000  consists  of  accumulated 
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earnings  in  excess  of  dividends  actually  paid  and  represents  an 
amount  which,  aside  from  the  proper  amotmt  to  be  deducted  for 
depreciation,  could  have  been  distributed  to  the  stockholders  in 
the  form  of  dividends.  Having  invested  the  money  in  property 
and  put  that  property  in  the  service  of  the  public,  the  company 
is  entitled  to  a  return  thereon  in  exactly  the  same  manner  that  ^ 
it  would  have  been  entitled  to  a  return  had  the  money  been  dis^ 
tributed  to  the  stockholders  as  dividends  and  then  invested  by 
the  same  persons  through  the  purchase  of  additional  stock  and 
the  same  money  put  into  the  same  properly  and  the  latter  put  to 
Ae  same  use.  In  other  words,  the  present  owners  of  the  company 
having  produced  a  property  which  is  being  used  in  the  service  of 
its  customers,  the  value  of  that  property  is  the  yard  stick  which 
we  must  use  in  measuring  the  return  to  which  the  company  is 
entitled. 

At  the  time  of  the  hearing,  Mr.  Thompson  in  submitting  his 
balance  sheet  for  the  year  1919  presented  as  one  of  the  liabilities 
^^Surplus  and  Depreciation  Reserve  $9,477.58."  In  its  reports 
to  the  Commission  the  company  has  never  carried  any  specifio 
account  for  depreciation.  In  its  report  for  the  year  1918  appears 
this  entry:  "Surplus  (Profit  and  Loss)  $9,669.67."  And  Mr. 
Thompson  in  his  testimony  stated  that  while  the  company  had  set 
aside  certain  amounts  for  depreciation  those  amounts  had  been 
from  time  to  time  invested  in  the  property  and  all  amounts  so 
invested  were  carried  in  a  profit  and  loss  or  surplus  account,  and 
no  attempt  was  made  to  ascertain  and  set  aside  as  a  depreciation 
reserve  any  amount  in  a  specific  account  for  depreciation.  In 
1912  the  company  made  an  entry  upon  its  books  charging  to  de- 
preciation for  the  seven-year  period  during  which  it  had  been 
operating  an  arbitrary  sum  of  $1,400.  From  1912  to  1917,  in- 
clusive, an  amount  of  $600  was  yearly  deducted  for  depreciation, 
which  amount  in  1918  was  increased  to  $800.  During  the  fifteen 
years  that  the  company  has  been  operating,  replacements  and  re- 
newals have  been  made  but  the  accounts  have  not  been  so  kept  as 
to  definitely  indicate  the  amounts  which  might  be  properly  cred- 
ited to  a  depreciation  reserve,  if  one  existed.  While  we  are  able 
from  Mr.  Thompson's  statements  to  ascertain  the  amounts  which 
have  been  deducted  for  depreciation,  we  have  no  exact  informa- 
tion as  to  the  amounts  expended  which  oould  be  propeiijr  credited 
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to  this  same  account  It  is  also  true  that  the  deductions  for  de- 
preciation have  not  heen  made  upon  a  r^ular  percentage  hasis 
during  all  of  the  years,  nor  has  the  amount  set  aside  from  time  to 
time  had  any  proper  relation  to  the  amount  which  ought  to  have 
been  set  aside.  In  other  words,  no  attempt  upon  the  part  of  the 
company  was  made  or  followed  looking  to  a  sci^itifie  and  proper 
deduction  for  depreciation.  We  do  not  say  this  in  criticiam,  be- 
cause prior  to  four  or  five  years  ago  none  of  the  public  utility 
companies  were  setting  aside  any  definite  ascertained  amounts 
for  depreciation.  We  call  attention  to  it  merely  to  illustrate  the 
point  that  the  amount  actually  deducted  as  depreciation  does  not 
probably  represent  the  amount  which  ought  to  have  been  de- 
ducted. 

[2]  We  apeak  of  this  matter  of  depreciation  for  the  reason 
that  beyond  question  whatever  amount  has  been  deducted  has 
been  invested  in  the  property  and  constitutes  a  part  of  that  upon 
which  the  company  has  been  receiving  and  claims  the  ri^t  to 
receive  a  return.  One  of  the  problems  before  the  Commission  is 
to  determine  if  possible  the  amount  of  the  depreciation  reserve 
which  is  invested  in  the  property.  We  conceive  this  to  be  our 
duty  for  several  reasons.  No  one  to-day  disputes  the  proposition 
that  a  public  service  company  is  entitled  to  receive  a  gross  amount 
for  its  service  sufficient  to  pay  its  operating  expenses,  taxes,  in- 
surance and  a  fair  amount  for  depreciation ;  to  which  may  prop- 
erly be  added  an  amount  to  represent  a  fair  return  upon  the  fair 
value  of  the  property,  if  the  same  may  be  obtained  f rcxn  reason- 
able rates.  No  one  disputes  the  right  of  the  company  to  invest 
the  amount  set  aside  for  depreciation  in  the  property  of  the  oom* 
pany.  If  that  which  constitutes  or  should  constitute  a  deprecia- 
tion reserve  is  invested  in  the  property  of  the  company  and  the 
company  charges  and  receives  a  sufficient  amount  so  that  it  is 
able  to  pay  a  6  per  cent  dividend  upon  the  value  of  all  of  its 
property,  should  not  the  company  credit  to  the  depreciation  re- 
serve an  amount  equal  to  6  per  cent  interest  upon  whatev^  sum 
represents  such  depreciation  reserve?  If  the  customers  of  a 
particular  company  have  paid  in  the  form  of  rates  a  certain 
yearly  amount  in  order  to  enaUe  the  company  to  make  proper 
rei^acements  and  renewals  (to  take  care  of  the  deferred  main- 
tenance which  cannot  be  cared' for  by  ourre&t  maintenanoe)  does 
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not  the  company  baoome  a  trostee  for  its  customers  of  the  suin 
so  paid  ?    Does  the  company  own  or  do  the  cust<»ners  ovm  this 
depreciation  reserve  fundt    If  it  is  a  trust  fund  and  if  it  be  in- 
vested in  property  of  the  company  upon  which  property  the  com- 
pany receives  a  return^  does  not  a  just  proportion  of  that  return 
in  some  form  belong  to  this  trust  fund  which  is  otherwise  known 
as  the  depreciation  reserve  fund  X    If  the  answer  to  this  question 
is  jesy  it  follows  that  in  some  way  the  amount  of  the  annual  de- 
pi'eciation  will  decrease  each  year  or  else  the  amount  to  be  raised 
and  set  aside  from  the  b^inning  and  placed  at  compound  interest 
will  be  smaller  than  as  though  the  amount  so  raised  was  expended 
each  year  without  receiving  any  return  in  the  form  of  interest  or 
dividends.    To  illustrate:  If  the  life  of  a  given  plant  was  twenty 
years  and  a  5  per  cent  yearly  depreciation  was  proper,  this  would 
mean  that  at  the  end  of  twenty  years,  if  nothing  in  the  nature  of 
deferred  maintenance  was  done  to  the  plant,  the  company  would 
be  entitled  to  have  and  would  actually  have  $20,000  in  its  treas- 
ury.   But  if  $1,000  was  raised  and  set  aside  each  year  and  placed 
at  even  4  per  cent  interest,  at  the  end  of  twenty  years  the  amount 
would  be  far  in  excess  of  $20,000.    A  simple  computation  shows 
that  if  $20,000  is  to  be  accumulated  at  the  end  of  twenty  years 
through  axmual   payments   placed   at  compound   interest,   the 
amount  of  each  annual  payment  is  approximately  $832.    If  this 
company,  starting  with  a  plant  of  the  value  of  $20,000  desired 
to  accumulate  an  amount  which  would  at  the  end  of  twenty  years 
replace  the  plant,  and  if  during  that  twenty  years  nothing  was 
to  be  done  to  the  plant  and  the  fund  raised  was  to  be  permitted 
to  accumulate  at  4  per  cent  interest^  the  yearly  depreciation  at 
5  per  cent  would  be  this  sum  of  $832.    But  as  a  practical  matter, 
and  in  the  ordinary  course  of  the  operation  of  any  public  utility 
plant,  there  would  from  year  to  year  be  certain  renewals  and  re- 
placements which  would  have  to  be  paid  for  out  of  the  dgprecia- 
tion  reserve  and  these  payments  would  reduce  the  amount  of  such 
reserve  and  to  the  extent  of  the.  payments  reduce  the  fund  upon 
which  interest  would  be  accumulating.    It  follows  that  under  the 
circumstances  the  amount  to  be  raised  each  year  would  be  a  sum 
greater  than  $832.    Again,  no  company  can  tell  with  absolute 
exactness  just  when  replacements  and  renewals  will  have  to  be 
made  nor  the  amount  or  cost  of  the  same.    Take,  for  instance^  a 
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pole  line.  Theoretically,  the  life  of  the  poles  may  be  twenty 
years.  Aa  a  matter  of  actual  experience,  some  of  the  poles  will 
last  thirty  or  inore  years  while  others  will  have  to  be  replaced 
within  the  twenty-year  period.  The  same  is  true  of  every  other 
part  of  the  telephone  plant.  Use,  climatic  conditions,  character 
of  the  soil,  and  various  other  elements  enter  into  and  sometimes 
control  the  life  of  the  various  units  of  a  telephone  plant.  The 
character  of  the  territory  served  also  has  an  important  bearing 
upon  the  matter  of  renewals  and  replacements.  A  pole  line  which 
consists  of  poles  and  wires  with  crossarms  will  require  an  entirely 
different  kind  of  replacement  and  renewal  than  a  line  which  has 
single  or  double  wires  upon  pins.  It  is  undoubtedly  true  that 
as  a  practical  matter  facilities  which  would  not  be  considered  ade- 
quate for  use  in  a  large  city  where  a  high  price  is  paid  for  service 
would  be  amply  sufficient  for  use  in  a  small  or  scattered  territory 
where  a  lower  order  of  service  at  a  lower  price  was  being  ren- 
dered. Innumerable  considerations  enter  into  the  determination 
of  the  amount  which  ought  to  be  set  aside  for  depreciation. 

This  particular  company  should  have  from  the  beginning  set 
aside  each  year  an  amount  for  depreciation.  From  time  to  time 
it  would  have  been  authorized  to  expend  from  the  funds  so  ac- 
cumulated varying  amounts.  The  books  of  the  company  do  not 
give  sufficient  information  upon  which  we  can  reach  any  conclu- 
sion as  to  the  amount  which  ought  to  have  been  so  set  aside,  but 
inasmuch  as  the  company  has  collected  from  its  customers  suffi- 
cient money  to  pay  all  of  its  operating  expenses,  a  fair  dividend, 
and  leave  a  considerable  surplus  which  has  been  used  in  exten- 
sions to  its  property,  we  feel  warranted  in  segregating  a  sufficient 
amount  to  properly  represent  that  which  should  exist  at  this  time 
as  a  depreciation  reserve. 

The  accounts  of  the  company  show  that  upon  July  1,  1912, 
it  is  claimed  to  have  property  costing  $16,144.84.  Upon  Decem- 
ber 31,  1919,  it  claimed  to  have  property  costing  $19,877.58.  It 
invested  within  the  first  few  years  $10,000  of  the  stockholders^ 
money  and  some  amount  in  excess  thereof.  We  are  obliged  to 
arbitrarily  assume  an  average  value  and  for  the  purposes  of  reach- 
ing a  conclusion  in  this  ease  have  made  the  assumption  that  the 
average  value  of  the  property  which  the  company  was  using  in 

the  service  of  the  public  was  $38,000.    Taking  this  property  as  a 
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whole,  we  beliere  that  ita  life  would  be  at  least  twenty-five  years 
and  that  4  per  cent  is  a  fair  amount  for  depreciation.  This 
would  have  required  a  cdlection  and  setting  aside  annually  of 
$520  and  had  this  amount  been  set  aside  during  each  of  the  fifteen 
years  the  company  has  been  operatixig^  the  amount  so  set  aside 
would  have  been  $7,806.  While  we  hare  no  way  of  absolutely 
determining  the  amounts  whieh  the  company  would  have  had  to 
pay  out  for  renewals  and  replacements,  our  experience  indicates 
that  not  far  from  half  of  this  amount  would  have  been  so  ex- 
pended in  a  plant  of  this  character.  This  results  in  a  present 
depreciation  reserve  fund  of  $8,900  and  upon  a  valuation  of  $20,- 
000  leaves  the  company  the  absolute  owner  of  property  worth 
$16,100  and  employing  in  its  business  property  which  in  essence 
represents  a  trust  fund  of  the  value  of  $3,900. 

It  is  our  judgment  that  the  company  should  set  up  a  deprecia- 
tion reserve  fund  of  this  amount  and  from  time  to  time  add 
thereto  such  sum  as  we  shall  provide  as  an  annual  depreciation 
deduction,  and  of  course  withdraw  from  this  fund  such  amounts 
as  are  properly  subject  to  withdrawal  from  such  an  account. 

[3]  This  brings  us  to  a  consideration  of  what  amount  is  prop- 
er for  annual  depreciation  under  all  the  circumstances.  Mr. 
Thompson  believes  that  5  per  cent  on  a  valuation  of  $30,000  is 
none  too  large  and  insists  that  whatever  may  be  the  valuation 
which  we  fix,  that  5  per  cent  is  none  too  large  for  depreciation. 
This  might  be  a  proper  amount  in  a  strictly  city  plant,  where  all 
of  the  facilities  have  to  be  kept  up  to  a  high  order  and  where  re- 
placements would  necessarily  be  made  much  sooner  than  upon  a 
country  line,  and  where  those  appliances  which  advance  in  the 
art  would  seem  to  make  necessary  would  be  purchased  and  exist- 
ing appliances  abandoned  or  scrapped.  The  rate  for  depreciation 
in  a  plant  similar  to  that  of  this  respondent  is,  in  our  judgment, 
not  the  same  as  would  obtain  in  a  city  plant.  Some  of  the  cus- 
tomers of  the  respondent  testified  at  the  hearing  and  stated  ^that 
while  they  would  like  to  have  the  lines  less  fully  loaded  and  while 
they  would  like  in  other  respects  a  different  character  of  service, 
they  realized  that  to  obtain  these  things  would  require  an  invest- 
ment by  the  company  which  the  customer  would  be  obliged  to 
support.  There  seemed  to  be  somewhat  unanimous  .opinion  of 
the  customers  of  this  company  that  they  would  be  content  with 
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a  lower  order  of  service  at  a  low  price,  rather  tbair  to  have  the 
higher  order  at  a  high  price. 

We  hav4»  given  this  matter  of  proper  depreciation  careful  con- 
sideration, have  taken  fuUj  into  account  the  entire  history  of  the 
company,  the  order  of  maintenance  and  upkeep  which  has  ob- 
tained, and  have  concluded  and  find  that  $600  a  year  is  for  the 
present  an  adequate  amount  to  be  set  aside  for  depreciation. 

We  therefore  oome  to  a  consideration  of  what  will  be  the  prob- 
able operating  revenue  of  the  company  for  the  year  1920  and 
what  will  be  the  probable  operating  expenses.  With  reference  to 
the  latter,  Mr.  Thompson  submitted  the  following  as  an  outside 
estimate  of  increases: 

Increase  in  wages  for  two  men,  from  $3  to  $4  a  day  for  actual  time 

spent  in  service,  estimated  at  $400.00 

Increase  in  depreciation,  $600,  making  a  total  of $1^00 

For  depreciation  500.00 

Insurance  (liabili^)   JOO.OO 

Bookkeeping 100.00 

Increase  in  general  expense 200.00 

House  for  operators  and  switchboard,  per  year 150.00 

Land  damage 50.00 

Increase  in  wages  of  operators 600.00 

It  is  our  opinion  that  many  of  these  anticipated  increases  are 
highly  problematical.  We  believe  that  we  should  provide  for  the 
increase  in  the  wages  of  the  men,  $400;  an  increase  for  land 
damage,  $50 ;  and  for  bookkeeping,  $100 ;  making  an  increase  of 
$550.  The  other  anticipated  increase  we  do  not  at  present  feel 
warranted  in  providing  for  and  will  await  their  coming  before 
we  attempt  to  make  any  provision. 

Taking  the  operating  revenues  and  expenses  of  the  company 
for  1919,  we  find  them  to  be  as  follows: 

Operating  Revenues, 

Exchange  service  $4,529.08 

Toll  service r i 1^0.00 

Miscellaneous  revenue , 7.16 

Total $6,786,24 

Operating  Expenses. 

Repairs   $2,083.25 

General  office  salaries , , . .        600.00 

Operators*  wages 1,200.00 

Taxes 95.08 

Total .....4 .....•...•'.....  $3,978.33 
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>  To  this  amomit  should  be  added :  For  depreciation,  $600 ;  in- 
crease m  operating  expenses,  $550;  making  the  probable  total 
operating  expenses  $5,128.33,  and  leaving  a  balance,  if  the  rated 
in  1920  were  as  in  1919,  $657.91,  -which  is  approximately  $600 
short  of  a  6  per  cent  return  upon  a  valuation  of  $20,000. 

The  increase  which  the  company  has  made  in  its  exchange  rate 
is  $3  for  each  customer.  An  increase  of  $2  would  yield  an  added 
reveniie  of  $780  and'  bring  the  amount  available  for  diviclends  up 
to  $1,387.91. 

[4]  The  ^company  is  entitled  to  a  fair  treatment  and  so  are 
its  customers.  During  the  years  it  has  been  in  operation  it  has 
been  fairly  prosperous  and  has  accumulated,  as  jresult  of  the 
amounts  paid  by  customers  in  past  years  and  as  a  result  of  effi- 
cient and  economical  management,  approximately  $6,000,  which 
it  now  has  and  upon  which  it  claims  a  right  to  receive  a  return 
and  is  entitled  to  receive  a  return.  But  during  these  times  of 
high  oosts,  when  every  citiz^i  is  being  compelled  to  pay  a  very 
high  price  for  all  the  things  which  he  uses,  it  is  probably  not  ask- 
ing too  much  of  the  company  to  share  with  its  present  customers, 
during  these  strenuous  times,  a  portion  of  the  results  of  that 
prosperity  which  was  created  by  its  customers  in  past  years.  It 
is  our  belief  that  an  increase  of  $2  a  year  is  sufficient  for  the 
present  needs  of  the  respondent  and  we  shall  provide  for  this  in-, 
crease  in  our  order. 

[5]  The  attention  of  the  company  is  called  to  the  fact  that  it 
has  no  rate  for  business  telephones.  We  think  all  agree  that  a 
telephone  for  strictly  business  use  is  worth  more  to  the  user  than 
one  located  in  a  residence.  We  do  not  know  how  many  such 
telephone  users  this  company  has,  but  it  is  our  belief  .that  a  rate 
for  such  service  should  be  filed. 

[6]  Our  attention  was  also  called  to  the  fact  that  some  cus- 
tomers desired  so-called  desk  or  portable  telephone  but  were  un- 
able to  receive  the  same  from  the  company.  Telephone  sets  of 
this  type  are  now  of  recognized  convenience  and  if  a  person  is 
willing  to  pay  the  difference  in  rate,  he  should  be  furnished  with 
this  kind  of  a  telephone  set.  Our  advice  and  direction  to  the  com- 
pany is  to  file  a  reasonable  rate  for  telephone  sets  of  this  char- 
acter. 

if  the  experience  df'the  company  Under  the  schedule  which,  we 
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shall  order  to  be  filed  is  such  that  added  revenue  is  needed  in 
order  to  accord  to  the  company  fair  treatment,  we  shall  leave  the 
matter  in  such  shape  that  upon  request  farther  hearing  will  be 
granted  and  matters  fairly  adjusted. 


NEW  YORK  SUPREME  COURT,  APPELIiATE  DIVISION^  FIRST 

DEPARTMENT. 

PEOPLE  EX  REL.  CITY  OP  NEW  YORK 
v. 
LEWIS  NIXON,  Public  Service  Commission  et  al. 
.    (—  App.  Div.  — ,  180  N.  Y.  Supp.  130.) 

RrohibiHan  ~  WJien  issuable  ~  Threatened  exercise  of  illegal  power. 

1.  A  writ  of  prohibition  may  be  granted  upon  the  suit  of  a  city 
to  prevent  the  Public  Service  Commission  from  proceeding  upon  a 
petition  asking  it  to  increase  street  railway  fares  beyond  the  amount 
fixed  in  its  franchise  as  a  condition  to  the  consent  to  the  use  of  the 
city  streets,  although  it  does  not  appear  that  the  Commission  has 
decided  to  increase  the  fares  nor  that  it  iriU  probably  assume  to 
change  them,  where  it  has  entertained  the  i^pplication  which  is  solely 
for  an  increase  in  the  fares,  since,  having  no  power  to  grant  such 
increase,  it  has  no  right  to  subject  the  city  to  the  expense  and  incon- 
venience incident  to  such  a  proceeding. 

Bates  ~  Power  of  Commisston  ~  Franchise  rates. 

2.  The  New  York  legislature  has  not  delegated  to  the  Commission 
po'wer  to  increase  rates  fixed  by  a  franchise  as  a  condition  to  the  right 
to  use  the  city  streets. 

[January  23,  1920.] 

Appeal  from  an  order  of  the  Special  Term,  granting  an  appli- 
cation for  an  alternative  writ  of  prohibition ;  afiirmed.  The  opin- 
ion delivered  by  Mr.  Justice  Finch  at  Special  Term  will  be  found 
in  109  Misc.  7,  P.U.R.1920B,  868,  179  N.  Y.  Supp.  82. 

Appearances:  Terence  Farley,  of  New  York  City  (Russell 
B.  Burnside,  of  New  York  City,  on  the  brief),  for  appellant 
Nixon;  Frueauff,  Robinson  &  Sloan,  of  New  York  City  (Wat- 
son B.  Robinson,  of  New  York  City,  of  counsel,  and  Charles  A. 
Frueauff,  of  New  York  City,  on  the  brief),  for  appellants  Begg 
and  Hume;  William  P.  Burr,  Corporation  Counsel,  of  New  York 
City  (Edgar  J.  Eohler,  of  New  York  City,  of  counsel),  for  re- 
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spondeBt;  Ardnir  G.  Peacock,  of  New  York  City,  for  New  York 
k  Queens  County  By.  Co.,  and  James  L.  Quackenbash  and  Louia 
S.  Carpenter,  both  oi  New  York  City,  for  Interborougfa  Rapid 
Transit  Company,  amici  curi«. 

Bronson  Winthrop,  of  New  York  City,  for  receiver  of  New 
York  Bailways  Company,  and  Alfred  A.  Cook,  of  New  York 
City,  for  trustee  of  estate  of  Interborough  Consolidated  Corpora- 
tion, amici  curise. 

Laughlin,  J.,:  Most  of  the  points  argued  on  the  appeal  have 
been  very  fully  considered  in  the  very  able  opinion  delivered  by 
Mr.  Justice  Finch  at  special  term;  but  in  view  of  the  gravity  of 
the  decision  to  be  made,  and  of  the  great  public  importance  of 
having  the  question  as  to  whether  the  Public  Service  Commission 
has  the  power  to  change  the  fare  of  the  appellant  traction  corpo- 
ration for  transporting  passengers,  prescribed  by  the  municipal 
authorities  as  a  condition  of  granting  the  constitutional  and  stat- 
utory consent  for  the  construction  and  operation  of  the  railroad, 
speedily  and  authoritatively  decided,  we  deem  it  proper  to  state 
briefly  and  pointedly  why  the  Public  Service  Commission  has 
not  such  jurisdiction,  and  that  the  unusual  and  extraordinary 
circumstances  with  which  the  street  railroads  and  the  public  au- 
thorities are  confronted  present  an  exceptional  case,  and  warrant 
granting  the  writ  without  as  satisfactory  evidence  of  threatened 
exercise  of  power  without  or  in  excess  of  jurisdiction,  and  of  lack 
of  other  remedy  as  is  ordinarily  required. 

The  first  point  is  with  respect  to  the  standing  of  the  city  to 
maintain  the  proceeding  and  whether  it  will  lia  The  municipal 
consent  was  granted  for  the  city  by  the  board  of  estimate  and 
apportionment  on  the  15th  day  of  July,  1912,  and  approved  by 
the  mayor  July  16, 1912,  and  was  embodied  in  a  formal  contract 
between  the  city  and  the  South  Shore  Traction  Corporation — ^the 
assignor  of  the  company  represented  by  the  receivers — ^bearing 
date  October  29,  1912.  The  contract  provided  that  the  consent 
of  the  city  was  given  subject  to  the  conditions  and  provisions 
therein  set  forth.  By  subdivision  first  of  §  6,  the  city,  as  a  con- 
dition of  granting  the  consent,  exacted  payments  of  specified  per- 
centages of  the  gross  receipts  of  the  company  annually,  with  a 
provision  for  the  payment  of  a  fixed  minimum  sum  each  year; 
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tod  by  jsubdivision  fifth  of  the  same  section  it  was  provided  that 
the  consult  of  the  city  was  granted  upon  the  condition  that  the 
company  should  not  charge  any  passenger  a  greater  rate  of  fare 
than  5  cents  for  one  continuous  ride  from  any  point  on  tiie  rail- 
way, or  on  a  line  or  branch  operated  in  connection  therewith,  to 
any  othei^  point  thereon,  or  on  any  connecting  line  or  branch 
thereof  within  the  limits  of  the  city,  and  that  the  rate  of  fare 
upon  local  bridge  cars,  or  on  through  cars  entitling  passengers 
to  ride  once  across  the  bridge,  should  not  exceed  3  cents  for  the 
bridge  transportation,  and  that  the  company  should  sell  bridge 
tickets  at  the  rate  of  not  more  than  3  cents  for  one,  and  5  cents 
for  two,  and  should  carry  free  all  members  of  the  police  and  fixe 
departments  when  in  full  uniform.  Subdivision  thirteenth  of 
§  5  provides  for  a  forfeiture  for  any  violation  or  breach  or  fail- 
ure to  comply  with  any  of  the  provisions  of  the  grant  or  contract. 
[1]  It  thus  appears  that  the  municipal  authorities  exacted,  as 
a  condition  of  the  granting  of  the  consent  of  the  city,  provisions 
of  financial  benefit  to  the  city  and  other  provisions  for  the  benefit 
of  the  public.  In  Quinby  v.  Public  Service  Commission,  223  N. 
Y.  244,  P.U.R.1918D,  30,  119  K  E.  433,  3  A.L.R  685,  and 
227  K  Y.  at  page  49  of  memorandum  decisions,  124  K  E.  790, 
the  court  of  appeals  sustained,  on  the  application  of  the  comp- 
troller of  the  city  of  Rochester,  representing  the  city,  a  like  writ 
to  prohibit  the  exercise  of  jurisdiction  by  the  Public  Service 
Commission  to  increase  a  rate  of  fare  prescribed  in  the  consent 
of  the  city  for  the  construction  and  operation  of  a  street  railway, 
and  the  opinions  show  that  the  application  was  regarded  as  hav- 
ing been  made  in  behalf  of  the  city.  Moreover,  the  city  of  New 
York  was  allowed  to  intervene  in  that  proceeding.  If  the  Com- 
missioner were  permitted  to  proceed  with  the  hearing  and  should 
decide  to  grant  the  application,  the  order  for  the  increased  rate 
of  fare  might  become  effective  as  soon  as  made,  and  there  could 
not  be  any  stay  of  proceedings  thereon  until  after  notice  of  the 
application  and  a  hearing  and  finding  by  the  court  "that  great 
and  irreparable  damage  would  otherwise  result  to  the  petitioner 
and  specifying  the  nature  of  the  damage."  Public  Service  Com- 
missions Law  (Consol.  Laws,  c.  48)  §  23,  subd.  2. 
.  Of  course,  if  the  Commissioner  should  grant  the  application, 
his  action  could  be  reviewed  by  certiorari ;  but  the  hearing  before 
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him  may  involve  tke  taking  of  oonaiderable  evidence,  and  the 
result  might  be  that  the  public,  perhaps  unlawfully,  would  have 
to  pay  an  increased  fare  in  the  meantime.    It  does  not  appear 
that  the  Commissioner  has  decided  to  change  the  rate  of  fare, 
nor  has  it  been  shown  that  it  is  probable  that  he  will  assume  to 
change  it ;  but,  nevertheless,  the  court  may  in  its  discretion  issue 
the  writ  if  he  has  assumed  jurisdiction  of  the  subject-matter  over 
which  he  is  without  jurisdiction.    Matter  of  Quinby  v.  Public 
Service  Commission,  223  N.  Y.  244,  at  page  254,  P.XJ.R1918D, 
30,  119  N.  E.  433,  3  A.L.R  685.    That  he  has  entertained  an 
application  of  the  receivers  solely  for  an  increase  of  the  rate  of 
fare,  and  is  assuming  jurisdiction  to  hear  and  decide  whether 
the  rate  of  fare  should  be  incr^sed,  clearly  appears.     Oh  the 
2d  of  September,  1919,  the  receivers  of  the  appellant  traction 
corporation,  by  petition  entitled  ^^In  the  matter  of  the  application 
of  William  B.  Begg  and  Arthur  C.  Hume,  as  receivers  of  Man- 
hattan &  Queens  Traction  Corporation,  for  an  Order  under  §  49 
of  the  Public  Service  Qommissions  Law,  increasing  the  rate  of 
fare,"  applied  to  the  Commissioner  for  an  order  permitting  them 
to  put  in  force  two  fare  zones,  one  a  5K!ent  fare  zone  and  the  other 
an  S-cent  fare  zone.     The  Commissioner  received  and  filed  the 
petition,  and  the  next  day  wrote  a  letter  to  the  mayor,  transmit- 
ting a  copy  of  the  petition,  and  stating  that  it  was  sent  for  the 
information  of  the  board  of  estimate  and  apportionment,  and  that 
''the  usual  public  hearing  will  be  ordered  as  a  basis  for  action." 
On  the  5th  of  September  he  made  a  formal  order  for  a  hearing 
on  the  application  at  the  hearing  room  of  the  Commission  on  the 
9th  of  September,  1919,  ''to  the  end  that  the  Commission  may 
take  such  action  in  the  premises  as  the  facts  shall  justify/'  and 
the  order  provided  that  notice  of  j;he  hearing  be  given  to  the  ap- 
plicant and  to  the  city  of  !New  York  by  service  of  a  certified  copy 
of  the  order  personally  or  by  mail.    The  Commissioner  had  pre- 
viously and  on  the  28th  of  August,  1919,  entertained  and  granted 
a  like  application,  on  analogous  facts  with  respect  to  the  rate  of 
fare  having  been  fixed  in  the  municipal  consent,  made  by  the  New 
York  &  North  Shore  Traction  Company.    That  action  was  doubt- 
less taken  on  the  authority  of  People  ex  rel.  New  York  &  N.  S. 
T.  Co.  V.  Public  Service  Commission,  175  App.  Div.  869,  162 
N.  Y.  Supp.  405;  but  that  decision  must  be  deemed  to  have  been 
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overruled  by  matter  of  Quinby  v.  Public  Service  Commissioi^ 
supra.  The  Commissioner,  in  his  affidavit  in  opposition  to  the 
motion,  while  denying  that  he  has  threatened  or  intends  to  abro- 
gate the  contract  between  the  city  and  the  traction  corporation 
fixing  a  5-cent  fare,  does  not  concede  that  he  is  without  jurisdic- 
tion to  change  the  rate  of  fare,  nor  does  he  deny  that  he  will  as- 
sume to  change  the  rate  of  fare  provided  the  facts  developed  on 
the  hearing  warrant  such  action. 

An  attempt  is  made  by  the  Commissioner  in  his  affidavit  to 
sustain  his  jurisdiction  over  the  proceeding,  which  has  been  in- 
stituted and  is  priding  before  him,  by  virtue  of  the  provisions  of 
§  45,  subdivision  2,  of  the  Public  Service  Commissions  Law, 
which  gives  the  Commission  general  supervision  over  street  rail- 
road corporations  and  power  to  examine  them  and  to  keep  in- 
formed with  respect,  among  other  things,  to  their  financial  condi- 
tion ;  but  the  proceeding  which  he  has  entertained  is  not  for  that 
purpose.  It  is  pointedly  directed  to  the  provisions  of  §  49  of  the 
Public  Service  Conwnissions  Law,  authorizing  the  Commission 
to  change  the  rate  of  fare ;  and  unless  the  Commission  intends  to 
decide  w  hether  there  shall  be  a  change  of  rate  of  fare,  the  hear- 
ing will  be  wholly  irrelevant  and  immaterial  to  the  application 
upon  which  it  has  been  ordered.  It  thus  clearly  appears  that  the 
Commissioner  has  entertained  jurisdiction  of  a  proceeding  the 
sole  object  of  which  is  to  determine  whether  or  not  the  rate  of 
fare  by  which  the  traction  corporation  is  now  limited  shall  be 
changed  and  increased.  If  the  Commission  has  not  jurisdiction 
to  entertain,  hear,  and  grant  such  an  application  then  it  should 
not  be  permitted  to  make  the  city  a  party  thereto,  as  has  been 
done,  and  to  proceed  with  the  hearing  as  has  been  proposed. 

[2]  In  so  deciding,  however,  we  intend  no  criticism  of  the 
Commissioner,  and  we  express  no  opinion  as  to  whether  the  trao- 
tion  corporation  should  be  relieved  from  the  provision  of  the 
grant  in  question  or  should  be  held  thereto.  Those  are  questions 
for  the  board  of  estimate  and  apportionment,  and  perhaps  for 
the  legislature,  to  decide.  The  legislature  has  not  attempted  to 
confer  upon  the  Public  Service  Commission  any  greater  author- 
ity with  respect  to  changing  such  rates  of  fare  than  had  been 
conferred  when  matter  of  Quinby  v.  Public  Service  Commission, 

supra,  was  decided,  and  that  decision  has  since  been  reaffirmed 
p.u.R.i92ea 
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in  People  ex  xeL  South  Glens  Falls  v.  Public  Service  Commis- 
sion, 225  N.  T.  216,  P.U.R1919C,  374, 121  K  E.  777,  and  mat- 
ter of  International  R  C!o.  v.  Public  Service  Commission,  226 
K  Y.  474,  P.U.R1919F,  366,  124  N.  E.  123^  In  the  Quinby 
case,  the  court  of  appeals  plainly  held  that  the  jurisdiction  of  the 
Public  Service  Commission  with  respect  to  a  change  in  the  rate 
of  fare  to  be  charged  by  a  street  railway  company  was  confined 
to  cases  in  which  the  fare  had  been  fixed  by  the  legislature  itself, 
and  did  not  extend  to  fares  prescribed  by  the  municipality  as  a 
c<»idition  of  granting  its  constitutional  and  statutory  consent  to 
the  construction,  operation,  and  maintenance  of  the  railroad.  In 
the  matter  of  International  Railway  Co.  v«  Public  Service  Com- 
mission, supra,  it  was  held  that  the  legislature  or  Public  Service 
Commission  could  change  the  rate  of  fare  where  the  municipal 
consent  was  given  subject  to  such  right,  or  was  subsequ^itly 
modified  by  making  it  subject  thereto,  and  the  court  expressed 
the  opinion  that,  notwithstanding  the  fact  that  the  rate  of  fare  is 
thus  prescribed  in  the  grant  of  the  cily,  the  legislature  has  the 
power  to  change  the  rate,  but  refrained  from  expressing  an  opin- 
ion aa  to  whether  it  could  deprive  the  cily  of  its  reserved  right 
to  declare  the  grant  forfeited  for  charging  a  greater  rate  than 
that  prescribed  in  the  municipal  consent  where  such  consent  is 
not  given  subject  to  the  right  of  the  legislature  to  change  it,  and 
where  the  city  does  not  consent  to  the  change. 

It  Is  impoiiiant  that  it  should  be  known  without  delay  and 
while  the  l^slature  is  in  session  whetlier  it  is  competent  for  the 
legislature  to  authorize,  or  to  delegate  the  power  to  authorize,  an 
increase  of  fare  in  such  cases,  and  whether  that  can  be  done  with- 
out jeopardizing  the  grant.  Doubtless  the  legislature  would  wel- 
come and  be  guided  by  an  expression  of  opinion  by  the  coUrt  on 
these  questions,  and  v^ith  all  parties  or  classes  of  parties  in  in- 
terest represented  that  might  properly  be  done ;  but  in  view  of 
the  fact  that  the  court  of  appeals  has  left  the  points  open,  we 
should  leave  it  to  that  court,  in  reviewing  our  order,  to  say  wheth- 
er an  opinion  should  be  more  definitely  expressed  on  these  points, 
and  then  it  will  either  rest  with  the  board  of  estimate  and  appor- 
tionment exclusively,  or  with  it  and  the  legislature,  for  such 
action  as  it  or  they  may  see  fit  to  take  in  the  premises,  and  all 
parties  in  interest  will  know  what  confronts  them. 
r.U.R.1920C.  26 
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I  am  of  opinion,  therefore,  that  the  city  has  a  sufficient  stand- 
ing and  interest  to  maintain  this  proceeding;  that,  in  tiie  circum- 
stances, the  application  for  the  writ  was  properly  entertained; 
and,  it  appearing  that  the  Commission  had  entertained  and  is 
proceeding  with  an  application  for  a  change  of  rate  of  fare,  and 
that  it  is  wholly  without  jurisdiction  over  the  subject-matter  of 
the  application,  the  order  for  the  writ  was  properly  issued,  and 
^ould  be  affirmed,  with  $10  costs  and  disbursements. 

All  concur. 


NEW  YORK  PUBUO  SKRVICE  COMMISSION,  SlICONB  DISTRICT. 

BE  RALPH  D.  DEMONEY. 

[Caw  No.  7360.] 

CeHifieates  of  public  convenience  —  Need  for  stage  route  ^  Whai 
oonstitutee. 

The  evidence  of  the  general  passenger  agent  of  a  railroad  that  a 
proposed  stage  route  would  divert  from  35  to  50  per  cent  of  the  local 
passenger  traffic  from  the  railroad,  shows  a  public  necessity  for  such 
stage  line,  where  the  use  of  such  line  would  require  a  passenger  to 
travel  a  longer  distance,  to  spend  a  longer  time  upon  the  trip,  and  to 
pay  an  increased  fare. 

[March  25,  1920.] 

Petition  for  certificate  of  public  convenience  and  necessily 
for  the  operation  of  a  stage  route  from  the  city  of  Binghamton 
to  the  village  of  Afton,  Chenango  county;  granted. 

Appearances :  Edward  F.  Konan,  Binghamton,  as  attorney  for 
petitioner ;  Newton  R.  Cass,  Albany,  as  attorney  for  the  Delaware 
&  Hudson  Company. 

Kellogg,  Commissioner :  The  stage  route  over  which  the  peti- 
tioner in  this  proceeding  proposes  to  operate  his  conveyances 
runs  from  103  Court  street  in  the  city  of  Binghamton  through 
Court  and  Chenango  streets  to  the  city  line,  thence  through  vari- 
ous villages  and  hamlets  to  the  village  of  Afton,  Chenango  coun- 
ty, a  distance  of  about  32  miles. 

The  consent  of  the  city  authorities  and  the  application  of  the 
petitioner  here  excludes  the  right  to  carry  passengers  and  prop- 
erty locally  in  the  city  of  Binghanlton.    Such  carriage  if  permit- 
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*Aw     ^^  ^  ^^  oompetitiim  with  the  local  street  railroad  oper- 

<  hy  the  Binghamton  Kailwaj  Company. 
xTie  consent  of  the  local  authorities  contains  requir^nents  as 
to  payment  of  annual  license  fees  and  compliances  with  aaunici- 
pal  ordinances. 

The  proposed  route  shortly  after  leaving  Binghamtoji  passes 
the  site  of  the  Broome  Ck>unty  Tuberculosis  Hospital,  now  un- 
served by  public  conveyance.  Between  the  termini  of  this  pro- 
posed route  and  Binghamton  and  Afton,  one  of  the  steam  rail- 
road lines  of  the  Delaware  &  Hudson  Company  extends.  Over 
this  route  there  are  now  operated  each  way  five  trains  on  week 
days  and  three  on  Sundays. 

The  railroad  company  objects  to  the  granting  of  the  certificate 
applied  for,  alleging  that  the  needs  of  the  localities  are  sufficiently 
served  by  the  operation  of  its  trains,  and  that  the  stage  route  in 
question,  if  established,  would  materially  deplete  its  revenues 
from  local  traffic.  Undoubtedly  the  trains  of  the  steam  railroad 
nm  with  sufficient  frequency  through  the  localities  in  question, 
and  no  complaint  can  properly  be  made  in  that  regard. 

There  are  between  Afton  and  Binghamton  on  the  line  of  the 
railroad  six  intermediate  stations.  The  distance  is  28.2  miles. 
Such  stations  occur  therefore  at  intervals  of  about  4  miles  on 
the  average.  The  hi^way  through  the  viDages  along  this  route, 
alliioTigh' running  in  the  same  general  direction,  is  somewhat  re- 
moved from  the  line  of  the  railroad,  so  that  the  stations  by  which 
tiie  villages  are  served  are  from  one-half  mile  to  two  nailes  distant 
tiieTefrom. 

It  therefore  results  that  along  this  route,  which  is  fairly  well 
populated,  the  distance  from  ^he  railroad  stations  in  many  in- 
stances renders  the  service  of  the  steam  railroad  much  less  con- 
^enient  than  would  be  an  auto  bus  line  operating  on  this  promi- 
fi^Dt  thoroughfare,  on  or  near  which  most  of  the  residences  of  the 
P^fle  "to  be  served  are  located.  ' 

^^^    fare  proposed  to  be  charged  by  the  stage  route  is  $1.25 

irom  Binghamton  to  Afton.    The  fare  charged  by  the  railroad  is 

^  cents.    The  time  necessarily  occupied  for  the  full  trip  by  an 

auto  byxa  on  the  proposed  stage  route  will  be  two  hours.     The 

^®  J'^ijuired  by  the  railroad  trains  to  traverse  the  distance  is 

about  ^^  hoxiT  and  ten  minutes.     The  distance  over  which  the 
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Stage  route  must  operate  ia  given  aa  82  miles,  as  against  the 
shorter  distance  of  the  railroad  line  which  ia  28.2  miles.  We 
thus  have  a  situation  where  a  passenger  proposing  to  use  the  stage 
route  must  cover  a  longer  distance,  in  a  less  comfortable  convey- 
ance, take  a  greater  length  of  time,  and  pay  an  increased  cost 
than  if  patronizing  the  steam  road.  Notwithstanding  this  fact, 
the  general  passenger  agent  of  the  railroad  company  testified  at 
the  hearing  that  the  proposed  stage  route  if  operated  would  divert 
from  85  to  50  per  cent  of  the  local  passenger  traffic 

This  indicates  clearly  that  on  account  of  the  distance  and  in- 
accessibility of  the  railroad  stations,  and  notwithstanding  the 
frequency  of  train  service,  a  very  substantial  number  of  people 
on  the  route  would  prefer  to  patronize  the  stage  line  notwith* 
standing  its  comparative  disadvantages  in  other  regards. 

Undoubtedly  the  kind  of  service  offered  by  the  proposed  new 
auto  bus  line,  passing  as  it  does  the  doors  of  its  patrons  in  many 
cases,  and  stopping  wherever  requested,  serves  a  public  conven* 
ienoe  and  supplies  a  public  necessity,  which  the  more  remote 
steam  road  with  its  infrequent  stops  at  stations  at  a  distance 
more  or  less  removed  from  the  main  line  of  travel  does  not  now 
supply. 

A  certificate  of  convenience  and  necessity  should  therefore  be 
issued  subject  to  the  conditions  attached  to  the  consent  of  the 
local  authorities* 

AU  concur. 


OHIO  PITBUO  UTILITIES  OOlfMISSION. 

UNITED  FUEL  GAS  COMPANY 

V. 

VILLAGE  OF  NEW  BOSTON. 
[No.  1906.] 

BateB  —  Potter  of  OamnUsMan  —  ExpiratUm  of  fratuMeo. 

The  Ohio  CommiBsion  has  power  to  fix  the  rates  for  a  gas  eoaipaiiy 
after  the  expiration  of  the  ten-year  period,  where  the  franchiae  firp^ 
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the  rates  for  the  pefiod  of  lev  ykin  and  proridet  that  the  rate  is 
thereafter  to  be  "subject  to  the  provisions  of  the  itatates  la  the  state 
of  Ohio  in  such  case  made  and  proTided.**  « 

[April  2,  1920.] 

Appeal  by  a  utility  from  an  ordinance  fixing  rates  to  be 
charged  for  natural  gas ;  motion  to  dismiss  appeal,  granted. 

By  the  Commission:  This  ia  an  appeal  of  the  United  Fuel 
Gas  Company  from  a  rate  ordinance  passed  by  the  council  of  the 
Tillage  of  New  Boston,  Ohio,  November  24,  1919,  fixing  certain 
rates  to  be  charged  for  natoral  gas  supplied  the  public  and  private 
consumers  in  said  village. 

A  motion  was  filed  by  the  village  asking  that  the  appeal  be  dis- 
missed for  the  reason  that  the  Public  Utilitiee  Commission  has 
no  authority  in  the  premises  and  is  without  jurisdiction  to  hear 
and  determine  the  appeal. 

The  right  of  the  gas  company  to  furnish  its  product  in  said 
village  is  by  virtue  of  a  franchise  ordinance  passed  October  14, 
1909,  and  accepted  by  said  gas  company  October  22,  1909,  and 
runs  for  a  period  of  twenty-five  years. 

As  a  basis  for  its  claim  that  the  Commission  has  no  jurisdiction, 
the  motion  citea  the  following  extract  from  said  franchise  ordi- 
nance: 

^'That  said  grantee,  its  successors  and  assigns  as  a  condition 
to,  and  in  consideration  for  the  exercise  of  the  rights,  privileges, 
powers,  and  grants  herein  contained  shall  furnish  for  public  and 
private  use  to  the  said  village  of  New  Boston  and  its  inhabitants, 
such  natural  gas  at  a  reasonable  price  in  no  case  to  exceed  the 
rate  of  40  cents  per  thousand  cubic  feet  for  the  period  of  ten 
years  from  and  after  the  date  of  which  this  ordinance  shall  take 
eSect  as  hereinafter  provided,  and  to  be  thereafter  subject  to  the 
provisions  of  the  statutes  in  the  state  of  Ohio^  in  such  case  made 
and  provided.'^ 

The  municipality  i^elies  upon  the  decision  of  tha  supreme  court 
of  Ohio  in  the  case  of  City  of  Cincinnati  v.  Public  Utilities  Com- 
mission, 98  O.  S.  320,  in  support  of  its  contention. 

In  the  Cincinnati  case,  the  court's  decision  was  based  upon  the 
fact  that  the  franchise  ordinance  ^^included  a  provision  that  the 
grant  is  subject  to  the  right  of  the  city  to  regulate  the  price  of 
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natural  gas  from  time  to  time  tie  provided  by  lai^/'  and  that  the 
grant  to  the  gas  company  was  ^'subject  to  and  dependent  on  the 
right  reserved  to  the  city  to  fix  the  price  of  gas  from  time  to  time 
as  provided  by  law." 

We  do  not  think  that  this  decision  is  applicable  to  this  ease. 
The  Commission  has  not  before  it  the  entire  franchise  ordinance^ 
but  as  the  section  above  quoted  is  all  that  was  submitted  by  either 
of  the  partiesj  it  assumes  that  that  provision  contains  all  that  is 
said  in  the  franchise  ordinance  with  reference  to  the  rates  and 
the  right  to  regulate  the  same. 

In  the  Cincinnati  case  the  city  reserved  the  right  throughout 
the  entire  term  of  twenty-five  years,  to  regulate  the  price  of  gas 
from  time  to  time,  and  the  grant  was  subject  to  and  dependent 
on  that  right 

In  the  present  case,  the  franchise  ordinance  fixed  the  price  of 
gas  for  a  period  of  ten  years  and  then  provided  that  the  price  of 
gas  should  be  "thereafter  subject  to  the  provisions  of  the  statutes 
in  the  state  of  Ohio  in  such  case  made  and  provided."  We  think 
that  this  provision  neither  added  to  nor  took  from  the  force  and 
eflFect  of  the  contract  with  reference  to  the  price  of  gas.  In  effect, 
it  is  as  if  this  provision  had  not  been  inserted  at  all,  for  it  left 
the  parties  at  the  end  of  the  10-year  period,  just  where  they 
would  have  been  left  under  the  law  if  this  provision  had  not 
been  inserted. 

The  franchise  ordinance  contained  at  least  two  provisions,  one 
of  which  granted  the  right  to  the  gas  company  to  furnish  gas  for 
a  period  of  twenty-five  years,  and  the  other  fixed  a  price  for  the 
first  ten  years,  leaving  the  price  thereafter  to  be  fixed  according 
to  law.  There  is  not  in  this  franchise  ordinance,  any  such  pro- 
vision as  was  contained  in  the  Cincinnati  ordinance,  granting  to 
the  village  the  right  to  fix  the  price  of  gas  throughout  the  life  of 
the  franchise  ordinance,  nor  for  any  period  beyond  the  first  ten 
years.  The  contract  so  far  as  it  related  to  the  price  of  gas,  ex- 
pired in  ten  years,  and  thereafter  it  is  subject  to  be  regulated  by 
the  laws  then  in  force  as  fully  as  if  no  contract  with  reference 
to  the  price  of  gas  had  been  made  at  all. 

For  these  reasons,  the  motion  will  be  overruled* 
P.UJLi92oa 
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WISCONSIN  RAIIiROAD  COMMISSION. 

BE  ALMOND  TELEPHONE  COMPANT. 
[TJ^1680.] 

BE  WISCONSIN  TELEPHONE  COMPANY. 
[U-1762.1 

lUOes  —  Telephones  —  insiaUaUan  ehargee  —  J«M|kMiMott. 

1.  Telepl^oDe  eoBijMniiw  nuij  well  be  viewed  in  a  diffareat  light 
from  other  utilities  with  respeet  to  charges  in  relation  to  service  con* 
nection,  since  thene  utilities  furnish  certain  equipment  on  the  consumer's 
premises,  and  furthermore,  the  condition  of  this  equipment  affects  not 
only  the  service  afforded  the  subscriber  himself,  but  also  etery  other 
subscriber  with  whom  he  may  talk. 

Batee  —  Telephones  —  InstaUaUon  charge  —  Cost  of  leeeping  record. 

2.  The  service  furnished  to  a  telephone  subscriber  is  not  complete 
in  itself,  but  the  records  of  the  eompany  must  be  kept  up  to  the 
minute  ss  new  snbecvibers  are  added  or  as  existiBg  sobseribers  change 
location  or  telephone  number,  since  these  records  must  be  available 
for  the  use  of  all  other  subscribers  to  the  service. 

Bates  ~  Telephones  —  InsUUUUion  charges  ~  Credit  to  long  aub- 
scribers. 

3.  The  Wisconsin  Commission  adopted  the  rule  that  a  telephone 
installation  charge  is  equitable,  but  such  charge  is  to  be  credited  to 
a  subscriber  who  remains  continuously  a  subscriber,  lor  a  period  of  not 
less  than  two  years,  a  change  in  location  not  affecting  his  right  to 
such  credit. 

Rates  ~  Telephones  ^  Charge  for  moves. 

4.  The  services,  furnished  by  a  telephone  eompany  in  moving  a 
telephone  instrument,  are  of  a  special  nature  which  are  properly 
chargeable  direotly  to  the  subscriber,  but  are  not  to  be  applied  except 
where  there  is  an  actual  removal  and  reinstallation^  or  removal  and 
installation  of  the  telephone. 

Botes  —  Telephones  —  Charge  tor  change  of  name, 

d.  Although  a  eharge  for  a  change  of  name  by  a  telephone  com- 
paay  is  correct  in  theory,  it  is  better  policy  to  have  the  cost  of  this 
kind  of  service  covered  by  the  general  rate  schedule,  since  the  service 
furnished  is  one  involving  operations  which  the  subscriber,  as  a  gen- 
eral thing,  does  not  understand,  and  for  which  he  sees  no  direct  work 
ptrformed. 


^Bstes  .•  iTeUanfcOMee  -•  intfUdUMiom  ekmrges  »  Heasons. 

Discussion  of  reasons  for  adopting  rule  relative  to  telepkena  in- 
rtftUation  diarges.  p.  4io. 
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Bates  ^  Tetephanes  —  tnaiaUation  ckargem  ^  Coat. 

DiscusBion  of  cost  corered  by  telephone  installation  ehargea,  p.  410. 
Bates  —  TeHephones  —  Charges  for  moves  and  changes. 

Statement  as  to  past  attitude  of  Wisconsin  Commission   aa  to 
charges  for  moves,  changes,  and  new  installations  of  telephones,  p.  412. 
Bates  —  Telephones  —  Instatiaiion  charges. 

Discussion  of  additional  plant,  commercial,  and  traffle  coats,  «s 
justifying  tel«ph<me  installation  diargss,  p.  412. 
Bates  —  Telephones  —  Charge  for  change  of  name. 

Diseussion  of  cost  underlying  charge  for  change  of  name,  p.  412. 
BaJtes  —  Telephones  —  Cost  of  short  term  subseribere. 

Discussion  of  method  adopted  to  place  special  cost  of  installation 
and  discontinuance  onto  short  term  tvbscribert,  p.  418. 
Bates  —  Telephones  —  Installation  charges  —  Objection. 

Discussion  of  objection  to  requiring  all  new  telephone  subscribers 
to  pay  an  installation  charge,  p.  414. 

[March  6,  1920.] 

Applioatiow  and  investigation  with  respect  to  charges  for 
telephone  installation,  moves,  and  changes  of  names;  charge  for 
service  connection  anthorized  with  credit  to  be  given  to  long  time 
subscriber,  charge  for  moving  telephone,  authorized,  and  charge 
for  change  of  name,  disapproved. 

By  the  Commission :  The  petitions  filed  by  the  Almond  Tele- 
phone Company  and  others  are  under  various  dates,  approxi- 
mately as  of  September  1, 1919.  The  petitions  are  not  identical 
in  all  respects,  but  in  general  the  applications  are  for  authority 
to  make  charges  for  service  connections,  for  moves,  and  for 
changes  of  name.  The  amounts  of  the  proposed  charges  are  dif- 
ferent in  the  several  applications  but  in  general  authority  is 
asked  to  place  in  effect  a  service  connection  charge  of  $8.50  per 
telephone,  move  charges  of  from  $2  to  $3,  and  change  of  name 
charges  of  about  $1.50.  In  some  cases  also  authority  is  sought 
to  place  in  effect  charges  for  changes  in  the  type  of  equipment. 

The  investigation  on  motion  of  the  Commission  of  the  charges 
made  by  the  Wisconsin  Telephone  Company  was  ordered  Octo- 
ber 28,  1919,  and  was  designed  to  cover  the  various  charges  un- 
der which  the  Wisconsin  Telephone  Company  has  been  operating 
as  promulgated  by  the  Postmaster  General  of  the  United  States. 

The  first  hearing  on  the  application  of  the  Almond  Telephone 
Company  et  aL,  was  held  September  23,  1919,  at  which  time 
the  following  appearances  were  entered: 
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J.  A.  Pratt  for  the  Almond  Telephone  Company  and  fifty-five 
other  eompanies;  Howard  Teaadale  for  the  Monroe  County  Tele- 
phone Company  and  the  Ontario  k  Wilton  Telephcme  Company ; 
H.  C.  Winter  for  the  Dane  County  Biiral  Telephone  Company ; 
C.  Pfif  er  repreaenting  the  Plymouth  Telephone  Company ;  W.  L. 
Smith  representing  the  Badger  State  Telephone  &  Telegraph 
Company ;  J.  C.  Idiush,  representing  the  Marahfield  Telephone 
Exchange;  H.  0.  Willeta,  representing  the  Bock  County  Tele- 
phone CiHnpany ;  A*  W.  James,  representing  the  Musooda  Tele- 
phone Company;  and  the  Muscoda  Mutual  Telephone  Company; 
C.  }#.  Christianstm,  representing  the  Bloomer  Telephone  C<xn- 
pany. 

Very  little  was  developed  at  this  hearing  excepting  that  it  was 
made  dear  that  the  independent  telephone  men  of  the  state  were 
not  unanimous  in  advocating  the  adoption  of  the  service  connec- 
tion charges  as  outlined. 

Hearing  was  held  on  the  two  cases  on  Novemher  6,  1919,  at 
which  time  the  following  appearances  were  entered: 

Edwin  S*  Mack,  Attorney,  iond  W.  R  McOovem,  General  Man- 
ager, for  the  Wisconsin  Telephone  Company ;  John  A.  Pratt,  for 
the  Bhinelander  Tdephone  Company  and  fifty-seven  others;  F. 
H.  Bunkel,  for  the  Portage  Telephone  Company;  W.  L.  Smith 
for  the  Badger  State  Telephone  &  Telegraph  Company;  P.  J. 
Weirich  for  the  United  Telephone  Company ;  Or.  W.  Leyda  for 
the  Deerfield  Telephone  Company;  H.  C*  Winter  for  the  Dane 
County  Bural  Telephone  Company;  W.  J.  Matteson,  Assistant 
City  Attorney,  and  J.  P.  Hogarth  on  behalf  of  the  city  of  Mil- 
waukee; Frederick  Eaton,  City  Attorney,  for  the  city  of  Osh- 
kosh ;  T.  P.  Silverwood,  City  Attorney,  for  the  city  of  Green  Bay ; 
E.  £.  Qittins,  City  Attorney,  for  the  city  of  Bacine;  &  Ot.  Cun- 
ningham, City  Attorney,  for  the  city  of  Janesville; 

Kepresentatives  of  the  Wisconsin  Telephone  Company  and  of 
independent  companies  testified  at  this  hearing.  It  is  not  the 
purpose  of  the  Commission  to  review  in  detail  the  testim<my  at 
this  time.  All  of  it  has  been  thoroughly  studied  and  further  data 
have  been  called  for  on  various  features  so  that  we  believe  that 
the  cas^  as  presented  cm  behalf  of  the  companies,  is  very  fully 
before  the  Cammissi<»i« 

At  the  hearing  there  seemed  to  be  a  rather  general  agreement 
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among  those  appearing  on  behalf  of  the  mimicipalitieB  that,  in 
the  case  of  very  short  term  users  of  triephone  service,  the  com- 
panies should  be  permitted  to  protect  themselves  in  some  way 
against  losses  due  to  discontinuation  of  service. 

The  charges  which  are  under  investigation  in  this  case,  with 
the  exception  of  charges  for  moves  and  for  diangee  in  type  of 
equipment  which  were  found  in  the  sdiedules  of  certain  telephone 
companies  prior  to  the  war,  are  an  outgrowth  of  the  period  of  so- 
called  government  operation.  In  their  original  form,  as  pre- 
scribed by  order  of  the  Postmaster  General  they  were  designed, 
as  we  understand  it,  primarily  to  discourage  the  increased  exten- 
sion of  telephone  service  and  to  conserve  materials  and  labor  as  a 
war  measure.  After  the  pressure  of  war  necessity  had  passed, 
these  charges  appeared  in  a  different  form  as  a  producer  of  reve- 
nue and  with  the  argument  advanced  in  their  suj^ort  that  they 
did  not  act  to  discourage  the  development  of  business.  In  fact, 
it  has  been  argued  very  strongly  before  the  Commission  that 
service  connection  charges,  such  as  those  now  under  investigation, 
will  not  operate  to  restrict  the  development  of  the  telephone  busi- 
ness to  any  appreciable  extent 

.  The  purpose  of  the  charges,  as  amended  by  the  Postmaster 
GeneraFs  Order  No.  2352  of  November  18, 1918,  was  to  secure  a 
condition  under  which,  "Certain  service  connection  charges  cov- 
ering to  some  extent  the  average  cost  of  the  initial  expense  of 
establishing  service  for  new  subscribers  and  of  furnishing  addi- 
tional facilities  to  old  subscribers  should  be  paid  by  such  sub- 
scribers and  should  not  be  borne  by  the  entire  body  of  telephone 
users."  The  Postmaster  General,  it  would  seem,  then,  looked 
upon  these  charges  as  a  means  of  covering  a  part  of  the  initial 
expense  of  installing  service.  The  data  which  have  been  present- 
ed by  the  Wisconsin  Telephone  Company  in  this  case  would  indi- 
cate, however,  that  the  necessity  for  the  service  connection 
charges,  if  such  necessity  exists,  does  not  arise  primarily  from 
the  initial  expense  of  installing  telephone  service,  but  that  such 
service  connection  charges  are  in  large  part  made  necessary  be- 
cause of  the  losses  incurred  at  the  time  service  is  disconnected. 
It  is  true  that  some  elements  of  cost  are  recognized  by  the  Wis- 
consin Telephone  Company  in  connection  with  new  installations 
and  larger  elements  of  cost  in  connection  with  reinstallations, 
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imt  the  fact  renmins  that  the  basis/upon  which  the  necessity  for 
oontinuiDg  a  schediile  of  service  connection  charges  is  now  placed, 
is  largely  that  there  lire  certain  losses  when  service  is  discon- 
tinned  which  should  not  be  distributed  throoghout  the  general 
rate  schedule. 

With  the  independent  telei^ne  companies,  who  are  joined 
in  the  application  now  pending,  with  the  exception  of  the  testi- 
monj  offered  on  behalf  of  the  United  Telephone  Company,  the 
justification  of  the  charges  seems  to  rest  upon  a  still  different 
basts,  in  this  connection  we  refer  to  Association's  Exhibit  B 
offered  in  connection  witii  this  case.  Association's  Exhibit  B 
purports  to  show  that  the  average  cost  which  might  properly  be 
met  by  a  cha^e  for  installation  for  certain  telephone  companies 
where  the  records  were  especially  studied  amounts  to  $4.43  per 
installation.  This  is  made  up  in  minor  part  by  commercial  and 
traffic  costs  in  connection  with  the  handling  of  the  new  contract 
and  the  installation  job.  The  greater  part  of  it  is  made  up  of 
plant  costs  which  the  representative  of  the  companies  stated  were 
not  in  his  opinion  chargeable  to  property  accounts.  As  we  un- 
derstand it  the  principal  reason  why  it  is  considered  that  these 
costs  are  not  properly  chargeable  to  capital  accounts  is  that  they 
are  costs  of  such  a  nature  that,  with  their  present  boddceeping 
systttDSy  many  of  the  independent  companies  are  not  in  a  posi- 
tion to  determine  them  accurately.  Just  why  the  lack  of  accu- 
racy in  boc^Jceeping  procedure  should  result  in  a  charge  for  cer- 
tain classes  of  work  being  made  to  operating  expenses  rather 
^n  to  capital  we  do  not  understand,  but  we  believe  it  is  a  fair 
statement  of  the  conclusion  to  be  drawn  from  the  teistimony  of- 
fered in  connection  with  Association's  Exhibit  B  that  tiie  charge 
for  service  connection  as  these  companies  view  it  is  designed 
to  cover  items  of  expense  which,  with  proper  accounting,  ought 
to  be  charged  to  the  plant  account 

On  the  other  hand,  the  testimony  offered  by  the  representative 
of  the  United  Telephone  Company  was  very  detailed  and  apecific 
and  apparently  the  result  of  very  careful  and  painstaking  peep- 
ing of  records.  As  we  understand  the  case  as  viewed  by  this 
witn^  the  necessity  for  a  service  connection  charge  is  due  large- 
ly to  the  coet  of  keeping  records  and  not  necessarily  to  the  fact 
that  failure  to  keep  adequate  records  justifies  charging  items  of 
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wbicli  gocurate  records  are  not  kept  to  other  aecounta  than  the 
property  account 

In  the  past  the  Commifision  haa  looked  upon  chargea  for  moves 
and  for  changes  in  type  of  equipment,  under  reasonable  oondi- 
tioiis  and  in  reasonable  amounts,  as  constituting  proper  charges 
for  special  service  rendered  to  individual  customers  which  should 
not  become  a  burden  upon  the  genial  rate  schedule.  Up  to  the 
present  time,  however,  the  Commission  has  not  approved  of  serv- 
ice connection  charges  except  as  such  approval  was  given  of  war 
measures  or  of  the  actions  of  the  telephone  administration  as  set 
out  in  orders  of  the  Postmaster  GreneraL 

In  this  case,  the  Wisconsin  Telephone  Company  has  submit- 
ted the  results  of  rather  complete  and  careful  studies  of  the  costs 
which  it  considers  might  properly  be  embodied  in  service  con- 
nection charges.  Without  discussing  these  costs  in  detail,  it 
may  be  said  that  they  consist  of  expenses  incurred  in  the  traffic 
and  commercial  work  of  the  company  and  in  connection  with  its 
plant  work.  Under  the  company's  accounting  procedure  which 
is  in  accordance  with  the  requirements  of  the  Interstate  Com- 
merce CcMnmission  there  are  certain  plant  costs  involved  in  the 
disconnection  and  in  the  reinstallation  of  telephones  which  are 
not  charged  to  property  accounts  and  which  as  we  understand 
them  should  not  be  so  charged.  These  costs,  together  with  the 
commercial  and  traffic  costs  of  handling  contracts  and  related 
work,  the  Wisconsin  Telephone  Company  offers  as  a  justification 
of  the  charges  which  it  wishes  to  have  ccHitinued. 

The  charge  for  change  of  name  where  there  is  no  change  in 
the  facilities  in  place  on  the  subscriber's  premises  the  Wisconsin 
Telephone  Company  justifies  upon  the  basis  of  the  cost  of  changes 
at  the  central  office  and  the  cost  of  changes  in  numerous  records 
which  it  is  important  for  the  telephone  company  to  keep.  So 
far  as  the  costs  involved  may  properly  be  considered  as  justify- 
ing the  schedule  of  charges  under  investigation,  we  beUeve  that 
the  data  offered  by  the  Wisconsin  Telephone  Company  afford  a 
fair  indication  of  what  those  costs  amount  to. 

[1]  It  may  be  felt  that  the  proposal  to  make  charges  for  in- 
stallations and  for  certain  other  types  of  work  is  contrary  to  the 
general  policy  of  public  utility  companies,  and  that  telephone 
companies  should  not  be  viewed  in  any  different  li^t  from  util- 
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ity  companies  engaged  in  other  iortns  of  service.  There  are, 
however,  certain  differences  between  the  telephone  business  and 
other  forms  of  publio  utility  business  which  must  be  recognieed. 
In  the  first  plaoe^  a  telei^oiie  oompanj — ^that  is,  a  well-developed 
commeroial  company-— famishes  certain  equipment  on  subscrib- 
er's premises.  Almost  always  the  telephone  instrument  and,  in 
most  cases,  also  the  wiring  is  the  property  of  the  telephone  com- 
pany. Other  utilities  usually  furnish  nothing  on  the  subscrib- 
er's premises  except  the  measuring  device  and  in  many  cases  not 
even  that.  Furthermore,  the  practice  of  telephone  companies 
in  furnishing  and  retaining  ownership  of  equipment  on  sub- 
scriber's premises  is  a  sound  business  practice  for  the  reason 
that  the  character  of  service  which  a  subscriber  receives  is  very 
closely  related  to  the  condition  of  the  equipment  on  his  premises, 
and  for  the  reason  that  the  subscriber  on  whose  premises  any 
particular  item  of  equipment  happens  to  be  installed  is  not  the 
only  one  interested  in  the  oondition  of  that  equipment  and  in 
the  character  of  swvice  furnished.  Every  party  with  whom  he 
talks  over  the  telephone  is  as  vitally  concerned  in  the  service 
furnished  as  affecting  any  particular  conversation  as  is  the  sub- 
scriber himself. 

[2]  The  service  furnished  to  a  telephone  subscriber  is  not 
complete  in  itself  as  is  the  service  furnished  to  a  user  of  water, 
gas,  or  electrkity.  In  order  that  the  telephone  service  may  be 
as  complete  as  possible,  it  is  necessary  for  the  telephone  com- 
pany to  maintain  records  available  for  the  use  of  all  users  of 
the  service  which  are  not  required  in  the  case  of  other  public 
utilities.  The  cost  of  keeping  these  records  up  to  the  minute  as 
new  subscribers  are  added  or  as  existing  subscribers  change  loca- 
tion or  telephone  number  is  an  item  more  or  less  directly  related 
to  the  individual  subscriber's  contract. 

If  the  cost  of  the  service  were  the  only  item  to  be  considered, 
a  substantial  charge  to  cover  the  cost  of  installations,  discon- 
nects, and  changes  of  name,  and  to  constitute  immediately  upon 
its  application  a  revenue  of  the  company,  would  be  justifiable. 

Attempts  to  place  upon  the  individual  the  special  cost  arising 
out  of  the  installation  and  discontinuance  of  his  service,  particu- 
larly as  to  short  term  subscribers,  have  been  made  in  the  past, 
but  the  methods  employe<i  prior  to  the  adoption  of  a  system  of 
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service  x^sneetioii  charges  were  unsatisfactory.  The  plan  moet 
frequently  followed  was  to  require  subseribera  to  sign  contracts 
for  a  period  of  one  year,  which  contracts  contained  provision  for 
cancellation  charges  if  the  service  were  discontinued  within  a 
year.  The  difficulty  arose  when  attempt  was  made  to  collect  the 
cancellation  charges  and  the  percentage  of  such  charges,  which 
it  was  found  impracticable  to  coUecti  was  so  great  that  the  sys- 
tem must  be  considered  a  failure.  In  some  instances,  companies 
offered  to  new  subscribers  the  option  of  paying  a  service  con- 
nection charge  or  signing  a  contract  for  a  year  with  a  cancela- 
tion charge  provided  in  the  contract  Naturally,  this  plan  was 
open  to  the  same  objections  as  the  plan  of  providing  a  uniform 
yearly  contract  with  cancellation  charges. 

Under  the  plan,  which  the  companies  seek  to  have  authorized 
in  this  proceeding,  th^  yearly  contract  would,  as  we  understand 
it,  be  discontinued  and  with  it^  of  course,  would  be  discontinued 
the  cancellation  charga  Where  a  charge  for  installation  of  serv- 
ice was  made,  the  contract  would  run  from  month  to  month  and 
be  terminable  at  any  time  without  any  further  obligation  on  the 
part  of  the  customer.  If  the  short  term  user  of  telephone  service 
were  the  exception  so  that  the  failure  to  collect  cancellation 
charges  might  be  overlooked,  there  would  perhaps  be  no  particu- 
lar necessity  for  offering  some  alternative  plan,  but  the  date 
presented  in  connection  with  this  case  show  conditions  as  to  the 
average  length  of  telephone  contract  and  as  to  the  number  of 
contracts  discontinued  within  a  short  period  which  are  almost 
startling.  The  percentage  of  very  short  term  contracts  is  much 
higher  and  the  average  length  of  contracts  is  much  shorter  than 
we  had  expected  to  find.  Action  should  be  taken  to  protect  the 
companies  and  to  pi'otect  the  general  rate  schedule  against  the 
effect  of  the  losses  sustained  on  short  term  contracts.  Whether 
this  should  be  done  in  the  form  proposed  is  the  next  matter  for 
determination. 

It  seems  that  the  telephone  companies  look  upon  this  case  as 
one  in  which  the  issue  is  very  clearly  raised  between  the  old 
system  and  the  system  of  charges  which  is  here  under  investiga- 
tion. We  do  not  see  the  matter  in  just  this  light.  There  may  be 
certain  features  of  both  systems  which  should  be  retained.     The 

old  plan  in  its  practical  effect  placed  •the  entire  burden  of  the 
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eo6t8  involved  in  servioe  oonnecti<m  and  disconnection  in  the 
general  rate  schedule.  The  plan  proposed  in  principle,  alihongh 
not  fully  in  amonnt^  placed  these  costs  directly  upon  individual 
euBtomers  in  the  form  of  specific  charges.  In  its  practical  effect 
it  is  open  to  the  objection  that  the  long  term  user  cannot  even« 
taally  place  himself  in  a  position  comparable  to  the  user  of  gas 
or  electric  service.  After  he  has  been  a  fiubseriber  for  a  certain 
time  it  is  not  unreasonable  that  his  general  rate  should  be  the 
only  charge  which  he  pays  for  telephone  service.  Also,  in  its 
present  form  the  system  of  charges  under  investigation  embodies 
in  the  charge  for  connection  losses  which  are  incurred  upon  the 
disconnection  of  the  telephone.  In  cases  where  service  is  dis- 
continued without  any  actual  disconnection  of  the  facilities  and 
where  another  party  obtains  service  through  the  use  of  those 
facilities  by  paying  only  a  change  of  name  charge,  the  original 
customers  paid  for  losses  which  if  they  are  to  be  incurred  at  all 
will  be  incurred  as  a  result  of  the  discontinuance  of  service  by 
the  other  parties  who,  with  the  change  of  name  charge,  are  not 
required  to  bear  tiiis  cost.  That  is,  the  application  of  the  system 
of  charges  will,  in  some  instances,  place  the  burden  upon  the 
wrong  party.  If  the  plan  is  to  be  adopted,  however,  either  in  its 
present  form  or  with  modifications,  we  see  no  way  in  practice 
of  avoiding  instances  of  this  kind.  The  old  system  placed  the 
burden  upon  the  Icmg  term  customer  by  distributing  it  through 
the  general  rate  schedule.  The  new  system  will,  in  some  cases, 
place  the  burden  upon  the  customer  not  responsible  for  it,  but 
such  a  result  can  hardly  be  avoided.  A  system  can,  however,  be 
established  which  will  not  burden  the  long  term  customer  and 
such  a  system  will  meet  with  the  approval  of  the  Commission. 
It  is  true  that  if  a  long  term  customer  discontinues  his  service 
and  his  telephone  is  removed,  costs  are  incurred  of  the  same 
nature  and  eartent  as  upon  the  discontinuance  of  service  by  a 
short  term  customer,  but  it  is  the  opinion  of  the  Commission 
that,  where  a  parly  has  been  a  subscriber  for  service  for  a  con- 
siderable period  of  time,  the  schedule  applicable  to  him  should 
include  only  the  regular  charges  for  service  as  commonly  under- 
stood. If  all  customers  were  long  term  subscribers,  the  volume 
of  changes  would  be  so  far  minimized  as  not  to  be  at  all  serious. 
[3]  It  is  proper  that  the  short  term  customer  should  pay 
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something  in  the  nature  of  a  direct  charge  to  overcome  the  losses 
occasioned  bj  his  discontinuance  of  aenice.  A  careful  consid- 
erati(Ki  of  this  question  leads  us  to  conclude  that  a  service  con- 
nection charge  is  equitable  but  that  any  customer,  who  has  been 
continuously  a  subscriber  for  telephone  service  for  a  period  not 
greater  in  any  event  than  two  years,  should  be  credited  with  the 
amount  which  he  has  paid  as  a  service  ooanection  charge.  This 
period  of  continuous  service  need  not  be  at  the  same  location 
inasmuch  as  the  move  charges,  which  may  be  provided  by  tele- 
phone companies,  will  cover  the  cost  of  changes  irom  one  loca- 
tion to  another. 

[4]  The  services,  furnished  by  a  telephone  company  in  mov- 
ing a  telephone  instrument,  are  of  a  special  nature  which  are 
properly  chargeable  directly  to  the  subscriber.  It  is  difficult  in 
practice  to  base  this  charge  upon  the  exact  cost  of  doing  the  work, 
and,  for  this  reason,  fixed  amounts  are  usually  prescribed  as 
charges  for  this  class  of  work.  Inasmuch  as  the  Commission  has 
heretofore  recognized  the  justice  of  charges  for  moving  tele- 
phones and  filed  such  charges  as  a  part  of  the  legal  rate  schedules 
of  telephone  companies,  we  do  not  believe  that  it  is  necessary, 
in  connection  with  this  decision,  to  pass  upon  any  issue  present- 
ed with  reference  to  move  charges  other  than  to  provide  that 
telephone  companies  may  file  schedules  of  charges  for  move^  and 
for  changes  in  type  of  equipment,  the  effectiveness  of  such 
charges  to  be  subject  to  the  approval  of  the  Commission.  Move 
charges  should  not  be  applied  except  where  there  is  an  actual 
removal  and  reinstallation  or  removal  and  installation  of  the 
telephone. 

[5]  Change  of  name  charges,  we  believe^  are  correct  in  theory 
but  the  service  furnished,  for  which  the  customer  is  required 
to  pay,  is  one  involving  operations  which,  as  a  general  thing,  he 
does  not  understand,  and  for  which  he  sees  no  direct  work  per- 
formed. If  the  cost  principle  were  the  only  one  to  govern  in 
matters  of  this  kind,  the  move  charge  would  be  justified,  but  we 
believe  it  better  policy  to  have  expenses  of  this  kind  covered  by 
the  general  rate  schedule. 

The  Commission  will  not,  in  this  decision,  enter  any  order 
requiring  a  telephone  company  to  make  charges  for  installations 
or  for  moves  and  changes.    It  will,  however,  authorize  companies 
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to  file  sehedides  of  dia^es  for  suck  serviee  not  greater  than  the 
diarges  set  out  in  the  ot^er  in  this  case  and  8ub]6et  to  refund 
proviaiona  not  less  favoraUe  to  subscribers  tfaaB  the  refund  pro- 
Tisiona  aet  out  in  this  order. 
It  ia  therefore  ordered: 

1.  That  all  service  connection  and  change  of  name  charges 
now  in  effect^  and  all  charges  for  moves  and  for  changes  in  type 
of  equipment^  which  constitute  a  part  of  schedules  placed  in 
effect  in  compliance  witii  the  orders  of  the  Postmaster  General 
of  the  United  States,  shall  be  discontinued  ten  days  from  the 
date  of  this  order. 

2.  That  telephone  companies  may  file  with  the  Commission 
schedules  of  installation  charges  not  to  exceed  the  following: 

A.  For  individual  or  party  line  service  $3.50 

B.  For  an  extension  station  3.60 

C.  For  each  trunk  line  between  a  private  branch  exchange  and  a 

central  offioe  3.60 

n.    For  each  teleplume  connected  to  a  private  branch  exchange  with 

the  exception  of  operators'  sets  3.50 

Installation  charges  shall  not  supersede  any  special  charges^ 
now  or  hereafter  constituting  part  of  the  lawful  schedules  of 
telephone  companies  based  upon  unusual  conditions  involved 
in  rendering  service,  nor  shall  they  apply  to  switching  service 
to  public  pay  stations  nor  to  service  over  circuits  not  connected 
with  a  central  office  for  exchange  purposes. 

3.  That  installation  charges  paid  by  customers  in  accordance 
with  this  order  shall  not  be  taken  up  as  a  revenue  at  the  time  of 
payment,  but  that  where  Ihe  customer  who  made  the  payment 
ceases  to  be  a  customer  at  the  same  exchange  within  such  period 
of  time,  not  exceeding  two  years,  as  may  be  fixed  by  the  rules 
of  the  company  legally  on  file  with  the  Commission,  the  service 
connection  charge  which  he  has  paid  shall  be  taken  up  by  the 
company  as  a  revenue. 

4.  That  when  a  customer  who  has  paid  an  installation  charge 
has  been  a  customer  of  the  same  exchange  subsequent  to  the  pay- 
ment of  such  installation  charge  for  sudi  period  of  time,  not 
exceeding  two  years,  as  may  be  fixed  by  the  rules  of  the  company 
l^ally  on  file  with  the  Conmiission,  that  charge  shall  be  refund- 
ed to  him  either  by  direct  payment  or  by  application  on  his  bills 
fbr  serviee* 
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5.  That  telephone  companies  may  file  with  the  CammisBioB 
for  its  approval  schedules  of  charges  for  moves  and  for  changes 
in  types  of  equipment^  which  schedules  shall  set  forth  clearly 
the  conditions  under  which  they  are  to  be  applicable,  but  no 
charge  for  a  move  shall  be  made  except  where  there  is  an  actual 
removal  and  installation  of  a  telephone  instrument 

6.  That  where  service  is  established  by  the  use  of  instrumen- 
talities already  in  place  in  the  premises  to  be  served  and  no 
change  is  made  at  the  direction  of  the  subscriber  in  the  location 
or  lype  of  equipment,  no  charge  shall  be  made. 

7.  That  all  companies,  filing  schedules  of  installation  charges 
under  the  terms  of  this  order,  shall  provide  in  their  contracts, 
which  customers  are  required  to  execute  to  obtain  service,  a 
statement  of  the  conditions  under  which  the  connection  charge 
will  be  refunded. 

8.  That  the  term  of  continuous  service  herein  provided  as  a 
condition  to  be  observed  before  the  installation  charge  is  refund- 
ed shall  not  mean  continuous  service  in  the  same  location. 

Dated  at  Madison,  Wisconsin,  this  5th  day  of  March,  1920. 
Eailroad  Commission  of  Wisconsin,  Henry  R.  Trumbower, 
Carl  D.  Jackson,  and  John  S.  Allen,  Commissioners. 


ARKANSAS  CORPORATION  COMMISSION. 

BE  FOET  SMITH  LIGHT  &  TEACTION  COMPANY. 

[Case  No.  56.] 

Commissions  —  Arleansas  —  falidity  of  statute  creating  ^  ConaMfu- 
tional  law, 

1.  Act  No.  671,  of  the  1919  General  Aseembly  of  Arkansas,  which 
created  the  Arkansas  Corporation  Commission,  was  legally  enacted. 

Constitutional  law  —  Impairment  of  contract  —  Surrender  of  /ron- 
drtoe  for  indeterminate  permit. 

2.  A  franchise  contract  is  not  impaired  by  §  15  of  Act  No.  571  of 
the  1919  General  Assembly  of  the  state  of  Arkansas  giving  public 
utilities  the  power  to  surrender  their  franchises  or  indeterminate 
permits. 

Return  —  Reasonableness  as  a  whole  —  Different  departments  of 
utility. 

3.  No  consideration  should  be  given  to  the  receipts  from  the  gas 
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d^artmeBt  or  Hie  ekctdeal  dq[Murtni«iit  of  a  stility  in  detffmuilag 
the  reasonablenefle  of  its  street  railway  rates, 
Betum  ^  Iteasanahlenem  ^  Percentage. 

4.  A  return  of  7)  per  cent  upon  thtt  assessed  Talue  of  a  street 
railway  company  is  not  unreasonable. 

Vepreciaiiim  ^  Aeeruino '^  8tree$  raUwaye.  '<> 

5.  An  annual  allowance  of  4i  per  cent  for  aecming  depreciation  of 
a  property  of  a  street  railway  ooinpany,  i*  reasonable. 

Return  —  Beaaonabieneee  ^  Credit. 

6.  Utilities  which  have  been  deprived  of  the  power  to  make  un- 
just profits  should  be  protected  against  unjust  losses,  since,  if  a  utility 
is  driven  into  n  position  where  its  credit  is  impaired  and  it  can  obtain 
mosey  for  operation  only  at  an  unreasonable  cost,  the  public  must  sharp 
the  loss. 

(WiLSOir,  Chairman,  dissents.) 

[January  18,  1020.] 

Appuoation  for  permission  is  increase  street  railway  faresj 
granted. 

Appearanoee:  A.  A.  McDonald,  for  the  city  of  Fort  Smith; 
£•  L.  Matlock,  for  the  city  of  Van  Buren ;  Covington  &  Grant 
and  O.  W.  Dodd,  for  various  prptestants;  Hill.  Fitzhngh  & 
Brizzolara,  for  the  Fort  Smith  Light  &  Traction  Company* 

Wood,  Commissioner:  On  August  16,  1919,  the  Fort  Smith 
Light  &  Traction  Company  filed  with  the  Commission  a  schedule 
of  increased  street  railway  fares,  effective  September  16,  1919, 
in  the  cities  of  Fort  Smith,  South  Fort  Smith,  and  Van  Buren; 

Protests  having  been  received  in  the  office  of  the  Commission, 
on  August  18th,  an  order  was  issued  that  the  said  proposed  sched^ 
ule  be  set  down  for  hearing  concerning  the  propriety  thereof, 
said  hearing  to  begin  on  the  12th  day  of  September,  1919,  and 
to  continue  during  such  time  and  at  such  places  as  might  be 
thereafter  ordered  by  the  Commission.  It  was  further  ordered 
that  pending  such  hearing  and  decision,  the  operation  oi  said 
proposed  schedule  be  suspended  and  the  use  of  said  propos^ 
rates  deferred  until  the  company  could  make  a  sufficient  showing 
before  the  Commission  to  justify  the  increasa  By  due  and  legal 
notice,  the  place  of  hearing  was  later  dianged  from  Little  Edck 
to  Fort  Smith. 

On  September  12th,  hearing  was  conducted,  pursuant  to  notice, 
and  protests  against  the  Commission  allowing  any  increase, 
whatever,  in  passenger  fares  were  filed  by  the  Building  Trades 
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Gouncil  of  Fort  Smith,  Arkansas,  composed  of  the  following 
unions:  Brick  masons,  carpenters,  painters,  plasterers,  plumb- 
ers, sheet  metal  and  cement  finishers,  t^rotests  were  also  made 
by  the  filing  of  petitions  bearing  the  namea  of  quite  a  number 
of  people  of  Van  Buren  and  Fort  Smith  who  stated  that  they 
were  citizens  and  taxpayers. 

The  city  of  Van  Buren,  by  its  mayor,  W.  J.  Martin,  filed  a 
protest  against  the  Commission  allowing  an  increase  and  at- 
tacked the  jurisdiction  of  the  Commission,  as  wdl  as  the  consti- 
tutionality of  the  act.  It  was  the  contention  of  the  city  that  Act 
No  571  of  the  1919  General  Assembly  of  the  state  of  Arkansas, 
which  created  the  Arkansas  Corporation  Commission,  and  §  15, 
which  gave  to  the  Fort  Smith  Light  &  Traction  Company  the 
power  to  surrender  its  franchise,  was  in  violation  of  §  17  of 
Article  2  of  the  Constitution  of  the  state  of  Arkansas  and  of 
§  10,  Article  1  of  the  Constitution  of  the  United  States  of  Amer- 
ica. 

Letters  were  addressed  to  the  Commission  approving  the  ap- 
plication of  the  company  for  a  6-cent  fare  by  the  secretary  of  the 
Business  Men's  Club,  by  the  secretary  of  the  Eotary  Club,  sec- 
retary of  the  Noon  Civics  Club,  and  by  a  special  committee  of 
the  Lions  Club,  all  of  Fort  Smith,  each  secretary  stating  that  he 
had  been  authorized  to  transmit  such  approval  by  a  vote  of  the 
members  of  his  organization. 

The  mayor  of  Fort  Smith  advised  the  Commission,  by  letter 
under  date  of  August  22,  1919,  as  follows: 

"The  records  of  the  earnings  of  the  street  railway  department 
of  the  Fort  Smith  Light  &  Traction  Company  were  examined  a 
short  time  ago  by  the  city  clerk  and  mayor,  and  from  results 
obtained  indicated  that  the  present  5-cent  rate  is  insufficient  to 
provide  a  reasonable  surplus  for  interest  and  depreciation  upon 
the  probable  amount  representing  the  investm^it  of  the  street 
railway  system,  which  investment,  while  no  accurate  figures  were 
available,  showed  to  be  in  excess  of  $600,000.  It  is,  therefore, 
the  opinion  of  the  Commission  that  in  view  of  these  circum- 
stances, the  request  of  the  Fort  Smith  Light  &  Traction  Com- 
pany for  increase  of  fare  to  6  cents  is  not  unreasonable,  and  in- 
asmuch as  an  increase  in  wages,  approximating  25  per  cent, 

was  recently  granted  the  employees  of  the  street  railway  system 
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by  the  Fort  Smith  Light  b  Traction  Company,  and  the  conse- 
quenoe  of  a  strike  upon  tiie  part  ol  the  emptoyMfl,  waa  averted 
by  this  action,  the  propoeod  husrease  in  fare  has  been  favorably 
endorsed  by  the  Commission.'^ 

At  tibe  hearing  in  Fort  Smith,  September  13th,  the  company 
put  quite  a  nnmber  of  witnesses  on  the  stand  and  produced 
varions  exhibits  rriative  to  the  operating  revennes  and  expenses. 
Counsel  for  the  r^nonstrants  questioned  the  accuracy  of  the 
statements  and  ashed  the  Commission  for  further  time  to  make 
an  audit  of  the  books  of  the  company.  This  was  granted  and  the 
hearing  was  continued. 

Before  further  hearing  in  the  matter  could  be  held,  an  action 
was  filed  in  the  Sebastian  county  chancery  court  for  the  Fort 
Smith  district  by  certain  citizens  of  Fort  Smith  attacking  the 
oonstitntionality  of  Act  No.  571  and  also  the  legality  of  the  en- 
actment. Further  hearings  upon  the  propriety  of  the  increase  in 
rates  were  indefinitely  suspended  to  await  the  action  of  the 
courts.  The  case  was  argued  before  Hon.  J.  V.  Bourland,  chan^ 
cellor  of  the  tenth  chancery  district  of  Arkansas,  at  Fort  Smith, 
on  October  14tlu  Evidence  was  adduced  and  the  case  by  the 
court  taken  under  advisement  On  October  23d,  the  learned  chan< 
cellor  issued  his  decree  finding  that  Act  No.  571  was  duly  passed 
and  is  not  unconstitutional  and  that  the  obligations  of  a  contract 
are  not  impaired  by  the  surrender  of  a  franchise^  as  provided  for 
in  said  Act  The  complaint  was  dismissed  for  want  of  equity. 
An  appeal  was  taken  to  the  Arkansas  supreme  court  upon  the 
question  of  legality  of  the  enactment,  appellants  stating  in  their 
brief  that  they  did  not  press,  for  decision,  any  proposition  ex- 
cept the  question  of  whether  the  act  was  legally  passed.  The 
decision  of  the  chancellor  was  affirmed  by  the  supreme  court  in 
an  opinion  delivered  December  1,  1919.  (Freer  v.  Fort  Smith 
Light  &  Traction  Co.  ArL  Sup.  Ct.  Eep.  VoL  1,  677,  216  S. 
W.  31.) 

Further  hearings  were  held  at  Fort  Smith  December  I7th  and 
18th,  all  parties  being  served  with  due  and  legal  notice.  At  the 
hearing  in  Fort  Smith  on  the  l7th,  Arch  Monro,  T.  E.  Bayley, 
and  Mike  Smith,  as  Commissioners  of  the  city,  filed  a  response 
to  the  petition  of  the  Fort  Smith  Light  &  Traction  Company, 
stating  that  as  to  the  matter  in  detail  set  up  in  the  petition  of 
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the  oompanj  showing  value  of  the  street  railway  plants  expen- 
sesy  etc.,  they  had  no  knowledge  and,  ther^ore,  denied  each  and 
every  allegation  therein.  Further  allegations  were  made  by  the 
city  Commissioners  that  in  April,  t919,  there  was,  in  course  of 
contemplation  and  execution,  a  strike  of  the  employees  of  the 
street  car  system  of  the  Traction  Company  of  the  city  of  Fort 
Smith ;  that  said  employees  demanded  an  increase  in  wages  and 
the  street  car  company  claims  that  it  could  not  grant  said 
increase  without  an  increase  in  fares,  and  on  the  night  before 
the  strike  was  to  be  called  the  next  day.  Arch  Monro,  mayor,  suc- 
ceeded, in  getting  representatives  of  the  Fort  Smith  Light  & 
Traction  Company  to  favorably  consider  the  increase  in  wages, 
and  it  seeming  that  a  strike  was  imminent,  the  said  Arch  Monro^ 
Mike  Smith,  and  T.  £.  Bayley,  as  individuals,  in  order  to  avoid 
the  strike  and  its  consequence  to  the  city  and  its  inhabitants, 
agreed  that  if  the  books  of  the  said  Fort  Smith  Li^t  &  Traction 
Company  showed  that  it  was  entitled  to  a  6-cent  fare,  diey  would 
not  oppose  it,  but  whatever  was  done  in  the  matter  had  to  be 
done  at  once ;  that  they,  nor  neither  of  them,  had  had  an  oppor- 
tunity to  advise  with  the  city  attorney;  that  they,  as  Commis- 
sioners, did  not,  nor  did  the  city  Commission,  take  any  action 
in  the  matter,  they  simply  acted  as  individuals.  Further  allega- 
tion was  made  that  they  had  no  right  to,  nor  did  they  intend  to, 
annul,  cancel,  or  set  aside  any  right,  claim,  or  action  that  said 
city  of  Fort  Smith  had  against  said  Fort  Smith  Light  &  Traction 
Company  by  virtue  of  franchise,  or  franchises,  contract,  or  agree- 
ment given  said  company  by  said  city,  nor  any  ordinance  passed 
by  said  city. 

It  was  testified  to  at  one  of  the  hearings  that  Division  No.  674 
of  the  Amalgamated  Association  of  Street  and  Electric  Railway 
Employees  of  America,  agreed  with  the  vice-president  and  gen- 
eral manager  of  the  Fort  Smith  Light  &  Traction  Company  that 
if  the  scale  of  wages  should  be  increased  that  the  electric  railway 
employees  would  aid  the  company  in  securing  additional  reve- 
nue and  would  not  oppose  an  increase  in  passenger  fares. 

At  the  last  hearing,  counsel  for  remonstrants  conducted  a  very 

severe  cross-examination  of  the  company's  witnesses  relative  to 

expenses  and  revenues  and  also  methods  of  bookkeeping;^  having 
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the  advice  of  an  auditor  wlio  had  bean  employed  to  go  through 
the  books  of  the  companj. 

The  CoQuuissioQ  has  had  its  engineer  make  an  inventory  of 
the  property  used  and  uaefol  for  the  furnishing  of  electric  rail- 
way service  in  the  cities  of  Fort  Smith,  South  Fort  Smith,  and 
Van  Buren  and  he  has  made  an  appraisal  of  the  plant.  The 
<yommission's  engineer  was  in  Fort  Smith,  September  11th  and 
12th,  and  December  5th,  6th,  17th,  18th,  27th,  28th,  29th,  and 
dOth.  He  has  made  a  report  to  the  Commission  of  the  value  of 
the  property.  This  report  was  served  upon  the  remonstrants 
and  ample  opportunity  given  for  cross-examination.  Said  report 
will  be  attached  to,  and  made  a  part  of,  this  record. 

Final  hearing  was  conducted  in  this  case  at  the  offices  of  this 
Commission,  Little  Kock,  January  6,  1920.  Briefs  were  sub- 
mitted by  A.  A.  McDonald,  for  the  city  of  Fort  Smith,  and 
Joseph  M.  Hill,  for  the  petitioning  company. 

Jurisdiction  of  the  Commiasum. 

[1]  The  question  first  to  be  decided  is  the  jurisdiction  of  the 
Commission.  The  Commission  concludes  that  the  decisioi^  of 
the  chancellor  of  the  tenth  chancery  district  and  the  affirmation 
by  the  supreme  court  that  Act  Na  671  was  l^ally  enacted  will 
dispose  of  this  contention. 

[2]  The  chancellor  also  held  that  the  obligations  of  the  con- 
tract are  not  impaired  by  the  surrender  of  the  franchise,  as  pro- 
vided for  in  §  15  of  said  Act.  While  counsel  for  remonstrants 
did  not  see  fit  to  press  appeal  from  this  decision  to  the  higher 
court,  the  question  is  one  that  has  often  been  passed  upon  by  the 
United  States  Supreme  Court  and  the  position  of  the  chancellor 
sustained.  The  Illinois  supreme  court  recently  passed  upon 
this  question  in  the  case  of  State  Public  Utilities  Commission 
ex  reL  Quincy  R.  Co.  v.  Quincy  (December  17,  1919),  P.U.R. 
1920B,  313,  125  N.  E.  374,  The  facts  were  identical  with  this 
particular  case.  In  1902,  the  Quincy  Railway  Company  accept- 
ed a  franchise  ordinance  from  the  city  fixing  rates  for  street 
railway  service  iojp  a  period  of  twenty  years.  Subsequently,  the 
State  Public  Utilities  Commission  made  an  order  establishing 
higher  rates.  The  increased  fares  were  necessary  to  meet  the 
increased  cost  in  opera,ting  expenses.    Order  of  the  lower  court 
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suataining  the  order  of  the  Commisaion  was  affirmed.  The  court 
held. 

First:  That  all  municipal  power  is  derired  from  the  state 
and  the  state  may  resume  it  again  lAea  deemed  expedient. 

Second :  That  when  a  municipality  has  been  granted  the  right 
to  regulate  and  control  the  street  railway  and,  to  that  end,  has 
passed  an  ordinance  whidi  has  been  accepted  by  the  railway, 
the  state  thereafter  can  override  and  change  any  of  the  provi- 
sions of  said  ordinance,  nor  is  this  in  violation  of  the  protective 
clauses  in  either  the  Federal  or  State  Constitution. 

Third :  That  municipal  authorities  are  not  clothed  with  pow- 
er to  fix,  by  binding  contract^  rates  to  be  charged  by  public  serv- 
ice corporaticms  ior  any  definite  term  of  years. 

Fourth:  That  the  Public  Utilities  Commission  has  the  right 
and  authority  under  the  general  police  power  of  the  state  to  make 
changes  in  street  railway  rates  prescribed  by  municipal  fran- 
chise ordinance. 

Other  decisions  in  point  by  the  United  States  Supreme  Court 
are:  Dubuque  Electric  Co.  v.  Dubuque,  260  Fed.  353  (C.  C.  A. 
August  19,  1919) ;  Memphis  r.  Enloe,  214  S.  W.  71 ;  St.  Louis 
V.  Public  Service  Commission,  207  S.  W,  799;  Pawhuska  v. 
Pawhuska  Oil  &  Gaa  Co.  260  U.  S.  394,  P.U.R1919E,  178,  63 
L.  ed.  1054,  39  Sup.  Ct.  Eep.  526.  The  abundance  of  the  au- 
thorities is  to  the  effect  that  the  Commission  has  jurisdiction  to 
act  and  it  so  concludes. 

The  Fort  Smith  Light  &  Traction  Company  in  its  petition 
stated  that  it  is  a  corporation  operating  public  utilities  in  the 
city  of  Fort  Smith  and  Van  Buren  and  that  it  has  three  depart- 
ments of  its  business,  to  wit;  street  railway  department,  gas 
department,  and  electric  department ;  that  each  is  operated  sepa- 
rately and  distinctly  and  have,  heretofore,  operated  under  sep- 
arate franchises ;  that  the  receipts  of  each  department  are  kept 
separate  and  distinct;  that  the  property  and  expense  of  each 
department  have  been  kept  separate  and  distinct;  that  there  are 
some  common  expenses  and  property  of  the  three  departments 
and  they  are  apportioned  upon  a  fair  usable  basis ;  that  the  oper- 
ation of  the  three  departments  by  the  one  company  lessens  the 
expense  of  each  department. 

It  further  showed  that  the  street  railway  department  had  been 
operating  under  a  franchise  which  limited  the  passenger  fare 
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to  5  oentSy  and  exhibits  wtlt^  introduoed  ahowuig  that  the  com- 
pany had  been  unable  to  earn  what  it  deemed  an  adequate  re- 
tnm  upon  its  property  invested  since  it  has  been  owned  by  the 
present  owners  to  ^t:  The  year  1905.  The  company  contended 
that  the  street  railway  departHieut  constitutes  about  35  per  cent 
of  ike  property  of  the  company  and  that  it  was  entitled  to  earn 
a  fair  revenue  upon  tiie  valm^on  of  the  property  used  and  use- 
ful for  street  railway  purposes  witiiout  regard  to  revenues  ob- 
tained from  the  electric  and  gas  departments. 

[8]  The  remonstrants  contended  that  the  entire  revenue  of 
the  company,  the  receipts  for  the  gas  department,  and  the  elec- 
tric department,  as  well  as  for  the  street  railway  department, 
should  be  considered  in  fixing  the  measure  of  the  street  car 
rates.  While,  upon  hearing,  the  Commission  required  a  show- 
ing of  the  receipts  of  the  electric  department,  the  majority  of  the 
Commission  is  of  the  opinion  that  no  consideration  can  be  given 
to  this  department  in  the  determination  of  Ihe  question  of  the 
measure  of  the  street  car  rates.  The  Supreme  Court  of  the 
United  States  has  repeatedly  held  that  the  different  departments 
of  business  operated  by  a  public  Utility  must  be  considered  sep- 
arately in  determining  the  reasonableness  of  the  rates  in  each 
department.  Missouri  Bate  Case,  230  IT.  S.  474,  33  Sup.  Ct. 
Hep.  957,  57  L.  ed.  1671 ;  Minnesota  Kate  Case,  230  TJ.  S.  352, 
33  Sup.  Ct  Rep.  729,  57  L.  ed,  1511.  For  the  purpose  of  de- 
ciding this  case,  the  Commission  considers  that  legally  only  the 
receipts  and  expendituxes  of  the  street  railway  department  are 
at  issue. 

For  the  purpose  of  arriving  at  a  valuation  of  the  street  rail- 
way property,  the  petitioning  company  states  that  it  was  willing 
to  have  a  return  found  upon  the  valuation  as  fixed  by  the  state 
tax  Commission.  This  was  $704,724.  The  company,  for  con- 
venience, in  calculation,  assumed  the  value  of  the  street  railway 
property  used  for  that  purpose  to  be  $700,000.  The  appraisal 
of  the  Costunission's  engineer,  returned  upon  a  basis  of  original 
cost  less  depreciation,  shows  a  much  larger  figure.  The  Com- 
mission, therefore,  concludes  that  it  would  be  justified  in  finding 
that  the  company  is  entitled  to  a  fair  return  upon  a  valuation 
of  at  least  $700>000.  The  eompany  has  recently  expended  $70,- 
000  in  the  pu^ohasd  of  new  equipment  and  this  should  be  added 

P.U.R.1920C. 

Digitized  by  VjOOQIC 


4S^  AHKAN8AJ5  COBPORATION  C0M1I166I0N. 

ifi  the  capital,  makiiag  f  value  at  this  time  for  rate-making  pur- 
poses, of  $770,000.  The  gross  eanuBgs  of  the  street  railway 
departmeBt  for  the  eleyen  months  of  1919,  ending  November 
30th,  were  $215,710..45.  The  op^ti^g  expenses  were  $163,- 
016.54,  The  net  earnings  were  $62,693.91-  Applying  the  net 
earnings  for  the  eleven  months  of  $52,693*91  to  a  valuation  of 
$770,000  on  a  yearly  basis  will  give  a  net  return  of  7.46  .per 
cent.  Subtract;  from  this  4.50  per  cent  for  depreciation  and 
there  is  left  for  interest  on  investment  2.96  per  cent.  If  a  return 
were  figured  on  the  valuation  of  the  railway  property  as  made 
by  the  Commission's  engineer,  it  wotjld  be  much  less.  It  is  evi- 
dent that  this  is  not  sufficient  and  is  not  a  reasonable  return. 
The  Commission  so  concludes  and  is  of  the  opinion  that  the 
company  is  entitled  to  an  inci*ease  in  rates. 

[4,  5]  The  company  contends  that  it  is  ^titled  to  earn  a 
fair  return  on  its  investment,  at  least  7^  per  cent,  allowing  for 
depreciatioiL  It  was  shown  that  in  a  recent  case  between  the 
gas  department  and  the  city  of  Fort  Smith,  determined  in  the 
United  States  district  court,  a  rate  of  7^  per  cent  return  was 
allowed  by  the  master  as  a  fair  rate  of  return  and  said  finding 
not  excepted  to  by  the  city.  The  company  also  contends  that  it 
should  be  allowed  at  least  4^  per  cent  for  depreciation.  The 
Commission  is  of  the  opinion  that  it  should  be  allowed  a  rea- 
sonable return,  and  is  of  the  opinion  that  7^  per  cent  upcm  an 
assessed  valuation  is  not  imreasonable.  Tho  4^  per  cent  deprecia- 
tion is  proper  and  is  well  established  by  authorities  for  allow- 
ances on  property  of  this  kind. 

[6]  The  law  forbids  the  establishnijent  of  rates  whose  eflFect 
will  be  confiscation  of  property  of  utilities.  It  has  been  shown 
to  the  satisfaction  of  the  Conmaission  that  the  existing  rates 
with  the  present  cost  of  operation  are^  in  fact,  confiscatory.  What 
the  Commission  has  no  legal  right  to  establish,  it  has  no  moral 
right  to  maintaim  It  is  time  for  the  public  to  realize  that  the 
powers  conferred  upon.  Public  Service  Commissions,  .thorou^ly 
tested  and  upheld  by  the  icourts,  are  ample  for  the  protection 
of  the  public  against  all  the  evils  from  which  they  have  suffered 
in  the  past  Jt  is  time  also  to  realise  that  good  service  can  be 
obtained  only  by  just  and  equitable  treatment.  The  utilities 
have  been  deprived  of  the  power  to  make  unjust  profits,  they 
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should  also  be  protiected  against  unjust  losses.  After  a  utility 
is  driven  into  a  position  where  its  credit  is  impaired  and  it  ean 
obtain  money  for  operation  only  at  an  unreasonable  eost,  the 
public  must  share  tiie  I08& 

The  estimates  relative  to  increased  revenue  by  reason  of  one 
man  ear  operation  vary,  and  the  statistics  prepared  are  some- 
what eonfusiDg.  The  Commission  concludes  that  a  test  pariod 
of  six  months  for  the  trial  of  Ihe  6-oent  cash  fare  and  the  sale 
of  tickets  or  tokens-  at  the  rate  of  nine  for  50  cents  or  nineteen 
for  $1  would  be  fair  to  the  public  and  to  the  company.  The 
Commission  has  sai^  that  the  company  needs  increased  revenue, 
but  it  will  not  fix  a  permanent  rate  that  will  probably  return 
more  revenue  than  is  absolutely  needed  to  maintain  the  property 
and  to  give  the  public  adequate  service.  The  company  will  be 
permitted  to  file  with  this  Commission  a  schedule  of  increased 
rates.    An  appropriate  order  will  follow. 

Brasher,  p.,  concura 

Wilson,  Chairman,  dissenting:  The  majority  of  this  Cchu- 
mission  has,  this  day,  granted  with  certain  provisions,  the  appli- 
cation of  this  compwy  in  the  above  styled  case. 

The  testimony  in  this  case  showed  that  the  Fort  Smith  Light 
&  Traction  Company  operate  in  said  city,  a  street  car  business^ 
electric  light  business,  and  a  gas  business ;  that  all  of  this  busi- 
ness is  conducted  in  the  same  office  and  under  the  same  manage- 
ment; that  the  books  for  each  department  are  kept  separate  but 
by  the  same  bookkeeper.  The  testimony  showed  that  in  1918 
the  net  earnings  for  the  three  departments  aggr^ated  $230)P00. 
Petitioners  contended  throughput  the  trial  of  the  case  that  it 
was  entitled  to  earn  a  fair  rate  of  return  on  at  least  the  value  it 
fixed  on  its  property  for  assessment  purposes,  which  cannot  be 
denied.  The  testimony  showed  thitt  this  value  was  $2,100,000 
and  that  the  net  earnings  of  $230,000  in  1918  givee  a  return  of 
10.93  per  cent  While  this  may  not  be  enou^  to.  include  the 
usual  rate  of  reteipk:  after  deducting  a  reasonable  per  cent  for 
depreciation,  it  must  be  borne  in  mind  that  in  this 'time  of  stress 
and  strife  that  t]!i[e'|)edple'must  not  alone  bear  its  proportionate 
part;  to  say  the  least,  this  per  cent  of  return  is  enough  to  keep 
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the  petitioner  away  from  the  proposition  of  confiscation  of  its 
property  without  due  process  of  law;. 

Counsel  for  petitioners  in  this  case  contended  that  it  was  both 
unlawful  and  ill^al  to  consider  its  three  departments  together 
and  cited  certain  decisions  of  courts  upholding  his  contentions. 
They  claim  that  each  department  of  its  business  should  be  con- 
sidered as  a  whole  for  the  purpose  of  making  just  and  reasonable 
street  car  rates.  In  my  opinion  the  three  departments  are  so 
closely  allied  and  the  business  of  the  three  so  olosely  interwoven 
that  for  the  purpose  of  this  case,  it  is  not  illegal,  unlawful,  nor 
unreasonable  to  consider  the  earnings  of  the.  three  so-called  sep- 
arate departments  for  the  fixing  of  a  rate  in  this  case. 

If  the  company  wanted  to  deal  openly  with  its  patrons  and 
this  Conamission,  it  should  have  requested  a  thorough  investiga- 
tion and  adjustment  of  all  of  its  rates.  If  the  light  or  gas  rates 
are  too  high,  same  could  have  been  lowered;  or  if  the  street  ear 
rates  are  too  low,  they  could  be  raised. 

It  is  on  these  grounds  that  I  file  this  dissenting  oj^inion. 


0RSM30N  PUBIilC  SERVICE  COMMISSIOH. 

BE  POBTLAND  RAILWAY,  LIGHT  &  POWER  COMPAITT. 
[U-P-268,  P.  8.  0.  Ore.  Order  No.  681.] 

Service  —  Aul&ntoJtiles  —  Jitneys  aa  substitute  for  street  raiUoays^ 

1.  The  jitney,  although  able  to  compete  with  the  electric  r&ilwftx 
on  profitable  short  hauls,  comes  bo  far  from  meeting  the  requirement! 
of  an  adequate  system  of  rapid  transit,  that  it  is  not  worthy  of  con- 
•ideration. 

Service  —  Abandtmtnent  —  Vnprcfitahle  street  rattway  line. 

2.  The  CommiBsion  will  not  require  a  utUity  to  ocmtinue  to  opeimte 

certain  unowned  lines  of  street  railway,  where,  during  the  pAst  year 
the  return  from  such  operation  amounted  to  about  $6,000,  while  the 
cost  exceeded  the  sum  of  $25,000. 


Betum  ^  Street  rmOwaye, 

Stateaieiit  showiag  number  of  dttss  reeeitiag  increased  atreet  ratt- 
way fares,  p.  437. 

Return  —  Effeai  of  increase  in  streei  roUway  ftirmp    . 

DiteuBsion  of  tiie  failure  to  produce  desired  results  of  increases 
in  street  railway  faresi  p.  437. 
P.U.IL1920C. 
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Metum  — >  Operae<«|r  eopp^nae^  —  ProncMM  ta4:e#  <u»d  «li*ret  pmvhio* 

DiBCUflfllon  of  requiring  street  railway  cmnpany  to  pfiTe  streeta, 
pay  franchise  taxes,  etc.,  as  a  form  of  double  taxation  on  the  car 
riders,  p.  49& 
B€tum  -^  OperoUng  exgienmB  ^  JFMrfilt><iiii  frte  iwmapoi^<iff<m> 

Discussion  of  reqniviag  street  Failwa(y  eomitfiy  if  trinsport  vpn* 
nidpal  emplc^ees  free  of  charge,  p.  439. 
Street  raUtcayM  — >  TraiwU  ooato  — >  JDistrilmllon. 

DisouBsioB  ol  need  ^f  placing  part  of  cost  of  street  railway  serried 
OB  to  shoulders  of  general  public^  p*  HL 
Street  railtrays  —  Nece99ity  t9r. 

Discussion  of  necessity  and  importanoe  of  streel  railways  to  d«* 
▼elopmeat  of  city,  p.  442. 

Street  railways  —  Costs  — >  IHtitrilhttion  to  jmbllo. 

Dlscussioin  of  method  of  placing  part  of  burden  of  cost  of  operating 
street  railways  on  the  general  public,  p.  444. 
tMum  —  Operating  e^pensea  —  OUy  to  furnish  track  for  &$reet  rftO- 


Discussion  of  propriety  of  city  furnishing  track  for  transportaiioii 
off  street  railway  cars,  p.  444. 
Street  raUwaye  —  Obsolescent  character  of  service  rendered  by. 

Diaeustiai  of  obsolete  eharaeter  of  street  railway  serrice,  p.  447. 

(Ck>BiT,  Commissioner,  dissents.) 

[March  23,  1920.] 

Appijoation  brought  by  Portland  Bailway,  Light  &  Power 
Compajiy  for  authority  to  increase  fares  on  street  railway  lines 
in  the  city  of  Portland;  proceeding  held  open. 

Appearances:  B.  A.  Leiter,  for  applicant;  Stanley  Myers 
and  J.  P.  KeweU,  for  cily  of  Portland ;  L.  L.  Levings,  for  Wood* 
mere  Community  Cluh. 

By  the  Commission:  On  August  15,  1919,  the  Portland 
Railway,  Light  &  Power  Company,  hereinafter  for  conyenience 
referred  to  as  the  Company,  filed  with  this  Commission  an  ap- 
plication for  authority  to  increase  fares  on  its  street  railway 
lines  in  the  city  of  Portland,  requesting  that  an  order  be  en- 
tered discontinuing  each  and  all  of  the  rates  of  fares  prescribed 
in  Order  No.  321  of  this  Commission  [P.TJ.K.1918B,  266], 
and  that  there  be  prescribed  in  lieu  thereof  such  cash  fares  and 
transfer  charges  as  will  yield  a  mininnim  return  of  7  per  cent 
upon  the  value  of  its  street  railway  property. 

Hearings  have  been  hdd,  testimony  taken,  and  briefs  fijed 
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hereith  The  matter  is  how  considered  fully  submitted  upon 
the  record.  ,     .  .  .       • 

A  brief  chronological  statement  of  the  most  important  ind- 
dents  that  led  up  to  the  present  ntustion  is 'pre&ented~  below  r 
On  August  81/1917^  file  Company  filed  an  application  with 
this  Commission  asking  that  it  establish  such  fares,  sotd  trans- 
fer charges  a^  would  yield  to  the  Company  a  minimum  return 
of  6  per  cent  upon  the  value  of  its  street  railway  property,  after 
the  payment  of  all  reasonable  operating  expehses,  including 
tax66,  public  charges,  and  depreciation,  and  also  imcluding  such 
additional  compensation  to  its  trainmen  and  shop  employee3> 
whp  had  ^t  that  tyne  made  certain  demands  for  increased  wages 
and  reduced  working  houra. 

-i.On  Oeiober  5,  1917,  after  hearing,  the  Commission  issued 
its  findings  and  order  holding  that  the  discretion  of  fixing  wages- 
dnd  working  conditions  should  be  exercised  by  the  Company, 
and  reconmiended  th$t  operating  economies  be.. effected  by.  the 
removal  of  unjust  burdens  imposed  on  the  Company  by  the  pub-" 
lie;  by  spreading  the  peak  hour?  of  industrial  traffic,  by  extend- 
ing the  use  of  one-man  cars,  and  by  a  reduction  of  service.  Un- 
limited tickets,  which  had  theretofore  been  sold  in  books  of  50 
for  $2.26,  were  increased  to  5  cents  per  ticket.  School  tickets, 
^qretofore  9old  for  33  for  $1^  were  increased  to  4  cents  per 
ticket.  Jurisdiction  of  the  case  was  retained  by  the  Comnus- 
sioii  and  the  C(»npany  required  to  submit  monljiiy  statements 
of  its  street  railway  operations,  together  with  full  information 
as  to  action  taken  on  suggestions  made  by  Commission. 

On  October  13,  1917,  effective  October  15th,  a  board  of  arbi- 
tration, composed  of  Thomas  Roberts,  O.  R.  Hartwig,  and  J. 
P.  Newell,  made  an  award  establishing  an  eight  hour  working 
day  for  car  men,  payment  of  overtime  at  rate  of  time  and  one- 
half  for  work  in  excess  of  8J  hours,  and  wage  schedule  of  38 
cents  for  first  year,  40  cents  for  second  year,  and  45  cents  there- 
after. .     . 

On  December  10,  1917,  supplemental  application  was  filed 
by  the  Company,  renewing  its  petition  for  increased  rates,  claim- 
ing that  sufficient  relief  had  not  been  obtained  from  suggestions 
made  by  the  Commission,  and  alleging  that  additional  operating 
expenses  had  been  occasioned  by. wage. awards. 
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On  Januavy  5,  1918,  after  dxxe  heating,  order  wasiasued  by 
this  Commiadon  {;P.U;itl»ldB,  9e«],  making  effective  Jan- 
nary  15,  1918,  cash,  fttt'es  of  6  oent%  unlimitSMl  tieket  fares  at 
rate  of  5  tickets  for  30  ceots^  unlimited  tickets  in  books  of  50 
for  $2.75,  and  limited  school  children's  tickets  at  4  cents  each: 
Which  order  was  subsequently^  sustained  by  the  supreme  court 
of  the  state  of  Oregon,  by  its  decision  of  July  23,  1918. 

May  17,  1918,  Portland  City  Council  submitted  to  the  voters 
of  the  city  a -proposed  am^idment  to  city  charter,  authorizing 
the  oouncil,  in  its  discretion,  to  relieve  any  corporati<Mi  trans- 
porting  passengers  for  hire  of  any  or  all  of  the  following  charges, 
whether  imposed  by  charter  or  franchise:  1.  Bridge  tolls;  2. 
Assessments  for  future  street  improvements;  3.  Free  carriage 
of  city  employees;  4.  Franchise  and  license  fees^ 

The  proposed  amendment  was-  defeated. 

Effective  July  1,  1918,  the  National  War  Labor  Board  made 
an  award  increasing  the  wages  of  shop  and  maintenance  men 
of  the  Company,  and  also  increasing  Wages  of  platform  men  to 
rate  of  46  cents  for  first  three  months,  48  cents  for  next  nine 
months,  and  50  cents  thereafter. 

In  August,  1919,  an  award  was  made  by  the  National  War 
Labor  Board,  retroactive  to  June  25,  1919,  further  increasing 
maintenance  and  shop  and  car  men's  wages,  the  wages  of  the 
latter  being  increased  to  52  cents  per  hour  for  first  three  months, 
54  cents  for  next  nine  months,  and  56  cents  thereafter. 

Effective  October  1,  1919,  a  board  of  arbitration  composed 
of  Ira  F.  Powers,  Otto  Hartwig,  and  F.  C.  Knapp  made  an  ad- 
ditional award  resulting  in  increase  of  car  men's  wages  to  58 
cents  per  hour  for  first  three  months,  60  cents  per  hour  for  next 
nine  months  and  62  cents  per  hour  thereafter.  This  award  also 
granted  increases  to  shop  and  main^nance  men. 

Effective  October  1,  1919,  the  State  Board  of  Conciliation, 
composed  of  William  F.  Woodward,  J.  K.  Flynn,  and  Otto 
Hartwig,  acting  as  a  board  of  arbitration,  granted  certain  wage 
increasee  to  electrical  workers,  a  portion  of  which  is  assignable 
to  street  railway  operations. 

Effective  November   1,   1919,  wage  increases  amounting  to 
approximately  $2,000  per  month  were  granted  to  clerks  and 
l&e  employees  not  affiliated  with  any  labor  organization. 
P.U.R.1920O. 
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On  August  15,  1919,  the  present  application  was  filed;  the 
fiist  hearing  was  held  thereon  September  22,  1919,  and  final 
hearings  February  2  to  6,  induaive^  1920. 

A  large  amount  of  work  has  been  done  in  connection  with 
this  case  by  representatives  of  the  Company,  the  city  of  Port- 
land, and  this  Oommission.  A  rast  amount  of  testimony  has 
been  taken  thereon,  a  number  of  volunteer  witnesses  heard  and 
all  int«*ests  given  a  full  opportunity  to  prepent  testimony.  The 
Company  has  prepared  and  submitted  voluminous  data  relating 
to  its  operations,  which  has  been  carefully  examined  and  checked 
by  both  the  representatives  of  this  Commission,  and  the  city 
of  Portland.  Various  tables  and  compilations  have  also  been 
prepared  and  submitted  by  the  city's  consulting  engineer  and 
by  members  of  the  Commission's  staff. 

Mr.  J.  P.  Newell,  of  Portland,  was  employed  by  the  city  to . 
make  an  investigation  of  the  problems  confronting  this  Street 
Bailway  Company,  and  after  considerable  time  and  upon  com- 
pletion of  an  extensive  study,  he  presented  to  the  city  council 
of  said  city  a  very  comprehensive  report  upon  the  situation.  As 
a  witness  on  behalf  of  the  city,  he  embodied  this  report  as  a 
part  of  his  testimony,  accompanied  by  an  elucidating  discus- 
sion in  detail  thereon.  A  brief  outline  thereof  is  herewith  pre- 
sented. 

Newell  R^rt: 

While  the  primary  purpose  of  the  study  was  to  determine  the 
actual  cost  of  service  as  applied  to  the  street  railway  operations 
of  the  Company,  there  is  embraced  therein  much  information 
upon  all  phases  of  the  utility's  street  railway  operations,  in- 
cluding a  comparison  of  the  Portland  situation  with  that  exist- 
ing at  Seattle  where  the  street  railway  lines  are  owned  and 
operated  by  the  municipality. 

(a)  Cost  of  Service. 

The  object  of  this  study  was  to  arrive  at  the  actual  cost  of 
transporting  passengers  over  the  street  railway  lines  of  the  ap- 
plicant and  to  do  so  in  such  a  manner  as  would  be  clearly  un- 
derstandable by  the  average  citizen.  In  preparing  these  figures, 
the  month  of  July,  1919,  was  selected  as  a  basis  for  the  pur- 
pose of  the  calculations,  and  a  study  of  the  expenses  of 
the   Company  was  made.     Employees  were  actually   counted 
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and  ihs  leBuUs  of  meh  oount  obeok^  against  the  Company't 
paj  roli  SunUar  joethkoda  were  alao  employed  im  comiaatioii 
with  other  itema  of  axpenaa^  the  reaolt  beii^  tiiat  the  expenaea 
stated  in  the  Compaay'a  eahihita  hefove  tiie  Oommiasion  were 
confimiad. 

.  After  axriTing  at  the  coat  fignrea  for  the  month  of  Jnly^  oer* 
tain  correetiye  factors  were  applied  thereto  to  allow  for  seasonal 
differenoea  and  later  changes  in  wage  aealea^  thus  arriving  at 
the  average  monthly  expenses  at  the  present  time.  The  follow- 
ing tahle  from  the  Newell  report  shows  the  results  of  this  calcu- 
lation: 

POETliAND  RAILWAY,  LIGHT  AXD  POWER  COMPAKY. 

Cott  0f  Bir^et  Cktr  Service  for  Typical  Month  in  1919,  Jnoludimg  AU  Wage 

InoreoHM  Granted  During  the  Tear. 


Aoeonnti. 


Rcreniie  passengers 

Eepairing  track  and  buildings 

Rcpairisff  cars 

Wages  oi  motormen  and  conductors  . . 

Wages  of  ear-bam  employees 

Siq^rintandsBCS  of  transportation  .... 
Miseellaneous  transportation  expenses 

Power 

Wages  of  general  ofiScers 

Wages  of  office  clerks 

Law  expenses 

Other  general  expenses 

In  juries  and  damages 

Bridge  rentals  

Taxes   

Depreciation  

Interest   > 


Sinking  fond  requirements  not  covered  by  amorti- 
zation of  disoount .* 

7%  return  to  stockholders  less  sinking  fund  re- 
qnirements    •  •  •  • . 


Total  cost 


Per  RsTenua 

Amount. 

Passenger 

Cents. 

6,760,000 

$26,600 

.46 

24,400 

.42 

166,500 

2.87 

11,160 

.19 

0,480 

as 

7,770 

.14 

12,080 

.21 

2,080 

.03 

4,490 

.08 

1,176 

.02 

.      6,900 

.12 

121,000 

.87 

113A0O 

.23 

17,353 

.30 

S0,609 

.63 

68,680 

1.02 

$412;268 
11,045 
24,000 


$447,313 


7.15 

ao 


.42 


7.76 


1  Average  per  month  for  1919  actually  paid. 

Tho  last  coliunn  of  the  foregoing  table  indicates  the  cost  of 
service  per  revenue  passenger  carried,  distributed  to  the  various 
accounts.  It  will  be  noted  that  the  total  operating  expense  and 
deductions  from  income  amount  to  7.15  cents  per  revenue  pas^ 
senger.  To  this  has  been  added  a  return  of  7  per  cent  to  the 
stoddbolders  on  an  amoimt  of  $6,000^000,  which  is  approxi- 
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mately  the  bal&nce  remaining  after  deducting  from  the  present 
Taluation^  as  found  by  the  Commiaaiony  the  propoftion  of  the 
bonded  indebtedness  properly  assignable:  tx»  ^ity  street  railway 
lines.  This  return  to  stockholders  isel^owli  in  two  parts  on 
the  foregoing  table  for  the  reason  that  there  are  certain  amounts 
required  to  be  paid  annually  into  sinking  funds  in  order  to  re-, 
duce  the  funded  debt  Such  payments  are  made  for  the  benefit 
of  stockholders^  and  are  not  an  expense  of  the  aerviee.  They 
are,  therefore,  considered  in  the  foregoing  table  as  a  part  of 
the  return  to  the  stockholders,  although  only  $24,000  thereof 
would  be  available  for  dividends  or  for  additions  and  better- 
ments. It  will  be  observed  that  the  cost  per  revenue  passenger, 
after  allowing  for  a  7  per  cent  return  upon  the  stockholder's 
equity,  is  7.76  cents  as  indicated  in  the  foregoing  table. 

(b)  Revenues. 

The  revenues  of  the  Company  were  also  checked  and  verified 
in  a  manner  similar  to  the  expenses,  a  sufficient  number  of  the 
conductors'  turn-in  slips  being  checked  and  compared  with  the 
register  rolls  and  with  the  daily  recapitulation  of  receipts  to 
determine  their  substantial  accuracy.  The  total  July  revenues, 
including  freight  and  miscellaneous  revenues  applicable  to  city 
lines,  were  found  to  be  $378,356.  It  being  deteimined  that  the 
July  income  averages  4.6  per  cent  in  excess  of  the  mean  for 
the  year,  this  percentage  was  deducted  from  the  actual  figures 
and  the  average  revenue  for  a  typical  month  obtained,  being 
$362,000.  It  will  thus  be  noted  that  according  to  Ae  figures 
presented,  the  average  monthly  expenses  exceed  the  average 
monthly  revenues  by  more  than  $50,000.  If  the  sinking  fund 
requirements  are  included,  the  deficit,  according  to  such  calcu- 
lations, would  be  $61,000  per  month ;  and,  if  a  return  of  7  per 
cent  be  provided  on  the  stockholders'  equity  the  deficiency 
amounts  to  approximately  $85,000  per  month  or  $1,000,000 
per  year. 

In  addition  to  the  cash  requirements  above  shown,  this  wit- 
ness also  introduced  data  to  the  effect  that  it  will  be  necessary 
for  the  Company  in  the  next  year  to  spend  approximately  $20,- 
000  per  month,  in  addition  to  the  amount  now  being  spent,  in 
order  to  bring  the  tracks  and  pavements  up  to  the  condition  in 
which  they  should  be  maintained.     The  approximate  amount 
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of  $650,000  claimed  by  the  applieant  as  being  necessary  for 
rebuilding  lines  within  the  next  year  was  likewise  found  t6  be 
substantially  corrMt;  Should  this  reoonstruction  program  be 
fullj  adhered  to,  the  abate  maintenanoe  requirement  will  be 
materially  reduced, 
(c)  Seattle  Mxmioipal  Railway. 

In  connection  with  the  study  of  the  street  raflway  problem 
now  confronting  the  eity  of  Portland,  the  witness  also  made  an 
examination  of  the  oonditioiis  existing  at  Seattle  in  connection 
with  the  operation  of  the  street  railway  system,  which  was  taken 
over  by  the  city  of  Seattle  on  April  Ist,  of  last  year,  and  is  now 
operated  under  municipal  management.  The  purpose  of  this 
study  was  to  determine,  as  near  as  possible,  the  cost  of  operating 
that  system,  and  to  find  whether  or  not  the  Seattle  system  was 
being  operated  more  economically  than  the  Portland  lines. 

From  the  report  presented,  it  appears  that  the  mileage  of  the 
two  systems  is  practically  the  same,  and  that  the  number  of 
cars. in  service  ia  nearly  equaL  However,  due  to  the  greater 
population  and  influenced  by  a  difference  in  topography,  the  hills 
in  Seattle  making  it  more  inconvenient  to  walk,  there  are  40 
per  cent  more  passengers  carried  per  car-mile  in  Seattle  than 
in  Portland.  It  is  also  believed  that  a  great  portion  of  this 
excess  in  Seattle  ia  soHUtlled  short  haul,  profitable  class  of  traffic, 
handled  throughout  the  business  section  of  the  city. 

It  was  also  developed  that  the  Seattle  Municipal  Railway 
Department  is  relieved  from  the  following  items  of  expense, 
which  are  now  borne  directly  by  the  car  riders,  patrons  of  the 
Portland  Company:  (1)  General  taxes,  (2)  franchise  fees, 
(3)  legal  department  and  accounting  expenses,  (4)  bridge  tolls 
i'.ad  (5)  paving.  In  Portland  these  charges  aggregate  approx- 
imately $600,000  per  annum.  Furthermore^  in  making  their 
calculations  of  cost,  li&e  Seattle  Municipal  Railway  Department 
makes  no  allowance  for  depreciation,  it  being  their  contention 
that  there  will  be  no  necessity  for  such  an  item,  due  to  Ae  fact 
that  they  expect  to  keep  the  plant  in  normal  condition  through 
their  maintenance  account.  It  is  the  conclusion  of  Mr.  Newell 
that  while  a  portion  of  the  depreciation  may  be  taken  care  of  in  "* 
this  manner,  yet  it  will  ultimately  be  found  that  an  additional 
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amount  of  approximately  $20,000  per  month  will  be  required 
in  the  form  of  depreciation. 

Making  allowance  for  these  and  otl»r  almormal  conditions, 
the  conclusion  is  drawn  that  there  is  an  appreciable  difference 
in  economy  of  operation  per  car-mile  in  favor  of  the  Portland 
system,  the  Seattle  cost  per  car-mile  being  6  cents  as  against 
4.3  cents  in  Portland. 

The  calculations  further  indicate  that  the  5-cent  fare  now 
being  charged  in  Seattle  is  by  no  means  the  cost  of  fumisbing 
service,  but  that  the  actual  cost  at  the  present  time  is  approxi- 
mately 6f  cents  per  passenger.  Under  these  figures,  the  claim 
is  made  that  the  Seattle  Municipal*  Bailway  faces  a  deficit  for 
the  ensuing  year  of  about  two  million  dollars,  which  must  even- 
tually be  borne  by  the  taxpayers. 

Relief. 

Based  upon  the  figures  presented  by  the  city's  witness  in  the 
foregoing  report,  it  becomes  apparent  that  additional  net  oper- 
ating income  must  be  provided  to  assure  continuity  of  the  ope^ 
ation  of  the  street  railways.  This  may  be  accomplished  either 
by  an  increase  in  fares  or  a  reduction  in  expense.  The  problem 
before  the  Commission  is  to  determine  in  what  manner  this 
deficiency  can  best  be  overcome. 

Primarily,  there  can  be  no  question  as  to  the  authority  of 
this  Commission  to  increase  faree,  if  that  is  to  be  the  remedy 
applied;  but  if  relief  is  to  be  secured  through  the  medium  of 
reduced  expense,  the  council  of  the  cily  of  Portland  and  the 
voters  of  that  municipality,  hold  the  key  to  the  situation,  and 
are  vested  with  the  power  and  authority  to  afford  full,  adequate, 
and,  we  believe,  permanent  relief. 

Increased  Fares. 

Upon  the  assumption  that  there  would  be  no  falling  off  in 
traflSc,  revised  calculations  by  the  city's  witness  indicated  that 
an  8-cent  cash  fare  with  strips  of  tickets  sold  at  fourteen  for  a 
$1,  or  a  7-cent  cash  fare  with  a  universal  Indent  transfer  charge, 
would  produce  a  revenue  approximating  the  Company's  require- 
ments for  the  ensuing  year. 

The  Commission,  however,  is  reluctant,  under  present  con- 
ditions and  circumstances,  to  attempt  to  remedy  the  situation 
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merely  by  increasing  fared ;  we  seriously  doubt  whether  any  fate 
would  result  in  a  complete  and  final  solution  of  the  difficulties 
of  the  Portland  Street  Bailwiiy  System  at  this  time.  It  is  our 
opinion  that  any  solutiofi  now  attempted,  should  hare  flie  ele- 
ments of  permanency,  and  fdrfher  discussion  will  be  directed 
toward  that  end. 

Since  the  banning  of  the  war  there  has  been  a  continuous 
succession  of  increases  in  prices  of  both  material  and  labor. 
These  increases  have  called  for  additional  revenues,  which  re- 
sulted in  many  or  most  of  the  regulating  bodies  increasing  the 
fare  one,  two,  three,  and  four  times,  with  consequent  disturbance 
of  economic  relations,  and  as  die  rate  increases  these  disturbances 
and  existent  inequalities  become  more  apparent  During  recon- 
struction all  inequalities  and  irregularities  must,  where  possible,  ^ 
be  eliminated ;  and  this  is  particularly  true  as  to  the  street  rail- 
ways. 

Observations  of  results  in  the  various  cities  of  the  TJuited 
States,  where  repeated  fare  increases  have  been  established,  lead 
us  to  the  belief  that  this  is  neither  ike  solution  nor  the  proper 
remedy  to  be  applied  when  it  can  be  avoided.  The  history  of 
these  fare  increases  would  seem  to  indicate  that  one  increase 
calls  for  another.  We  have  before  us  in  this  case  a  compilation 
showing  the  cities  in  whidhi  fare  increases  have  been  made.  This 
indicates  that  164  cities  now  have  a  6-cent  fare,  100  cities  have 
a  7-cent  fare,  16  cities  have  an  8-cent  fare,  and  59  cities  have 
a  10-cent  fare.  It  is  interesting  to  note  that  the  7-cent  fares 
came  almost  invariably  as  the  result  of  a  second  application, 
the  8-cent  fare  on  the  third  application  and  the  10-cent  fare  on 
the  fourth.  At  10  cents  the  maximum  seems  to  be  reached,  and 
yet  it  is  questionable  as  to  whether  the  companies  applying  lie 
10-cent  fares  have  sufficiently  benefited  to  have  warranted  its 
application,  in  lieu  of  other  remedies. 

It  would  appear  that  a  logical  deduction  might  be  that  in- 
creased fares  do  not  in  many  instances,  accomplish  the  full  pur- 
pose for  which  they  were  designed.  Increase  in  fare  never 
hrmgs  a  proportional  increase  in  revenue.  It  is  also  apparent 
that  high  fares  lessen  the  value  of  a  street  railway  system  to  a 
community,  for  when  fares  restrict  riding  the  street  railway 
ceases  to  perform  its  proper  function.    When  fares  exceed  what 
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the  average  car  rider  can  CQnYe^ieIltl7  afford  to  pay,  the  man, 
'who  uses  the  eaia  as  a  convenieiicei  oeaaes  to  ride,  and  (mlj  the 
necessity  patron  remains*  JEveai  he  aeebs  an  alteomative  method 
of  transportation.  Failing  in  that^  emidcrymant  is  sought  within 
walking  distance  of  his  h(«ne  or  his  preaidenfie  is  moved,  where 
possible,  within  walking  distance  of  his  employment.  He  makes 
less  frequent  trips  to  the  business  section  of  the  city  to  make 
purchases,  to.  attend  places  of  amusement  or  to  make  use  of 
educational  facilities  of  the  dty.  .  He  makes  fewer  trips  to  visit 
friends.  The  result  is  detrimental  not  only  to  the  Company 
and  the  individual  citizen,  but  to  the  business  institutions  of 
the  city,  and  to  the  civic  and  economic  welfare  of  the  municipal- 
ity as  a  whole. 

This  seems  to  be  the  conclusion  reached  in  the  state  of  Massa- 
chusetts, where  the  problem  of  street  railway  fares  has  received 
a  great  deal  of  consideration.  The  Massachusetts  Public  Serv- 
ice Commission  said,  in  a  recent  case  involving  the  fares  of  the 
Bay  State  Street  Eailway  Company,  that: 

"Street  railway  fares  have  been  more  frequently  and  more 
generally  raised  in  Massachusetts  than  in  any  other  part  of  the 
country;  and  while  it  cannot  be  said  that  no  advantage  to  the^ 
companies  has  resulted,  it  is  true  that  in  nearly  every  case  the 
gain  in  revenue  has  been,  less — and  often  far  less — than  the 
prior  estimates.  Other  factors  have  entered  in,  but,  making  all 
due  allowances,  it  is  quite  clear  that  increases  in  fares  impose 
a  burden  upon  the  public  which  considerably  exceeds  benefit 
which  they  bring  to  the  companies."    (P.II,E.1919A,  817,  829.) 

It  is  our  belief  that  increased  fares  do  not  produce  full  and 
proper  measure  of  relief,  and  it  is  our  opinion  that  in  this  case 
they  would  result  in  increasing  an  already  imjust  burden  which 
the  car  rider  is  required  to  bear« 

Public  Charges. 

The  street  railway  system  of  Portland  is  performing  an  im- 
portant and  necessary  public  service,  yet  under  the  present  plan 
of  providing  the  cost  thereof,  only  the  car  rider  contributes- 
And,  not  only  does  the  car  rider  provide  the  entire  cost  of  main- 
taining the  rapid  transit  system  for  the  city,  but,  in  addition, 
he  carries  a  portion  of  the  cost  of  paving  the  streets,  pays  a 

rental  for  the  use  of  bridges  which  belong  to  the  public,  pays  for 
P.U.R.1920C. 
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the  privilege  of  riding. on  the  pablic  streets,  threu^  the  medium 
of  franchise  taxes  and  oar  licenses  and  pays  for  a  portion  oi  the 
cost  of  city  government  through  the  free  transportation  of  city 
employees.    In  effect  it  is  double  taxation. 

The  Company  has  been  to  date  compelled  to  lay  i^proximate- 
ly  two  million  dollars  worth  of  paving,  nearly  one^ialf  million 
of  which  is  as  yet  unpaid.  The  aimual  charge  for  maintenance 
depreciation,  interest,  and  taxes  amounts  to  about  $275,000  per 
amium.  Prospective  paving  on  work  now  under  way,  it  is  esti- 
mated^  will  amount  to  $125,000  during  the  year  1920,  and 
needed  replacements  will  add  nearly  $60,000  additionaL  As 
we  have  heretofore  asserted,  this  paving  adds  nothing  to  the 
efficiency  or  ease  of  operating  the  street  railways,  and  is  of  no 
benefit  to  the  Company  nor  its  patron,  the  car  rider.  Such  ad- 
vantage, as  is  derived  from  its  existence,  accrues  to  the  taxpayer 
or  the  general  public,  or,  when  more  directly  localized,  to  the 
abutting  property  owner;  to  the  automobile  ovmer  or  any  other 
person  who  may  have  occasion  to  use  the  public  streets.  Yet, 
under  the  present  system,  this  burden  is  placed  upon  the  Com- 
pany and  must  ultimately  be  paid  by  the  car  rider  in  the  form  of 
fares.    The  injustice  is  apparent. 

The  bridge  rentals  assignable  to  the  city  lines,  not  including 
the  interstate  bridge  tolls,  for  the  year  1919  amounted  to  $64,- 
780.  This  charge,  together  with  others,  must  also  ultimately 
be  paid  by  the  car  rider,  and  amounts  to  a  toll  paid  by  him  for 
crossing  the  city  bridges.  The  man,  who  crosses  the  bridge  in 
an  automobile  or  truck,  with  passengers  or  merchandise,  occa- 
sions, at  least,  as  much  if  not  more  damage,  yet  pays  no  toll; 
neither  does  the  pedestrian,  causing  an  obvious  discrimination 
between  the  various  kinds  of  traffic. 

Franchise  taxes,  amounting  in  1919  to  $15,472,  and  car 
licenses,  amounting  to  $7,458,  together  with  bridge  tolls  total 
$87,660,  and  it  is  fallacious  reasoning  which  imposes  this  eoi^ 
pense  on  the  rate  payer. 

During  the  year  1919  more  than  400,000  free  rides  were 
given  to  oity-  employees  under  a  franchise  reqiurement,  which 
would  yield  ^t  the  tieket  fare  of  5^  cents  in  excess  of  $22,000. 

If  the  value,  of  the  services  of  these  employees,  to  the  city,  is 
enhanced,  and  the  necessities  of  their  positions  require  frequent 
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car  ridesy  then  tke  city  should  properly  provide  for  thdo*  tralift- 
portation  either  through  salariesy  or  the  jmrchade  and  furnish- 
ing of  tickets.  Certainly  the  praotice  of  requiring  the  fare  pay- 
ing car  rider  to  fumiah  the  ride  is  untenable. 

In  this  oonnection,  we  note  that  the  city  of  Seattle  notwith- 
standing the  street  railway  system  is  munieipally  owned  and 
operated,  paid  to  its  street  railway  department,  during  the  year 
1919,  for  the  transportation  of  their  policemen  and  firemen,  the 
sum  of  $80,000. 

The  amount  of  these  burdens  for  1920  may  be  roughly  sum- 
marized as  follows: 

Maintenance,  paving  already  laid $47,000 

Bridge  rentals 65,000 

Franchise  taxes   15,500 

Gar  licenses 7^00 

Free  transportation  of  city  employees 22,000 

Maintenance,  depreciation,  taxes  and  interest  on  prospective  pav- 
ing (average  6  months)   13,000 

$170,000 

The  items  mentioned  above  constitute  a  regular  annual  charge 
which  may  be  directly  relieved  by  the  vote  of  the  people,  and 
to  said  amount,  as  it  now  appears,  may  be  equitably  added  a 
yearly  charge  of  $80,000,  for  deferred  maintenance  on  paving, 
thus  increasing  the  total  to  $200,000. 

Should  the  city  see  fit  to  assume  the  payment  of  the  unpaid 
portion  of  the  paving  already  laid,  amounting  to  nearly  one-half 
million  dollars,  this  would  further  reduce  the  annual  diarges  by 
approximately  $57,000.  In  addition  to  reduced  annual  charges, 
certain  capital  expenditures  would  be  obviated. 

These  charges  and  burdens  are  the  outgrowth  of  the  custom 
which  has  heretofore  prevailed  of  placing  upon  the  public  serv- 
ice corporations  as  great  a  portion  of  the  public  burden  as  was 
possible.  In  more  recent  years,  however,  with  the  adv^sit  of 
public  utility  regulation,  the  fallacy  of  this  practice  has  been 
repeatedly  demonstrated. 

Other  r^ulating  bodies  have  been  confronted  with  tiiis  same 
problem,  and  efforts  are  being  made  throogfaout  the  entire  coun- 
try to  eliminate  these  objectionable  features.  In  a  recent  ease 
wherein  this  subject  was  involved,  the  Public  Utilities  Com- 
mission of  Bhode  Island  said: 
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^^Throughout  the  oountry  it  eeems  to  be  clearly  the  consensus 
of  opimopDi  on  the  part  of  those  who  have  made  a  study  of  the 
problsBi,  that  the  trolley  compaides  should  be  relieved  of  fran- 
chise tax  payments,  and  the  obligation  to  pay  for  pavements, 
which  are  in  effect  an  indirect  tax  upon  the  car  rider.  Increased 
fares  have  an  immediate  tendency  to  centralize  population  and 
decentralize  business,  clearly  a  social  and  economic  mistake.  The 
problem  can  oaly  be  solved  by  the  sympathetic  co-operation  of 
the  state,  the  municipalities,  the  public,  and  the  Company.  Old 
prejudices  must  give  way  to  the  facts  of  the  present  situation 
if  adequate  trolley  service  is  to  be  maintained."  (Public  Util- 
ities Commission  v.  Bhode  Island  Co.  P.U.R.1919r,  723,  744.) 

This  is  apropos  in  the  instant  case.  If  adequate  oar  servioe 
is  to  be  continued  at  a  minimum  rate  of  fare,  the  car  rider  and 
the  general  public  must  forget  such  prejudices  as  they  may  have 
had  and  adapt  thems^vea  to  the  situation  as  it  exists  to-day 
under  regulation,  where  the  welfare  of  the  car  rider  and  the 
public  is  analogous  to  that  of  the  Company.  The  ultimate  end 
desired  is  to  increase  the  revenue  without  increasing  unequal 
burdens.  The  present  complication  might  be  viewed  as  a  three- 
cornered  partnership  wherein  ignoring  one  would  be  disregarding 
the  interests  of  the  others.  Demands  frc»n  one  that  are  die- 
criminatory  in  operation,  against  his  partners,  become  exactions 
in  effect,  which  work  toward  the  disrupticm  of  the  system,  and 
failure  of  the  plan  is  inevitable. 

These  so-called  burdens,  paving,  bridge  rentals,  franchise  tax- 
es, car  license,  and  free  transportation  are  more  directly  under 
the  authority  of  the  municipal  officers  of  the  oity  of  Portland, 
and  an  amendment  to  the  charter  will  be  required  to  relieve  the 
car  rider  from  payment  thereof. 

We  believe  that  the  present  charter  and  franehise  provisions 
by  which  the  general  puUic  profits  at  the  eaqpense  of  the  car 
rider,  are  unfair,  unjust,  and  discriminatory  and  this  Com- 
mission earnestly  urges  that,  through  proper  procedure,  the  car 
riders  of  Portland  be  given  further  opportunity,  at  the  May 
electiozis  1920,  to  voice  their  sentiments,  through  the  ballot,  in 
relation  thereto. 

Equitahle  Distribuiion  of  Trmmt  Coda. 

From  the  testimony  given  at  the  recent  hearing  in  this  mat* 
P.UJ1.1920C.  ^  . 
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mission  in  ibud  Bay  State  Street  Bailway  case  bearing  upon  this 
aubj^: 

^'The  preeeat  time  is  a  transition  period.  No  one  can  be  sure 
what  the  course  of  prioes  will  be,  <»r  what  the  immediate  future 
is  likely  in  other  respects  to  bring  f<Mrth.  So  far  as  street  railways 
are  concerned,  it  is  in  all  probabUiiy  a  txtfmsition  period  in  an- 
other sensoj  for  it  seems  safe  to  say  tiiat  tlie  present  unsatisfac- 
tory situation  will  lead  to  further  action  of  some  soirt  by  the  gen- 
eral court  Without  undertakijig  to  predict  what  that  action 
may  be,  it  is  oertain  that  there  are  many  who  are  eoming  to  be- 
lieve that  it  is  wiser  to  place  a  part  of  the  burden  of  the  cost  of 
necessary  street  railway  service  directly  upon  the  community 
as  a  whole,  rather  than  to  suffer  increases  in  fares  which  do  not 
produce  the  results  which  they  are  designed  to  produce,  and 
which  are  seriously  disturbing  to  •  social  and  economic  condi- 
tions."    (P.U.R.191&A,  817,  831.) 

Several  plans  have  been  su^ested  whereby  a  portion  of  the 
cost  of  maintaining  the  street  railways  may  be  placed  upon  the 
public  Cost  of  service  plans  similar  to  those  in  use  in  certain 
eastern  cities  have  been  advanced.  It  has  also  been  proposed 
that  a  portion  of  the  cost  be  borne  by  the  taxpayers  tlirough  the 
medium  of  an  appropriation  from  public  funds.  Further  the 
possible  elimination  of  general  city  tazies^  amounting  to  approx- 
imately $50,000  has  been  suggested.  StdU  another  thought  has 
been  advanoed  which  contemplates  the  purchase  and  mainte- 
nance by  the  city  of  the  street  railway  tracks  lying  within  the  city 
limits  of  Portland^  with  a  continuance  of  operation  by  the  Com- 
pany as  at  present 

Track  Ownership. 

As  between  the  various  suggestions  for  relief,  the  latter  would 
seem  to  be  a  very  effective  method  of  producing  the  desired  re- 
sult. The  city  of  Portland  is  provided  vrith  a  system  of  streets 
and  thorou^fares  over  which  street  car^  vehicular,  and  pedes- 
trian traffic  passes.  Through  a  system  of  levying  assessments^ 
hard  surfaced  pavement  is  laid  upon  many  of  its  streets,  to  facil- 
itate the  movement  of  traffic,  with  sidewalks  for  pedestrians. 
These  streets  and  sidewalks  are  constructed  and  maintained  by 
the  public^  except  where  traversed  by  car  lines,  a  portion  of  the 
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paying  cost  is  met  by  the  cat  rider.  Inasmuch  as  provision  is 
made  for  the  vehicular,  motor,  and  pedestrian  traffic  by  the  eity, 
is  it  not  consistent  Ibat  it  shotdd  also  provide  and  maintain  a 
highway  of  steel  in  the  fo^fm  of  street  railway  tracks  for  the 
use  of  the  greater  portion  of  its  citizens  who  are  dependent,  by 
force  of  circumstances,  ni)on  the  street  railway  for  rapid  transit  t 

The  Conmiission's  engineers  have  estimated  that  the  approx- 
imate value  of  all  city  tracks  exclusive  of  wires,  poles,  etc.,  and 
not  including -car  bam  lay-outs  or  the  Vancouver  line  outside 
the  Portland  city  limits,  is  approximately  five  and  a  quarter 
million,  which,  when  deducted  from  the  total  valuati(»i  of  the 
Company's  city  lines  of  $18,789,715,  leaves  a  net  value  of  cily 
lines,  without  tracks,  of  approximately  thirteen  and  a  half  mil- 
lion. However,  ahould  it  later  develop  that  the  tracks  consti- 
tute a  greater  proportum  of  the  street  railway  system  then  it 
naturally  follows,  that  the  extent  of  the  relief  to  the  car  rider 
resulting  from  their  purchase  by  the  city  would  be  correspond- 
ingly greater. 

In  any  event  should  the  electorate  authorize  the  purchase  and 
maintenance  of  the  tracks  by  the  city,  the  matter  of  valuation 
is  entirely  a  question  to  be  later  agreed  upon  between  the  city 
and  the  Company,  by  arbitration,  revaluation,  or  such  other 
procedure  as  will  equitably  establish,  beyond  questicm,  their  fair 
value. 

The  acquisition  and  maintenance  of  the  tracks  by  the  munic- 
ipalily  affects  in  many  ways  the  revenue  of  the  Company.  Pri- 
marily, by  the  marked  reduction  in  valuation,  upon  which  the 
car  rider  is  now  asked  to  pay  a  return,  with  consequent  reduc- 
tion of  the  amoimt  of  money  required  to  cover  depreciation 
which  inmiediately  finds  reflection  in. a  materially  reduced  an- 
nual operating  expense.  In  this  connection,  it  may  be  noted 
that  the  interest  on  municipal  bonds  necessary  to  purchase  the 
tracks  would  probably  be  considerably  lower  than  the  rate  of 
rate  of  return  a  private  company  might  reasonably  expect  upon 
the  same  investment,  thereby  transferring  to  the  gemeral  tax 
payers  a  lesser  burden  than  is  now  borne  by  the  car  rider. 

Next,  maintenance  directly  allocated  to  operating  expense  is 
eliminated,  and  the  patron  of  the  Company  furthfer  relieved, 
and  the  city  taxes  on  tracks  and  pavement  now  chargeable  to 

P.U.R.1920C. 


Digitized  by  VjOOQIC 


44«  OREGON  PUBLIC  SERVICE  COMMISSION. 

the  car  rider  alone  would  be  b(»ni6  by  the  gaieral  public,  and 
the  state  tax  thereon  elimiiiated. 

While  the  thought  advanced  in  the  foregoing  dificussion  may 
be  somewhat  of  a  departure  ixcm  old  established  precedents,  the 
Commission  believes  that  the  exigencies  of  the  times  demand 
more  efficacious  remedies  than  have  been  heretofore  applied. 

From  our  investigations  and  analyzation  of  the  data  at  hand, 
it  is  not  at  all  unreasonable  to  assume  that  the  acquisition  of 
the  tracks  by  the  city,  together  with  the  relief  of  the  burdens 
heretofore  enumerated  would  not  only  place  the  Portland  trans- 
it system,  at  present  and  for  the  future,  upon  a  sound  financial 
basis^  but  permit  of  a  prompt  reduction  in  the  present  rate  of 
fare. 

Arguments  advanced  against  municipal  ownership  and  oper- 
ation of  urban  railway  systems,  such  as  political  interference, 
etc,  would  not  apply  to  city  owned  tracks,  for  the  reason  that 
all  operations  remain  in  the  hands  of  the  Company.  In  fact^ 
track  ownership  only,  properly  safeguarded,  would  preclude, 
in  our  opinion,  any  future  necessity  for  Portland  to  own  and 
operate  the  entire  i^stem. 

The  adoption  of  a  graduated  rental  to  apply  at  such  time  as 
the  Company  earnings  increase  to  a  given  figure,  would  act  as 
a  "governor"  and  accruals  to  the  city  could  be  applied  to  the 
retirement  of  bonds,  or  such  other  purposes  as  would  best  serve 
the  public. 

Finally,  the  adoption  of  some  revised  traffic  plan  similar  to 
those  recently  under  consideration  by  the  city  of  Poi^land  would 
unquestionably  result  in  lessening  the  Company's  operating 
costs.  At  the  present  time  the  various  loop  lines  in  the  business 
section  of  the  cily  intermingle  and  cross  and  recross.  During 
the  hours  of  heavy  traffic,  this  results  in  frequent  delays.  A 
delay  of  a  few  minutes  on  each  car  passing  through  this  congest- 
ed traffic  district  is  not  only  an  inconvenience  to  the  car  rider 
but  is  an  appreciable  expense  to  the  Company,  and  is  ultimately 
assessed  to  the  car  rider.  The  rearrangement  of  these  loops  to 
avoid  a  multiplicity  of  crossings  with  diversion  of  vehicular  traf- 
fic would,  in  our  opinion,  be  facilitated,  if  the  track  ownership 

and  the  direction  of  traffic  was  controlled  by  the  municipality. 
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Obsolescence. 

While  scnne  testfanony  wts  offered  to  &e  effect  that  ^  deotrie 
street  railway  has  he<some  partially  obsolete  aa  a  means  of  rapid 
transit^  thia  foggestion  is  not  borne  out  by  oar  investigation  or 
by  the  reoord  in  thia  ease.  Indeed,  we  can  find  no  foundation 
of  fact  up<m  which  such  an  assumption  might  rest  It  is  un* 
doubtodly  true  that  the  advent  of  the  private  automobile  has 
deprived  the  street  railway  of  an  appreciable  amount  of  traflSc, 
vet  it  certainly  cannot  be  claimed  that  the  private  automobile 
has  displaced  the  electric  railway  as  a  public  means  of  convey- 
anee,  or  that  there  is  less  public  need  for  an  efficient  rapid  tran- 
sit system  than  formerly.  While  the  proportion  of  the  public 
requiring  the  services  of  a  rapid  transit  system  may  be  slightly 
smaller,  yet  the  needs  of  that  proportion  are  just  as  great  as 
formerly.  Furthermore,  the  general  tendency  is  for  the  num- 
ber of  passengers  carried  per  car  mile  to  increase,  rather  than 
decrease,  and  the  street  railway  is  carrying  more  passengers  to- 
day than  ever  before.  While  it  is  impossible  to  predict  what 
the  future  will  develop  in  the  way  of  improvements  and  econo- 
mies, certainly,  until  a  more  efficient,  more  economical,  and 
more  practicable  means  of  rapid  transit  is  found,  the  electric 
railway  cannot  be  said  to  be  obsolete. 

The  California  Commission,  in  Re  San  Di^o  Electric  Kail- 
way  Company  and  Point  Loma  Eailway  Company  as  late  as 
November  14,  1919,  had  this  to  say: 

"The  kind  of  transportation  furnished  by  street  railway  com- 
panies is  no  longer  a  monopoly.  The  development  of  the  auto- 
mobile has  brought  about  a  condition  where  the  motor  vehicle 
will  auttmiatically  take  the  place  of  the  street  railway  if  this 
kind  of  transportation  can  be  rendered  more  economically  by 
automobile  than  it  can  be  by  the  street  car.  This  is  especially 
true  in  California.  I  am  not  convinced,  however,  that  the  time 
bas  arrived  when  our  largest  cities  can  dispense  with  their  street 
car  systems.  I  am  also  satisfied  that  the  electrically  operated 
street  car  will  have  the  better  of  it  when  compared  with  the 
motor  vehicle  in  regard  to  actual  costs,  and  when  all  items  of 
cost  are  taken  into  consideration  as  they  should  be  and  if  imfair 

and  unequal  burdens  ar€>  not  placed  on  the  street  railways.   This 
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is  especially  apparent  when  modem  street  railway  equipment 
i»  taken  iiit6  the  comparison."     (P.U.Rl»MiB,  8«,  121.) 

A  very  comprehensive  study,  concerning  the  practicability 
and  economy  of  bus  line  transportation  was  submitted  in  this 
case  and  testimony  upon  this  subject  diows  convincingly  that 
adequate  bus  line  transportation  sufficient  to  meet  tiie  needs  of 
the  city  of  Portland  would  be  neither  practicable  nor  economical. 
Even  on  the  more  profitable  lines  of  traffic,  it  appears  Aat  the 
cost  would  equal  if  not  exceed  that  of  the  street  railway,  and 
because  of  the  narrowness  of  Portland's  streets  the  congestion 
of  traffic,  which  would  be  occasioned  thereby,  would  make  it 
impracticable  if  not  prohibitive. 

In  a  case  involving  the  Reno  Traction  Company,  the  ITevada 
Public  Service  Commission  had  the  following  to  say  concerning 
bus  line  transportation: 

"Suggestion  has  been  made  that  automobiles  will  take  care 
of  individual  wants  and  that  common  carrier  auto  bus  lines 
may  be  substituted  for  the  city  street  car  lines.  If  it  ever  be- 
comes necessary  seriously  to  consider  the  adoption  of  such  a 
substitute  service,  it  should  be  based  upon  a  co-ordinated  plan 
of  operation  under  the  ownership  of  the  traction  company,  in 
order  that  the  aforesaid  transfer  schedule  services  between  the 
more  important  Reno  districts  and  Sparks  may  be  harmoniously 
and  profitably  maintained  at  the  minimum  cost  to  the  public 
for  the  future.  Otherwise,  it  will  doubtless  be  found  that  an 
automobile  bus  line  service,  operating  independently  and  upon 
schedule  heretofore  and  now  maintained  by  the  city  car  l^ies, 
will  be  more  costly,  and  it  probably  could  not  be  started  or  long 
continued  upon  a  10-cent  fare  and  there  would  be  no  free  trans- 
fer privileges  as  at  present."    (P.U.R1920B,  178,  187.) 

[1]  Although  in  the  past  the  jitney  may  have  been  able  to 
compete  with  the  electric  railway  on  profitable  short  hauls, 
where  the  density  of  traffic  is  great,  it  comes  so  far  from  meet- 
ing the  requirements  of  an  adequate  system  of  rapid  transit, 
that  it  is  not  worthy  of  consideration- 

Unowned  Lmes. 

Among  the  burdens,  which  the  Company  and  the  general  car 
rider  are  required  to  bear,  may  be  listed  the  deficit  now  accruing 
from  the  operation  by  the  Company  of  certain  unowned  lines.. 
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These  linea,  which  include  the  Kings  Heighte^  ArHngton 
Heights,  Westorcr  Terrace  and  Errol  Heights  lines,  were  con- 
structed by  properly  owners  and  real  estate  promoters  for  the 
purpose  of  devdoping  their  respective  communities  and  inter- 
ests, and,  since  their  oonstructiony  have  been  operated  by  the 
Company  under  contracts,  the  provisions  of  which  guarantee  a 
certain  minimum  revemoia  Thesd  oontracts^  however,  are  now 
in  default,  and  no  payments  have  been  made  to  the  Company 
under  their  provisions  for  sometime,  which  results  in  a  substan- 
tial loss,  that  the  general  car  rider  is  required  to  meet. 

It  may  be  of  interest  to  again  quote  the  California  Com- 
mission in  Be  San  Diego  Company  wherein  certain  unprofitable 
operations,  were  in  consideration. 

"Where  public  necessity  and  convenience  does  not  demand  the 
continuation  of  service  on  a  particular  line,  and  where  such 
operation  is  not  self-supporting,  and  where  there  is  no  prospect 
of  its  becoming  so,  then  there  is  no  reason  why  the  balance  of 
the  system  should  be  burdened  with  such  a  loss,  and  the  service 
should  be  discontinued,  unless  there  are  very  strong  considera- 
tions of  operating  or  other  reasons  making  necessary  the  con- 
tinuation of  such  a  service.'*     (P.IJ.R1920B,  86,  113.) 

[2]  During  the  twelve  months  ending  July  31,  1919,  there 
was  received  from  the  operation  of  the  above-mentioned  lines 
$5,948.81,  whereas  the  operating  expenses  thereof  amounted 
to  $25,016.63,  leaving  a  deficit  of  $19,016.63  to  be  borne  by  the 
general  car  riders  of  the  system. 

We  quote  from  P.  S.  C.  Ore.  Order  No.  275,  issued  October 
5,  1917,  with  reference  to  the  subject  under  discussion. 

"They  are  operated  by  this  Company  under  various  agree- 
ments and  have  never  been  considered  a  part  of  its  property. 
N^o  allowance  was  made  in  the  figures  of  value  fixed  by  llie  Com- 
mission for  these  lines.  Under  the  various  agroeiiients,  the 
operating  expenses  are  guaranteed  by  the  owners,  but  are  now, 
in  most  instances,  considerably  in  arrears.  If  these  lines  are 
to  continue  to  operate  under  these  agreements  at  an  actual  out- 
of-pocket  loss,  it  shonld  be  at  the  expense  of  the  stockholder  and 
not  the  patron.  As  a  street  railway  venture  they  were  not  a 
prudent  expenditure  of  money.  That  this  fact  is  recognized 
by  the  Company  is  evidenced  by  its  failure  to  exercise  the  op- 
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tioB,  which  it  holds  under  its  agreement  with  the  ownen,  to 
take  over  these  lines,"     [P.F.R.1918A,  751,  766.] 

It  is  quite  apparent  that  the  majority  of  these  lines  eould 
not  be  put  on  a  paying  basis  ev«n  at  very  materially  increased 
fare,  and  if  the  owners  or  interests  responsible  for  th^r  con* 
struction,  or  those  particularly  interested  in  their  operation, 
are  not  sufficiently  concerned  to  carry  out  their  part  of  the  oper- 
ating agreements  and  bear  their  full  share  of  the  burden,  cer- 
tainly this  Commission  cannot  consistently  require  the  Company 
to  continue  to  carry  the  entire  load  at  the  expense  of  the  r^nain- 
ing  car  riders. 

Service. 

During  the  course  of  this  proceeding,  the  question  of  service 
has  been  raised  by  various  witnesses,  and  inasmuch  as  the  cost 
of  operation  and  consequently  the  rate  of  fare  necessary  to  be 
charged  therefor,  must  depend  largely  upon  the  character  of 
service  afforded,  and  the  car  rider  must  pay  for  the  amount  of 
service  rendered,  this  question  is  a  factor  worthy  of  considera- 
tion. 

One  witness  testified  that  the  service  was  extremely  poor,  and 
that  the  car  riders  would  be  willing  to  pay  as  much  as  a  10-cent 
fare,  if  necessary,  in  order  to  obtain  adequate  service.  Still 
another  witness  testified  that  it  was  better  than  was  needed  and 
that  it  was  possible  that  some  saving  in  expense  could  be  effect- 
ed by  a  reduction  thereof.  Still  other  witnesses  testified  that  it 
was  all  that  could  be  expected  and  was  entirely  satisfactory. 

For  comparative  purposes,  we  again  note  that  the  Seattle  sys- 
tem, although  with  a  possible  shorter  average  haul,  yet  with 
nearly  the  same  track  mileage  and  number  of  cars  in  service, 
cairies  approximately  40  per  cent  more  passengers  per  car  mile 
than  the  Portland  Railway  Light  &  Power  Company. 

From  a  perusal  of  this  testimony,  and  from  personal  investi- 
gations made  by  the  Commission,  we  are  of  the  opinion  that, 
with  possibly  a  few  exceptions,  the  service  now  afforded  is  rea- 
sonably satisfactory  and  as  good  as  the  car  riders  desire  to  pay 
for.  While  a  material  saving  in  operating  expenses  might  re- 
sult from  general  service  reductions,  we  do  not  believe  such  a 
plan  would  meet  with  favor  in  the  eyes  of  the  car  riding  public. 

P.U.R.1920C. 

Digitized  by  VjOOQIC 


BE  PORTLAND  RAILWAY,  L.  t  P.  CO.  461 

Cwuilusian: 

The  topic  of  street  railways  lias  been  the  subject  of  broad  dis- 
eossion  since  the  beginning  of  the  war.  Beyond  doubt  the  ques^ 
tion  is  a  serious  one  and,  since  the  National  Administration 
has  refused  to  interfere,  it  devolyes  upon  the  states  and  munici- 
palities to  solve.  In  the  state  of  Oregon,  this  duty  is,  by  law, 
imposed  upon  this  Commission,  as  a  tribunal  constituted  to  hear 
and  determine  the  applications  of  public  utilities.  To  perform 
this  function  the  Commission  is  presumed  to  use  average  in- 
telligence guided  by  reason  and  justice;,  and  its  orders  have 
that  judicial  standi]^  in  law  that  warrants  enforcement  until 
there  is  a  reversal  by  a  higher  judicial  tribunal.  Our  vision, 
therefore,  should  not  be  so  circumscribed  as  to  prevent  us  from 
following  new  and  practical  plans. 

The  Commission  finds  no  appreciable  difference  between  this 
application  and  the  many  others  it  has  had  under  advisement 
in  previous  years,  but  times  have  changed.    People  and  govern-    ' 
ments  are  becoming  more  progressive.     Justice  must  prevail  if 
we  desire  to  preserve  the  utilities,  industries,  and  our  country.  * 

If  Portland  is  to  continue  to  advance  and  hold  its  place  among 
the  larger  cities  of  the  West,  an  efficient  system  of  rapid  transit 
is  indispensable  and  must  be  maintained.  Failure  of  such  sys- 
tem would  prove  not  only  injurious  to  the  reputati^m  of  the 
city,  but  would  also  redound  to  the  detriment  of  the  business  in- 
terests and  the  people  generally. 

Wore  this  Commission  obsessed  with  the  idea  that  an  imme- 
diate increase  iH'  fares  is  the  one  and  only  solution  for  the  trans- 
it problem,  an  order  to  that  effect  could  readily  be  issued.  Such 
action  might,  however,  be  construed  as  an  attempt  upon  our 
part  to  influence,  by  duress,  the  votes  of  the  electorate^  and  we 
believe  it  ill-advised  to  take  any  action  which  might  be  so  inter- 
preted. We  believe  the  voter  should  be  allowed  to  express  his 
views  upon  the  principles  involved  in  this  situation,  uninfluenced 
by  any  order  issued  fixing  fares. 

We  are  suggesting  the  car  rider,  in  these  extraordinary  times, 
have  his  prerogative  as  a  citizen  to  exercise  his  right  of  suffrage 
and  an  opportunity  to  participate  in  this  municipal  regulation; 
a  chance  to  say  whether  or  not  the  streets  and  bridges  of  Port- 
land were  dedicated  to  one  class  to  the  exclusion  of  himself^  and 
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go  further  to  say  whether  the  car  tracks  are  part  of  the  streets 
occupied;  aad,  therefoi^,  to  be  cwned  and  maintained  as  other 
streets  of  the  city  of  Portland. 

We  are  not  prepossessed  with  o^unicipal  ownership  and  opera- 
tion of  the  street  car  system  as  a  whole,  but  we  do  believe  that 
the  street  car  tracks  are  part  of  the  streets  of  Portland  and  as 
such  these  streets  should  be  owned  from  curb  to  curb  and  main- 
tained as  any  other  streets.  In  the  purchase  of  the  trades  and 
the  relief  of  the  public  burdens  lies  the  prospect  of  a  reduced 
fare  and  the  taxpayer's  opportunity  to  assume  an  equitable  pro- 
portion of  the  expense  of  the  traniHt  system. 

When  Boch  a  plan,  as  herein  outlined,  can  be  offered  to  the 
people  for  an  expression  of  their  sentiment,  it  is  clearly  our 
duty  to  allow  those,  who  bear  the  burden,  an  opportunity  to  in- 
dicate their  desires.  We  believe  that  in  a  period  of  reconstruc- 
tion, such  as  the  country  is  passing  through  at  this  time,  we 
should  be  fully  advised  of  the  desires  of  the  majority  of  people 
affected  before  attempting  to  employ  methods  which  experience 
teaches,  have  generally  failed  to  produce  the  desired  effect 

There  is  a  distiuct  sentiment  at  this  time  on  the  part  of  the 
public  to  remedy  the  situation,  and  we  are  of  the  opinion  that 
the  electorate  should  very  properly,  especially  in  view  of  the 
impending  election,  be  now  afforded  the  opportunity  to  consid^ 
and  promptly  decide  the  question.  To  do  otherwise  would  be 
bureaucratic. 

After  full  consideration  of  all  phases  of  the  subjects  herein 
presented,  the  Commissicm  is  of  the  opinion  that  final  action 
herein  should  be  held  in  abeyance,  and  the  matter  continued 
upon  the  dockets  of  the  Commission  for  such  further  action  as 
may  be  found  meet  and  proper  in  the  premises,  and  it  is  so 
ordered. 

Dated  at  Salem,  Oregon,  this  23d  day  of  March,  1920. 

Public  Service  Commission  of  Oregon,  by  Fred  G.  Buchtel, 
and  Fred  A.  Williams,  Commissioners. 

Corey,  Commissioner,  dissenting:  I  caimot  concur  in  the 
majority  opinion  for  the  following  reasons: 

After  one  of  the  most  careful  and  exhaustive  investigations 
ever  made  by  this  Commission,  it  issued  its  order  on  January 
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5,  1918  [F.TJ.R1&18B^  266],  effectiTe  Janwry  15,  1918,  fix- 
ing a  6-ceiiifc  fare  ior  the  Pc^rtlaiid  Railway,  Light  &  Power  Com- 
pany's street  car  aerriee  ift  the  city  of  Portkueid,  and  it  was 
fuiher  ordered  that  the  car  company  should  rMdei^  to  ttis  Oom- 
misaion  r^ular  reports  of  its  operation,  undBr  the  increased 
rate  allowed,  that  ^e  0<»nmission  mi^it  be  kept  fully  advised. 

These  rates  were  duly  put  into  effect  and  have  been  continued 
to  the  present  time.  Verified  reports  made  to  this  Commission 
and  exhibits  introduced  at  the  hearing  held  on  1^  present  ap- 
plication September  22,  1919,  and  final  hearing  February  2  to 

6,  inclusive,  1930,  show  conclusively  that  there  was  no  decrease 
in  earnings  of  the  Coaaspany  on  account  of  the  said  increase  in 
rates.  The  gross  earnings  constantly  increased  until  January, 
1920.  The  gross  earnings  for  February,  1920,  was  approxi- 
mately $25^000  less  than  for  February,  1919«  The  net  earnings, 
however^  have  constantly  decreased,  owing  to  unprecedented  in- 
creases in  wages  to  employees  (three  increases  having  been 
awarded  by  Federal  and  other  boards  since  our  former  order) 
and  corresponding  increase  in  cost  of  materials  and  supplies. 

The  record  herein,  supported  by  the  Commission's  investi- 
gati<m  throu^  its  engineers  and  accountants,  as  well  as  that 
made  by  the  city  of  Portland  through  Mr.  J.  P.  Newell,  an 
eminesit  engines,  and  Mr.  Alexander  Toung,  expert  account- 
ant; also  the  investigation  made  by  Mr.  E.  H.  Hopson,  an  en- 
gineer of  many  years'  practice^  who  voluntarily  devoted  mudi 
of  his  valuable  time  toward  solving  this  perplexing  problem  on 
an  equitable  basb  to  all  ooncemed,  as  well  as  the  stipulation 
between  the  city  of  Portland  and  the  Portland  Railway,  Light 
k  Power  Company,  under  date  January  10,  1920,  up<m  which 
the  application  of  the  city  of  Portland  for  extension  of  a  street 
railway  line  to  St.  Johns  Terminal  was  recently  dismissed  by 
this  Commission  on  the  stipulation  of  the  city  of  Portland, 
''That  the  Portland  Bailway,  Light  &  Power  Company  has  not 
and  cannot  obtain  the  necessary  funds  with  which  to  construct 
said  extension,"  proves  conclusively  to  my  mind  that  the  gravity 
of  the  Company's  financial  diatressi  danands  immediate  relief. 

Both  Mr.  Newell  and  Mr.  Hopion  have  stated  in  the  record 
th^t  a  rate  i^i  exoesa  of  a  7«ceirt  fape  is  necessary  to  cover  oper- 
ating costs  and  meet  other  financial  obligations  and  give  a  fair 
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return  upon  the  prewar  value  of  this  plants  aa  fixed  by  thia 
G>mnii8aion.  It  waa  also  definitely  determined  by  Mr.  Newell 
that  the  total  operating  expenses  and  deduoticms  from  income 
amount  to  7.16  oenta  per  revenue  passenger.  If  a  7  per  oeat 
return  waa  to  be  allowed  tiiis  utility  on  the  six  million  over 
bonded  indebtedneas  representing  stockholders  equity  assigned 
to  street  railways,  the  oost  per  reivenue  paasenger  would  be  7.76 
cents.  If  a  return  of  7  per  cent  be  provided,  the  deficiencj 
amounts  to  approximately  $86,000  per  month  or  $1,000,000  per 
year. 

In  addition  to  the  cash  requirement  here  shown,  an  additional 
amount  of  $20,000  per  month  was  found  to  be  necessary  for 
deferred  maintenance. 

I  am  fully  aware  that  hi^er  fares  do  not  always  produce  in- 
creased revenue.  A  study  of  the  results  obtained  from  7'cent 
fares  in  twenty  of  die  one  hundred  twenty  cities  having  7-cent 
fares  shows  that  such  increases  do  not  produce  a  40  per  cent 
increase  over  the  5-e^it  fare.  Such  increases  have  averaged 
about  20  per  cent  Normally,  the  loss  in  traffic,  therefore,  seems 
to  be  progressive  as  the  rate  increases. 

As  no  one  can  foretell  the  exact  result  of  any  schedule  of 
rates  we  may  prescribe,  I  believe,  under  the  circumstances  sur- 
rounding this  case,  and  in  order  to  assure  a  continuity  of  ade- 
quate service,  public  opinion  will  support  the  Commission  in 
allowing  a  large  measure  of  liberty  in  trying  out  new  rates.  The 
public  is  fair  minded  if  it  once  understands  the  facts  and  will 
not  oppose  an  increase  in  fares  when  the  cards  are  all  laid  on 
the  table,  as  has  been  done  in  this  case,  so  the  situation  may  be 
made  clear.  The  public  is  beginning  to  realize  it  is  now  more 
a  case  of  what  service  shall  be  rendered  than  what  return  shall 
be  given  the  street  car  company. 

As  any  further  increase  in  fares  normally  may  be  expected 
to  reduce  riding  somewhat,  the  problem  before  us,  in  my  opinion, 
is  to  preserve  as  much  as  possible  the.  traffic,  and  at  the  same 
time  increase  the  revenue.  It  is  needless  to  state  that  the  street 
car  service  in  Portland  is  an  absolute  necessity.  No  other  trans* 
portation  facility  is  ready  to  take  its  place  and  render  equivalent 
service  at  anywhere  near  tho  price  the  record  herein,  to  my  mind, 
shows  to  be  necessary.  '   ..:..>  .--  ^-n  . 
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Quoting  also  from  the  findings  and  order  of  the  Maasachizsetta 
Gommisaion  from  which  the  quotations  used  in  support  of  the 
majoritj  deeiaiona  were  made:  '^Thia  Cemmission  waa  oreated, 
we  assume,  to  protect  the  general  puUio  interest  Under  pres- 
ent abnormal  eonditionSy  dealing  with  a  situation  so  critical  as 
the  one  bj  which  we  are  now  confronted,  where  the  solution  of- 
fered by  the  Company  is  so  uncertain  and  hazardous,  we  believe 
we  are  justified  in  disregarding  speculative  estimates  or  arbi- 
trary rules,  and  in  taking  the  action  which  our  best  judgment 
leads  us  to  believe  will  secure  the  best  net  rlBSults  for  all  con- 
cerned. The  Company  is  in  dire  need  of  additional  revenue,  if 
only  to  provide  a  safe  margin  above  necessary  expense  of  oper- 
ation. Stating  our  proposition  broadly,  we  propose  to  authorize 
for  a  brief  trial  period  an  increase  in  rates  which  seems  likely, 
in  our  opinion,  to  produce  a  larger  actual  gain  in  receipts  than 
the  tariff  proposed  by  the  Company,  and  will  at  the  same  time 
result  in  less  serious  damage  to  the  community,  leaving  the  fu- 
ture to  be  dealt  with  in  a  manner  which  we  ahall  hereinafter 
indicate/^     [P.U.K.1919A,  817,  831.] 

''In  proposing  tiiis  new  schedule  the  Commission  desires  to 
impress  upon  the  communities,  as  strongly  as  it  can,  the  need 
for  full  co-operation  with  the  Company.  Whatever  may  have 
been  the  sins  or  errors  of  the  past,  the  water  is  over  the  dam 
and  little  good  can  come  from  dwelling  upon  them  now.  More- 
over, it  is  clear  that  the  chief  factor  in  the  present  unfortunate 
pli^t  of  the  Company  is  the  recent  extraordinary  rise  in  wages 
and  prices,  rather  than  any  of  these  things.  It  is  a  condition 
by  which  the  public  is  now  confronted.  The  problem  is  not 
one  of  securing  any  immediate  return  of  any  particular  amount 
on  the  investment,  but  of  meeting  the  necessary  and  unavoid- 
able cost  of  furnishing  the  service.  If  the  railway  should  be 
sold  at  a  foreclosure  or  receiver's  sale,  and  even  if  it  should  be 
split  up  into  a  number  of  different  parts,  the  same  problem  would 
remain  under  present  conditions."     [P.TJ.R1919A,  817,  885.] 

Following  which  language  the  Massachusetts  Commission 
than  prescribed  and  ordered  a  10-cent  cash  street  car  fare  with 
tickets  in  quantities  at  7  cents  each. 

In  the  order  of  the  Bkode  Island  Conunission  from  which 
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supporting  quotation  was  also  made,  is  prescribed  2-iiiile  zones 
with  6-cent  fare  for  each  with  a  2-cent  transfer. 

The  cost  of  operating  libe  street  cars,  manifestly,  must  be 
borne  by  some  one,  either  by  the  investor,  the  car  rider,  or  the 
public  through  taxes*  I  am  of  the  opinion  tliat  close  co-opera- 
tion between  the  investor,  the  rider  and  the  publie  must  obtain 
to  secure  the  best  results.  The  investor,  through  the  circum- 
stance of  imfortunate  investment  in  the  plant,  must  share  with 
the  car  rider  and  the  public,  and  cannot  hope,  under  present 
conditions,  to  obtain  a  liberal  return  upon  his  investment,  and 
more  especially  so  when  it  did  not  receive  an  ample  return  dur- 
ing normal  times.  Low  street  car  fares  are  of  such  importance 
to  the  city  of  Portland  that  the  street  car  service,  as  a  business, 
should  not  be  operated  for  the  purpose  of  exploiting  the  car 
rider  for  the  relief  of  the  public.  Special  taxes  and  imposts 
such  as  bridge  rentals,  paving,  and  free  transportation  of  city 
employees  ostensibly  placed  on  the  Company,  are  all  borne  by 
the  car  riders,  and  these  imposts  all  unduly  increase  the  cost  of 
the  service  and  may,  very  properly,  be  assumed  by  the  city  of 
Portland  and  paid  out  of  taxes. 

Testimony  does  not,  however,  disclose  that  the  removal  of 
these  imposts  would  materially  reduce  the  rate  of  fare,  as  a  fare 
in  excess  of  6  cents  would  still  be  necessary  under  present  condi- 
tions. 

Under  the  present  state  of  facts  disclosed,  I  do  not  believe 
that  either  the  amount  of  investment  or  the  fair  value  of  the 
property  used  in  the  public  service  by  this  Company  is  necessarily 
the  measure  by  which  we  must  determine  a  just  and  reasonable 
rate  in  this  instance.  The  public  does  not  guarantee  public 
utility  property  against  all  commercial  difficulty.  In  determin- 
ing a  just  and  reasonable  rate,  under  the  present  circumstances, 
it  must  be  arrived  at  by  finding  a  commercial  price  which  will 
insure  the  greatest  amount  of  revenue  and  at  the  same  time  will 
be  a  fair  price  alike  to  the  utility  and  to  the  public,  and  such 
rate  should  not  exceed  the  value  of  the  service  rendered,  regard- 
less of  loss^  which  arQ  to  be  suffered  by  a  utility  which  may 
have,  inadvisedly,  constructed  its  lines  so  as  to  too  closely  parallel 
the  same  and  which,  may  iiave  enterM  into  contracts  to  afford 
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service  in  sparsely  settled  districts  which  have  profed  to  b^  a 
burden  to  both  the  Oorapanj  and  the  oar  rider. 

I  do  not  belieye,  however,  that  after  an  unproductive  line  has 
been  built  and  equipped  it  should  be  abandoned  if  it  can  earn 
operating  expenses,  as  the  interest  on  the  investment  would  also 
be  lost  bv  abandonment.  I  am  of  the  opinion  a  transfer  charge 
might  be  equitably  made  in  such  instances,  thus  removing  part 
of  the  burden  of  maintaining  same  from  the  other  oar  riders 
who  are  in  no  way  responsible  &r  the  promotion  of  real  estate 
ventures. 

I  fail  to  see  wherein  this  application  differs  materially  from 
the  many  that  have  been  passed  upon  recently  by  this  Commis- 
sion and  substantial  increases  allowed  thereon* 

Further,  in  my  opinion,  a  purely  administrative  body  such 
as  this  Commission,  created  to  carry  into  effect  the  acts  of  the 
legislature,  is  not  justified  in  withholding  aid  where  it  is  so 
clearly  demonstrated  that  an  emergency  esists,  and  certainly 
not  authorized  to  exercise  an  arbitrary  act  in  order  to  force 
favorable  legislation  in  the  interests  of  the  Company  and  the 
car  riders.  I  am  not  aware  that  there  is  any  ooaicerted  action 
to  place  a  measure  for  relief  on  the  ballot,  and  as  the  time  re- 
maining now  in  which  to  do  so  is  very  limited,  in  justice  it 
seems  to  me  the  car  company  is  at  ouse  entitled  to  some  relief. 

The  record  herein  discloses  that  the  remofval  of  all  imposts 
possible  by  the  ballot  (less  than  $260,0(M))  is  only  one-fouith 
of  the  amount  the  record  shows  to  be  necessary.  The  removal 
of  these  unjust  charges  would  but  reduce  the  amount  of  fare  by 
one-half  cent  less  than  would  otherwise-  be  necessary.  Delay  in 
relief  until  after  the  primary  election  in  May  in  order  to  give 
the  public  another  oppoi*tunity  of  voting  on  the  qitestioii  bf  elim- 
ination of  the  municipal  imposts,  even  if  successful,  would 
place  the  car  company  in  such  dire  straits  financially  at  that 
time  that  I  believe  an  8-cent  fare  would  be  found  necessary, 
notwithstanding  the  elimination  of  the  burdens  referred  to. 

In  my  opiiiion,  a  reasonable  increase  in  car  fare  at  this  time, 
sufficient  at  least  to  assure  good  service,  need  not  interfere  with 
the  flaomg  of  ihe  measure  upon  the  ballot,  and  after  the  voters 
have  registered  their  desires  in  the  matter,  the  Commission 
could  again  review  the  rates,  as  it  will  have  to  da  in  either  event 
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.  Four  months  after  the  6-cent  fare  order  the  city  decided  not 
to  abolish  municipal  imposts  by  a  vote  of  27,327  against  to  5,- 
867  for.  The  voters  having  refused  to  relieve  the  car  company 
from  approximately  $200,000  imposts  in  1918, 1  do  not  believe, 
are  going  to  vote  this  year  to  relieve  the  oar  company  of  said 
sum  and  obligate  the  city  to  expend  $5,000,000  to  acquire  the 
street  car  tracks,  and  go  into  partnership  with  the  car  company 
to  an  extent  never  before  attempted  by  any  city  in  the  United 
States,  The  only  city,  of  which  I  am  aware,  that  is  the  owner 
of  the  street  car  tracks,  other  than  those  cities  wherein  municipal 
ownership  obtains,  is  in  Canada.  Said  city  owns  the  car  tracks 
which  are  leased  to  the  car  companies,  but  it  is  a  well-known 
fact  that  maintenance  has  always  been  so  far  deferred  by  the 
city  that  the  track  is  constantly  in  a  hazardous  condition. 

Based  upon  the  forgoing  and  the  record  herein,  justice  de- , 
mands  that  at  least  a  7-cent  fare  with  a  1-cent  transfer;  with 
50-ride  tickets  for  $3.25;  unlimited  school  children's  tickets  to 
remain  a  4  cents  eadi,  is  necessary  to  insure  continuity  of  serv- 
ice, and  redound  to  the  best  interests  of  the  car  rider,  the  city 
of  Portland,  and  the  street  car  company. 

"Justice,"  said  Daniel  Webster,  *^is  the  greatest  interest  of 
man  on  earth.  It  is  the  ligature  whidi  holds  civilized  beings 
and  civilized  nations  together.  WhM*ever  its  temple  stands,  and 
80  long  as  it  is  hcmored,  there  is  a  foundation  for  social  security, 
general  happiness^  and  the  improTemeut  and  progress  of  our 
race.'' 
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CITY  OF  PITTSBUEGH 

V. 

PITTSBURGH  RAILWAYS  COMPANY  et  aL 

[Complaint  Docket  No.  1571.] 

Public  utilities  —  Holding  companies, 

I.  The  Pennsylvanis,  Commissioii  has  no  jvrisdietioii  om  a  earn- 
pany  merely  because  it  owns  the  capital  stock  and  other  obligations 
of  a  street  railway  company,  where  it  is  not  itaeli  aagaged  in  street 
railway  opeoratloiu 
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CamuU^BianB  —  Juriadietion  —  Complaint  -<>  Jfonoperatino  company* 

2.  Tbe  jurisdiction  of  the  Pennsylvania  Commission  over  alleged 
street  railway  companies,  cannot  be  predicated  on  complainte  relative 
to  rates  and  service,  where  their  properties  have  all  pftssed  to  an 
operating  company,  and  they  have  ceased  to  function  as  common  car- 
riers. 

ConamMMmuA  tetir  —  Im^painnemt  of  cam»radi  '^Jfrandkiae  roMa. 

3.  The  Pennsylvania  Commission  has  power  to  regulate  rates  al- 
though fixed  by  franchise. 

Service  —  Absence  of  funds  —  Receivership  —  Withholding  of  orders, 

4.  Orders  looking  to  the  improvement  of  the  service  of  a  street 
railway  oMnpany,  which  is  in  the  hadda  of  a  receiver,  and  is  without 
funds  or  credit,  should  be  withheld  until  the  company  has  had  an 
opportunity  to  place  itself  in  a  position  to  dissolve  the  receivership 
and  to  procure  funds  with  which  to  carry  out  the  orders  of  the  Com- 
misiion. 

Bates  'm.  BxisUng  ratea  —  Burden  of  proof. 

6.  The  burden  of  proof  in  an  attack  upon  rates  that  hare  been  In 
effect  for  years,  is  upon  the  complainant 
Bates  —  Street  raUiDays  —  Reasonableness  per  se. 

6.  The  Pennsylvania  Commission  cannot  say  that  a  street  rail* 
way  fare  of  10  cents  cash  with  a  ticket  rate  of  7i  cents  used  by  a  very 
large  part  of  the  passengers,  is  prohibitive  per  se,  and  a  complaint 
against  such  rate  must  be  dismissed  where  it  does  not  produce  a  larger 
gross  revenue  than  the  utility  is  entitled  to  receive. 

YeHwMon  —  Overheads  -«  Cost  of  ftnaneinff, 

7.  The  cost  oi  financing  is  not  an  item  which  can  be  carried  into 
the  fixed  capitalization  of  a  utility. 

Toluation  —  Going  value, 

8.  It  is  the  duty  of  the  Pennsylvania  CommissloB  fai  determining 
fair  value,  to  make  due  allowanee  lor  goiqg  vahM. 

TahtaUom  —  Ascertainment  —  Reproduction  cost  —  Accrued  depredm* 
Won. 

9.  In  ascertaining  the  reproduction  cost  of  property,  deduction 
should  be  made  for  accrued  de|>rec]ation. 

Talumtian  —  lloma  —  Cost  of  consolidaUon, 

10.  The  Pennsylvania  Commission,  in  valuing  the  property  of  a 
street  railway  company,  took  into  Consideration  consolidation  costs 
actoally  paid  by  the  company. 

CohSoHdmtian,  ntergerf  and  saMe  —  Jjoeae  conMnatien  — *  MiMa* 

Discussion  of  evils  of  loose  oombination  of  separate  but  sUll 
existent  corporations,  p.  462. 

Service  — -  Adequacy  —  Necessity  of  credit. 

Discussion  of  necessity  of  restoration  of  credit  of  utility  in  order 
to  improve  service^  p.  407. 
Fal«aMon  —  Going  value. 

Discussion  of  elements  constituting  going  value,  p.  48& 

[March  22,  1920.] 
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Complaint  relative  to  street  railway  rates  and  service;  com- 
plaint dismissed  except  as  to  certain  points  specifically  reserved. 

By  the  Commission:  The  complexity  of  the  issues  involved 
in  tiie  sixty-two  complaints  against  the  Pittsburgh  Kailways 
Company ;  the  lai^  amount  of  testimony  taken  t,t  the  hearii^ 
before  the  Commission,  covering  several  thousand  typewritten 
pages;  the  numerous  exhibits,  tabulations,  and  chartered  studies 
relating  to  the  respondent's  operation,  equipment,  income,  and 
expenses;  the  report  of  the  valuaticm  conference  whioh  was 
created  by  agreement  of  the  parties,  together  with  several  vol- 
umes of  supporting  data,  being  the  results  of  the  labors  of  that 
conference  which  required  nearly  eighteen  months,  and  a  corps 
of  experts  and  assistants  to  complete,  and  now  before  ikis  Com- 
mission for  consideration,  present,  in  the  number  and  character 
of  the  problems  involved,  a  task  of  considerable  magnitude. 

Over  fifty  of  these  complaints  were  lodged  by  cities,  boroughs, 
and  townships  of  Allegheny  county  in  which  the  respondent 
company  operates.  The  remainder  were  filed  by  individuals, 
chambers  of  commerce,  and  other  organizations.  The  issues 
raised  were  almost  as  various  as  the  omiplaints  were  numeirous. 
To  attempt  to  classify  them  except  under  very  broad  generali- 
zations would,  at  least  for  the  present,  serve  no  useful  purpose 
and  would  lead  us  into  a  consideiration  of  many  details  and, 
therefore,  away  from  certain  primary  and  fundamental  matters 
which,  i»'tbe  judgment  of  the  Comrnission,  ought  first  to  be 
determined  in  order  that  the  respondent  may  be  rehabilitated 
on  the  basis  of  a  sound  economic  and  financial  policy,  and  the 
service  which  it  renders  to  the  city  of  Pittsbufgh  and  vicinity 
made  adequate  to  meet  the  public  needs.  Compositely  viewed, 
these  (jomplaints  allege  inadequacy  of  the  respondent's  service 
and  unreasonableness  of  the  respondent's  rates  of  fare.  The 
service  6oAiplaint^  and  the  testimony  ^addoeed  in  support  involve 
numerous  features  of  railway  operation,  condition  of  cars,  rout- 
ing, crowding,  regularity  of  runs,  condition  of  tracks,  and  safety 
in.  addition  to  the  character  of  service  in  particular  complaining 
municipalities.  The  complaints,  with  respect  to  the  reasonaWe- 
ness  of  the  rates,  likewise  involve  matters  which  are  both  gen- 
eral and  local  in  character.     It  seems  to  the  Commission  inad- 
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Tiaable^  even  if  it  wero  preaeutfy  possible^  to  attempt  to  make 
6pe<ufie  dispoditicm  of  all  of  tbem,  particularly  those  which  pre- 
sent more  local  aspect^  for  these  to  a  certain,  if  not  a  very  large, 
extent  axe  dependent  upon  the  inore  general  propoaitions  of  f  ar^ 
reaching  importance  to  the  company  and  the  public  which  the 
Oonunissian  will  seek  to  dispose  of  in  this  report  and  acoom.- 
panying  order.  The  Commission  will,  therefore,  retain  juris- 
diction of  all  matters,  not  herein  diapoeed  of,  so  that  from  time 
to  time  it  may  make  aueh  further  ordera  aa  will  assure  to  the 
several  complainants  such  relief  and  unproved  service  and  local 
adjustment  of  zones  and  rates  as  may  be  found  to  be  just,  fair, 
and  reasonable  under  the  evidence. 

Subsequently  to  the  filing  of  the  earlier  complaints,  and  after 
several  hearings  had  been  had,  the  United  States  district  court 
for  the  western  district  of  Pennsylvania  appointed  receivers, 
and  respondent's  property  has  since  been  operated  by  them, 
and  these  receivers  were  made  parties  to  the  pending  proceed- 
ings. Several  increases  and  changes  in  the  rates  of  fare  have 
been  made  by  the  respondent,  and  later  by  the  receivers  since 
the  initial  complaint  was  presented.  To  each  of  these  increases 
additional  complaints  were  filed  which,  for  the  purpose  of  hear- 
ings, were  consolidated  with  the  earlier  ones,  and  all  are  now 
before  us  for  disposition. 

The  last  increase  in  rates,  which  was  made  under  the  receiver- 
ship, calls  for  a  basic  fare  of  10  cents  or  four  tickets  (metal 
tokens)  for  30  cents.  These  rates,  being  presently  in  effect  and 
superseding  all  prior  ones,  our  inquiry  as  to  the  reasonableness 
of  respondent's  charges  may,  with  the  jurisdictional  reservation 
heretofore  noted,  be  limited  to  the  present  tariff  schedule. 

The  railway  system  of  respondent  embraces  over  600  miles 
of  single  track,  of  which  442  are  on  paved  streets.  The  company 
has  69^  miles  of  private  right  of  way.  It  has  1,861  cars  of 
which  1,630  are  passenger  cars,  10  are  freight  and  express  cars, 
and  229  are  service  cars.  The  company  owns  33  car  houses,  9 
shop  buildings,  and  53  miscellaneous  buildings  and  structures. 
It  owns  167  bridges  and  has  contributed  to  the  cost  of  32  others. 
Mt  Washington  Tunnel,  3,500  feet  in  length,  is  part  pf  its 
system*  It  distributes  its  power  which  is  purchased  from  the 
Duquesne  light  Company  through  15  substations  which  are 
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owned  by  tbe  respondent  In  1918,  it  operated  33,578,578  car 
miles,  4,209,989  car  hours,  and  carried  264^232,937  passengers 
in  addition  to  2,372,070  passengers  carried  on  its  inclines.  It 
purchased,  during  that  year,  173,500,078  kilowatt  hours  from 
the  Duquesne  Light  Company.  Its  lines  supply  the  city  of 
Pittsburg  with  street  car  service,  and  extend  therefrom  to  numer- 
ous surrounding  boroughs,  cities,  and  localities  in  Allegheny 
county.  The  territory  is  one  presenting  unusual  topographical 
difficulties  for  street  car  operation.  Its  system  was  made  up  of 
some  200  separately  incorporated  companies  (among  them  in- 
cline plane  companies),  many  of  which  contiiuie  their  corporate 
existenca  Their  franchises  to  operate  on  streets  designated  in 
their  charters,  or  by  municipal  consent,  now  give  the  respond- 
ent the  legal  right  to  operate  in  a  considerable  portion  of  the 
territory  embraced  within  its  system.  Many  of  these  companies 
are  the  owners  of  portions  of  the  track  and  part  of  the  equip- 
ment used  by  the  operating  company.  All  this  property,  to- 
gether with  that  owned  directly  by  the  Pittsburgh  Railways 
Company,  is  held  together  as  an  operating  unit  by  a  series  of 
intercorporate  undertakings,  leases,  etc.,  many  of  which  are  so 
easily  terminable  as  to  present  at  all  times  a  very  serious  situa- 
tion endangering  the  maintenance  of  a  stable,  permanent,  and 
unified  street  railway  system  in  the  city  of  Pittsburgh  and  vicin- 
ity. The  underlying  companies  have,  through  the  means  of 
stock  ownership,  leases,  etc.,  been  rather  loosely  drawn  together 
and  for  convenience  may  be  grouped  and  designated  the  Con- 
solidated Traction  properties,  the  United  Traction  properties, 
and  the  Pittsburgh  Railways  properties. 

Proceedings  have  been  instituted  by  some  of  these  companies 
in  the  United  States  district  court  for  the  western  district  of 
Pennsylvania  for  leave  to  foreclose  mortgages,  and  for  the  puiv 
pose  of  enabling  these  companies  to  take  possession  of  the  par- 
ticular part  of  the  Pittsburgh  Railways  system  owned  by  them. 
Thus  another  serious  situation  is  presented.  Disintegration  of 
the  system  into  its  component  parts,  and  these  separately  oper- 
ated present  a  threatening  situation  so  detrimental  and  danger- 
ous to  the  public  interests  of  Pittsburg  that  every  reasonable 
effort  ought  fo  be  put  forth  to  avoid  it.  It  is,  however,  but  the 
natural  sequence  following  the  gathering  together,  in  loose  form, 
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of  aach  a  large  nmaber  of  separate  but  still  existing  corporati(»i8. 
WbsLtever  iiie  reoscni;  which  may  have  existed  in  earlier  days, 
leading  to  the  present  eonditioi^  and  whatever  necessities  were 
then  present,,  there  can  be  little  said  in  jnstifioation  of  a  cou'- 
tinnanoe  of  snoh  int»iM>rporate  relationships  and  complexities 
The  outstanding  stodcs,  bonds,  and  other  indebtedness  of  some 
of  these  underlying  companies,  to  the  payment  of  dividends  and 
interest  on  which  the  Pittsburgh  Railways  Company  is  obliga- 
ted, when  added  to  the  respondent's  own  obligations,  have  im- 
posed a  financial  burden  upon  the  operating  company  which  has 
led  it  to  neglect  to  properly  maintain  the  system  which  it  oper- 
ates and  to  keep  pace  with  the  increasing  demands  of  a  great 
and  growing  industrial  and  business  ceutre.     The  respondent's 
property  and  its  service  to  the  public  have  suffered  correspond - 

iiigly. 

Deducting  all  duplications  arising  from  common  stock  owner- 
ship, it  would  appear  that  the  capital  issues  of  the  respondent 
and  its  underlying  companies,  stocks,  bonds,  and  car  trust  cer- 
tificates, now  amount  to  about  $156,000,000.     This  sum,  ad- 
mittedly, is  so  out  of  proportion  to  the  value  of  the  operated 
property  on  any  theory  of  valuation  presented  to  us,  that  it 
stands  in  the  way  of  a  material  improvement  required  in  street 
<^r  service  in  the  city  of  Pittsburgh.     Further  financing,  or 
re^Gancing  under  itoch  circumstances,  is  difficult  and  expensive 
oyen  -when  possibla    While  the  Pittsburgh  Railways  Company 
aoB  Hot  paid  dividends  on  its  capital  stock  since  1902,  the  climax 
^^  its  financial  condition  was  reached  during  the  period  of  the 
^ar  ajid  no  doubt  because  thereof.    The  increased  costs  of  labor 
*^<i   xuaterial  made  heavy  inroads  upon  its  revenues,  the  with- 
^^^^^al  from  it  of  the  patronage  of  a  large  body  of  young  men 
^ho   -i^ere  inducted  into  the  military  and  naval  service  of  the 
^^it^  States,  the  unusual  and  persistent  unfavorable  weather 
^ouditions  of  the  winter  of  1917-18,  which  disrupted  its  service, 
^d  its  labor  difficulties,  now  happily  adjusted,  all  brought  their 
burdens  of  decreased  revenues  and  increased  exp«Qses.     The 
respondent  was  poorly  prepared  to  face  these  added  burdens.  It 
attempted  by  an  increase  in  rates  to  meet  the  situation  which 
eoofronted  it,  but  the  increase  in  revenue  thus  obtained  was  not 
oommensurate  with  its  requirements  and  was  followed,  at  least 
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lor  a  time,  by  a  material  Iobs  in  the  riding  habit.    It  defaulted 
in  the  payment  of  rentals  to  underlyiag  oonirpaiiiea,  and  was  un- 
able to  meet  the  interest  on  its  own  or  assumed  obligations.   The 
receivership  resulted.    At  the  earlier  hearings  before  the  C<»n- 
mission,  it  became  apparent,  under  these  circusastanees,   that 
the  service  question  was  so  intimately  oonneeted  with  and  de- 
pendent upon  the  determination  of  the  fsir  value  of  respondent's 
property,  devoted  to  public  use,  that  no  other  solution  which 
might  be  attempted  would  be  of  permanent  value^  or  afford  the 
city  of  Pittsburgh  and  vicinity  the  character  of  service  to  which 
it  was  entitled,  or  which  would  enable  the  respondent  to  put 
itself  in  a  position  to  render  it.     It  was  conceded  that  the  re- 
spondent company,  including  the  issues  of  its  underlying  com- 
panies, was  very  much  over-capita^zed,  and  that  the  basis  upon 
which  it  would  be  enabled  to  properly  and  permanently  func- 
tion as  a  public  service  company,  to  meet  the  growing  demand 
of  a  large  city  and  to  continue  its  corporate  existence,  required 
a  scaling  down  by  it  of  the  over-capitalization  to  such  sum  as 
might  fairly  represent  the  value  of  the  property  which  respond- 
ent was  operating  in  public  use.     If  not  in  direct  terms  con- 
ceded, it  was  equally  obvious  that  to  provide  for  improvements 
and  to  care  for  deferred  maintenance  would  require  additional 
financing  to  the  extent  of  approximately  $10,000,000,  a  siun 
which  could  not  well  be  obtained  except  by  a  readjustment  of 
respondent's  corporate  obligations  upon  such  a  basis  as  would 
enable  it  to  attract  that  amount  of  money.     The  city  of  Pitts- 
burgh, one  of  the  principal  complainants,  the  respondent  com- 
pany, and  the  Commission  agreed  in  principle  that  such  a  valu- 
ation was  necessary  and  in  consonance  with  that  view,  a  board 
of  experts  representing  the  complainants  and  respondent  and 
the  Commission  was  established.    The  results  of  their  labors  in 
taking  an  inventory  and  in  making  appraisals  have  been  offered 
in  evidence  and  will  be  later  adverted  to. 

With  these  general  statements,  the  Commusion  passes  to  a 
consideration  of  the  principal  matters  in  issue.  The  first  com- 
plaint, which  may  be  designated  the  principal  one,  was  filed  in 
1917  by  the  city  of  Pittsburgh  (No.  1571),  and  as  it  contained 
practically  all  of  the  major  allegations,  both  with  respect  to  rates 
and  service,  it  may  be  considered  the  basic  one  with  the  later 
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complaints  treated  as  ant^ndments  to  it  where  necessary  to  an 
elucidation  of  the  issues  involved.  That  cconplaint  was  direoted 
not  only  against  the  Pittsburgh  Railways  Company^  but  against 
the  Philadelphia  Companyi  the  owner  of  all  the  capital  stock 
of  the  railway  company  and  of  a  considerable  amount  of  its 
obligations,  including  $10,000,000  of  income  debentures.  It 
also  included  as  respond^ats'  fifteen  other  nonoperating  railway 
companies  whose  properties  were  operated  by,  and  in  control  of, 
the  Pittsburgh  Bailways  Company  as  a  part  of  its  railway  sys- 
tem. For  convenience  the  Pittsburgh  Eailways  Company  alone 
has  been  designated  in  this  report  the  respondent  company. 

[1,  2]  The  Philadelphia  Company,  on  June  19,  1917,  filed 
an  answer  admitting  that  it  was  a  holding  company  owning  the 
entire  capital  stock  of  the  Pittsburgh  Eailways  Company  and 
part  of  the  capital  stock  and  other  securities  of  other  ecmipanies 
which  were  named  as  respondents,  but  it  denied  that  it  was  en- 
gaged in  the  street  railway  service,  or  that  it  was  subject  to  the 
jurisdiction  of  this  Commission,  and  prayed  that  as  to  it  the 
complaint  might  be  dismissed.  The  evidence  discloses  that  the 
facts  are  as  alleged  in  the  answer,  and  the  complaint  as  to  the 
Philadelphia  Company  must,  therefore,  be  dismissed.  The  rates 
of  fare  under  attack  are  solely  those  of  the  respondent  All  the 
other  companies  named  are  not  engaged  in  public  service.  Their 
properties  have  passed  into  the  operating  control  of  the  Pitta- 
burgh  Bailways  Company,  and  they  have  ceased  to  function  as 
common  carriers.  Their  authority  to  turn  over  their  public 
responsibilities  and  to  cease  to  render  public  service  is  found 
in  the  provisions  of  the  Acts  of  the  General  Assembly  of  Penn- 
sylvania. See  Act  of  May  15,  1895,  P.  L.  65.  If  they  be  sub- 
ject to  the  jurisdiction  pf  this  Commission  that  jurisdiction 
cannot  be  predicated  on  any  of  the  allegations  contained  in  the 
complaints  under  consideration.  Some  of  these  respondents 
filed  answers  in  the  nature  of  demurrers  to  the  jurisdiction  of 
the  Commission.  These  demurrers  must  be  sustained.  As  to 
those  which  filed  no  demurrers,  the  complaints  must  be  dismissed 
for  similar  reasons.  The  issues,  therefore,  remain  as  between 
the  complainants  on  the  one  side  and  the  Pittsburgh  Bailways 
Company  sole  respondent  on  the  other.  In  this  connection  it 
may  be  noted  that  th#  Commission  early  decided  that  all  of  the 
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property  used  and  useful,  devoted  to  public  service^  operated  by 
the  Pittsburgh  Railways  Company,  irrespective  of  actual  own- 
ership, should  be  evaluated  as  a  whole,  and  that  direction  was 
followed  by  the  engineers  in  conference. 

[3]  It  was  alleged  in  some  of  the  complaints,  and  established 
by  evidence,  that  in  certain  inunicipalities  ordinances  had  been 
passed  permitting  the  respondent,  or  its  predecessors,  to  lay 
tracks  on  the  public  streets  and  that  these  ordinances  had  fixed 
the  rates  of  fare  which  might  be  charged.  Hierefore,  it  was 
argued,  under  the  Constitution  of  Pennsylvania,  the  railway 
company  was  without  power  to  increase  its  rates  above  tiiose 
imposed  by  municipal  enactment,  and  that  this  Commissfion  was 
without  authority  under  the  law  to  inquire  into  the  reasonable- 
ness of  the  increased  rates.  This  question  was  separated  from 
the  others  and  fully  argued.  It  was  decided  that  the  Commis- 
sion had  authority  to  inquire  into  the  reasonableness  of  the  filed 
rates,  notwithstanding  they  were  in  conflict  with  those  imposed 
by  the  municipal  authorities.  On  appeal  to  the  superior  court, 
the  decision  of  the  Commission  was  affirmed  (Wilkinsburg  v. 
Public  Service  Commission,  72  Pa.  Sup.  Ct.  Rep.  428).  We 
need,  therefore,  give  no  further  consideration  to  this  phase  of 
the  controversy. 

With  respect  to  the  improvements  in  service,  it  can  hardly  be 
questioned  that  any  such  program  is  dependent,  to  a  very  con- 
siderable extent,  upon  the  ability  of  the  respondent  company 
to  secure  additional  money  with  which  to  make  them.  It  has 
been  heretofore  suggested  in  this  report  that  probably  $10,000,- 
000  would  be  required.  The  sequence  of  events  in  order  to 
bring  respondent's  service  to  the  standard  of  efficiency  required, 
necessary  to  meet  the  public  needs  in  the  city  of  Pittsburg  and 
adjoining  territory,  must  be  (a)  the  rehabilitation  and  read- 
justment of  the  company's  financial  relationship  both  with  the 
holding  company  and  with  the  underlying  companies  upon  a 
basis  of  fair  value;  (b)  the  securing  of  additional  moneys  with 
which  to  make  these  improvements  to  care  for  deferred  main- 
tenance and  provide  additional  equipment;  (o)  a  readjustment 
of  some  of  the  franchise  obligations  whereby  the  operating  com- 
pany may  be  relieved  from  unnecessary  burdens  of  maintaining 
tracks  which  are  not  now  used  or  which  mighty  with  propriety, 
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be  abandoned;  (d)  tiie  granting  bj  ordinance  of  certain  prhi- 
l^es  which  would  permit  a  better  rotting  of  cars,  more  ex- 
peditious and  less  crowded  service,  and  all  leading  to  economies 
in  operation  which  would  be  reflected  in  reduced  operating  ex- 
penses and  no  doubt  an  increase  in  the  number  of  passengers 
carried.  To  accomplish  these  improvements  will  require  thought- 
ful and  broad-minded  cooperation  between  the  municipalities 
and  the  railway  company. 

It  is  obvious  that  the  propositions  involved  in  *V  and  %" 
cannot  be  effectuated  without  some  concessions  and  possibly  the 
writing  off  of  losses  by  the  holding  company  and  by  some  of  the 
underlying  interests.  It  is  equally  true  that  broad  economies 
cannot  be  introduced,  or  greater  efficiency  in  operation  be  ob- 
tained, except  through  municipal  support 

The  Commission  has  from  time  to  time,  during  the  pendency 
of  these  proceedings,  as  the  result  of  investigation  by  a  service 
conf^^nce  composed  of  experts  representing  the  complainants, 
the  respondent,  and  the  Gonmiission,  made  tentative  and  inter- 
locutory orders  calculated  to  improve  respondent's  service  and 
provide  better  facilities  for  the  riding  public. 

There  is  a  pressing  necessity  for  greater  and  more  rapid  trans- 
it facilities,  including  relief  during  the  peak  load  hours.  The 
service  requires  additional  cars,  new  loops,  whereby  better  and 
more  expeditious  routing  may  be  had,  new  car  barns,  additional 
repair  shops  fully  equipped  with  essential  machinery,  and  the 
relaying  and  improving  of  tracks  over  which  more  comfortable 
and  speedier  rims  may  be  made.  All  these  and  other  necessary 
improvements  to  service  call  for  a  very  large  outlay,  but  the 
Pittsburgh  Railways  Company  in  the  hands  of  receivers  is  at 
present  without  credit. 

The  restoration  of  that  credit  is  a  matter  of  primary  moment 
and  importance  to  the  public.  Without  it  we  shall  look  in  vain 
for  those  larger  improvements  in  street  railway  service  for  which 
the  great  city  of  Pittsburgh  stands  so  much  in  need.  The  com- 
pany itself  must  have  a  clear  conception  of  its  public  duties  and 
responsibilities,  but  a  door  of  opportunity  must  be  open  to  it 
by  public  support.  The  solution  of  the  problem  of  adequate 
street  railway  service  in  this,  the  second  largest  city  of  the  state, 
will  not  automatically  follow  or  result  from  any  order  or  deci- 
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siou  of  this  CoxnmissioiL  To  the  public  asgiatance  must  come 
through  the  broad-minded  and  .^yiqkpathetio  oo-operation  on  Hie 
part  of  the  cotp^pany  through  its  officials  a;|a4  its  securit;  holders, 
the  city  tbroi^h  its  municipal  authorities,  and  all  backed  bj 
civic  pride  and  interest.  No  one  factor  is  more  important  to 
the  development  of  the  business  and  industrial  life  of  large 
communities  than  the  maintenance  of  a  well  organized,  ade- 
quately equipped  and  properly  managed  transit  system. 

[4]  In  the  light  of  all  this,  the  Commission  is  of  the  opinion 
that  it  should  withhold,  for  the  present^  at  least,  any  further 
orders  with  respect  to  the  service  until  the  respondent  company 
has  had  an  opportunity  to  place  itself  in  a  position  whereby  the 
receivership  can  be  dissolved,  where  funds  may  be  secured  to 
make  these  improvements  in  equipment  and  service,  and  to  cchu- 
ply  with  such  orders  of  the  Commission  as  may  be  hereafter 
made.  The  Commission  will  retain  jurisdiction  of  the  pending 
matters  that  it  may,  from  time  to  time,  when  and  if  necessary, 
make  orders  with  respect  to  respondent's  service. 

The  major  questions  are  thus  narrowed  down  to  two;  First, 
is  the  basic  fare  of  10  cents  with  four  tickets  for  30  cents  unjust 
and  unreasonable?  Second,  what  is  the  fair  value  of  the  re- 
spondent's property  ? 

[5]  The  respondent's  basic  rate  of  fare  against  which  the 
first  complaint  was  filed  (C.  1571)  was  5  cents.  As  this  rate 
had  been  in  effect  for  some  years,  the  burden  of  proof  in  attack- 
ing it  was  on  the  complainant.  On  December  22,  1917,  to  be- 
come effective  January  26,  1918,  the  respondent  filed  a  new 
schedule  in  which  the  day  fare  of  5  cents  was  increased  to  6 
cents,  and  providing  for  the  sale  of  ten  tickets  for  65  cents.  Kight 
fares  were  increased  to  10  cents,  and  certain  transfer  privil^fl 
were  suspended.  A  tariff  rule  provided  that,  where  passengers 
did  not  tender  the  exact  change  for  a  single  ticket,  conductors 
would  issue  a  ticket  with  stub  attached  to  be  redeemed  at  the 
main  office  of  the  company  for  4  cents,  and  that  in  no  case  would 
the  conductor  make  change  in  pennies.  A  serious  objection  to 
this  tariff  rule  was  made,  and,  at  the  hearings  before  the  Com- 
mission, led  to  a  tariff  modification,  providing  for  single  fares 
at  6  cents,  or  two  tickets  for  11  cents,  or  ten  tickets  for  55 
cents;  conductors  to  endeavor  to  make  exact  change.     Where 
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this  was  found  to  be  impossible  oash  slips  wene  to  be  issued^ 
acceptable  on  cdf s  fot  f ai^,  and  were  redeemable  at  the  office 
of  the  company.  The  sohednle  with  respect  to  night  fares  was 
also  modified.  On  the  88d  day  of  April,  1918,  the  district 
court  of  the  United  States  for  the  w^terti  district  of  Pennsvl- 
vania  appointed  receivers  for  the  respondent  cotiapany,  and  they, 
on  May  18,  1918,  effective  Jnne  20,  1»18,  filed  a  tariff  schedule 
providing  for  a  fare  of  5  cents  in  a  restricted  downtown  busi- 
ness section  of  the  city,  and  for  a  fare  of  7  cent*  elsewhere.  This 
tariff  also  provided  for  the  sale  of  tickets  at  tiie  rate  of  eight 
for  55  cents,  and  increasing  the  night  fares  to  10  cents,  and  was 
likewise  complained  against.  In  December,  1918,  two  of  the 
receivers  resigned  and  others  were  appointed  in  their  stead.  On 
July  1,  1919,  a  further  and  final  increase  and  readjustment  of 
fares  was  made  by  filed  tariffs,  to  become  effective  August  1, 
1919.  This  tariff  provided  a  basic  rate  of  10  cents,  or  when 
four  tickets  were  purchased  at  the  rate  of  7J  cents  each.  This 
led  to  further  complaints.  None  of  the  tariff  changes,  except 
perhaps  the  last,  gave  to  the  respondent  company  the  gross  reve- 
nue which  it  anticipated.  The  last  increase  in  wages  of  respond- 
ent's employees  made  under  the  direction  of  the  War  Labor 
Board,  increased  the  gross  operating  expenses  of  respondent  by 
apjft-oximately  $1,000,000  per  year.  Neither  in  the  testimony, 
nor  by  argument,  was  it  seriously  contended  by  complainant 
that  the  gross  revenue  obtained  under  the  last  tariff,  which  was 
filed  by  the  receivers,  was  more  than  the  respondent  was  entitled 
to  receive.  The  engineering  conference  unanimously  determined 
upon  careful  estimates  thftt  the  operating  costs,  including  taxes 
for  1920,  would  be  $14,086,000  which  they  itemized  as  follows: 

ilstimated  Operating  Expenses  and  Tawes  for  1920. 

Maintenance  and  renewals  of  way  and  structures $2,23S,000 

Maintenance  and  renewals  of  equipment 1,948,000 

Traffic    30,000 

Power    1,900,000 

Conduction  of  transportatioa fr,431,060 

Injuries  and  damages 855,000 

Oeneral  and  miscellaneous  expense 950,000 

Operation  and  maintenance  of  inclines 07,000 

Operation  and  maintenance  of  toll  bridges  42,000 

Total  operating  expenses • $13,486,000 

Taxes    * 600,000 

Total  operating  expenses  and  taxes $14,08#,000 
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This  estimate  did  not  take  in  oonsideEration  Hie  item  for  in- 
creased wages  above  referred  to,  calling  for  an  additional  annual 
expenditure  of  approximately  $1,000,000.  This  amount  must 
be  added  to  the  estimate  of  the  yaluation  beard.  While  the  esti- 
mate is  but  advisory  to  the  Commission,  it  having  been  arrived 
at  after  careful  examination  and  analysis  by  experts  represent- 
ing the  complainants,  the  respondent  and  tho  Commission,  it 
may  be  safely  ac<$epted  as  the  best  evidence  obtainable  under  the 
circumstances.  The  lowest  valuation  for  rate-making  purposes, 
r.dvocated  by  any  of  the  experts  called  by  c<»nplainant,  was  $48,- 
000,000,  and  we  may  fairly  assume  therefrom,  and  from  all  the 
testimony  in  the  case,  that  a  valuation  less  than  that  amount 
would  be,  in  result,  a  confiscation  of  respondent's  property.  If 
a  7  per  cent  return  were  allowed  on  that  amount,  it  would  en- 
title the  respondent  to  $3,360,000.  Adding  this  to  the  estimated 
operating  expenses  would  make  $18,446,000  as  the  practically 
conceded  revenue  requirements  of  the  respcmdent  Measured 
against  this  amount  is  the  uncontradicted  testimony  of  witnesses 
as  to  the  probable  gross  income  of  respond^xt  from  all  sources 
during  the  year  1920.  This  amount  is  estimated  at  $17,642,- 
601,  showing  a  deficit  in  operating  account  on  the  assumed  basis. 

[6]  It  was  argued  with  some  force  that  high  rates  of  fare 
did  not  tend  to  increase  the  number  of  passengers  carried,  and 
that,  therefore,  the  respondent  company  might  make  up  a  portion 
of  its  required  revenue  by  stimulating  the  riding  habit  in  the 
territory  served  if  lower  rates  were  charged.  While  the  respond- 
ent has  put  in  effect  a  basic  rate  of  10  cents,  a  very  large  part  of 
its  pati-ons  buy  tickets  entitling  them  to  ride  for  7^  cents,  which, 
therefore,  is  the  controlling  rate  in  the  present  instance.  Tbe 
Commission  cannot  say  that  such  rate  ia  prohibitive  per  se.  It 
would  not,  therefore,  be  justified  under  all  the  circumstances 
disclosed  by  the  evidence  in  interfering  with  the  discretion  of 
the  receivers  appointed  by  the  Federal  court  to  operate  this  proi»- 
erty,  as  long  as  these  rates  will  not  provide  a  gross  revenue  larger 
than  the  respondent  is  entitled  to  receiva  In  view  of  this  con- 
clusion, the  complaint  with  respect  to  the  reasonableness  of  re- 
spondent's rates  must  be  dismissed  and  an  order  will  be  msde 
accordin^y.     Here  the  cases  might  end  for  it  is  not  necessary 

for  the  Commission  under  this  finding  to  proceed  further  and 
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determine  definitely  the  fair  value  of  respondentia  property. 
For  the  purposes  of  the  mte  inquiry,  it  is  sufficient  when  we 
hare  ascertained  that  the  fair  value  is  not  less  than  $48,000,000. 

The  proper  rates  of  fare,  which  may  be  imposed  by  a  street 
railway  company  upon  the  community  which  it  serves,  are  based 
upon  a  computation  of  the  gross  amount  of  revenue  which  the 
company  must  receive  in  order  to  pay  its  operating  expenses, 
maintain  its  property,  and  to  pay  a  fair  return.  The  payment 
of  the  amount  mu$t  be  equitably  apportioned  among  the  patrons. 
Thus  their  rates  are  determined.  Reduction  in  fares,  there- 
fore, is  dependent  upon  efficiencies  and  economies  in  operation 
whereby  the  expenses  are  decreased,  and  in  attracting  a  larger 
riding  constituency  whereby  the  revenues  are  augmented.  With 
respect  to  both  of  these,  the  final  solution  of  the  street  railway 
problem  in  Pittsburgh  is  dependent  upon  the  rehabilitation  pro- 
gram heretofore  alluded  to.  When  accomplished,  more  passen- 
gers can  be  carried  and  better  accommodated,  and  the  costs  of 
transportation  reduced. 

iNot  necessarily  for  the  purpose  of  determining  a  rate  base, 
but  for  reasons  heretofore  indicated,  the  ascertainment  of  the 
fair  value  of  the  property  operated  by  respondent  as  a  guide  to 
any  prc^am  of  rehabilitation,  reorganization,  readjustment,  and 
basic  refinancing,  the  Commission  is  constrained  to  yield  to  the 
wishes  of  the  complainants  and  respondent.  In  so  doing,  it  vrill 
proceed  substantially  on  the  same  basis  as  though  the  evidence 
had  been  taken  upon  an  application  for  a  certificate  of  valua- 
tion. 

Of  the  200  or  more  corporations  which,  during  a  period  of 
sixty  years,  have  been  gathered  together  to  make  up  the  respond- 
ent's system,  it  will  not  be  necessary  for  the  purposes  of  this 
report  to  advert  at  length  to  any  except  the  larger  ones  into 
which  the  other*  were  grouped.  The  Pittsburgh  Bailways  Com- 
pany is  capitalized  at  $5,000,000,  divided  equally  between  pre- 
ferred and  common  stock,  all  ovnaed  by  the  Philadelphia  Com- 
pany. It  has  three  mortgages,  the  first  under  the  name  of  the 
Southern  Traction  Company  for  $4,000,000,  all  of  which  ift 
outstanding  and  nearly  all  of  which  is  owned  by  the  public;  the 
second  mortgage,  known  as  the  general  mortgage,  for  $20,000,- 
000,  of  which  $6,000,000  was  issued,  approximately  $2,000,000 
P.U.IL1920C. 
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being  owned  by  the  public  and  the  balance  held  bj  tike  Phila- 
delphia Company,  its  subsidiary  companieB,  or  held  in  trust  for 
respondent;  third,  income  debentures  amounting  to  $10,000,- 
000,  all  outstanding  and  0¥med  by  the  Philadelphia  Company. 
The  Consolidated  Traction  Company  has  an  authorized  capital 
stock  of  $30,000,000,  equally  divided  between  preferred  and 
common,  of  which  practically  all  of  the  e^xnmon  stock,  except 
$651,000  held  in  the  treasury,  is  owned  by  the  Philadelphia 
Company,  and  of  $12,000,000  preferred  sto<&  outstanding,  all 
except  $339,150  held  by  the  Pittsburgh  Railways,  and  $5,000 
held  by  the  public,  is  owned  by  the  Philadelphia  Company.  The 
Consolidated  Traction  Company  has  issued  no  mortgage.  The 
United  Traction  Company  has  an  authorized  capital  stook  of 
$20,000,000,  of  which  all  the  common  ($17,000,000)  and  $2,- 
949,950  of  the  preferred  ($3,000,000)  is  owned  by  the  Pitts- 
burgh Railways  Company.  It  has  one  mortgage  for  $10,000,- 
000,  approximately  half  of  which  is  owned  by  the  public,  and 
the  balance  held  in  trust  to  take  up  underlying  bonds.  Of  these 
three  systems,  the  amount  of  capital  stock  outstanding,  and  in- 
cluding all  of  the  capital  stock  of  the  underlying  companies,  is 
$103,475,250,  or,  separated  into  groups,  the  Pittsburgh  Rail- 
ways Company  is  $15,377,050,  the  Consolidated,  $52,162,800, 
United,  $35,935,400.  The  amount  of  outstanding  bonds  of  these 
three  groups  or  systems,  including  debentures  and  car  trust  cer- 
tificates, is  $52,815,500,  of  which  the  Pittsburgh  Railways  group 
owes  $22,098,000,  the  Consolidated  group  $13,090,000,  and 
the  United  group  $17,627,500.  There  is  thus  a  total  capital 
issue  for  the  entire  system,  stocks,  bonds,  car  trusts^  and  deben- 
tures aggregating  $156^290,750.  The  total  unfunded  debt  is 
$5,024,455.  Upon  these  and  other  matters  the  Pittsburgh  Rail- 
ways Company  became  obligated  to  the  payment  of  annual 
charges  amounting  to  approximately  $4,200,000  as  follows: 

Interest  on  bonds $2,095,080.00 

DlTidends  on  stock  in  the  form  of  reataU 830,509.50 

Organization  expenses  4,050.00 

Interest  on  unfunded  debt 267^005.94 

Payment  on  funded  debt,  car  trust  and  bond  sinking  fund  ....  285,000.00 

Interest  on  income  debentures  ;  600,000.00 

Current  interest  on  loans  estimated  to  balance 

•4,100,000.00 
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The  valuatiofi  isoofefeoce  was  organized  by  the  selection  of 
experienced  eitgineers  representing  the  city  and  other  complain- 
ants^ the  re^Mmdent  and  the  Commisdion.  The  thorongfaness 
with  which  their  dutiea  were  performed  is  evidenced  by  the  com- 
prehensive report  which  they  have  presented;  a  report  which 
was  the  result  of  nearly  a  year  and  a  half  of  continuous  labor^ 
and  necessitating  in  its  preparation  the  gathering  together  of  a 
mass  of  detailed  information  which  was  aocomplished  through 
a  corps  of  accountants,  engineers,  and  other  aasistants.  Bespond- 
ent's  p*operty  was  erystematically  inv^itoried.  Unit  costs  for 
different  periods  were  ascertained  and  applied.  The  books  of 
respond^it^  and  of  ita  underlying  companies,  were  subjected  to 
scrutinizing  analysis.  All  these  were  checked  and  reqhecked  so 
that  it  may^  with  propriety,  be  said  that  no  more  thorough  and 
painstaking  examination  of  the  books  and  phy&ical  property  of 
any  public  service  company  has  heretofore  been  made  in  Penn^ 
sylvania. 

The  labors  of  the  Commission  have  been  very  much  lightened 
by  the  marshalling  of  all  the  material  facts  in  the  valuation  re- 
port, niaking  it  unnecessary  for  us  to  enter  very  minutely  into 
a  discussion  of  the  numerous  findings  of  fact  wbidi  that  board 
has,  with  great  clarity,  set  forth. 

The  agreement,  constituting  the  valuation  board,  entered  into 
between  the  complainants  and  respondents  provided,  among  other 
things,  that  ^Hbe  findings  of  this  board  shall  be  specific  and  def- 
inite as  to  the  elements  of  valuation  and  as  to  the  other  matters 
which  are  presented  to  it,  and  when  the  board  is  iinanimous  as  to 
any  findings,  such  findings  shall  be  binding  upon  all  the  parties 
hereto."  "The  findings  of  the  board  shaD,  so  far  as  the  Commis- 
sion is  concerned,  be  treated  as  evidence  only,  and  the  parties 
hereto  reserve  the  right,  except  where  the  findings  of  the  board 
are  unanimous,  to  supplement  the  findings  and  conclusions  of  * 
the  board  by  further  and  additional  evidence.'' 

The  high  character  of  the  members  of  the  board  on  which 
there  were  two  representatives  for  complainants  and  two  for 
respondents,  tog&th^  with  the  painstaking  maimer  with  which 
their  duties  were  performed^  give  to  their  unanimous  findings  a 
standing  that  on^t  not  to  be  set  aside  except  for  patent  error. 
We  can^  there:&>re| .  with,  eoqsiderable  confidence^  start  our  14- 
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quiry  into  the  fair  yalue  of  reBpcmdeiit'B  property  by  referring 
to  the  unanimous  findings  of  the  board. 

^'We  find  the  cost  of  the  physical  property  as  de);ermined  from 
the  records  and  if  reproduced  upon  the  various  bases  of  pridng, 
to  be  as  follows : 

Basis  Xo.  1 — Historical  cost  as  determined  from  the  records, 
with  scrutiny  of  engineers  and  accountants,  representing  actual 
investment  in  physical  property  placed  in  the  service  of  the 
public,  $59,069,828. 

Basis  No.  2 — Estimated  costs  of  reproduction  new  at  prices 
ruling  when  each  part  of  the  existing  property  was  constructed 
and  under  original  conditions  of  construction,  $49,324,791. 

Basis  No.  3A — ^Estimated  cost  of  reproduction  new  at  average 
prices  of  the  period  1906  to  1915,  inclusive,  and  under  original 
conditions  of  construction,  $56,148,398. 

Basis  No.  8B — Estimated  cost  of  reproduction  new  at  prices 
indicated  for  1918  by  the  trend  of  prices  for  20  years  previous 
to  1916,  and  under  original  conditions  of  construction,  $60,- 
882,200. 

Basis  No.  80 — ^Estimated  cost  of  reproduction  new  at  aver- 
age prices  of  the  period  1914  to  1918,  inclusive,  and  under 
original  conditions  of  construction,  $78,560,800. 

Basis  No.  8D — ^Estimated  cost  of  reproduction  new  at  the 
estimated  average  prices  of  the  period  from  1918  to  1922,  in- 
clusive, and  under  original  conditions  of  construction,  $84,191,- 
300. 

Basis  No.  4 — ^Estimated  cost  of  reproducti<m  new  at  prices 
and  under  the  conditions  ruling  at  the  date  of  valuation,  viz., 
April  1,  1918,  $102,842,274. 

'These  figures  include  real  estate  and  rights  of  way;  organi- 
zation and  development  cost  prior  to  construction;  engineering, 
legal,  and  administrative  expenses;  interest  and  taxes  during 
construction;  cost  of  financing;  materials  and  supplies  and  work- 
ing capital  necessary  for  operation. 

"Under  the  terms  of  a  contract  entered  into  on  December  31, 
1913,  the  Pittsburgh  Railways  Company  agreed  to  sell  its  prin- 
cipal power  generating  plants  to  the  Duquesne  Light  Oompanv. 
While  the  actual  transfer  of  title  to  all  of  these  power  pknts  has 
not  taken  place,  they  are  not  considered  to  be  a  part  of  the 
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property  of  the  Pittsburgh  Railways  System  as  valued  for  rate- 
making  purposes. 

^^The  historical  cost  as  found  includes  superseded  property 
in  the  following  amounts: 

Hone  car  system $1^42,178 

Cable  ^tem 3J78^8f 

Early  electric  equipment  and  construction 5,960,641 

Total    $11,271,468 

^A  large  portion  of  this  property  was  superseded  when  in 
good  operating  condition  and  in  particular  the  cable  systems 
were  in  operation  for  only  seven  years. 

^^e  find  the  accrued  depreciation  of  parts  of  the  physical 
property  as  of  April  1,  1918^  to  have  been  as  follows: 

Prices  used  in 

BasU  No.  2 $12,039,600 

Basis  No.  3A  12,733,100 

BasU  No.  3B  13,869,700 

Basis  No.  3C  16,846,200 

Basis  No.  3D  19.364,000 

Basis  No.  4  - 28,776,600 

'^These  estnnates  are  based  upon  detailed  inspection  of  con- 
ditions with  consideration  of  elapsed  and  of  estimated  remain- 
ing Ufa  They  include  such  overhead  charges  as  enter  into  the 
cost  of  replacements.'' 

The  several  reproduction  cost  bases,  are  later  in  their  report, 
presented  in  detail,  following  in  subdivisions  the  forms  pre- 
scribed by  the  Interstate  Commerce  Commission  for  primary 
accounts.  As  heretofore  indicated,  such  reports  come  into  the 
case  as  evidence.  The  weight  or  importance  of  the  contained 
facts  are,  of  course,  for  the  Commission  to  determine.  In  the 
present  instance,  the  report  is  the  only  and  the  uncontradicted 
evidence  with  respect  to  the  matters  agreed  upon,  and  except  in 
so  far  as  it  in  any  particular  runs  counter  to  substantive  law  or 
impinges  upon- sound  r^ulatory  policy,  it  is  entitled  to  great 
wei^t 

All  the  basic  cost  figures  were  final,  exc^t  the  one  designated 
historical  costs  whibh  the  report  indicates  was  tentative  and  de- 
pendent for  its  conclusiveness  upon  certain  checking  not  then 
completed,  and  a  historical  review  of  the  SOO  or  more  underly- 
ing companies  then  in  preparation  to  be  later  presented  by  the 
chairman  of  the  board.    The  report  states  that  the  final  figures 
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ux  their  judgment  would  ooiue  ^^within  a  range  between  $58,- 
000,000  and  $62,000,000."  The  minutes  of  the  vahiatioB  board 
which  were  placed  in  evidence,  under  date  of  August  6,  1919,. 
carried  this  item:  "The  chairman  (of  the  board)  then  placed 
upon  the  record  the  following  statement:  The  historical  cost 
portion  of  the  report  so  far  as  plant  cost  is  concerned,  which  has 
been  agreed  to  by  the  board,  fixes  upwards  of  $59,000,000  as 
the  historical  cost  of  the  plant  with  a  range  between  $68,000,- 
000  and  $62,000,000  pimided  within  which  the  completed  work 
of  the  chairman,  for  the  Public  Service  Commission,  is  expected 
to  lodg^  However,  there  is  a  total  expenditure  of  about  $20,- 
000,000  made  by  the  Pittsburgh  Bailways  Company  since  1908, 
included  within  this  $59,000,000,  which  has  not  been  diecked 
by  state  auditors  and  engineers.  The  chairman  has  agreed  to 
said  $59,000,000  on  the  basis  that  this  cheek,  yet  to  be  made  by 
the  state  auditors  and  said  engineers  and  of  the  50  per  cent  of 
the  work  of  Ford,  Bacon  and  Davis  not  yet  reviewed,  will  sub- 
stantiate the  check  by  the  municipal  engineers  and  auditors." 

In  the  transcript  of  testimony  (page  1095)  one  of  the  en- 
gineers on  the  board,  and  representative  of  the  complainants, 
testified  that  the  question  of  what  was  bona  fide  consolidation 
cost  was  left  unsettled  and  ought  to  be  added  to  the  $59,000,000. 
It  was  fo^  that  reason  that  the  board  left  a  range  of  $58,000,000 
to  $62,000,000  to  care  for  such  of  these  consolidation  costs  as 
ought  to  be  included.  This  cost  figure  was  therefore  left  open 
by  the  board  so  that  there  was  presented  the  separate  report  of 
its  chairman,  covering  some  twenty-seven  volumes,  intended  to 
bear  on  these  consolidated  costs  and  other  reserved  matters,  and 
all  relating  to  the  so^alled  historical  cost  of  r^pondent's  system. 
There  is  no  question  as  to  the  importance  of  this  tentative  basis^ 
nor  of  the  other  testimony  including  the  reports  of  the  chair- 
man of  the  board  made  in  connection  witb  it,  in  aiding  the  Com- 
mission to  reach  a  conclusion  as  to  fair  value,  but  whether  any 
final  figure  which  may  be  obtained,  be  tentative,  or  actual,  in 
final  analysis,  it  is  a  composite  measure  ami  does  not  give  us 
original  co^t,  historical  cost,  or  reproduction  cost,  for  it  includes 
items  and  estimates  pertwAing  to  all  three. 

The  report  of  the  board  calls  our  attention  to  the  fact  that 
"complete  records"  of  the  separate  copipanies  "gould  not  be  ob- 
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tained,  and  that  often  where  records  were  available,  the  exact 
nature  of  some  of  the  transactions  was  not  apparent"  The  board 
?cry  properly  oonelnded,  howerer,  ^^that  such  records  as  were 
available,  supplemented  by  careful  estimates  where  necessary, 
would  produce  figures  which  would  materially  help  in  the  solu- 
tion of  this  problem/'  They,  therefore,  followed  the  only  avail- 
able means  of  filling  in  the  gaps ;  they  checked  and  increased  or 
decreased  the  plant  accounts  as  these  varied  from  the  reports 
made  to  the  authorities,  or  were  contained  in  construction  rec- 
ords, or  ascertained  from  other  sources;  they  estimated  cost  of 
track  construction  where  the  books  were  silent,  and  adjusted 
the  sale  price  of  one  road  to  another  to  meet  their  judgment  of 
the  fair  cost  of  the  physical  property,  and  carried  this  sum  into 
the  consolidated  plant  account.  Where  companies  had  been  or^ 
ganized  and  had  obtained  franchise  grants  and  were  later  pur- 
chased for  the  use  that  the  franchise  might  be  to  the  purchasing 
company  the  actual,  where  known,  or  the  fair  estimated  cost, 
where  unknown,  of  obtaining  the  franchises  were  carried  into 
the  new  plant  account.  The  difficulties  under  which  the  board 
labored  in  ascertaining  these  cost  figures  are  thus  apparent.  For 
us  to  attempt  to  revamp  them  would  involve  us  in  a  prolonged 
analysis,  leaving  the  accuracy  of  this  yard  stick  of  measurement 
of  fair  value  as  it  was  before.  For  all  practical  purposes  we 
may  assume,  as  did  the  board,  that  there  was  a  range  between 
$58,000,000  and  $62,000,000  within  which  this  figure  tentative- 
ly fixed  at  $59,669,382  would  fall.  It  is  in  part  because  books 
of  companies  running  back  over  a  period  of  fifty  or  sixty  years 
were  often  improperly  kept,  or  have  since  disappeared,  that  re- 
production bases  have  been  authorized,  under  which  complete 
inventories  with  unit  costs  applied  thereto  supply  the  Commis- 
sion with  information  as  to  all  the  property  devoted  to  public 
service. 

A  considerable  portion  of  the  argument  of  counsel  is  directed 
to  basis  No.  1  now  under  discussion,  and  particularly  to  the  re- 
port, submitted  by  the  chairman  of  the  board,  which  would  ap- 
pear to  add  $6,303,013  to  the  board's  estimate.  This  added  sum 
consists  largely  of  consolidation  costs  in  bringing  the  several 
companies  by  successive  stages  into  a  unified  system.  It  waa 
claimed  that  about  $19,000,000  were  involved,  but  the  separate 

P.U.R.1920C. 


Digitized  by  VjOOQIC 


478  PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

i-eport  gives  recognition  to  the  amount  indicated.  It  was  nrged 
by  complainant  that  some  of  the  items  had  been  presented  to^ 
and  were  rejected  by  the  board  and  that  others  of  the  same  char- 
acter of  those  rejected  should  not  now  be  included.  It  should 
be  noted  that  the  chairman  of  the  board  merely  presented  the 
facts  as  he  found  them  in  the  companies'  records  or  in  checking 
up  the  submitted  details,  and  that  his  report  was  without  recom- 
mendation or  suggestion  as  to  the  propriety  of  their  inclusion 
in  basis  No.  1.  It  is  at  least  questionable  in  the  mind  of 
the  Commission  whether  some  of  these  items  should  be  allowed ; 
on  the  contrary,  others  unquestionably  should.  To  segregate  or 
discuss  them  in  detail  is  practically  impossible,  and  in  the  light 
of  our  conclusion  wholly  unnecessary. 

This  feature  of  our  discussion  should  not  be  concluded  with- 
out some  reference  to  the  present  and  future  value  of  the  board 
chairman's  analysis.  While  we  cannot  carry  into  the  so-called 
historical  cost  all  of  the  items  aggregating  $6,303,013  which  he 
found  from  the  records  and  from  other  sources,  we  are  justified 
in  saying  that  the  case  would  be  incomplete  without  this  study, 
revealing,  as  it  does,  a  comprehensive  review  of  the  corporate 
financial  history  of  the  200  or  more  underlying  companies,  and 
of  their  gradual  absorption  into  the  present  street  railway  sys- 
tem. As  we  have  pointed  out,  to  attempt  in  this  opinion  to  dis- 
cuss, even  in  broad  outlines,  the  twenty-fieven  volumes  submitted 
under  this  head,  and  to  check  and  analyze  th^  contents  with 
reference' to  and  in  connection  with  the  tentative  finding  of  the 
board,  would  prolong  our  report  to  unreadable  proportions  and 
serve  no  necessary  purpose.  The  matter  is  sufficiently  covered 
by  the  cost  range  which  we  have  adopted. 

The  reproduction  cost  estimates  represent  the  unanimous  find- 
ings of  the  board.  The  several  estimates  vary  only  as  to  the 
period  of  time  for  which  the  unit  costs  were  ascertained.  For 
instance,  to  obtain  basis  No.  2,  the  unit  costs  were  applied  which 
obtained  as  of  the  date  of  the  original  construction,  where  for 
basis  No.  3A,  the  unit  costs  were  averaged  for  the  period  be- 
tween 1906  to  1915,  inclusive.  In  basis  No.  86,  these  costs 
were  as  of  1918  at  twenty  year  trend;  for  basis  No.  3C,  they 
were  averaged  over  the  period  from  1914  to  1918,  and  for  No. 
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3D,  the  average  was  for  1918  and  projected  by  calculatioii  to 
1922 ;  for  basis  No.  4,  present  cost  prices  were  applied. 

[7]  Original,  historical,  or  reproduction  costs,  like  the  meas- 
ure of  damages  in  certain  gltiI  causes,  are  some  of  the  standards 
by  which  the  Commission  determines  fair  value.  It  is  necessary, 
therefore,  for  the  Commission  to  give  consideration  to  these 
methods  of  measurements  as  presented  by  the  experts.  Not- 
withstanding the  unanimity  with  which  all  the  members  of  the 
board  have  recommended  to  the  Commission  the  inclusion  in 
their  cost  figures  of  ^'cost  of  financing/'  and  the  rather  persua- 
sive reasoning  advanced  by  counsel  for  respondent  and  by  one 
of  the  engineers  for  complainant  for  its  allowance,  the  Commis- 
sion is  of  the  opinion  that  this  matter  had,  in  Pennsylvania, 
passed  from  a  merely  administrative  question  into  the  realm  of 
settled  law.  Such  an  item  is  not  one  which  can  be  carried  into 
the  fixed  capitalization  of  a  public  service  company.  It  was  so 
decided  by  the  supreme  court  of  Pennsylvania  in  Ben  Avon  v. 
Ohio  Valley  Water  Co.  P.TI.R.1917C,  390,  260  Pa.  289.  See 
also  Kane  ▼.  Spring  Water  Co.  P.U.R1919C,  404,  and,  there- 
fore, the  Commission  is  constrained  to  disallow  the  item  wherever 
it  appears  in  the  board's  reproduction  estimates.  The  elimina- 
tion makes  a  considerable  difference  in  the  percentage  for  over- 
heads. 

The  methods,  in  other  respects,  followed  by  the  board,  in  ar- 
riving at  reproduction  cost  estimates,  the  details  of  which  they 
have  fully  set  forth,  need  not  be  disturbed.  Their  report  is  ac- 
companied by  tables,  charts  and  illuminating  discussions  on  all. 
the  numerous  features  involved  in  reproduction  cost  ascertain- 
ment, including  statements  of  the  methods  followed  by  them  in 
making  the  inventory,  in  ascertaining  unit  prices,  the  value  of 
real  estate,  and  rights  of  way,  structural  overhead  costs,  tax 
payments  during  the  construction  period,  organization  and  de- 
velopment prior  to  construction,  working  capital,  accrued  de- 
preciation, estimates  for  annual  renewals,  cost  of  maintenance, 
and  progi'am  for  rehabilitation.  Without  committing  ourselves 
to  details  of  policy,  by  adopting  the  language  which  they  employ, 
or  approving  in  all  respects  the  administrative  suggestions  which 
they  have  incorporated  in  their  report,  we  can  aecept  with  con- 
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fidenoe  tiie  conclusions  which  they  haye  reached  and  approve 
the  methods  which  they  followed. 

From  this  point,  we  may  turn  our  attention  to  those  factors, 
which  enter  into  the  determination  of  fair  value  upon  which 
the  board  could  not  agrea  As  to  some  of  these,  the  disagree- 
ment was  as  to  the  amounts  which  should  be  allowed.  Again, 
quoting  from  the  report.  "The  board  was  unable  to  agree  upon 
development  value,  going  concern  value,  or  (some)  other  ele- 
ments of  value.  The  board  made  no  allowance  for  (1)  franchise 
value  in  excess  of  cost;  (2)  special  charter  of  the  Pittsburgh 
Railways  Company;  (3)  earning  capacity;  (4)  terminal  rights 
or  facilities;  (5)  bridge  rights  in  excess  of  costs.  These  open 
matters  were  covered  in  separate  reports  by  members  of  the 
board  and  by  independent  testimony  offered  at  the  hearings. 

There  were  included  in  the  several  reproduction  estimates 
real  estate  and  some  grading  and  paving  on  Ardmore  boulevard 
that  were  claimed  to  be  not  used  or  useful  in  public  service.  As 
we  understand  from  the  testimony,  the  engineers  for  the  respond- 
ent would  make  deductions  in  determining  the  fair  value  in  the 
sum  of  $701,182,  to  which  they  would  add  overheads  of  $193,- 
526;  total  $984,708.  The  two  engineers  for  complainant  fixed 
the  amount  at  $1,400,000  as  applicable  to  basis  Xo.  2.  They 
included  other  items  of  real  estate  and  other  property  claimed  to 
be  unused.  When  made  applicable  to  basis  No.  3C,  the  amount 
with  overheads  would  total  $2,239,992.  These  figures  are  not 
quite  reconcilable  with  the  amount  fixed  by  one  of  complainants' 
engineers  in  his  separate  report.  All  these  items  which  were 
claimed  by  complainants'  engineers  to  be  unused,  with  the  ex- 
ception of  one,  valued  at  $250,000,  and  perhaps  a  few  others 
of  small  amount)  have  been  classified  by  the  board  under  the  In- 
terstate Commerce  Commission's  system  of  primary  accounts  as 
No.  404.  This  classification  is  intended  to  cover  the  cost  of 
property  not  used  or  useful  for  street  railway  purposes,  and, 
having  been  agreed  to  by  all  these  engineers  in  their  report,  will 
not  be  disturbed,  particularly  for  the  reason  that  the  items  now 
sought  to  be  excluded  on  the  one  side  and  included  on  the  other 
would  make  no  considerable  changes  in  the  final  figures.  All 
the  items  included  in  account  No.  404,  as  unused  property,  are 
nevertheless  valuable  to  the  respondent  and  are  a  part  of  its  cor- 
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porate  assets,  and  the  rent  received  from  some  of  them  has  not 
been  deducted  from  the  estimated  gross  revalues  of  the  ocan' 
pany.  These  reproduction  cost  estimates  are  not  in  dispute 
(account  404),  and  as  our  finding  with  respect  to  rates  will  not 
be  influenced  thereby,  we  see  no  reason  for  closer  analysis  or  for 
their  exclusion  from  the  reproduction  estimates. 

Under  the  title  of  loss  of  return  during  early  years  of  oper- 
ation, which  the  board  defined  to  be  an  estimated  item  of  prob- 
able loss  of  interest  during  the  early  years  of  operation,  the 
board  agreed  that  in  considering  the  reproduction  of  any  going 
traction  property  there  would  probably  occur  some  lag  in 
eai-nings  during  the  early  years  before  the  earnings  were  suf- 
ficient to  pay  a  full  fair  rate  of  return  on  the  property.  They 
held  that  the  estimate  of  such  loss  in  return  must  be  predicated 
on  the  theory  that  the  property  is  reasonably  needed  in  the  first 
instance,  and  that  probably  not  over  four  or  five  years  should 
elapse  before  the  property  was  on  a  paying  basis.  They  made 
an  estimate  of  this  loss  under  what  they  termed  reasonable  as- 
sumptions. The  resulting  figure  was  equivalent  to  one  full 
year  s  loss  of  the  assumed  rates  of  return  on  the  entire  invest- 
ment, and  their  calculation  for  the  various  reproduction  bases 
were  as  follows: 

Basis  3A  $3,400,Q00 

Basis  3B  8,800,000 

Basis  3C  4,900,000 

Basis  3D  6,000,000 

Basis  4  8,200,000 

It  was  contended  on  the  part  of  counsel  for  complainants  that 
there  should  be  no  allowance  for  loss  of  i-eturn,  although  one  of 
complainants'  engineers,  in  his  separate  report,  takes  a  some- 
what contrary  view  concerning  this  matter.  During  early  years, 
he  says :  ^'This  amount,  which  is  in  reality  the  estimated  cost 
of  developing  the  business,  is  approximately  one-fourth  of  the 
accrued  depreciation.  ...  It  could  not,  therefore,  act  as 
more  than  a  partial  offset  to  this  accrued  depreciation,  with 
which  it  must  be  considered,  if  the  property  and  business  is  to 
be  reproduced  in  its  present  condition,"  and  the  same  witness  in 
his  testimony  concluded:  '^I  would  consider  the  estimated  loss 
of  interest,  during  the  early  years  of  operation,  as  the  measure— 

P.U.R.1920C.  31 


Digitized  by  VjOOQIC 


482  PENNSYLVANIA  PUBUC  SERVICE  (X)MMISSION. 

one  of  the  measures — in  a  reproduction  estimate  of  the  cost  of 
establishing  the  business.'' 

The  section  of  the  Public  Service  Company  Law  (Article  V-, 
§  20  (a)),  which  authorized  the  Commission  to  inquire  into  fair 
value,  prescribes:  "In  ascertaining  aud  determining  such  fair 
value,  the  Commission  may  .  .  .  take  into  consideration, 
amongother  things,  the  original  cost  of  construction  .  .  .  ,  the 
reproduction  costs  of  the  property,  based  upon  the  fair  average 
price  of  materials,  .  .  .  and  the  developmental  and  going 
concera  value  of  such  public  service  company." 

[8]  The  legislative  intention  is  clearly  expressed,  and  it  is 
the  plain  duty  of  the  Commission  to  take  into  consideration, 
and  make  due  allowance  for  "going  concern  value,"  in  determin- 
ing fair  value.  But  how  is  it  to  be  defined  ?  The  nmnerous  re- 
ports and  opinions  of  courts  and  Commissions,  where  there  have 
been  attempts  to  ^*bound  the  meaiiiug,"  bring  us  to  as  much 
confusion  of  tongues,  as  there  were  different  languages  developed 
on  the  Plain  of  Shiuar.  There  is  little  uniformity  in  definition 
among  valuation  experts  either  Avith  respect  to  its  meaning  or 
the  methods  by  which  it  may  be  ascertained.  It  has  at  times 
be^n  considered  as  synonymous  with,  or  to  be  measured  by,  the 
costs  of  establishing  business,  developmental  cost,  capitalization 
of  early  losses,  loss  of  interest  during  early  years,  etc.  The 
courts  have  at  times  differentiated  between  going  value  and  going 
concern  value,  and  have  used  the  former  term  as  equivalent  to 
the  amoimt  of  deficit  of  net  earnings  below  a  fair  return  while 
building  up  the  business.  The  superior  court,  Ben  Avon  v.  Ohio 
Valley  Water  Co.  in  68  Pa,  Super.  Ct  561,  P.U.R1918A,  161 
(reversed  on  other  points),  gave  going  concern  value  as  used  in 
the  Pennsylvania  statute  a  wider  range:  "The  time  and  money 
expended  in  the  promotion  of  the  enterprise,  the  cost  of  securing 
and  retaining  customers,  loss  during  early  years  and  the  in- 
creased value  due  to  the  consolidation  of  several  plants  into  one 
concern,  are  items  that  must  be  considered  in  fixing  the  value 
of  a  plant  of  a  consolidated  company  for  rate-making  purposes." 

We  are  inclined  to  the  conclusion  that  it  would  be  as  futile 
to  attempt  to  confine  its  application  by  exact  terminology  as  the 
courts  have  found  with  respect  to  the  definition  of  the  police 
powers  of  the  state.    It  is  a  factor  to  be  dealt  with  in  each  valua- 
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tion  case.  The  answer  to  it  is  not  to  be  found  in  any  matheraaf  I- 
cal  or  accounting  formula,  although  its  ascertainment  may  be 
thus  aided.  It  is  a  matter  requiring  the  exercise  of  discretion 
and  judgment  upon  full  view  of  all  of  the  property  in  operation 
in  each  case.  In  that  connection,  it  should  be  noted  that  the 
20th  section  of  the  Act  makes  an  abrupt  change  in  phraseology 
from  original  and  reproduction  costs  to  going  concern  value.  We 
must  assume  that  this  was  advisedly  done.  It  is  value  not  cosls 
with  which  we  have  to  deal.  There  is  admittedly  a  difference 
between  the  bare  bones  of  an  assembled  and  completed  utility 
property  ready  to  do  business,  but  without  patronage  and  one 
having  patrons  and  in  full  operation.  That  difference  bears 
npon  the  value  of  the  property  as  a  going  concern.  It  is  distinct 
from  good  will,  which  is  not  to  be  allowed.  It  may  have,  and 
usually  has,  cost  something  to  the  company  to  bring  about  the 
change  from  a  static  to  a  going  concern.  Such  costs  under  title 
of  costs  of  establishing  business,  or  losses  in  early  years  of  op(»r- 
ation  while  building  up  the  patronage,  are  facts  which  with 
others  may  aid  Commissions  in  determining  the  fair  value  of  a 
property  as  a  going  concern.  We  shall  give  due  consideration 
to  this  and  other  elements  of  value  in  reaching  our  conclusion, 
thus  following  the  unifoim  policy  of  the  Commission  in  other 
cases. 

[9]  The  two  engineers  representing  complainants,  and  one 
representing  respondent,  would  deduct  noiinal  accrued  depre- 
ciation from  the  several  reproduction  cost  bases,  while  one  of 
respondent's  engineers  would  make  no  deductions  therefrom  (ex- 
cept for  abnormal  depreciation,  amounting  to  $1,269,314). 
Counsel  for  respondent  contends,  with  some  force,  that  there 
should  be  no  deduction,  but  this  contention  runs  counter  to  the 
weight  of  court  and  Commission  authorities,  and  is  against  the 
decisions  of  this  Commission  in  other  valuation  cases.  We  do 
not  think  that  we  should  depart  from  the  settled  policy  which 
we  have  heretofore  adopted.  We  recognize,  of  course,  that  the 
amount  of  money  actually  invested  in  a  property  devoted  to  pub- 
lic service  should  be  properly  consei*ved,  and  that  charging 
against  it  theoretical  accrued  depreciation  might,  in  some  in- 
stances, destroy  a  part  of  that  investment.    But  in  reproduction 

estimates  we  are  considering  not  investments,  but  the  estimated 
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cost  of  property,  and  property  which  has  lived  a  part  of  its  use- 
ful life. 

[10]  Article  3,  §  6  (a)  of  the  Public  Service  Company  Law, 
prohibits  allowances  for  franchise,  consolidation,  or  merger 
values  which  may  be  in  excess  of  the  fair  value  of  the  properties 
of  underlying  companies.  That  section  provides  that  it  shall 
be  unlawful  for  such  company. 

"To  capitalize  its  franchises,  rights,  powers,  privileges,  or 
right  to  own  and  operate  or  enjoy  any  such  franchises,  rights, 
powers,  or  privileges,  in  excess  of  the  amount  paid  to  the  com- 
monwealth or  any  political  subdivision  thereof  as  the  consider- 
ation for  the  grant  thereof;  or  to  capitalize  any  lease,  or  contract 
of  sale,  or  contract  for  consolidation  or  merger  of  two  or  more 
public  service  companies;  or  to  issue  by  way  of  substitution  any 
capital  stock,  trust  certificate's,  bonds,  notes,  or  other  evidences 
of  indebtedness  or  other  securities,  for  any  consolidated  or  merged 
company,  exceeding  the  aggregate  values  of  the  properties  of 
the  companies  so  consolidated  or  merged,  and  any  additional 
sum  actually  paid  in,  in  cash,  and  any  additional  property  or 
labor  actually  contributed:  Provided,  That  any  such  public 
service  company  or  companies  may  apply  to  the  Commission  to 
determine  such  consideration  or  value,  aforesaid." 

This  section  is  cited  to  the  Commission  to  sustain  com])lain- 
ants'  contention,  that  some  or  all  of  consolidation  costs  by  re- 
spondent cannot  lawfully  be  allowed.  These  costs  have  been 
heretofore  considered  in  connection  with  the  discussion  of  so- 
called  historical  costs.  With  respect  to  their  allowance,  one  of 
complainants'  engineers  testified  that  whatever  was  the  bona  fide 
cost  of  consolidation  ought  to  be  added  to  the  $59,000,000,  and 
he  concluded  that  where  the  company  could  present  the  facts  as 
to  payments  made  in  support  of  a  claim  for  consolidation  values, 
and  to  whatever  extent  they  could  substantiate  them  as  actual 
payments,  they  might  stand  as  book  records  of  consolidation. 

In  so  far  as  these  costs  have  been  actually  established  as  hav* 
ing  been  paid  by  respondent  or  underlying  companies,  and  do 
not  rim  coimter  to  the  provisions  of  the  Public  Sei'vice  Company 
Law  above  referred  to,  and  to  the  extent  indicated,  they  will  be 
considered  by  the  Commission  in  determining  the  fair  value  of 
respondent's  property, 
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Iq  the  brief  of  argument  submitted  by  respondent,  no  specific 
claims  have  been  made  for  certain  items  for  which  the  board 
made  no  allowance,  to  wit,  franchise  values  in  excess  of  cost, 
special  charter  of  Pittsburgh  Railways  Company,  earning  capac- 
ity, terminal  rights  or  facilities,  and  bridge  rights  in  excess  of 
cost.  Ifo  evidence  was  presented  to  the  Commission  from  wliicli 
can  be  determined  the  character  of  these  particular  items,  or 
any  basis  furnished  upon  which  they  could  be  evaluated.  The 
Board  was  unable  to  make  a  satisfactory  estimate  of  the  market 
value  of  bonds  and  stock  and,  therefore,  this  measure  is  not  be- 
fore the  Commission. 

The  Board,  very  properly,  did  not  attempt  to  find  fair  value. 
This  is  a  function  of  the  Commission,  and  involves  the  exercise 
of  administrative  discretion  and  judgment,  a  responsibility  with 
which  it  is  clothed  by  the  provisions  of  the  Public  Service  Com- 
pany Law,  and  which  it  is  not  empowered  to  delegate.  Although 
they  agreed  upon  the  several  cost  bases,  the  members  of  the 
Board  had  divergent  views  as  to  which  should  be  given  the  greater 
emphasis  in  reaching  a  conclusion.  All  of  these  bases  are  im- 
portant "and  will  be  taken  into  consideration  by  the  Commission. 
The  one  designated  historical  basis  (No.  1)  has  been  sufficiently 
discussed;  basis  No.  2  arpplied  original  cost  prices  to  the  inven- 
toried items.  It,  like  other  bases,  did  not  include  some  of  the 
disputed  items  which  we  must  consider. 

From  basis  No.  4,  w^e  ascertain  that  it  would  cost  to  reproduce 
the  street  railway  property  at  the  present  time  $102,842,274. 

Basis  3C,  for  which  the  unit  costs  were  averaged  over  1914 
to  1918,  the  cost  would  be  $73,560,000,  not  including  the  omitted 
matters  refeiTcd  to.  Perhaps  this  basis,  more  nearly  than  the 
other  reproduction  estimates,  covers  a  period  for  averaging  the 
unit  costs  more  nearly  following  the  provisions  of  the  Public 
Service  Company  Law,  and  we  give  it  corresponding  weight  in 
our  conclusion. 

The  noi-mal  of  prewar  prices  for  labor  and  material  has  been 
superseded  by  a  new  and  much  higher  noi-mal.  A  careful  study 
of  the  trend  of  prices  following  all  the  great  wars  for  several 
liundi-ed  years  past,  was  offered  in  evidence.  The  deductions 
therefrom  were  that  the  present  range  of  prices  would  continue 

P.U.R.1920C. 


Digitized  by  VjOOQIC 


486  PEXXSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

for  some  years.     The  judgment  of  economists  of  national  and 
international  repute  supports  this  view. 

The  complainants  in  argument  urged  a  valuation  of  $48,- 
000,000  while  respondent  contended  for  $70,000,000.  The 
Commission  is  convinced  under  all  the  testimony  that  even  if 
the  evidence  would  warrant  it,  a  valuation  of  $48,000,000  would 
defeat  the  very  purpose  which  the  city  and  other  complainants 
have  in  view,  to  wit,  the  rehabilitation  of  respondait's  property 
upon  a  new  and  better  financial  ba^is,  and  the  improvement  and 
extension  of  its  service  to  properly  care  for  the  present  and  fu- 
ture needs  of  the  city  and  surrounding  territory.  Upon  such  a 
valuation,  the  receivership  would  no  doubt  continue,  until  fore- 
closures of  mortgages  disint^rated  the  imified  system  and  left 
the  city  and  vicinity  with  a  number  of  separately  operated  street 
railway  companies,  each  charging  fares,  to  care  for  the  public. 
Such  a  situation  is  unthinkable,  and,  by  this  report,  we  believe 
that  we  have  laid  the  foundation  for  all  that  the  complaints  de- 
sire, or  the  public  may  require. 

In  the  conduct  of  the  hearings,  in  the  oral  argument,  and  in 
the  carefully  prepared  briefs,  the  Commission  has  been  gi'eatly 
aided  by  counsel,  and  its  labors  correspondingly  lightened. 

At  the  risk  of  redundancy,  but  with  a  view  of  retaining  the 
emphasis  of  our  former  statements,  the  Commission  again  ad- 
verts to  the  fact  that  the  most  important  question  now  affecting 
the  city  of  Pittsburgh,  with  respect  to  its  transit  problems,  is 
improvement  in  street  railway  service ;  that  improvement  cannot 
be  secured  except  by  the  expenditure  of  a  large  amount  of  money, 
a  part  of  which,  at  least,  would  represent  new  capital  require- 
ments and  apportion  to  be  devoted  to  replacements  of  tracks  ac- 
quiring new  equipment  to  take  the  place  of  some  that  must  be 
superseded.  In  reaching  its  conclusion  the  Commission  has  at 
all  times  had  these  matters  in  mind,  and  its  final  determination 
is  made  with  that  end  in  view.  It  recognized  the  difficulties  in 
the  way  of  accomplishment,  and  that  conditions  which  arose  in 
former  years  are  not  easily  overcome  or  set  aside.  A  program 
by  which  the  amount  required  might  be  so  divided  that  a  part 
would  be  chargeable  to  capital  and  the  balance  amortized  over  a 
course  of  years  would  furnish  a  solution.  Under  all  the  evidence 
of  the  case,  and  taking  into  consideration  all  the  measures  of 
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value  set  forth  in  the  Public  Service  Company  Law,  the  Com- 
mission finds  that  the  fair  value  of  respondent's  property  con- 
sidered as  a  going  concern  ifl  $62,500,000. 

An  order  will  be  issued  dismissing  all  complaints  in'  so  far  as 
they  relate  to  the  rates  of  fare,  with  reservation  of  the  matters 
specially  noted  in  the  report. 


HiIIjINois  pvBiiic  utilities  commission. 

CITY  OP  OLNET 

V. 

CENTEAL  irJilXOIS  PUBLIC  SERVICE  COMPANY.. 

[No.  9666.] 

Commisttions  ^  Poioem  —  Cancellation  of  franrhises, 

1.  The  Illinois  Comraission  has  no  power  to  cancel  a  franchise  of 
a  utility. 

Service  —  Potf^rs  of  Contmitislon  •*«  Penaltiea  for  inadequate  service. 

2.  The  lUinoie  Commission  has  no  power  to  impose  penalties  upon 
a  public  utility  bceau'^e  of  interruption  in  its  service. 

Commissions  —  Jurisdiction  ^  Foreign  corporation, 

3.  The  Illinois  Commission  has  no  jurisdiction  over  the  operation 
or  location  of  a  plant  situated  in  a  foreign  state. 

Service  —  JSIectricity  —  Transmission  lines  or  local  piant, 

4.  If  electric  service  over  tran.smis-iion  lines  is  to  be  substituted 
for  service  from  local  plants,  the  burden  is  upon  the  utility  to  show 
that  this  service  would  be  as  satisfactory  and  as  efficient  as  that  fur- 

'    ni&hed  from  the  local  station. 
Certificates  of  convenience  and  necessity  —  Effect  of  grant. 

5.  The  issuance  of  a  certificate  of  public  convenience  for  the  con- 
struction of  a  transmission  line,  does  not  commit  the  Commission  to 
an  approval  of  method  by  which  service  may  be  rendered  over  such 
transmission  line  in  the  future. 

[February  10,  1920.] 

CoMpi-AiNT  as  to  the  matter  of  inadequate  electric  service 
rendered  in  the  city  of  Olney;  service  ordered  improved. 

ShaWy  Commissioner:  On  October  21,  1919,  the  city  of 
Olney,  by  H.  G.  Morris,  its  corporation  counsel,  filed  with  this 
Commission  a  certain  coiii[)lamt  regarding  the  electric  service 
being  rendered  in  the  city  of  Olney  by  the  Central  Illinois  Pub- 
lic Service  Company.    On  November  13,  1919,  the  Central  Uli- 
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nois  Public  Sen^ice  Company  by  Vance  &  Kigor,  its  attorneys, 
filed  an  answer  to  the  said  complaint.  In  accordance  with  the 
requests  contained  in  the  said  complaint  «iul  answer  the  Cora- 
mission  docketed  this  matter  and  held  a  formal  hearing  in  the 
city  of  Olney  on  December  9,  1919,  for  the  purpose  of  taking 
testimony  concerning  the  various  matters  alleged  in  the  com- 
plaint and  answer.  A  further  hearing  was  held  at  the  office  of 
the  Commission  in  Springfield  on  January  14,  1920.  At  the 
hearings  the  city  of  Olney  was  represented  by  11.  G.  Morris,  its 
corporation  counsel,  and  the  Central  Illinois  Public  Service 
Company  was  represented  by  O.  I).  Kigor,  attorney. 

The  complaint  of  the  city  of  Olney  hereinabove  referred  to 
alleges  thal^  the  city  of  Olney  is  a  municipal  corporation  organ- 
ized under  the  general  laws  of  the  state  of  Illinois  relating  to 
( ities  and  villages  and  that  the  Central  Illinois  Public  Service 
Company  is  a  corporation  organized  under  the  laws  of  the  state 
of  Illinois;  that  on  March  17,  1916,  the  Centi-al  Illinois  Public 
Service  Company  was  granted  a  franchise  ordinance  by  the  city 
of  Olney,  granting  to  the  said  company  the  right  to  operate  and 
maintain  an  electric  light  and  power  sj'stem  in  the  city  of  Olney, 
for  a  period  of  five  years;  that  previous  to  the  time  said  fran- 
chise contract  was  entered  into  the  said  Public  Service  Company 
had  been  maintaining  and  operating  an  electric  lighting  system 
within  the  city  of  Olney  for  more  than  five  years  previous  there- 
to; that  in  consideration  of  the  gi'anting  of  the  said  franchise 
the  said  Public  Service  Company  covenanted  and  agreed  to  fur- 
nish and  maintain  in  the  said  city  a  permanent  electric  lighting 
{><3'stem  and  to  cause  the  public  lights  to  burn  upon  the  streets 
of  the  city  continuously  until  dawn  every  night  in  the  year 
during  the  said  period  of  five  years  and  also  to  supply  to  the 
public  of  said  city  in  their  residences  and  stores  continuous  elec- 
trical energy  during  the  aforesaid  period;  that  upon  the  date 
of  the  making  of  the  said  contract  the  said  Public  Service  Com- 
pany was  maintaining  in  the  city  of  Olney  an  electric  light  plant 
for  the  furnishing  of  the  service  agreed  upon  and  that  it  con- 
tinued to  use  and  operate  its  said  plant  for  over  two  years  there- 
after; that  about  the  month  of  January,  1918,  the  said  Public 
Service  Company  closed  down  its  plant  in  the  city  of  Olney  and 
instituted  service  over  a  high  tension  line,  erected  without  the 
p.U.R.i92oa 
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authority  of  the  city  of  Olney  and  extending  from  the  city  of 
Ohiey  to  Lawrenceville,  Illinois,  from  which  place  it  then  con- 
tinued to  furnish  the  electrical  energy  required  in  the  city  of 
Olney;  that  about  the  first  day  of  March,  1919,  the  said  power 
plant  was  removed  from  the  city  of  Lawrenceville  to  the  city  of 
Edwardsport  in  the  state  of  Indiana  and  that  since  the  last- 
named  date  all  the  electrical  energy  and  service  used  by  and 
furnished  in  the  city  of  Olney  has  been  supplied  by  the  power 
plant  of  the  said  service  company  located  at  the  said  Indiana 
town;  that  during  the  time  when  the  said  electrical  service  was 
supplied  to  the  city  of  Olney  from  Lawrenceville  it  was  of  a 
very  poor  and  inefficient  character  and  many  times  failed  com- 
pletely to  the  great  inconvenience  and  loss  of  the  patrons  of  the 
said  company;  that  ever  since  the  removal  of  the  power  plant 
of  the  said  Public  Service  Company  to  the  city  of  Edwardsport 
no  reliance  can  be  placed  upon  the  continuity  of  the  electric  serv- 
ice supplied  by  the  said  Public  Service  Company ;  and  that  by 
reason  of  the  poor  quality  of  sei-vice  furnished  the  citizens  have 
made  numerous  complaints  to  the  officials  of  the  said  city  and 
have  sustained  great  losses  and  damage;  tliat  during  the  last 
sixty  days  frequent  total  losses  of  service  have  occurred  contin- 
uing for  an  hour  or  more  at  a  time;  religious  services  have  been 
interrupted,  disturbed  and  abandoned;  public  streets  have  been 
in  darkness  for  long  periods  and  families  totally  deprived  of 
light  in  their  homes.  These  conditions  have  oontinued  until  such 
time  as  the  local  plant  formerly  used  could  be  again  placed  in 
temporary  operation.  No  assurance  has  been  given  that  these 
grievances  will  be  remedied  and  complaints  are  ignored. 

The  complainant  therefore  prays  the  Commission  for  an  or- 
der granting  to  the  city  of  Olney  the  right  by  ordinance  to  cancel 
and  annul  the  franchise  contract  existing  between  it  and  the  said 
Central  Illinois  Public  Service  Company  in  order  that  the 
people  of  the  said  city  may  have  an  opportunity  to  vote  upon  the 
proposition  to  establish  and  operate  a  municipal  lighting  sys- 
tem. Complainant  further  prays  that  in  the  event  the  Commis- 
sion shall  hold  that  said  Public  Service  Company  shall  continue 
to  furnish  service  for  the  peiiod  of  the  franchise  then  the  Com- 
mission will  order  and  direct  that  the  said  company  shall  be 
liable  to  a  penalty  for  each  and  every  interruption  of  service  to 
P.U.R.1020C. 
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the  said  city  continuing  for  more  than  three  minutes,  such  pen- 
alty to  be  payable  to  the  treasurer  of  the  said  city  of  Olney. 
The  complainant  further  prays  that  the  Commission  will  order 
and  direct  that  the  said  Central  Illinois  Public  Service  Company 
shall  reopen  and  operate  its  power  plant  in  the  city  of  Olney  for 
the  purpose  of  furnishing  the  city  and  its  inhabitants  widi  elec- 
trical energy  and  service  from  said  plant. 

The  answer  of  the  Central  Illinois  Public  Sen'ice  Company 
admits  that  the  city  of  Olney  is  a  municipal  corporation  and 
that  the  respondent  is  a  corporation  organized  under  the  laws 
of  the  state  of  Illinois  and  further  enters  a  demurrer  to  the  first 
two  pleas  of  the  complaint  alleging  that  this  Commission  has  no 
authority  or  jurisdiction,  to  entertain  hearings  or  issue  orders 
LM»neerning  the  matters  set  forth  in  the  pleas  referred  to. 

The  answer  admits  that  the  company  was  granted  the  right 
to  operate  and  maintain  an  electric  system  in  the  city  of  Olney. 
The  answer  further  sots  forth  that  the  plant  in  the  said  city  of 
Olney  has  been  operated  at  all  times  when  it  was  necesfsary  to 
operate  the  same  to  furnish  service  to  the  said  city  of  Olney 
and  that  the  plant  is  maintained  in  condition  to  render  senice 
at  all  times  within  one  and  one-half  hours  after  it  is  known  that 
it  is  necessary  to  operate  said  plant  in  order  to  give  service. 

The  answer  further  sets  forth  that  the  system  of  high  tension 
transmission  lines  was  built  and  constructed  by  virtue  of  author- 
ity granted  to  the  said  Public  SerNnce  Company  by  this  Com- 
mission and  denies  that  it  ever  removed  its  power  plant  from  the 
city  of  Olney.  It  further  denies  that  its  power  plant  was  ever 
removed  from  the  city  of  Lawrenceville,  Illinois,  to  the  city  of 
Edwardsport,  Indiana.  The  answer  sets  forth,  however,  that  it 
has  purchased  power,  used  in  the  city  of  Olney  from  the  power 
plant  of  the  Indiana  Power  &  Water  Company  located  in  the 
city  of  Edwardsport,  Indiana,  and  that  the  said  power  plant 
'  gives  an  additional  source  of  electrical  energy  for  the  said  city 
of  Olney  and  results  in  an  economy  in  the  cost  of  furnishing 
power  to  the  said  city  of  Olney  and  that  the  agreement  to  so 
purchase  energy  was  made  for  the  purpose  of  benefiting  the  city 
of  Olney  by  lowering  the  cost  of  production  of  electrical  energy 
to  be  supplied  to  the  said  city  and  its  inhabitants. 

The  I'^spondont  further  denies  that  the  service  furnished  lo  the 
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citj  of  Olaey  since  the  date  upon  which  the  operation  of  the  local 
plant  in  Olney  was  discontinued  has  been  poojr,  ineflScient,  or 
wholly  unreliable.  It  denies  that  complaints  were  ever  ignored 
and  that  no  assurance  has  been  given  that  grievances  cannot  be 
remedied. 

The  respondent  further  sets  forth  that  such  interruptions  of 
service  as  have  occurred  in  the  city  of  Olney  have  been  largely 
due  to  trouble  at  the  said  Edwardsport  power  plant  and  that  the 
t  wners  and  officials  of  the  said  power  plant  have  advised  the 
officers  of  the  respondent  company  that  there  is  at  present  being 
installed  in  this  plant  new  machinery  of  which  the  respondent 
will  receive  the  benefit  The  respondent  further  states  various 
other  facts  not  material  to  the  present  issue. 

[1,  2]  In  regard  to  the  plea  of  the  complainant  herein  for 
an  order  of  the  Commission  granting  it  authority  to  cancel  its 
prevent  franchise  with  the  Public  Service  Company  or  to  assess 
a  penalty  against  the  said  Public  Service  Company  to  be  collect- 
ed for  each  and  every  interruption  of  service  furnished  by  the 
said  Public  Service  Company  to  the  said  city  of  Olney  to  which 
picas  the  respondent  herein  has  demurred^  these  matters  are 
dearly  without  the  jurisdiction  of  this  Commission,  no  author- 
ity having  been  conferred  on  this  Commission  by  law  or  other- 
wise which  would  allow  it  to  either  grant  or  deny  the  petition 
of  the  complainant  in  regard  to  these  matters.  Kespondent's 
demurrer  to  these  matters  is  therefore  sustained. 

The  issue  before  the  Commission  in  this  case  is  very  clear. 
The  complainants  allege  that  the  service  at  present  being  fur- 
nished by  the  Ci  iral  Illinois  Public  Service  Company  in  the 
city  of  Olney  is  insufficient,  inadequate  and  unreliable  and  sup- 
port that  allegation  with  testimony  of  various  witnesses.  The 
respondent  denies  that  the  service  is  any  more  unreliable  or  in- 
adequate than  it  was  at  the  time  the  said  service  was  being  fur- 
nished from  the  local  generating  station  in  the  city  of  Olney 
and  supports  this  denial  with  the  testimony  of  various  experts 
and  engineers  in  its  employ.  It  further  maintains  that  the  serv- 
ice is  not  only  no  worse  than  that  previously  furnished  but  that 
within  the  very  near  future  the  service  will  be  considerably  bet- 
ter than  any  previously  furnished  from  the  local  plant  The 
issue,  therefore,  is  whether  the  evidence  in  this  case  shows  the 
r.U.R.1920C. 
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service  furnished  to  the  city  of  Olney  to  be  sufficiently  inade- 
quate and  unreliable  to  justify  the  Commission  in  ordering  the 
respondent  to  reopen  its  generating  station  in  the  city  of  Olney 
and  maintain  the  service  in  Olney  from  the  local  generating 
station. 

At  the  hearing  held  in  the  city  of  Olney,  testimony  was  taken 
from  various  witnesses  called  on  behalf  of  the  complainant  which 
testimony  showed  conclusively  that  there  had  been  various  in- 
terruptions to  the  service  being  furnished  by  the  respondent 
herein  during  the  period  from  April  1,  1919,  to  the  date  of  the 
hearing  and  that  various  other  troubles  described  by  the  wit- 
nesses generally  as  **low  voltage"  has  been  experienced  by  them 
in  the  use  of  electric  service  in  their  various  business  enterprises. 
The  witnesses  were  in  most  instances  imable  to  name  specific 
dates  upon  which  this  trouble  was  experienced  and  the  lack  of 
this  information  makes  it  exceedingly  difficult  for  the  Commis- 
sion to  investigate  these  specific  matters.  However,  the  Com- 
mission caused  an  investigation  of  the  general  condition  of  serv- 
ice being  rendered  to  the  city  of  Olney  to  be  made  by  a  member 
of  its  engineering  staff  and  this  engineer  presented  at  the  hearing 
a  report  upon  the  conditions  existing  at  that  time. 

In  this  report  the  engineer  set  forth  that  the  plant  of  the  re- 
spondent located  in  the  city  of  Olney  is  maintained  in  first  class 
condition;  that  at  that  time  certain  repairs  were  being  made  to 
one  of  the  units  but  that  the  condition  of  the  plant  indicated 
that  it  was  being  maintained  in  condition  to  give  adequate  serv- 
ice up  to  its  full  capacity.  The  engineer  further  set  forth  that 
he  had  taken  various  charts  showing  a  graphic  record  of  the  volt- 
age condition  in  the  city  of  Olney  at  various  places  for  the 
period  of  twenty-four  horn's.  These  charts  showed  that  the  volt- 
age conditions  were  rather  poor  at  certain  times  of  the  day.  The 
report  of  the  engineer  recommended  that  the  taps  of  the  trans- 
formers used  for  supplying  the  city  of  Olney  be  changed  in  oi> 
der  that  the  voltage  furnished  to  the  said  city  might  be  raised 
to  the  value  required  by  the  general  orders  of  the  Commission, 

There  accompanies  the  report  of  the  engineer  a  record  of  in- 
terruptions to  service  experienced  in  the  city  of  Olney  during 
the  period  from  July  1  to  November  13,  1919.  This  report 
covers  in  addition  to  interruptions  of  a  material  extent,  a  record 

P.V.R.1920O. 
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of  a  large  number  of  faihrres  of  service  for  periods  of  less  than 
one  minute.  This  tabulation  shows  a  total  of  55  interruptions 
during  the  period  covered  thereby,  of  a  total  duration  of  twelve 
hours  and  nine  minutes.  Of  these,  31  represented  interruptions 
of  less  than  one  minute  duration.  Petitioner's  Exhibit  Number  7 
presented  at  the  hearing  on  January  14,  1920,  shows  a  total  dii 
ration  of  interruptions  during  the  same  period  as  covered  by  the 
report  of  the  Commission's  engineer  to  be  sixteen  hours  and 
fifty-nine  minutes.  The  Commission  therefore  believes  that 
these  reports  are  approximately  correct.  Respondent's  Exhibit 
7  covers  a  period  from  June  1,  1919  to  and  including  January 
10,  1920.  During  this  period  of  seven  months  and  ten  days  it 
appears  that  the  total  interruptions  to  service  have  been  nine- 
teen hours  and  two  minutes.  The  total  number  of  interruptions 
shown  in  this  report  is  38.  This  report  of  course  excludes  the 
failures  of  service  of  less  than  one  minute  duration  covered  by 
the  report  of  the  Commission's  engineer. 

It  appears  that  the  local  seiTice  in  Olney  is  furnished  over  a 
33,000  volt  transmission  line,  extending  from  Olney  22  miles 
east  to  Bridgeport.  At  Bridgeport  a  line  runs  north  to  Stoy 
and  thence  east  to  Eobinson.  A  line  also  runs  east  from  Bridge- 
port to  Lawrenceville  and  from  there  to  Vincennes,  Indiana. 
At  this  point  it  joins  the  line  from  the  plant  previously  referred 
to,  located  in  Edwardsport,  Indiana.  In  case  of  trouble  in  the 
plant  at  Edwardsport,  the  standby  station  maintained  at  Robin- 
son is  able  to  start  up  and  furnish  service  within  five  minutes, 
this  plant  being  an  oil  engine  plant.  The  plant  at  Lawrenceville 
is  maintained  under  steam  at  all  times  for  the  furnishing  of  fire 
pumping  service  to  the  city  of  Lawrenceville  so  that  it  is  avail- 
able in  emergencies  in  from  fifteen  to  twenty  minutes.  In  case 
of  failure  of  the  transmission  line  between  Bridgeport  and  Olney, 
service  will  be  interrupted  in  Olney  until  such  time  as  the  dam- 
age is  repaired  or  the  local  station  is  put  into  operation. 

At  the  present  time,  as  set  forth  in  the  testimony,  it  appears 
that  it  is  possible  to  raise  steam  in  the  Olney  station  and  start 
operation  of  this  station  in  one  and  one-half  hours.  The  evi- 
dence shows  that  the  company  intends  to  maintain  the  Olney 
station  in  its  present  condition  until  such  time  as  the  transmisr 
P.U.R.1920C.  .  - 
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sion  system  can  be  depended  upon  entirely  for  the  service  of  the 
city  of  Olney. 

The  respondent  herein,  the  Central  Illinois  Public  Service 
Company,  presented  ^  number  of  witnesses  at  the  hearings  in 
this  cause  who  testified  that  the  plant  at  Kdwardsport,  Indiana, 
was  a  comparatively  new  plant  and  had  been  built  imder  war 
time  conditions  and  that  the  transmission  line  from  this  plant 
to  Vincennes  was  a  new  line  recently  put  into  service.  These 
witnesses  showed  that  certain  of  the  equipment  in  the  power 
station  was  unsuited  to  the  use  to  which  it  was  put  but  on  ac- 
count of  war  time  conditions  it  was  impossible  to  secure  equip- 
ment better  adapted  to  the  service  and  that,  the  transmission 
line  being  new,  was  unseasoned  and  subject  to  trouble  on  account 
of  defects  which  would  not  show  up  until  the  line  was  placed  in 
active  operation.  The  witnesses  for  the  respondent  further  tes- 
tified that  a  double  transmission  line  had  been  built  from  Ed- 
wardsport  to  Vincennes,  and  would  be  placed  in  operation  within 
sixty  days  from  the  date  of  the  last  hearing  and  that  new  equip- 
ment adapted  to  the  conditions  under  which  it  must  operate,  had 
been  received  and  would  be  in  place  within  forty-five  days  of  the 
date  of  the  last  hearing.  It  is  further  set  forth  that  an  addition 
to  the  present  station  equal  to  120  per  cent  of  its  piesent  capac- 
ity is  being  installed. 

At  the  last  hearing,  witnesses  also  testified  for  the  respondent 
regarding  the  voltage  condition  existing  at  that  time  within  the 
city  of  Olney.  Voltage  charts  were  placed  in  the  record  showing 
a  graphic  record  of  the  voltage  at  all  times  of  the  day  at  various 
locations  within  the  city.  It  appears  that  the  suggestion  of  the 
Commission's  engineer  regarding  tlie  changing  of  the  transform- 
er taps  had  been  followed  out  and  an  examination  of  the  voltage 
charts  submitted,  indicates  that  at  the  time  these  charts  were 
taken,  the  voltage  supplied  to  the  consumers  in  Olney  was  with- 
in the  limits  prescribed  in  the  Commission's  General  Order  20. 

It  appears,  however,  from  the  testimony,  that  a  part  of  the 
trouble  ascribed  by  the  witnesses  for  the  complainant  to  ^*low 
voltage"  is  not  low  voltage  but  low  frequency.  The  testimony 
showed  that  various  motors  failed  to  operate  up  to  full  speed 
but  operate  at  a  reduced  speed.  To  the  untechnical  observer 
this  might  be  thought  to  be  entirely  the  result  of  low  voltage  but 
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the  witness,  for  the  respondent  disclosed  the  fact  that  the  fre- 
quency maintained  by  the  Edwardsport  plant  was  low  on  account 
of  the  fact  that  the  instruments  used  to  measure  this  freqtieucy 
were  in  error.  These  instruments  have  since  been  corrected  s# 
that  no  further  trouble  is  anticipated  from  low  frequency. 

The  voltage  conditions  have  also  been  changed  materially  as 
shown  by  the  charts  submitted  at  the  last  hearing,  and  if  these 
charts  are  representative  of  the  conditions  to  be  expected  in  the 
future,  no  more  trouble  is  to  be  anticipated  from  low  voltage. 

[3,  4]   It  remains  then  to  dispose  of  the  question  of  complete 
interruptions  of  service.     Petitioner's  Exhibit  7  contains  a  rec- 
ord of  3.S  interruptions  to  s^^ice  varying  from  two  minutes  to 
three  hours  duration.    From  the  evidence  it  appears  that  twenty- 
six  of  these  interruptions  were  due  to  trouble  at  the  Edwards- 
port  power  plant,  two  to  miscellaneous  causes  and  twelve  to 
transmission  line  trouble.     The  plant  at  Edwardsport  belongs 
to  the  Indiana  Power  &  Water  Company  and  is  located  in  a 
foreign  state.     This  Commission,  therefore,  can  have  no  juris- 
diction over  either  the  operating  company  or  the  location  of  the 
plant  itself.     Furthermore,  this  Commission  is  not  concerned  at 
the  present  time  with  the  manner  in  which  or  the  source  from 
which  the  respondent  receives  its  supply  of  energy  for  service 
in  Olney.    The  present  proceeding  considers  only  the  facts  witli 
relation  to  the  quality  of  service  being  furnished  in  the  city  of 
Olney.     The  result  of  an  interruption  to  service  is  the  same  to 
the  consumers  in  Olnoy  whether  that  interruption  comes  from 
a  plant  failure  or  a  transmission  line  failure.     In  Jerseyville 
V.  Central  Illinois  Pub.  Serv.  Co.  P.U.K1911L\,  256,  the  Com- 
mission pointed  out  that  if  service  over  transmission  lines  was 
to  be  substituted  for  service  from  local  plants  the  burden  was 
upon  the  utilities  to  show  that  this  service  could  be  made  as  satis- 
factory and  efficient  as  that  furnished  from  the  local  stations. 
The  Commission  is  inclined  to  believe  that  it  should  not  require 
companies  to  furnish  service  over  transmission  lines  which  would 
be  superior  to  or  more  reliable  than  that  which  would  be  fur- 
nished from  local  stations.     Statistics  do  not  appear  in  this  rec- 
ord concerning  the  operation  of  the  local  plant  in  Olney  during 
the  time  when  it  furnished  service  in  Olney  but  the  Commission 
believes  that  the  operation  of  the  local  plant  in  Olney  would  have 
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fumialied  service  somewhat  more  reliable  than  that  diown  to 
have  been  furnished  under  the  present  arrangement. 

[5]  The  respondent  herein  attempted  to  show  that  the  metliod 
by  which  service  was  being  furnished  in  the  city  of  Olney  had 
received  the  expressed  sanction  of  this  Commission  and  that  the 
Commission,  by  tlie  granting  of  a  certificate  of  convenience  and 
necessity  for  the  construction  of  the  present  transmission  lines, 
and  by  the  approval  of  the  contract  for  the  purchase  of  energy, 
had  placed  its  stamp  of  approval  upon  the  method  to  be  used  in 
furnishing  this  energy  and  therefore  the  Commission,  and  not 
the  respondent,  was  responsible  for  the  poor  service  being  main* 
tained  by  the  present  means  of  furnishing  service.  The  granting 
of  a  certificate  of  convenience  and  necessity  to  the  respondent 
herein  for  the  building  of  these  lines  and  the  approval  of  the 
contract  for  the  purchase  of  energy  constituted  only  a  permis- 
sion from  this  Commission  to  do  the  acts  which  the  respondent 
herein  expressly  applied  for  authority  to  do.  It  in  no  way  com- 
mitted the  Commission  to  an  approval  of  the  method  by  which 
service  is  at  present  being  rendered  in  Olney  and  in  fact  the  su- 
preme court  in  Springfield  v.  Springfield  Gras  &  Electric  Com- 
pany [—  111.  — ,  P.U.R1920— ,  — ,  125  N.  E.  891],  held  that 
the  Commission  had  no  authority  to  interfere  with  iAie  broad 
discretionary  powers  of  the  utilities  under  its  jurisdiction  in  the 
conduct  of  the  details  of  their  business.  The  Commission  can 
certainly  be  charged  with  no  responsibility  for  the  present  con- 
dition of  service  in  Olney. 

Evidence  shows  that  within  sixty  days  the  Central  Illinois 
Public  Service  Company  expects  to  have  completed  such  changes 
in  its  equipment  as  will  enable  it  to  supply  service  of  a  high 
t^landard.  Pending  the  completion  of  the  necessary  work  it  ap- 
pears that  the  boilers  in  the  Olney  plant  ai*e  kept  in  such  condi- 
tion that  it  requires  about  one  and  one-half  hours  to  start  the 
generating  machinery  in  case  of  failure  in  the  supply  of  energy 
from  the  transmission  line.  This  loss  of  time  could  easily  be 
overcome  if  steam  were  constantly  kept  in  the  boilers  at  a  pres- 
sure of  75  poimds,  and  this  precaution  would  avoid  annoyance 
to  consumers  because  of  interruptions  to  the  service  through 
failure  of  the  transmission  lii^e.  While  the  Commission  is  of 
the  opinion  the  company  should  not  be  required  to  keep  its  gen- 
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crating  machineiy  in  constant  operation,  nevertheless  it  cannot 
be  consideretl  an  undue  hardship  should  it  be  required  to  keep 
enough  men  in  its  plant  and  steam  in  its  boilers  at  sufficient  pres- 
sure so  that  the  machinery  may  be  immediately  started  in  case 
of  breakdown  of  the  transmission  line  supply,  and  thus  afford 
its  patrons  in  Olney  and  vicinity  reliable  and  adequate  electricjil 
service.  At  such  times  as  the  Central  Illinois  Public  Service 
Company  shall  show  to  the  satisfaction  of  the  Conunission  that 
it  is  able  to  otherwise  supply  adequate  and  reliable  service  to 
its  consumers  in  Olney  and  vicinity  then  will  the  terms  and  con- 
ditions hereinafter  imposed  be  modified. 

The  Commission,  having  considered  the  evidence,  the  repre- 
sentations and  arguments  made,  and  being  fully  advised  in  the 
premises,  finds  that  the  Central  Illinois  Public  Service  Com- 
pany should  be  required  to  so  operate  its  plant  in  the  city  of 
Oliioy  as  to  be  able  to  resume  service  within  the  shortest  possible 
time  after  a  failure  of  service  from  the  normal  source  of  supply. 
It  is  therefore  ordered  that  the  Central  Illinois  Public  Service 
Company  be,  and  the  same  is  hereby,  required,  within  ten  days 
of  the  date  of  service  of  this  order,  to  maintain  a  steam  pressure 
of  not  less  than  75  pounds,  on  enough  of  its  boilers  in  the  plant 
^5  the  city  of  Olney  to  be  able  to  resume  service  within  tlie  sliort- 
^t  i^ossible  time  after  the  failure  of  the  service  from  the  normal 
^nrc^     of  supply  over  the  transmission  line. 
^^    is  further  ordered  that  the  Central  Illinois  Public  Service 
^^^^t>^\j^\  be,  and  the  same  is  hereby,  required  to  start  its  plant 
^^  tli^      ^j^y  ^f  Olney  immediately  after  an  interruption  to  serv- 
\ceo-v^^^_^  the  high  tension  line  occurs  and  to  maintain  such  service 
rom     "tXie  local  plant  until  the  transmission  line  is  again  able  to 
"^x^j-^  complete,  full  and  adequate  service. 
/■^     i^  further  ordered  that  the  Central  Illinois  Public  Service 
^Di  j>  ,5^  jjy  Y)Q^  ^jj^  ^jjg  same  is  hereby,  required  to  maintain  at  all 
"^^^     -a^.  sufficient  force  of  men  in  its  station  in  the  citv  of  Olnev 
E>^x-ate  the  said  station  to  its  full  capacity  at  any  time  that 
1  lu^  >^-     1^^  called  upon  to  do  so. 
It     ^ 

^^  further  ordered  that  the  Central  Illinois  Public  Service 

I^^Uiy  be,  and  the  same  is  hereby,  required  to  file  with  the 

^^^^ti.^^y  of  this  Commission,  copies  of  the  report  of  interrup- 

r^   ^*^*^de  by  its  load  dispatchers  covering  all  interruptions  of 
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ficrvice  in  tlie  city  of  Olney  giving  the  date,  the  time,  the  dura- 
tion and  cause  of  each  interruption.  These  reports  to  be  fur- 
nished weekly  within  seven  days  of  the  close  of  each  calendar 
week  banning  within  ten  days  of  the  date  of  the  service  of 
this  order. 

The  Commission  expressly  retains  jurisdiction  of  this  cause 
for  the  purpose  of  making  such  further  investigation  as  may  be 
d.eemed  necessary,  for  the  holding  of  hearings  and  issuance  of 
such  further  orders  as  may  be  deemed  proper. 


OTDIANA  PUBLIC  SS3RTICE  COMBHSSION. 

G.  T.  WRIC4HT  et  aL 

V. 

COOPER  TELEPHONE  EXCHANGE. 

[No.  5214.] 

CinnmisHions  «—  Poieera  —  Unincot^pin'aled  vUlageB, 

The  Indiana  Commission  has  ho  authority  to  pass  on  the  rights 
of  parties  to  engage  in  utiUty  operations  outside  of  incorporated  cities 
or  towns. 

[April  1,  1920.] 

Petition  for  authority  to  install  a  new  telephone  exchange 
and  system  in  town  of  Putnamville;  dismissed  for  want  of  juris- 
diction. I 

McCardlc,  Commissioner:  On  March  10,  1920,  Qt.  T.  Wright 
and  others  filed  a  petition  with  the  Commission,  asking  author- 
ity to  install  a  telephone  exchange  and  system  in  the  town  of 
Putnamville,  Indiana. 

The  Commission,  being  fully  advised  in  the  premises,  finds 
that  Putnamville  is  not  an  incorporated  city  or  town.  The  Pub- 
lic Sei-vice  Commission  Act  gives  the  Commission  no  authority 
to  pass  on  the  rights  of  parties  to  engage  in  utility  operations 

outside  of  incorporated  cities  or  tow^ns.    Therefore,  the  Commis- 
P.U.R.1920C. 
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sion   is  without  jurisdiction^  and  this  petition  should  be  dis- 
missed. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana,  that  this  petition  be,  and  it  is,  dismissed  for  want  of 
jurisdiction. 

Lewis,  Haynes,  Johnson,  Van  Auken,  Commissioners,  concur. 


IjOI7ISIANA  RAHiROAD  COMMISSION. 

BE  SHREVEPOKT  HOME  TELEPHONE  COMPANY, 
INCOHPORATED. 

[No.  2902,  Order  No.  2332.] 

JBatem  *  Teiephone9  —  Number  of  mthscHbers  -^  Value  of  service, 

A  telephone  company,  having  1800  subAcribera,  is  not  entitled  to 
as  large  a  rate  as  a  competing  company  serving  5,000  suIiHcrihers  in  the 
same  oommuaity,  since  the  value  of  the  service  is  not  so  great. 

[March  30,  1920.] 
Afft.tcation  for  increase  in  telephone  ratos ;  granted  in  part. 

By  the  Commission :  The  Shreveport  Home  Telephone  Com- 
pany, Incorporated,  of  Shreveport,  Louisiana  on  June  14,  1919, 
filed  an  application  with  the  Commission  for  authority  to  ad- 
vance rates  for  the  various  classes  of  ser\'ice  rendered  by  it.  Due 
notice  of  the  filing  of  the  application  was  given  all  interested 
parti^y  and  the  case  was  heard  at  a  session  of  the  Commission 
held  in  Shreveport  on  October  22,  1919.  Petitioner  was  rep- 
resented by  counsel  and  presented  witnesses ;  the  city  of  Shreve- 
port, intervener,  was  represented  by  the  city  attorney;  and  the 
Shreveport  chamber  of  commerce  by  its  traffic  manager. 

The  Shreveport  Home  Telephone  Company  operates  an  ex- 
change in  the  city  of  Shreveport,  with  toll  lines  to  a  number  of 
close-by  communities,  which  are  also  connected  up  through  the 
central  office  for  exchange  service, 
P.U.R.102OC. 
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The  company  operates  approximately  1,800  stations,  and  of 
these  approximately  600  are  business  telephones.  It  is  on  this 
class  of  service  that  the  only  substantial  advance  is  asked,  this 
being  from  $3  to  $5  per  month. 

Numerous  exhibits  were  filed  by  the  applicant,  all  tending  to 
'show  that  the  present  rates  are  insufficient  to  permit  it  to  prop- 
erly operate  and  to  earn  a  fair  return  on  the  investment  in  the 
property.  The  Commission  has  carefully  considered  these  fig- 
ures. As  a  matter  of  fact  it  may  be  admitted  that  the  present 
rates  apparently  do  not  produce  a  revenue  entirely  adequate 
for  that  purpose.  Telephone  rates,  however,  in  cities  where  com- 
petition exists,  as  it  does  in  Shreveport,  are  not  controlled  solely 
by  the  value  of  the  investment  in  a  plant  rendering  this  service, 
nor  can  the  value  of  such  an  investment  be  used  as  the  sole  factor 
in  determining  the  reasonableness  of  rates.  The  Cumberland 
Telephone  &  Telegraph  Company  operates  in  Shreveport,  and, 
as  against  some  1,800  subscribers  to  the  service  of  the  applicant 
company,  the  Cumberland  Company  serves  approximately  5,000 
subscribers.  The  business  rate  prayed  for  by  applicant  is  $5 
per  month,  which  is  the  present  rate  of  the  Cumberland  Com- 
pany. It  is  apparent,  therefore,  that  the  value  of  the  service 
rendered  by  the  two  companies  are  not  identical;  and,  in  the 
judgment  of  the  Commission  applicant  is  not  entitled  to  the  same 
measure  of  rates  as  its  competitor.  It  is  entitled  to  an  advance, 
however,  in  some  measure,  which  the  Commission  will  grant. 

It  is,  therefore,  ordered.  That  the  application  of  Shreveport 
Home  Telephone  Company,  Incorporated,  for  authority  to  ad- 
vance its  telephone  rates  be,  and  the  same  is  hereby,  denied,  ex- 
cept that  authority  is  hereby  extended  the  said  Shreveport  Home 
Telephone  Company,  Incorporated,  to  increase  its  rates  .for  busi- 
ness telephones,  special  line  service,  from  $3  to  $4  per  month, 
this  advanced  rate  to  apply  only  in  Shreveport  and  Bossier  City. 

By  order  of  the  Comimission,  Shelby  Taylor,  Chairman,  John 
T.  Michel,  and  Huey  P.  Long,  Commissioners. 
P.U.R.1920C. 
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JfARYLAND  PUBIiIC  SKRVICB  COMMISSIOK. 

J.  E.  CLAGGETT 

t'. 

EASTERN  SHORE  GAS  &  ELECTRIC  COMPANY. 

[Case   No.   1759.] 

C^mmisaions  —  Paw^rs  —  Wiring  of  houses  hy  electrie  company, 

1.  The  Maryland  Commission  exercises  no  jurisdiction  over  eleo* 
trie  companies  when  engaged  in  the  work  of  wiring  houses,  since  they 
are  not  then  engaged  primarily  as  public  utilities,  but  rather  as  con- 
tractors in  competition  with  other  contractors  engaged  in  the  same 
business. 

JHscrimination  —  Service  —  Turning  on  electric  current  —  Approval 
•/  wiring. 

2.  An  electric  utility  which  refused  to  turn  on  current  in  build- 
ings before  the  wiring  had  been  inspected  and  approved  by  the  insur- 
ance underwriters,  but  which,  under  an  agreement  with  the  under- 
writers, issued  a  15-day  certiftcate  as  to  wiring  done  by  itself  and 
furnished  current  immediately,  was  directed  to  discontinue  the  practice 
of  issuing  the  15day  certificate  for  its  own  work  unless  it  came  to 
some  satisfactory  agreement  with  other  wiring  contractors  as  to  the 
turning  on  of  electricity. 

[April  6,  1920.] 

C0MP1.ATNT  as  to  discrimination  by  respondent  electric  com- 
pany in  the  matter  of  turning  on  electricity  in  buildings  wired 
by  complainant;  discrimination  ordei'cd  eliminated. 

Legg,  Commissioner:  In  August,  1919,  J.  Edward  Claggett, 
of  the  firm  of  Brown  &  Claggett,  Cambridge,  Maryland,  by  his 
eounsel,  W.  Laird  Neary,  Esquire,  complained  to  the  Commis- 
sion of  an  alleged  discrimination  practiced  by  the  Eastern  Shore 
Gas  &  Electric  Company  in  refusing  to  turn  on  electric  purrent 
into  buildings,  where  interior  wiring  has  been  done  by  the  firm, 
of  which  complainant  is  a  member,  until  the  work  had  been  in- 
spected and  approved  by  the  Underwriters'  Association  of  the 
Middle  Department,  Philadelphia,  Pennsylvania.  The  com- 
plainant alleges  that  this  inspection  is  not  required  when  tlie 
wiring  work  has  been  done  by  the  Eastern  Shore  Gas  &  Electric 
Company,  but  that  the  latter  company  is  itself  permitted,  under 
a  working  agreement  with  said  Underwriters'   Association,  to 
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issue  a  15-day  certificate  covering  interior  wiring  done  by  it 
and  to  furnish  current  until  the  work  is  approved  by  the  Under- 
writers' Association. 

In  letters  from  the  Eastern  Shore  Gas  &  Electric  Company 
to  the  complainant,  dated  August  12,  1019,  and  to  the  Commis- 
sion dated  August  15,  1919,  the  company  disclaimed  any  form 
of  discrimination.  It  set  forth  fully  its  practice  and  policies, 
but  the  company's  answer  was  not  satisfactory  to  the  complain- 
ant, and  after  further  correspondence,  both  the  respondent  and 
complainant  expressed  their  desire  to  have  the  Commission  de- 
cide the  matter  on  the  evidence  submitted  without  a  fonnal 
hearing. 

The  Commission  has  studied  the  provisions  of  an  agreement 
between  the  Underwriters'  Association  of  the  Middle  Depaii;- 
mcnt  and  the  Eastern  Shore  Gas  &  Electric  Company  dated 
August  2,  1915  (copy  of  which  agreement  is  filed  in  these  pro- 
ceedings), and  quotes  therefrom,  as  follows: 

"In  consideration  of  the  Eastern  Shore  Gas  &  Electric  Com- 
pany hereafter  refusing  to  make  service  connections  before  in- 
spection of  the  installation,  except  as  hereinafter  mentioned, 
and  in  further  consideration  of  the  said  Eastern  Shore  Gas  & 
Electric  Company  making  application  for  the  inspection  of  in- 
terior wiring  done  by  it  and  paying  the  regular  fees  for  same, 
except  as  hereinafter  allowed,  the  Underwriters'  Association  of 
the  middle  department  propose: 

(1)  To  furnish  prompt  and  efficient  inspection  on  receipt  of 
application  at  Philadelphia  or  at  the  local  office  of  the  district 
secretary  or  otherwise  as  designated  by  the  department 

(2)  That  no  such  inspection  in  any  part  of  the  territory  by 
Eastern  Shore  Gas  &  Electric  Company  shall  be  delayed  more 
than  sLx  days  from  the  date  application  is  received. 

(3)  To  furnish  the  .  .  .  15-day  certificates,  subject  to  cap- 
cell  ation,  and  to  authorize  a  certain  designated  agent  to  issue 
such  certificates  to  cover  installations  requiring  immediate  con- 
nection before  regular  inspection  can  be  obtained,  provided  that 
a  duplicate  of  all  temporary  certificates  so  issued  shall  be  im- 
mediately sent  to  the  proper  office  of  the  middle  department. 
And  it  is  further  understood  that  upon  receipt  of  written  notice 
from  the  middle  department  of  defects,  the  Eastern  Shore  Gas 
P.U.R.1920C. 
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&  Electric  CouipaDV  will  either  correct  such  defects  within  ten 
days  from  date  of  receipt  of  said  written  notice  or  discontinue 
its  service." 

Rule  six  of  the  respondent's  schedule  on  file  with  the  Com- 
mission reads: 

**The  company  will  own,  furnish  and  maintain  the  meter,  or 
uioters,  and  the  consiniior  must  have  loops  left  in  the  wiring 
.suitable  for  tlieir  connection.  All  wiring  and  apparatus  shall 
be  installed  in  accordance  with  and  confoim  to  the  rules  and  re- 
quirements of  the  ^k'ational  ]?oard  of  Fire  Underwriters  in  force 
at  the  time  of  beginning  work  and  shall  be  inspected  and  ap- 
proved by  an  inspector  of  the  Underwriters'  Association  of  the 
middle  department  before  application  is  made  to  have  the  cur- 
rent turned  on.  This  is  necessary  for  the  protection  of  the  con- 
sumer, as  the  company  is  not  responsible  for  any  defect  in  the 
wiring  or  devices  on  the  consumer's  pi-emises.  Every  job  of 
wiring  or  repairs  involving  a  change  should  also  be  inspected 
and  a  certificate  obtained  therefor." 

The  complainant  has  filed  with  the  Commission  letters  from 
patrons  showing  that,  due  to  the  delay  in  turning  on  of  current 
into  houses  wired  by  his  firm,  much  dissatisfaction  was  expressed 
and  business  consequently  diverted  to  the  respondent.  It  is  also 
stated  tjiat  the  inspection  of  wiring  by  the  Underwriters'  Asso- 
ciation is  not  made  within  six  days,  as  stijmlated  in  Rule  2  of  the 
above-mentioned  agreement,  but  that  two  to  three  weeks'  time 
elapses  between  tlie  date  of  application  and  the  date  of  ins{)ection. 
[1]  It  is  a  recognized  fact  that  electric  companies  properly 
engage  in  the  wiring  of  properties  and  the  sale  of  fixtures  and 
appliances  in  order  to  promote  the  expansion  of  their  business, 
and  this  Commission  would  have  no  desire  to  prohibit  such  prac- 
tice, even  if  it  had  the  power  to  do  so.  When  electric  utilities 
engage  in  the  work  of  wiring  houses  and  selling  electrical  appli- 
ance's, they  are  not  acting  primarily  as  public  utilities,  but  rath- 
er as  contractors,  and  as  such  in  competition  with  other  con- 
tractors engaged  in  the  same  business,  and  consequently  this 
Conunission  exercises  no  jurisdiction  over  their  operations  as 
contractors,  any  more  than  it  does  over  the  operations  of  pri\ate 
corporations,  firms  or  individuals  engaged  in  competition  with    ' 

thera.     The  complaint  in  the  instant  case,  however,  Las  as  its  • 
P.U.R.1920C. 
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basis  an  alleged  discrimination  by  the  respondent  company  in 
its  capacity  as  a  public  utility,  and  the  Commission  has  accord- 
ingly assumed  jurisdiction  with  respect  to  this  complaint.  In 
point  of  fact,  the  Commission's  jurisdiction  has  not  been  quesr 
tioned  in  these  proceedings,  and,  as  before  stated,  both  parties 
have  agreed  to  have  the  Commission  pass  upon  the  matter  on  the 
record  before  it. 

In  the  absence  of  legal  requirements  in  a  community  govern- 
ing wiring  of  buildings  for  electrical  energy,  it  is  not  unusual 
for  electric  companies  to  co-operate  with  insurance  companies 
ill  maintaining  reajsonable  specifications  that  would  reduce  the 
fire  hazard.  Such  desire  and  effort  on  the  part  of  the  respondent 
through  the  medium  of  a  consistent  rule  should  have  the  full 
co-operation  of  the  community  it  serves,  and  unqualifiedly  has 
the  endorsement  of  this  Commission. 

[2]  However,  the  respondent,  acting  as  an  electrical  contrac- 
tor, should  not  enjoy  or  exercise  any  privileges  not  afforded  its 
competitors  in  the  same  field,  where  such  privileges  arise  by  rea- 
son of  the  fact  that  the  respondent  is  also  a  public  utility,  and 
as  such  in  a  position  to  lay  down  rules  governing  tlie  terms  and 
conditions  under  which  it  will  furnish  service,  and  after  a  full 
analysis  of  the  evidence  before  us,  we  find  that  in  exercising  the 
privileges  accorded  it  under  §  3  of  the  agreement  with  the  Un- 
derwriters' Association,  the  respondent  is  violating  the  provi- 
sions of  its  own  Rule  6. 

There  appears  to  be  no  restrictions  in  the  agreement  with  the 
Underwriters'  Association  prohibiting  the  respondent  from  issu- 
ing to  competing  electrical  contractors  the  16-day  certificates  it 
now  furnishes  for  its  own  work.  While  we  are  not  prepared  in 
any  sense  to  state  that  the  respondent  should  furnish  such  certifi- 
cates to  competitors,  yet  it  is  our  conclusion  that  the  present 
situation  permits  of  a  discrimination  which  should  be  discon- 
tinued, and  unless  some  satisfactory  agreement  can  be  reached 
in  this  matter  between  the  respondent  and  the  competing  elec- 
trical contractors  it  should  discontinue  the  present  practice  of 

issuing  the  15-day  certificates  for  its  own  work. 
P.U.R.1920C. 
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NEBRASKA   STATE  RAILWAT  COMMISSION. 

BE  HOLBROOK  CENTRAL  TELEPHONE  ASSOCIATION. 

[Application  Xo.  4187.] 

Depreciation  —  Funds  —  Vse  for  bettennents  and  extentHons. 

A  utilitr  sbould  not  borrow  money  from  the  depreciation  reserve 
fund  for  the  building  of  extensions  and  new  construction  unless  it 
appears  that  capitiil  stock  can  be  sold  and  the  monevs  received  therefrom 
used  to  replace  the  depreciation  fund  in  time  of  emergency. 

[March   26,    1920.] 

Application  for  authority  to  increase  telephone  exchange 
rates;  granted. 

By  the  Coininissicn :  Applicant  company  herein  is  engaged 
in  a  general  telephone  business,  furnishing  service  to  the  citizens 
of  Holbrook  and  community.  The  organization  of  the  company 
dates  back  to  July,  1911,  when  the  Holbrook  Central  Telephone 
Association  purchased  the  existing  telephone  plant  from  the 
Holbrook  Central  Telephone  Company.  Fifty-nine  shares  of 
stock  were  sold  at  that  time  at  $20  per  share.  No  further  shares 
of  stock  have  ever  been  sold,  and  $1,180  represents  the  present 
outstanding  capital  stock.  Xo  detailed  history  of  the  company 
previous  to  its  purchase  by  the  Holbrook  Association  is  at  hand 
and  it  is  not  possible  at  this  time  to  determine  the  value  of  the 
property  acquired  at  the  time  of  the  purchase.  Of  the  fifty-nine 
shares  of  stock  outstanding,  thirty  shares,  consisting  of  a  con- 
trolling interest,  are  in  the  hands  of  four  farm  line  compani'^j?, 
radiating  out  of  Holbrook  as  follows: 

Holbrook  Northwest  Telephone  Company *..,..•    f>  shares 

Holbrook  Frontier  Telephony  Company    10  shares 

Spring   Ranch  'l>leplioni«  Company   7  shares 

Holbrook  Cambridge  Telephone  Company   4  shares 

Total 30  shares 

The  remaining  tweutv-nine  shares  are  in  the  hands  of  eighteen 
residents  of  Holbrook  and  community. 

Since  the  formation  of  the  company,  with  but  one  exception, 
no  dividends  have  ever  been  paid.  In  January,  1916,  a  divi- 
dend of  40  per  cent  was  declared.  The  company  is  deservinj; 
of  criticism  in  the  payment  of  such  a  dividend,  especially  at  this 
P.U.R.1920C. 
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pajrticular  time.  The  lines  were  in  a  depreciated  coudition,  tlie 
cost  of  materials  and  labor  had  increased  materially,  and  it  was 
highly  improper  to  exhaust  any  reserve  fund  in  the  payment  of 
unreasonable  dividends.  The  company  was  not  exercising  a 
reasonable  degree  of  business  foresight  However,  viewing  the 
a  If  airs  of  the  company  through  a  period  of  years,  it  cannot  be  said 
that  the  officers  of  the  company  have  misappropriated  fimds 
wherewith  to  pay  dividends,  since  this  is  the  only  dividend  that 
has  been  declared  since  its  organization  in  1011.  On  the  con- 
trary, it  appears  that  dividends  which  might  have  been  properly 
declared,  have  perhaps  been  put  back  into  a  common  fund  out 
of  which  new  properties  have  been  built.  An  estimated  valua- 
tion of  the  present  fair  worth  of  the  plant  tends  to  show  that 
moneys  have  also  been  appropriated  from  the  depreciation  fund, 
out  of  which  additional  properties  have  been  built.  The  fact 
tliat  the  lines  are  now  in  a  badly  depreciated  condition  and  no 
depreciation  reserve  available,  also  justifies  this  conclusion. 
Companies  should  therefore  be  reluctant  to  borrow  money  fi-om 
the  depreciation  reserve  fund  for  the  purpose  of  building  new 
plant  unless  it  appears  that  capital  stock  can  be  sold,  and  the 
moneys  received  therefrom  used  to  replenish  the  reserve  fund  in 
time  of  emergency.  Funds  necessary  for  extensions  and  new 
construction  should  be  provided  for  by  the  sale  of  additi<ma1 
capital  stock,  and  not  by  borrowing  all  of  any  depreciation  re- 
serve fund  which  may  exist.  The  first  duty  of  the  company  is 
to  so  maintain  its  property  that  efficient  service  may  be  given 
by  it,  and,  if  the  funds  are  not  sufficient  to  maintain  the  prop- 
erties, and  in  addition  thereto  pay  dividends,  the  dividends 
should  be  defeiTcd. 

Xo  physical  'valuation  of  this  exchange  has  ever  been  made,  and 
it  is  possible  to  only  estimate  the  present  fair  value.  Applicant 
company  has  about  70  miles  of  poles,  .fiu^nishing  sen-ice  to  121 
substations.  According  to  statement  of  officers  of  the  company, 
the  lines  are  badly  depreciated,  and  much  repair  work  must  be 
done  at  once  if  proper  service  is  to  be  furnished.  Practically 
all  of  the  system  is  metallic.  Under  the  accounting  system  as 
established  by  the  Commission,  applicant's  monthly  report  for 
February,   1920,  shows  a  total   fixed  investment  of  $4229.57. 

While  nothing  more  than  an  estimate  can  be  made,  considering 
P.U.R.1920C. 
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the  facts  at  band,  and  for  the  purposes  of  this  application  the 
original  cost  of  the  pi-operties  will  be  r^arded  as  $4,500. 

Applicant  contends  that  the  present  rates  are  not  adequate  to 
meet  maintenance  and  depreciation  charges^  to  pay  a  reasonable 
operating  charge^  provide  for  certain  miscellaneous  expense 
items,  and  pay  a  fair  return  upon  the  investment.  A  study  of 
the  finances  of  the  company  perhaps  verifies  this  contention.  In 
some  few  cases,  telephones  are  owned  by  the  subscriber  who  se- 
cures service  fi-om  the  company.  Applicant  is  at  the  present 
time  furnishing  service  as  follows : 

23  BmiiWM  stations  @  $1.50  per  month   $414.00  per  year 

96  Residence  stations  -@  $1.00  per  month 1,152.00  per  year 

8  Residence  party  line  @  $1.25  per  month 120.00  per  year 

t  Business  stations  owned  by  subscriber  (ai  $1.25  per 

noBth    75.00  per  year 

12  Residence  stations  owned  by  subscriber  ^.  $.75  per 

month   lOS.OO  per  year 

207  Subswitched  @  $  .25  per  month S21.00  per  year 

60  Subswitched  @  $  .12^  per  month 90.00  per  year 

Total  annual  exchange  receipts  $3,580.00 

In  addition  to  this,  there  is  the  item  of  toll  and  miscellaneous 
receipts.  Estimating  these  items  on  the  basis  of  business  done 
in  1919,  income  therefrom  would  probably  approximate  $275, 
which  would  make  total  estimated  annual  receipts  as  follows : 

Total  annual  exchange  receipts  $2,580.00 

Total  annual  toll  and  miscellaneous  receipts 275.00 

Total   annual   receipts    $2,855.00 

A  Statement  of  applicant's  animal  expenses,  based  upon  a 
study  of  expenditures  for  year  1919,  and  providing  for  certain 
increases  in  the  cost  of  labor  and  materials  which  appear  certain, 
would  be  as  follows: 

Operators  @  $125.00  per  month   $1,500.00  per  year 

Rent  @  $6.00  per  month  72.00  per  year 

Stationery,  printing,  office  supplies,  and  incidentals  ....  250.00  per  year 

Insurance  and  taxes  : 100.00  per  year 

Maintenance  and  depreciation,  including  salary  to  secre- 
tary and  lineman    1,600.00  per  year 

Dividends  @  S%  capital  stock  $1,180 94.40  per  year 

Total   annual  expenditures    $3,516.40  per  year 

It  thus  appears  that  the  annual  expenditures  of  the  applicant 
company  somewhat  exceed  total  annual  receipts.  Some  rate 
increases  should  be  authorized.     The  rate  increases  authorized 

P.U.K.1020C. 
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will  perliaps  not  be  siiiEcient  to  provide  the  necessary  funds  for 
the  reconstruction  program  which  appears  to  be  necessary.  The 
Commission  will  give  consideration  to  an  application  on  the 
part  of  the  company  to  issue  and  sell  some  further  stock.  Funds 
realized  therefrom  can  be  replaced  in  tlie  depreciation  fund  from 
which  they  were  borrowed  during  the  years  in  which  no  emer- 
gency appeared.  The  stock  of  the  company  is  owned  entirely 
by  home  institutions  and  citizens  residing  in  the  community.  It 
should  not  be  a  difficult  matter  to  sell  a  few  hundred  dollars  of 
stock,  the  money  received  therefrom  to  be  placed  in  the  depre- 
ciation fund  from  which  funds  were  previ4>usly  borrowed,  and 
to  be  used  solely  for  necessary  reconstruction  work  on  the  ex- 
ehang-e. 

A  rate  increase  providing  for  the  following  schedule  of  rates 
would  produce  approximately  an  annual  income  as  follows: 


Number. 

feind  of  Service.                        |    Monthly 

!      Rates. 

Annual 
Revenue. 

23 

Individual  businesB  metallic 

$1.75 
1.25 
1.25 
1.50 
1.00 
.40 

$483.00 

96 

Residence  individual  metallic 

1,440.00 
120  00 

8 

Farm  metallic 

5 

12 

267 

Business   (subscriber  owns  telephone) 

Residence  (subscriber  owns  telephone) . . . 
Stations  switched 

90.00 

144.00 

1,281.60 

Total    

$3,558.60 

Estimating  receipts  from  toll  business  on  a  basis  as  of  1919, 
total  net  toll  receipts  would  approximate  $275.  Adding  this 
amount  to  the  estimated  total  ejcchange  service  revenues  would 
produce  the  following  total  telephone  operating  revenue: 

Total  annual  exchange  service  revenue $3,543.60 

Total  annual  toll  service  revenues 275.00 


Total  annual  telephone  operating  revenue   $3«81S.60 

This  leaves  a  small  annual  sui-plus  above  tJbe  estimated  total 
telephone  operating  expenses  which  is  available  for  emergencies. 
The  above-named  rates  will  therefore  be  authorized. 

ORDER. 

It  is  therefore  ordered  by  the  ^NTebraska  State  Railway  Cora- 
mission  that  the  Holbrook  Central  Telephone  Association  of 
Ilolbrook  be,  and  the  same  is  hereby,  authorized  and  directed, 

effective  April  1,  1920,  to  publish  and  coUe^i  the  following  ratos: 
P.U.R.1020C. 
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Kinds  of  Service.  Monthly  Katot. 

Individual  business  telephone  ..•••••• $1.75 

Individual  residence  telephone « .  1.25 

Farm  line 1.26 

Business   (subscriber  owns  telephone )    •  1.50 

Residence  ( subscriber  owns  telrplione )    , 1.00 

Farm  lines  switched  per  subscriber   .40 

It  is  further  ordered  that,  before  any  dividends  are  paid  ap- 
plicant company  shall  set  aside  on  a  monthly  basis,  not  less  than 
$1,000  ^er  year,  to  be  used  solely  for  the  purposes  of  mainte-' 
uance  and  depreciation.  Amounts  set  aside  in  this  fund  and 
not  used  from  month  to  month,  shall  be  held  in  reserv'e,  avail- 
able for  any  future  replacements  necessary. 

It  is  further  ordered  that  the  applicant  shall  furnish  as  of 
June  30,  1920,  and  as  of  September  30,  1920,  a  complete  state- 
ment of  earnings  and  disbursements  for  the  three  preceding 
months  in  order  that  the  Commission  may  be  fully  advised  as 
to  the  effect  of  the  rates  herein  authorized,  and  as  to  the  manner 
in  which  applicant  is  complying  with  its  order. 

Made  and  entered  at  Lincoln,  Nebraska,  this  26  th  day  of 
Mai-ch,  1920. 

Nebraska  State  Railway  Commission,  H.  C.  Taylor,  Chair- 
man. 

Note. — Depreciatioa. 

I.  Rate  of  depreciation: 
«.  Electricity,    609. 
h.  GoHf    610. 
e.  Heating,  610. 

d.  Pipe  lines,   5  tO, 

e.  Telephones^  610, 

f.  Water,  611. 

II,  Treatment  of  reserve  or  fund,  61 1» 

a.  Electricity. 

In  Re  Wisconsin-Minnesota  Light  &  P.  Co.  TJ-1512,  July  17, 1919, 
the  Wisconsin  Couiuii.-sion  j)la('0(l  the  depreciation  of  an  electric 
plant  upon  a  3  per  r<»iit  sinkincj  fund  basis. 

In  Re  Municipal  Electric  Light  System  (Wis.)  lT-1591,  Oct.  31, 
1919,  an  allowance  of  1  per  cent  was  made  for  annual  depreciation 
of  a  municipal  electric  light  system  where  there  had  been  a  large 
expense  on  account  of  dams  and  because  of  frequent  washouts  and 
P.U.R.1920C. 
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because  consideration  was  given  to  a  large  increase  in  the  capacitj 
of  the  system. 

h.  Gob, 

In  "Re  Consolidated  Light  &  P.  Co.  Xos.  6988-A,  6989-A,  Oct 
20,  1919,  the  Illinois  Commission  made  an  allowance  of  1.75  per 
cent  on  the  fair  value  of  a  gas  property  for  depreciation. 
.  In  Be  Lawrenceburg  Gas  Co.  No.  4650,  Sept.  22,  1919,  tjie  Indi- 
ana Commission  required  a  gas  plant  company  to  set  aside  a  depre- 
ciation allowance  of  $800  annually,  where  the  present  value  of  the 
property  was  fixed  at  $28,563. 

e.  Heating, 

In  Ee  Central  Heating  Co.  Case  No.  212,  Sept.  24,  1919,  the 
Utah  Commission  fixed  the  rate  of  depreciation  of  the  generating 
equipment  of  a  steam  heating  plant  at  8  per  cent  per  annum,  and 
made  an  allowance  of  $70  for  the  depreciation  of  the  building  in 
which  the  plant  was  located,  and  also  made  an  allowance  of  5  per 
cent  for  the  depreciation  of  the  pipe  line  forming  the  distributing 
system,  fixing  a  rate  at  not  to  exceed  6  per  cent  per  annum  on  the 
value  of  the  property  considered  as  a  whole. 

d.  IHpe  lines. 

In  Indiana  Gas  Transp.  Co.  No.  4727,  Dec.  5,  1919,  the  Indiana 
Commission  said  that  it  believed  that  a  depreciation  rate  of  1.5  per 
cent  of  the  value  of  the  depreciable  property  of  a  gas  transportation 
company  was  reasonable. 

0.  Telephones. 

In  Re  Citizens  Teleph.  Co.  No.  4128,  March  31, 1919,  the  Indiana 
Commission  made  an  allowance  of  4  per  cent  for  the  annual  deprecia- 
tion of  a  telephone  plant. 

In  Re  Scott  County  Teleph.  Co.  No.  4269,  Oct.  25,  1919,  the  Indi- 
ana Commission  made  an  allowance  of  5  per  cent  for  the  deprecia- 
tion of  a  telephone  plant. 

In  Re  Union- City  Teleph.  Co.  No.  4972,  Jan.  7,  1920,  a  telephone 
utility  was  ordered  to  set  aside  annually  for  depreciation  5  per  cent 
of  tlic  value  of  its  depreciable  property. 

In  Re  Eastern  Indiana  Teleph.  Co.  No.  4729,  Dec.  19,  1919,  a 
telephone  utility  was  ordered  to  set  aside  annually  for  depreciation 
5  per  cent  of  the  value  of  its  depreciable  property. 

In  Re  St.  Joe  Teleph.  Co.  No.  4968,  Jan.  7,  1020,  a  telephone 
utility  was  ordered  to  set  aside  annually  for  depi-eciation  5  per  cent 
of  the  value  of  its  depreciable  property. 
P.U.R.1920C. 
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In  Public  Service  Conuniasion  v.  Southweetem  Bell  Teleph.  Co. 
Case  No.  2121,  Nov.  26,  1919,  the  Missouri  Commissioii  made  an 
allowance  of  6  per  cent  per  annum  for  the  depreciation  of  a  tele- 
phone plant. 

In  Be  Cumberland  Teleph.  Co.  T5»-1660,  Nov.  13,  1919,  in  au- 
thorizing an  increase  in  telephone  rates,  the  Wisconsin  Commission 
ordered  that  the  company  should  not  pay  any  dividends  except  out 
of  its  yearly  surplus  which  remains  after  the  depreciation  reserve 
account  has  been  credited  and  operating  expenses  charged  during 
the  year  with  an  amount  equal  to  at  least  6  per  cent  of  the  value  of 
the  property. 

In  Be  Central  Wisconsin  Teleph.  Co.  TI->1638,  Nov.  28,  1919,  it 
appeared  that  the  charge  to  operating  expenses  for  depreciation  was 
varied  for  three  years  from  about  6.5  per  cent  to  6.7  of  the  book 
value  at  the  end  of  tlie  year.  The  Wisconsin  Commission  said: 
"We  believe  that  these  charges  are  somewhat  higher  than  would  be 
necessary  to  establish  an  adequate  depreciation  reserve.  This  ia 
especially  true  in  the  light  of  the  fact  tliat  all  replacements  of  prop- 
erty have  been  chai-ged  directly  into  operating  expenses,  and  no 
charges  made  to  the  depreciation  reserve.  An  inspection  of  tlie 
•  applicants  records  shows  that  its  accounting  procedure  with  respect 
to  its  depreciation  reserve  is  not  in  accordance  with  proper  practice. 
The  underlying  reasons  appear  to  be  (1)  That  the  lineman's  time 
cards  are  not  filled  out  in,  such  a  way  as  to'  render  a  proper  time 
distribution  posaible,  and  (2).  that  a  proper  record  is  not  kept  of 
material  used.    This  procedure  should  be  corrected.*' 

/.  Water, 

In  Be  Vincennes  Water  Supply  Co.  No.  4679,  Jan.  7,  1920,  a 
water  utility  was  ordered  to  set  aside  annually  for  depreciation 
1  per  cent  of  the  value  of  its  depreciable  property  including  future 
additions  and  betterments. 

//.  Treatment  of  reserve  or  fund. 

In  Re  Frankfort  Heating  Co.  No.  4711,  Sept.  10,  1919,  the  Indi- 
ana  Commission  said:  ''A  flagrant  violation  of  the  Commission's 
regulations  occurs  in  the  manner  of  handling  depreciation  charges. 
The  allowance  is  charged  to  operating  expenses  and  credited  to  re- 
serve in  the  regular  manner.  But  repairs  that  should  be  charged 
against  this  reserve  are  erroneously  charged  to  various  items  of  op- 
erating expense.  Petitioner  will  be  required  to  adopt  the  uniform 
and  recognized  method  of  charging  depreciation  items  to  the  reserve 
which  is  created  for  that  purpose." 

In  Be  Frankport  Heating  Co.  No.  4711,  Sept.  10,  1919,  the  Indi- 
ana Commission  said;  "Another  practice  which  is  in  direct  conflict 
P.U.R.1920C. 
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with  the  Commission's  requirements  is  the  misapplication  of  the 
depreciation  fund.  Instead  of  using  this  money  in  the  manner  pre- 
scribed by  the  Commission,  which  is  for  replacements  properly 
chargeable  to  depreciation  of  for  temporary  loans  at  interest  for 
capital  expenditures,  petitioner  has  boiTowed  the  funds  for  other 
purposes,  and  paid  no  interest  for  the  use  ttiereof.  This  is  a  prac- 
tice that  in  all  fairness  to  the  consumers  must  be  discontinued. 
Moreover,  the  depreciation  fund  has  not  been  credited  with  interest 
earned  by  the  balance  deposited  in  the  baak." 

In  lie  Reedley  Teleph.  Co.  Decision  No.  7027,  Application  No. 
4858,  Jan.  12,  1920,  Commissioner  Brundige,  of  the  California 
Commission,  said:  *'I  am  also  of  the  opinion  that  this  plant  has 
reached  a  stage  where  it  is  unwise  to  continue  with  the  present 
method  of  treating  a  depreciation  fund  as  a  bookkeeping  proposition 
only.  I  believe  that  in  the  future  a  depreciation  fund  should  be  set 
aside  and  so  held  that  money  will  be  available  when  renewals  are 
necessary  and  that  this  fund  should  be  used  for  no  other  purpose.^' 

In  Re  Rice  Lake,  tr--1795,  Jan.  14,  1920,  the  Wisconsin  Commis- 
sion said :  *'The  fact  that  there  was  no  cash  or  fund  offsetting  the 
depreciation  reserve  on  June  30,  1919,  we  believe  has  resulted  in  the 
misunderstanding  relative  to  providing  money  for  reconstruction* 
and  replacement  of  mains.  The  assets  offsetting  this  depreciation 
reserve  liability  are  ordinarily  either  to  be  found  in  cash,  in  prop- 
erty account,  or  in  materials  and  supplies  account.  In  this  case 
they  appear  to  be  in  the  plant  account.  This  indicates  that  the  util- 
ity has  reinvested  in  new  property  and  equipment  the  funds  offset- 
ting the  depreciation  reserve. 

**In  this  connection  it  should  be  noted  that  ownership  in  anything 
can  be  acquired  lawfully  only  in  two  ways — either  by  purchase  or 
by  donation.  In  making  any  extensions  to  plant,  such  extensions 
must  be  considered  in  the  light  of  purchase  of  additional  plant.  If 
the  city  wishes  to  buy  additional  plant  it  must  expect  to  pay  for  it. 
If,  therefore,  the  purchase  of  plant  is  not  to  be  made  out  of  the 
general  fund  of  the  city  and  thus  increase  the  city's  equity  in  the 
plant,  the  funds  offsetting  the  depreciation  reserve  may  be  used.  If 
this  latter  event  happens,  however,  when  it  is  necessary  to  replace 
certain  parts  of  the  plant  the  general  fund  must  return  the  money 
temporarily  borrowed  from  the  depreciation  fund  for  new  construc- 
tion purposes  so' that  funds  will  be  available  to  the  utility  for  replace- 
ment purposes." 

In  Re  Vincennes  Water  Supply  Co.  No.  4679,  Jan.  7,  1920,  the 
Indiana  Commission  said:  "The  evidenc*e  further  shows  that  siuce 
June  30,  1916,  petitioner  has  accumulated  depreciation  allowances 
to  the  amount  of  $13,723,  yet  according  to  its  records  it  has  been  * 
necessary  to  use  but  $721.61  of  sai<l  reserve.  For  the  year  1919, 
J!?4,259.28  is  charged  against  operating  expenses  as  depreciation, 
r.U.R.ii)20C. 
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and  only  $1.60  was  actually  used.  This  plainly  indicates  either 
that  petitioner  is  not  fully  oonTersant  with  the  proper  use  of  this 
account,  or  that  it  is  wilfully  permitting  such  reserve  to  accumulate 
on  the  theory  of  depletion,  which  is  not  recognized  in  utility  account- 
ing. In  accordance  with  the  evidence  and  it^  experience  with  similar 
situation^,  the  Commission  will  deduct  $2,000  from  operating  ex* 
penses,  on  the  theory  that  at  least  50  per  cent  of  the  depreciation 
reserve  should  have  been  used  for  the  purposes  for  which  it  is  pro- 
vided.'' 

In  Re  Citizens  Teleph.  Co.  No.  4128,  March  31, 1919,  the  Indiana 
Conmiiasion  said  that  the  unexpected  balance  in  the  depreciation 
fund  must  be  invested  at  a  rate  of  iK>t  less  than  4  per  cent,  and  the 
returns  from  these  investments  must  be  paid  into  the  fund  itself. 

In  Be  Citizens  Teleph.  Co.  No.  4128,  March  31, 1919,  the  Indiana 
Commission  said  that  certain  bonds  owned  by  the  utility  should  be 
transferred  to  the  depreciation  fund,  and  the  interest  accrued  cred- 
ited to  this  fund  from  time  to  time  as  the  interest  falls  due. 


NKVADA  PUBLIC  SERVICE  COMMISSION. 

RE  NEVADA  TELEPHONE  &  SIGNAL  COMPANY  et  al. 

[Application  No^  13.] 

OerH0tate9  of  pubiic  convenience  «•  Fewer  of  Oomm^ieeton  ««  Prior 
late. 

The  N«Tada  Cominission  cannot  legally  pass  upon  the  question 
of  the  public  necessity  for  the  construction  of  a  telephone  line,  con- 
tracts for  the  construction  of  which  had  been  entered  into  prior  to 
the  passage  of  the  Public  Sendee  Commission  Act,  particularly  where 
it  appears  that  the  construction  would  have  been  completed  before  the 
effective  date  of  that  act  but  for  the  order  of  tha  Qovemment  sua- 
pending  all  construction  work  during  the  war* 

[October  25,  191t.] 

Appucation'  for  a  certificate  of  public  convenience  permitting 
the  construction  and  operation  of  a  telephone  line  between  Wads- 
worth  and  Reno;  granted. 

Appearances:  John  E.  Knnz,  Attorney,  and  Hugh  L.  Thomas, 
Secretary  and  Superintendent,  Utah,  Nevada  &  Idaho  Telephone 
Company;  Frank  M.  Manson,  President,  Nevada  Telephone  & 
Signal  Company;  Frank  Margrave,  witness,  Frank  Garravanta, 
witness^  for  the  respondent  companies;  James  T«  Shaw,  Attor- 

P.UJL1920C.  33 


Digitized  by  VjOOQIC 


614  NEVADA  PUBLIC  SERVICE  COMMISSION. 

ney,  M,  A.  Thomas,  Attorney,  J.  W.  GUkerson,  Division  Super- 
intendent, J.  P.  Noble;  District  Superintendent,  L.  M.  Brown, 
Special  Agent,  for  the  Bell  Telephone  Company  of  Nevada. 

Simmons,  Commissioner:  On  July  1,  1919,  there  was  filed 
in  the  offices  of  the  Public  Service  Commission  of  Nevada,  an 
application  for  a  certificate  of  public  convenience  which  would 
authorize  the  Nevada  Telephone  &  Signal  Company  to  complete 
the  construction  of  a  telephone  toll  line  from  Hazen  to  Reno, 
Nevada,  the  same  having  been  partially  constructed  from  Hazen 
to  a  point  in  the  vicinity  of  Wadsworth,  Nevada.  Embodied  in 
the  same  application  was  a  request  that  the  Commission  author- 
ize the  Utah,  Nevada  &  Idaho  Telephone  Company  to  operate 
such  line  after  its  construction. 

It  appeared  that  in  operating  and  maintaining  the  line  re- 
ferred to  the  Utah,  Nevada  &  Idaho  Telephone  Company  would 
be  conducting  a  toll  service  in  direct  competition  with  telephone 
toll  lines  operated  by  the  Bell  Telepl\pne  Company  of  Nevada, 
therefore,  in  issuing  notices  r^arding  the  hearing  in  this  pro- 
ceeding, the  last-named  company  was  served  with  a  copy  6i  the 
same. 

The  first  hearing  in  the  proceeding  was  held  at  the  offices  of 
the  Commission  in  Carson  City,  Nevada,  on  July  10,  1919,  at 
which  time  representatives  of  the  petitioners  in  this  proceeding 
appeared  in  behalf  of  their  application,  and  the  Bell  Telephone 
Con^any  of  Nevada,  which  was  also  represented,  opposed  the 
granting  of  the  certificate.  Appearances  were  made  as  sho^m 
above. 

On  July  15,  1919,  the  petitioners  made  application  for  a  fuiv 
ther  hearing,  stating  that  they  desired  to  present  additional  facts 
and  data  which  would  have  an  important  bearing  on  the  case. 
The  Commission  granted  the  request  and  set  the  case  down  for 
further  hearing  to  take  place  in  Carson  City  on  August  15, 1919. 
This  date  was  subsequently  changed  to  August  18,  1919.    , 

On  July  26, 1919,  the  Conmaission  received  notice  to  the  effect 
that  the  Nevada  Telephone  &  Signal  Company  was  continuing 
the  construction  of  the  line,  and  on  the  same  date  telegraphic 
instructions  were  sent  to  the  company  ordering  the  discontinu- 
ance of  such  construction  pending  the  final  determination  of  the 
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ctM.  This  order  was  immediately  complied  with  by  the  Nevada 
Telephone  &  Signal  Company.    - 

The  second  hearing  regarding  this  application  was  held  on 
August  18, 1919,  and  appearances  were  made  as  shown  above. 

A  review  of  the  testimony  in  this  proceeding  discloses  the  fact 
that  the  applica;nts  desired  to  eomplete  the  construction  of  their 
line  into  the  city  of  Eeno  for  the  purpose  of  affordiiig  the  public 
through  ;telq>hone  toll  service  between  the  p(>ints  on  the  line  of 
the  Utah,  l^evada  ft  Idaho  Telephone  Company  in  nort^eri^ 
Nevada,  and  Eeno.  It  was  shown  that,  under  present  conditions, 
messages  transmitted  from.Winnemucca  and  other  points  on  the 
Utah,  Nevada  &.  Idaho  Telephone  Company's  lines,  to  Eeno, 
were  necessajrily  handled  by  two  companies;  the  service  from 
Hazen  to  E^ao  being  performed  by  the  Bell  Telephone  Company 
of  Nevada.  It  was  claimed  that  by  the  granting  of  this  appli- 
cation the  public  would  be  more  adequately  served  in  haviujg 
messages  transmitted  over  one  line  instead  of  two.  . 

It  was  further  shown  that  siz  farmers  located  between  Wads^ 
worth  and  Eeno,  Nevada,  whom  applicants  proposed  to  served 
had  been  endeavoring,  for  a  number  of  years,  to  secure  telephone 
service  from  the  Bell  Telephone  Company  of  Nevada,  but  up  to 
the  present  time  had  been  unsuccessful. 

It  was  proven  by  the  witnesses  of  the  petitioners  that  the  con- 
struction work  on  this  line  had  been  commenced  in  1916.  Dur- 
ing that  year  ahout  twenty  miles  of  the  line  were  constructed 
from  Hazen,  Nevada,  to  a  point  in  the  vicinity  of  Derby.  This 
construction  work  was  stopped  by  order  of  the  Postmaster  Cten- 
eral  when  all  new  construction  work  was  ordered  discontinued 
during  the  war.  At  the  time  this  order  went  into  effect,  the 
Nevada  Telephone  ft  Signal  Company  had  sufficient  material 
on  hand  to  complete  .the  line,  and  at  the  time  of  filing  this  appli- 
cation had  again  commenced  construction  which  had  been  pro- 
ceeding since  March,  1919.  A  total  of  31  miles  to  a  point  near 
Clark's  station  had  been  constructed  when  the  case  was  up  for 
further  hearing  on  August  18,  1919. 

The  Bell  Telephone  Company  of  Nevada  opposed  the  grant- 
ing of  this  certificate  on  the  ground  that  the  public  necessity  and 
convenience  did  not  require  the  construction,  maintenance,  and 
operation  of  the  line  proposed  by  applicants  for  the. reason  that 
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the  Bell  Telephone  Company  was  rendering  an  adequate  trie- 
phone  toll  seryice  in  the  same  territory.  It  was  further  c(m- 
tended  that  the  Commission  in  allowing  the  construction  and 
operation  of  a  competing  line  in  this  territory  would  be  throwing 
an  undue  burden  upon  the  public^  for  tiie  reason  that  there  waa 
tiot  sufficient  toll  business  to  justify  the  operation  and  mainte- 
nance of  two  competing  lines. 

After  due  consideration  of  all  of  the  issues  involved  in  this 
case,  the  Commission  feels  that  it  cannot  legally  pass  upon  the 
question  of  the  public  necessity  for  the  construction,  maintenance 
and  .operation  of  the  line  referred  to  as  the  Nevada  Telephone 
&  Signal  Company  entered  into  contracts  for  the  construction 
of  the  same  in  1916,  long  prior  to  the  passage  of,  the  Public 
Service  Commission  Act  which  became  effective  April  1,  1919. 
It  appears  that  the  only  reason  such  line  was  not  completed, 
prior  to  the  said  effective  date  of  the  Public  Service  Commis- 
sion law  of  Nevada  was  because  of  the  rulings  of  the  United 
States  Government  whereby  utilities  were  requested  to  discon- 
tinue construction  of  new  lines  during  the  war.  Undoubtedly 
applicants  would  have  completed  their  line  into  Eeno  long  before 
April  1,  1919  had  it  not  been  for  this  government  ruling.  It 
is  further  clearly  shown  that  the  Nevada  Telephone  &  Signal 
Company  had  purchased  all  of  the  material  to  go  into  the  line, 
prior  to  April  1,  1919,  and  that  the  right  of  way  had  been  se- 
cured in  a  legal  manner  before  that  data 

In  consideration  of  all  the  circumstances,  therefore,  the  Com- 
mission feels  that  if  it  denied  the  certificate  of  public  conven-  * 
ience  prayed  for  by  the  above-named  companies^  it  would  be 
taking  away  the  vested  rights  of  such  company. 

The  Commifiteion  will,  therefore,  enter  an  order  granting  the 
certificate  of  public  convenience  applied  for  by  the  Nevada  Tele- 
phone &  Signal  Company  and  the  Utah,  Nevada  &  Idaho  Tele- 
phone Company. 

Shaughnessy,  Chairman,  concurring:  The  opinion  and  order 
herein  grants  authority  to  the  Nevada  Telephone  &  Signal  Com- 
pany to  extend  its  line  from  Derby  to  Reno,  where  construction 
was  discontinued  upon  order  of  the  Postmaster  Qeneral  for  the 
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period  of  Federal  operation  of  telepWue  companieB  during  the 
war  in  1918. 

This  eompanyy  hereinafter  referred  to  as  the  ^'Signal  Com- 
pany,''  is  a  sabsidiary  organization  of  the  Utah^  Nevada  &  Idaho 
Telephone  Company  and  id  organized  for  the  purpose,  among 
others^  of  constructing  and  extending  a  toll  line  from  Hazen  to 
Reno  for  lease  to  and  operation  by  the  Utah,  Nevada  &  Idaho 
Telephone  Company. 

From  the  testimony  of  record  in  this  proceeding,  it  appears 
that  there  are  six  farmers  living  between  Wadsworth  and  Reno 
who  desire  telephone  service  and  who  have  made  arrangements 
to  take  same  from  the  Signal  Company,  and  it  is  also  made  to 
appear  that  certain  subscribers  and  stockholders  at  Hazen  de- 
sires dii^ect  connection  of  this  line  with  his  offices  in  Reno.  It 
also  satisfactorily  appears  that  the  territory  in  question  is  ade- 
quately served  by  the  Bell  Telephone  Company  of  Nevada  which 
furnishes  a  high-grade  toll  service  between  important  southern 
and  eastern  Nevada  points  and  Reno,  including  exchange  serv- 
ice at  Reno  and  Sparks  and  toll  service  between  Reno  and  all 
important  central  California  and  coast  points  west  of  Reno.  The 
exchange  service  at  Reno  and  Sparks  is  available  to  the  toll  pa- 
trons of  said  company  but,  of  course^  will  not  be  available  to 
said  Signal  Company  after  its  extension  into  Reno. 

Further,  the  Bell  Company  is  prepared  and  agrees  to  fur- 
nish the  farmers  in  question  between  Wadsworth  and  Reno,  up- 
on reasonable  terms  according  to  tariffs  on  file  with  the  Public 
Service  Commission,  with  modem  farmer  line  toll  service  to  and 
from  all  of  the  aforesaid  points^  including  the  valuable  con- 
sideration of  exchange  telephone  service  within  the  cities  of 
Reno  and  Sparks.  In  addition  to  providing  this  service,  the 
Bell  Company  has  also  agreed  to  furnish  interchange  service  to 
the  Signal  Company  at  either  Wadsworth,  Femley,  or  Derby 
by  which  all  of  its  subscribers  may  participate  in  the  said  toll 
and  exchange  service.  In  this  connection  it  was  shovm  that  the 
Bell  Telephone  Company  maintains  toll  stations  at  Derby,  Der- 
by Dam,  Thisbe,  Clarks,  Williams  Ranch,  McCarran's  Ranch^ 
Haf  ed,  Sparks,  and  Reno,  all  of  which  was  shown  to  be  available 

to  the  Signal  Company  by  the  n^tiation  of  the  usual  contract 
P,U.R.1920C.       _  
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for  interchange  service  with  said  Bell  Company  iqK>n  a  reaaoa- 
able  basis  of  joint  rates. 

Under  §  36j^  of  the  Public  Service  Commission  Act  whidi  be- 
came effective  on  April  1,  1919,  under  which  this  proceeding  is 
held,  the  Attorney  General  has  ruled  that  where  construction  or 
operation  of  lines  has  commenced  prior  to  said  enactment,  the 
Commission,  while  it  may  effectively  r^ulate,  may  not  prevent 
same  on  the  ground  that  such  action  "would  be  confiscation  of 
property  and  property  rights  without  just  compensation  being 
made." 

From  the  testimony  of  record,  I  am  of  the  opinftn 

(a)  That  there  is  no  public  necessity  for  iJie  service  in  ques- 
tion. 

(b)  That  the  public  convenience  cannot  be  improved  when 
the  proposed  toll  line  reaches  Eeno,  the  commercial  center  of 
the  state,  ^^thout  means  except  by  messenger  of  reaching  the 
industrial,  commercial  and  residential  phone  users  already  ade- 
quately served  by  the  Bell  Company. 

(c)  That  there  is  no  substantial  public  demand  that  the  line 
be  allowed  to  enter  the  field  as  a  public  utility  where  the  service 
is  adequately  taken  care  of  by  a  public  utility  of  like  character, 
and  this  notwithstanding  that  the  service  to  certain  industrials 
might  be  increased  by  its  extension  and  operation  as  a  private 
telephone  system  which,  under  the  law,  may  be  arranged  for. 

(d)  That  the  business,  within  the  territory  in  question  will 
not  support  another  line  in  the  public  service  and  will,  therefore, 
not  justify  the  investment. 

(e)  That  the  present  stockholders  in  the  Bell  Telephone  Com- 
pany are  fairly  entitled  to  protection  from  invasion  in  their 
business  of  rendering  public  telephone  service  in  the  territory 
in  question. 

(f )  That  the  patrons  of  the  Nevada  Telephone  &  Signal  Com- 
pany and  the  public  generally,  between  Colconda  and  Reno  and 
points  north  of  Winnemucca  and  Lovelock,-  would  be  more  effi- 
ciently served  if  authority  to  extend  said  toll  line  from  Derby 
to  Eeno  were  denied  and  an  order  made  requiring  joint  inter- 
change of  telephone  service  at  Derby  between  the  Signal  Com- 
pany and  the  Bell  Company. 

(g)  That  to  grant  the  applieation  will  only  cause  unnecessary 
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duplication  in  investment  which  may,  and  probably  will,  result 
in  lofls  to  the  stockholders  of  these  companies,  and,  at  the  same 
time,  result  in  incanyenience  and  annoyance  to  the  public 

For  these  reasons  I  am  of  the  opinion  that  arrangements 
should  be  made  for  the  consolidation  by  purchase  or  otherwise 
of  these  competing  lines,  to  the  end  that  the  better  public  service  . 
may  thereby  be  retained  at  a  proper  standard  for  the  future, 
and  with  the  reservation  that,  if  such  consolidation  is  later  con- 
summated,  all  farm  services  shall  be  satisfactorily  taken  care  of. 


NUW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

BE  UNITED  TRACTION  COMPANY, 

[Case  No.  6979.] 

Rates  ^  Power  of  fnunicipalities  —  Travel  beyond  city  lifnits,    . 

1.  A  municipality  cannot,  by  provisions  in  a  street  railway  fran- 
chise, limit  rates  for  travel  extending  outside  of  the  municipality. 

Mates  «  Street  railways  —  Franchise  provision  —  Effect  of  ufoiver, 

2.  A  proviso  in  an  ordinance  waiving  rate  limitations  in  a  street 
railway  franchise  that  the  waiver  shall  not  be  of  any  effect  until  all 
of  cities  wherein  the  utility  operates  under  franchises,  limiting  the 
fare  to  be  '^collected  within  the  limits  of  such  municipality,"  shall 
suspend  the  operation  of  such  provisions,  has  no  application  to  a 
city  which  is  granted  a  franchise  containing  rate  restrictions  only  as 
to  tr&vel  extending  outside  the  limits  of  the  municipalities. 

Return  «  Operating  expenses  —  Street  railtoays. 

Statement  showing  average   cost   of  various  railroads   of  main- 
tenance of  way  and  structure,  p.  523. 
Reham  «  Gross  income  ^  Duty  of  street  railway  company  to  seelc 
increased  travel* 

Discussion  of  duty  of  utility  to  increase  revenue  by  means  of 
increased  travel,  rather  than  by  increased  rates,  p.  626. 

[January  22,  1920.] 

Petition  for  increase  in  street  railway  fares ;  granted* 
Appearances:  John  E.  MacLean,  Albany,  New  York  and  H. 
T.  NewoMnb,  New  York  City,  aa  Attorneys  for  United  Traction 
Oompany;  Arthur  L.  Andrews,  Corporation  Counsel,  and  J.  J. 
McManuB,  Assistant  Corporation  Counsel,  for  the  city  of  Al- 
bany; William  E.  Fitzsimmona,  Albany,  New  York,  as  Attorney 
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for  Albany  Chamber  of  Commerce;  CSieeter  Wood,  Corporation 
Counsel,  for  the  city  of  Watervliet;  Arthur  B.  Lamphier,  Cor- 
poration Counsel,  for  the  city  of  Bensselaer;  J.  E.  Wilbur, 
Watervliet  Arsenal,  Watervliet,  New  York,  representing  E.  J. 
Lemmon,  Chief  of  the  Public  Service  IHviaion  of  Watervliet 
Arsenal. 

Irvine,  Commissioner:  August  13,  1918,  the  United  Trac- 
tion Company  was  authorized  to  file  tariffs  increasing  its  rates 
of  fare  in  such  manner  as  to  permit  a  rate  of  6  cents  in  the  Troy 
zone,  6  cents  in  the  Albany  zone,  and  a  resultant  rate  of  12  cents 
between  the  two  zones,  with  transfer  privileges  in  each.  The 
company  now  applies  to  be  permitted  to  make  a  further  increase 
to  7  cents  in  each  of  the  zones  with  a  resultant  fare  of  14  cents 
on  the  through  lines,  with  similar  transfer  privileges.  The  fun- 
damental questions  relating  to  rates  on  this  system  were  dis- 
cussed and  decided  in  the  1918  case,  7  N.  T.  P.  S.  C.  (2d  Dist.) 
207..  These  need  not  be  again  considered.  In  this  case,  no  at- 
tempt has  been  made,  except  by  cross-examination,  to  attack  the 
evidence  and  figures  presented  on  behalf  of  the  petitioner.  The 
case  of  the  petitioner  is  based  upon  the  claim  of  the  necessity  of 
increased  revenues  in  order  to  offset  increased  operating  ex- 
penses, especially  in  its  payrolls.  Before  considering  this  fea- 
ture it  becomes  necessary  to  consider  certain  arguments  present- 
ed on  behalf  of  the  city  of  Watervliet,  based  on  a  ground  to  some 
extent  independent  of  what  may  be  considered  the  essential 
merits  of  a  rate  case. 

The  city  of  Troy,  the  city  of  Watervliet,  and  the  village  of 
Green  Island  claim  the  existence  of  franchise  conditions  which, 
under  the  decision  of  the  court  of  appeals.  In  the  Matter  of 
Quinby,  223  K  Y.  244,  P.U.R.1918D,  30,  119  N.  E.  433, 
would,  unless  waived,  prevent  the  Commission  from  authorizing 
any  rates  beyond  those  therein  fixed.  The  city  of  Troy,  by  ordi- 
nance dated  July  17,  1919,  waived  the  limits  in  its  franchise 
insofar  as  to  authorize,  in  the  event  that  this  Commission  should 
determine  that  such  increase  should  be  granted,  a  fare  not  in 
excess  of  7  cents  within  the  city  of  Troy  and  purporting  to  make 
a  like  restriction  to  7  cents  between  points  within  the  city  of 
Troy  and  points  outside  thereof  where  the  6-ceiit  fare  is  now 
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collected.  THe  Tillage  of  Oreen  Island  claimed  a  restriction  of 
5  cents  from  points  within  the  village  of  Green  Island  to  points 
within  the  city  of  Cohoes,  and  from  points  within  the  village  of 
Green  Island  to  points  within  the  city  of  Troy,  and  to  points  in 
and  between  the  village  of  Green  Island  and  the  city  of  Water- 
vliet,  the  city  of  Cohoes^  the  village  of  Waterford,  and  the  city 
of  Troy.  It  has  passed  a  further  ordinance  waiving  these  rights 
to  the  extent  of  permitting  a  fare  of  7  cents  within  such  limits. 
The  city  of  Watervliet  claims  a  franchise  limitation  of  5  cents 
between  points  in  the  city  of  Watervliet  and  points  within  the 
cily  of  Troy. 

[1]  No  question  arises  in  direct  connection  with  the  Troy 
waiver,  and  there  was  no  appearance  at  the  hearings  on  behalf 
of  the  city  of  Troy.  Nothing  in  the  order  which  will  be  made 
would  run  counter  to  the  direct  terms  of  the  Gre^i  Island  waiver. 
It  is,  however^  strongly  insisted  that  no  increase  can  be  made 
beyond  the  present  rates  affecting  the  city  of  Watervliet.  The 
only  franchise  restriction  called  to  the  attention  of  the  Commis- 
sion by  the  city  of  Watervliet  is  in  a  franchise  granted  to  the 
Schenectady  Railway  in  1902.  This,  so  far  as  pertinent  to  the 
present  case,  is  as  follows:  ^^Said  company  shall  carry  passengers 
.  and  not  charge  nor  receive  a  fare  exceeding  6  cents  for  passage 
on  its  cars  from  any  point  in  the  city  of  Watervliet  to  any  point 
within  the  city  of  Troy  or  from  any  point  in  the  city  of  Troy 
to  any  point  within  the  city  of  Watervliet.^'  The  franchise  is 
for  the  construction  of  tracks  by  the  Schenectady  Railway  Com- 
pany along  certain  streets  in  the  city  of  Watervliet  from  the 
line  between  the  city  and  the  town  of  Colonic  to  a  point  at  Third 
avenue  and  Twenty-fifth  street  in  the  city  of  Watervliet,  where 
connection  was  made  with  the  lines  of  the  United  Traction  Com- 
pany. The  Schenectady  Company  first  operated  its  cars  over  this 
trade  and  over  lines  of  the  United  Traction  Company  into  the 
city  of  Troy  but  subsequently  the  United  Traction  Company, 
by  contract  with  th6  Schenectady  Company,  took  over  the  oper- 
ation of  the  Schenectady  cars  within  the  limits  of  the  cities  of ' 
Watervliet  and  Troy,  and  the  franchise  was  transferred  to  the 
United  Traction  Company.  It  will  be  seen  that  there  is  no  re- 
striction on  ratea  to  and  from  points  wholly  within  the  city  of 

Watervliet.    The  plain  object  of  the  restriction  was  to  secure  a 
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single  fare  betweea  the  city  of  Watervliet  and  the  city  6f  Troy, 
The  nature  of  this  franchise  was  discussed  in  He  Sdienectady  R 
Co.  Case  6583,  decided  May  20,  1919.  The  question  here  pre- 
sented was  then  decided  adversely  to  the  contention  of  the  city 
of  Watervliet.  A  similar  question  has  recently  been  decided  in 
the  same  manner.  Wilkinson  v.  New  York  State  E.  decided 
November  25,  1919  [P.UJ1.1920A,  695].  The  question  was 
also  similarly  determined  by  the  supreme  court  at  special  term 
in  Koehn  v.  Public  Service  Commission,  107  Misc.  151,  P.U.R. 
1919D,  953, 176  N.  Y.  Supp.  147.  Whatever  may  be  the  power 
of  a  municipality  to  limit  a  rate  of  fare  to  be  charged  by  a  street 
railway  within  its  boundaries  as  a  condition  for  granting  con- 
sent to  construct^  it  is  settled  for  the  present,  at  least,  that  it  may 
not  undertake  to  fix  rates  for  travel  extending  outside  of  the 
municipality.-' 

[2]  It  is,  however,  argued  that  the  city  of  Troy  and  the  vil- 
lage of  Green  Island  attached  to  their  present  waivers  a  condi- 
tion that  they  should  become  effective  only  when  and  if  all  other 
municipalities  should  grant  similar  waivers  and  that  this  action 
tied^  up  the  city  of  Troy  and  the  village  of  Green  Island  with 
the  city  of  Watervliet  in  such  a  manner  as  to  prevent  any  waiver 
from  becoming  eifective  unless  and  until  all  three  municipalities 
jointed  in  similar  waivers.  When  we  examine  the  Troy  ordi- 
nance, we  find  that  the  following  provision  must  be  the  one  re- 
lied on:  ''This  ordinance  shall  be  of  no  force  or  effect  until  all 
of  the  municipalities  where  said  company  now  operates  and 
maintains  portions  of  its  railroad  under  franchise  or  franchises 
containing  limitations  as  to  the  amoimt  of  fare  that  may  be  col- 
lected within  the  limits  of  such  municipalities  shall,  by  appro- 
priate action  suspend  the  operation  of  such  provisions  for  a 
period  of  one  year,  at  least,  from  the  entry  of  an  order  of  the 
Public  Service  Commission  of  the  state  of  New  York  as  afore- 
said or  until  such  further  time  as  said  municipalities  deem  prop- 
er/' The  Green  Island  ordinance  is  of  the  same  tenor.  Troy 
•is  the  only  municipality  which  granted  a  franchise  containing 
a  limitation  as  to  the  amount  of  fare  to  be  collected  "within  the 
limits  of  such  municipality."  The  attempted  restrictions  in 
Watervliet  and  Green  Island,  extending  beyond  the  limits  of 
the  municipalities,   were  void  and  no  waivers  are  required. 
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Therefore,  the  Troy  waiver  is  complete  t/ithin  itself  and  the. 
Watervliet  restrictionB  must  be  disregarded. 

ApproachiBg,  then,  the  merits  of  ^the  application  we  find  thai 
the  operating  revenues  have  not  quite  met  the  estimates  made  in 
the'1918  opinion.  We  also  find  that  the  operating  expenses  have 
veiy  largely  increased  beyond  the  estimates  then  made.  The 
chief  reason  for  the  increase  is  higher  labor  costs.  A  reftroactive 
award  was  made  by  the  War  Labor  Board  after  the  evidence  was 
taken  in  Ae  1918  case  and 'before  the  decision.  This  involved 
an  increase  of  about  $100,000  per  annum.  In  constructing  an 
income  account  on  the  basis  of  the  6  cent  fare  allowed  in  that 
case  operating  expenses  were  based  on  those  of  1917  and  so  ap- 
pear in  the  table  on  7  P.  8.  C.  (2d  Dist.)  218.  July  1,  1919, 
further  increases  were  made  not  only  to  motormen  and  conduc- 
tors but  to  practically  all  employees  except  those  in  the  general 
office.  The  company  estimates  the  effect  of  these  increases  to  be 
$184,000  a  year.  This  estimate  has  been  checked  as  carefully 
as  possible  with  payroll  statements  of  previous  years  and  found 
to  be  practically  correct  In  the  table  referred  to,  maintenance 
of  way  and  structures  and  inaintenance  of  equipment  were  com- 
puted on  the  average  of  eight  other  Isstge  urban  traction  com-, 
panics.  The  actual  figures  for  the  first  nine  months  of  1919. 
are  much  in  excess  of  that  calculation,  but  so  are  the  similar 
items  of  other  companies.  They  generally  reflect  the  great  in-, 
crease  in  labor  and  material  costs  of  1919  over  1917  which  in 
turn  reflect  the  generally  inflated  prices  of  the  present  day.  The. 
average  for  the  other  roads  in  maintenance  of  way  and  structures. 
is  3.39  cents  per  car  mile,  for  the  United  Traction  Company 
3.94  cents ;  for  maintenance  of  equipment  the  average  of  the 
other  companies  is  3.68  cents,  for  the  United  Traction  Company 
3.22  cents.  Comparisons  in  such  matters  as  these  are  of  consid- 
erable weight  and  this  comparison  does  not  indicate  any  ex- 
travagance on  the  part  of  the  United  Traction  Company.  The 
increased  cost  of  conducting  transportation  (wages  of  motormen 
and  conductors),  together  with  the  increased  cost  of  maintenance 
of  way  and  of  equipment  practically  account  for  the  failure  of. 
the  estimate  for  1918  to  meet  the  situation  in  1919,  or  the  prob--. 
able  situation  in  1920. 

In  the  calculations  which  have  been  made,  the  figures  for  the 
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first  nine  months  of  1919  have  been  used  and  projeoted  through- 
out the  year  as  a  basis  for  the  1920  estimate^    It  has  been  found 
by  an  examination  of  the  annual  reports  of  the  oqmpany  for  a 
series  of  years  that  ike  revenues  and  expenses  for  the  last  half 
of  the  year  are  surprisingly  dose  to  those  of  the  first  half y  and 
that  those  for  the  third  quarter  correspond  as  closely  with  the 
fourth.    The  writer,  prior  to  this  examination,  was  of  the  opin- 
ion, based  on  examining  the  affairs  of  other  companies,  that  the 
first  half  of  the  year  would  show  smaller  revenues  and  hi^er 
expenses  than  the  last  half.    This  is  not  true  of  the  United  Trac- 
tion Company.    The  difference  is  so  slight  that  any  error  caused 
by  estimating  the  entire  year  on  the  basis  of  nine  months  oper- 
ation could  not  possibly  affect  the  result    The  first  nine  months 
of  1919  have  been  taken  rather  than  the  year  ending  September 
30th  because  the  last  quarter -of  1918  was  abnormal.    The  6-cent 
fare  was  then  new,  and  undoubtedly  the  number  of  revenue  pas- 
sengers was  decreased  because  of  the  increased  fare  more  in  that 
quarter  than  in  subsequent  quarters.     Furthermore,  there  was 
a  very  laige  decrease  in  the  number  of  revenue  passengers  due 
to  the  epidemic  of  influenza.     To  use  the  entire  year  ending 
September  80th  would  be  misleading  for  these  and  perhaps  for 
other  reasons  and  would  point  to  a  worse  plight  for  the  company 
than  we  find  it  to  be  in  by  calculating  the  calendar  year  1919 
on  the  basis  of  the  first  nine  months'  operations. 

The  number  of  passengers  in  the  three  quarters  taken  for 
comparison  as  compared  with  corresponding  quarters  under  the 
5-cent  fare  decreased  4.26  per  cent  What  the  effect  of  a  fur- 
ther increase  of  1  cent  would  be  it  is  impossible  to  eonjecture 
with  any  degree  of  certainty.  Where  rates  in  other  cities  have 
been  increased  there  has  been,  with  two  exceptions,  a  decrease  in 
the  number  of  revenue  passengers.  A  7-cent  fare  has  been  per- 
mitted to  several  other  city  companies  but  they  operate  in  small- 
er communities  and  local  conditions  so  greatly  affected  the  prob- 
lem that  no  generalization  applicable  to  the  United  Traction 
Company  is  possible.  If  the  larger  cities  are  taken,  we  find, 
under  an  increase  of  from  5  cents  to  6  c^its  there  has  been  an 
actual  increase  in  the  number  of  passengers  in  Syracuse  and 
a  marked  decrease  in  TJtica.  Local  conditions  due  to  the  armis- 
tice and  consequent  industrial  dianges  sefem  chiefly  accountable 
]^.UJLi92oa 


Digitized  by  VjOOQIC 


RE  UNITED  TRACTION  CO.  625 

for  this  difference.  In  the  abeenoe  of  data  permitting  a  reason- 
able deduction  as  to  the  effect  of  a  further  increase,  the  reduction 
in  number  of  passengers  has  been  assumed  at  5  per  cent  and  also 
at  10  per  cent  in  the  calculations  following. 

[A  table  of  estimated  revenues  to  be  derived  from  various 
rates  is  omitted.  The  result  shows  that  every  rate  less  than  a 
straight  7-cent  fare  would  result  in  a  deficit.] 

Behictant  as  the  Conmiission  is  to  permit  any  further  increase 
in  rates  there  seems  to  be  no  escape^  and  no  method  has  been 
devised  whereby  any  lower  or  different  rate  than  7  cents  for 
each  zone  can  be  justified. 

In  the  brief  presented  on  behalf  of  the  chamber  of  commerce 
of  Albany,  several  pertinent  suggestions  are  made  to  the  general 
effect  that  efforts  should  be  made  to  increase  revenue  by  means 
of  increased  travel  rather  than  by  increased  rates,  but  the  most 
imporlant  of  the  detailed  suggestions  involve  the  construction 
of  new  lines,  the  purchase  of  new  equipment,  and  similar  cap- 
ital expenditures.  In  the  present  condition  of  this  company,  in 
the  present  condition  of  traction  companies  generaUy,  and  in 
the  present  condition  of  the  money  market,  to  withhold  relief 
at  present  because  the  addition  of  a  large  amount  of  fixed  capital 
might  render  such  relief  unnecessary  would  be  like  withholding 
food  from  a  man  until  he  should  raise  a  crop  on  land  he  doesn't 
own  and  has  no  means  of  acquiring.  Undoubtedly  some  of  these 
expenditures  for  extensions  and  improvements  are  highly  desir- 
able and  should  be  made  as  soon  as  the  credit  of  the  company 
and  general  conditions  make  it  possible  to  finance  them.  It  may 
well  be  that  certain  suggestions  made  by  counsel  for  the  chamber 
involving  changes  in  routes  and  operation  would  tend  to  increase 
travel.  The  attention  of  the  company  is  called  to  these  sugges- 
tions and  they  will  undoubtedly  be  adopted  if  found  practicable. 
The  company  certainly  can  have  no  desire  to  avoid  measures 
within  its  power  which  promise  increased  revenues  without  dis- 
proportionate increase  in  expenses. 

The  order  should  be  limited  to  one  year  from  the  time  of  en- 
try in  order  to  preserve  the  limit  in  the  waiver  of  the  Troy  fran- 
chise. The  term  should  also  be  brief  because  of  the  vestige  of 
hope  remaining  that  a  return  to  more  nearly  normal  conditions 
or  some  happy  discoveries  may  soon  permit  a  decrease  in  rate& 
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The  writer  has  uot  ventured  to  express  this  hope  in  strong  terms.- 
When  &-c6iit  fares  were  first  demanded  he  ^itertained  a  strong 
hope  that  they  would  not  be  of  long  duration*  Instead  of  their 
passing  away,  7  cents^  8  cent^  and  10  cents  have  become  com- 
mon rates  of  fare  even  in  the  largest  cities  of  the  country.  These 
have  been  reached  in  spite  of  the  efforts  of  those  most  familiar 
with  traction  financing  and  operation  to  devise  some  method  by 
Which  solvency  of  traction  companies  could  be  sustained  other- 
ivise  than  by  such  increases. 

Chairman  Hill,  and  Commissioners  FenneU  and  Kellogg  con- 
eur;  Commissioner  Barhite  not  present. 


.       NBW  YORK  SITPKEaCE  COURT,  APPHXiIiATE  DIVISIOIT. 

PEOPLE  EX  BEL.  NEW  YORK  EDISON  COMPANY 

V. 

PUBLIC  SEBVICE  COMMISSION  et  aL 

[No.  4789.]     • 

Bates  —  SlectrMty  —  Break-down  service  —  ConipetUer. 

An,  electric  utility  cannot  be  compelled  to  fumiBh  break-doiWB 
service  to  a  private  corporation  wbick  maintains  a  private  plant  and 
fnmlBlies  electricity,  not  only  to  itself  and  .its  tenants,  but  atlso  to 
other  consumers  in  the  same  block  to  whom  it  furnishes  service  in 
competition  with  the  utility. 

[February,  1920.] 

Ckbtioeaei  to  review  the  determination  of  the  Public  Service 
Commission  requiring  the  relators  to  furnish  break-do^^  service 
to  Acker,  Merrall  &  Condit  Company,  in  the  city  of  New  York; 
determination  reversed* 

Appearances:  Nathan  L.  Miller,  of.  counsel  (Thomas  H. 
Beardsley  with  him  on  the  brief;  Beardslej,  Hemmens  &  Tay- 
lor, Attorneys),  for  relator;  Terence  Farley,  of  counsel  (Ely 
Neumann  with  him  on  the  brief),  for  respondent  Public  Service 
Commission;  Edwin  L.  Kalish,  of  counsel  (Ealish  k  Kalish, 

Attorneys),  for  respondent  Acker,  Merrall  &  Condit  Company. 
p.U.R.i02oa 
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Smith,  J. :  Acker,  Merrall  &  Condit  has  a  grocery  store  and 
owns  a  building  which  it  partly  occupies  and  part  of  the  build- 
ing is  occupied  by  its  tenants.  It  has  a  private  plant  which  gen- 
erates electricity  which  it  uses  in  its  own  store  and  sells  to  its 
tenants.  It  also  sells  electricity  to  other  customers  in  the  same 
block.  It  has  applied  to  the  relator  to  serve  to  it  what  is  called 
break-down  service.  The  relator  is  willing  to  furnish  such  break- 
down service  to  Acker,  Merrall  &  Condit  for  its  own  use  and  for 
the  use  of  its  tenants  on  condition  that  Acker,  Merrall  &  Condit 
will  not  use  that  service  for  the  benefit  of  its  customers  in  other 
buildings  in  the  same  block.  The  Public  Service  Commission 
has  directed  the  relator  to  furnish  such  service  without  any  stip- 
ulation to  confine  the  use  of  the  same  to  itself  and  its  tenants.- 
This  break-down  service  is  primarily  a  service  for  emergency. 
It  is  used  in  case  tha  service  of  the  customer  breaks  down.  It  is 
used  also  when  very  Jittle  electricity  is  required  as  upon  holidays 
and  Sundays  and  also  at  the  peak  of  the  service  when  a  maximum 
current  is  required  during  the  day.  It  is  an  important  service 
to  those  furnishing  their  own  electricity  because  it  saves  the  ex- 
pense of  emergency  equipment  It  saves  the  necessity  of  strong- 
er equipment  which  will  always  furnish  enough  electricity  for 
whatever  the  demands  may  be,  and  enables  the  owner  of  the 
private  plant  to  use  the  electricity  of  the  relator  when  it  is  un- 
profitable to  operate  the  private  plant  by  reason  of  the  small 
amount  of  electricity  used  in  certain  times  of  the  day  and  in  cer- 
tain times  of  the  year.  For  all  these  emergencies  the  relator, 
as  a  public  service  corporation,  must  be  prepared  and  the  elec- 
tricity must  be  furnished  at  all  times  of  day  or  night  and  on  all 
<lays  of  the  year,  whether  or  not  the  amount  used  makes  such 
-service  profitable  to  the  relator.  It  enables  an  owner  of  a  private 
plant  to  furnish  the  most  of  the  electricity  required  by  its  ten- 
ants and  its  outside  customers  at  a  cheaper  rate,  and  Acker,  Mer- 
rall &  Condit  are  furnishing  electricity .  not  only  to  its  tenants, 
"but  to  others  in  the  same  block  at  15  per  cent  less  than  the 
scheduled  rates  of  the  relator.  The  relator  contends  that  in  fur- 
nishing to  those  outside  of  its  own  tenants.  Acker,  Merrall  & 
•Condit  is  a  competing  company  and  therefore  the  relator  should 
not  be  required  to  furnish  to  it  break-down  service,  by  which  it 
is  enabled  to  cut  the  price  and  sell  for  a  less  sum  to  those  outside 
P.U.R.1920C. 
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of  its  own  building,  although  within  its  own  block.  If  the  foi^ 
nishing  of  this  service  were  required  only  as  to  this  partieoltr 
customer,  the  inequality  would  be  slight,  but  there  are  600  and 
more  private  plants  in  the  city  of  New  York,  and  if  this  order 
is  sustained,  there  is  no  reason  why  a  private  plant  cannot  be 
installed  in  every  block  in  the  city  of  New  ToA  and  electricity 
furnished  therefrom  at  15  per  cent  less  than  the  scheduled  rates 
of  the  relator,  and  the  relator  be  required  to  furnish  the  auxiliary 
service  for  these  emergency  cases  which  costs  more  to  them  than 
the  regular  service  because  of  the  extra  equipment  necessary  in 
order  to  be  prepared  to  give  this  emergency  service. 

In  the  matter  of  "Break-down  Service,''  1  N.  Y.  P.  S.  C. 
•(1st  Dist.)  130,  break-down  service  is  defined:  "The  service 
which  an  electricity  supply  company  renders  when  it  provides 
a  'connection'  between  its  system  and  the  installation  of  a  con- 
sumer having  his  own  electric  plant,  and  agrees  to  stand  ready 
to  supply  such  consumer  with  current  whenever  his  plant  actual- 
ly breaks  down  in  whole  or  in  part.  As  term  is  used,  however, 
the  term  includes  two  other  kinds  of  service.:  First,  the  service 
rendered  by  the  supply  company  to  the  owners  of  private  plants 
(both  readiness-to-serve  and  current)  during  nights,  Sundays, 
holidays,  and  perhaps  longer  periods  when  only  a  small  amoimt 
of  current  relatively  is  demanded;  second,  a  like  service  ren- 
dered by  the  supply  company  to  owners  of  private  plants  during 
the  peak  period  of  the  day — usually  about  5  p.  m. — ^when  the 
consumption  of  current  reaches  its  maximum  for  the  day.  These 
two  classes  of  service  are  quite  different  and  distinct  from  pure 
break-down  service;  they  are  really  auxiliary  service;  but  in 
common  us^age  the  three  classes  are  included  in  the  single  term 
'break-down  service.' "  In  that  case  the  Commission  held  that 
the  relator  must  supply  such  service  to  private  plants  and  said : 
"The  private  electric  plants  are  not  competitors,  for  they  do  not 
distribute  current  beyond  their  own  premises." 

In  the  matter  of  Frankel  Brothers  New  York  Edison  Co.  (4 
N.  Y.  P.  S.  C.  (1st  Dist)  272),  the  Commission  held  that  re- 
lator was  not  obliged  to  supply  auxiliary  service  to  an  electric 
plant,  desiring  to  sell  current  to  outside  consumejrs  in  competi- 
tion with  relator.    The  opinion  in  part  reads: 

P.U.R.1920C. 
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''It  appears  in  this  case  that  the  complainants  took  a  eustomer 
anvay  from  the  Edison  Company  and  are  supplying  that  ousto- 
mer  at  rates  15  per  cent  below  the  company's  rates.  It  is  eon* 
ceivable  that  private  plants^  one  in  each  block,  might  thus  secure 
a  considerable  part  of  the  business  which  is  now  conducted  by 
the  Edison  Company.    •    •    . 

"When  we  required  the  companies  to  establish  break-down 
service^  including  under  the  one  title  supplemental  and  auxiliary 
service  as  well,  the  Commission  realized  that  it  would  be  pos- 
sible for  a  customer  to  shut  down  his  own  plant  when  most  ex- 
pensive for  him  to  operate  and  switch  on  Edison  service.  Eut 
it  was  not  contemplated  that  advantage  would  be  taken  of  this 
action  to  require  the  Edison  Company  to  supply  emergency  or 
auxiliary  service  to  a  competing  compamy.    .    .    . 

"Now,  admittedly,  there  are  some  points  of  similarity  between 
a  company  supplying  electricity  generally  and  a  person  who  has 
its  own  private  plant,  and  between  these  two  stand  the  block 
plant  and  the  person  supplying  adjoining  buildings  which  he 
does  not  own  or  retat.  But  the  line  must  be  drawn  somewhere, 
and  it  seems  reasonable  to  differentiate  the  company  doing  a 
general  business,  the  block  plant,  and  the  person  selling  current 
to  persons  outside  of  his  own  premises,  from  the  person  who 
merely  manufactures  current  for  his  own  use  and  that  of  his 
tenants.  This  line  of  demarcation  is  recognized  by  the  Public 
Service  Commissions  Law.  It  defines  an  electrical  corporation 
as  a  ^corporation  owning,  operating  or  managing  any  electric 
plant  except  where  electricitf  is  generated  or  distributed  by  the 
producer  solely  on  or  through  private  property  for  railroad  or 
street  railroad  purposes,  or  for  its  own  use  or  the  use  of  its  ten- 
ants and  not  for  sale  to  others.'  " 

[1]  In  the  case  of  the  People  ex  rel.  Perceval  v.  Public  Serv- 
ice Commission  (163  App.  Div.  705),  it  was  held  that  where  a 
person  purchases  electricity  from  a  private  plant  which  did  not 
furnish  night  service,  that  that  person  might  have  a  break-down 
service  itom  the  public  service  corporation.  It  is  daimed  by 
(he  relator  here,  in  distinguishing  that  contract  that  in  that  case 
the  fact  of  competition  was  not  established.  There  a  plant  was 
i&stalled  under  a  mutual  working  arrangement  between  the  les- 
sees of  two  buildings^  which  plant  was  intend^  to  serve  both 
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buildings.  The  two  buildings  only  were  supplied  by  the  pri- 
vate plant.  Moreover,  it  was  in  that  case  the  purchaser  of  the 
electricity  and  not  the  owner  of  the  private  plant  that  was  mak- 
ing the  application.  In  the  case  at  bar,  however,  we  have  the 
bald  proposition  as  held  by  the  Public  Service  Commission,  that 
one  with  a  private  plant  may  sell  to  any  other  consumers  in  the 
same  block,  and  can  call  upon  the  public  service  corporation  to 
furnish  this  break-down  service,  thus  enabling  it  to  sell  more 
cheaply  than  can  the  relator,  the  most  of  the  electricity  used  by 
these  customers.  It  is  true  that  a  schedule  of  rates  might  be 
fixed  by  the  relator  for  this  break-down  or  emergency  service 
that  would  compensate  the  relator  for  the  extra  cost  involved, 
but  the  proposition  remains  that  this  relator  has  by  the  order 
sought  to  be  reviewed  been  compelled  to  assist  a  competitor  to 
entice  away  its  customers,  and  such  an  order,  as  I  read  the  de- 
cisions, is  not  authorized  except  under  statutory  direction. 

In  People  ex  rel.  New  York  Edison  Co.  v.  Willcox  (207  K 
Y.  94),  it  is  held  that  the  Public  Service  Commissions  Law  "pro- 
vided for  a  regulation  and  control  which  we#e  intended  to  pre- 
vent on  the  one  hand  the  evils  of  an  unrestricted  right  of  competi- 
tion, and,  on  the  other  hand,  the  abuses  of  monopoly.^' 

In  People  ex  rel.  Cayuga  Power  Corp.  v.  Public  Service 
Commission  (226  N.  Y.  527,  P.U.R.1919F,  350,  124  N.  E. 
105),  the  opinion  in  part  reads:  "The  corporation,  in  the  words 
of  the  certificate,  was  'to  generate  and  distribute  electricity  sole- 
ly on  or  through  private  property  for  railroad  or  street  railroad 
purposes,  or  for  its  own  use  or  for  the  use  of  its  tenants.'  The 
effect  of  this  abdication  of  public  functions  was  to  vnthdraw  the 
corporation,  as  thus  organized,  from  the  jurisdiction  and  supe^ 
vision  of  the  Public  Service  Commission."  With  the  assump- 
tion of  a  public  function  and  in  supplying  electricity  to  outside 
consumers  other  than  its  tenants,  then  Acker,  Merrall  &  Condit 
is  a  competitor  of  relator  and  has  only  the  rights  of  such  com- 
petitor in  making  its  demand. 

In  Evansville  &  H.  Traction  v.  Henderson  Bridge  Co.  (134 
Fed.  973),  it  is  said:  "One  water  company,  or  one  telephone 
company,  or  one  telegraph  company,  or  one  street  railway  com- 
pany, or  one  railroad  company,  while  bound  appropriately  to 
serve  the  general  public,  cannot,  unless  under  express  statutory 
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enactment  and  by  due  process  of  law  thereunder,  be  cobipelled 
to  give  its  property  to  the  uses  and  benefits  of  a  rival,  except  by 
donxe  form  of  condebuiatioH.  The  rival  is  not,  ordinarily,  to  be 
included  in  the  term  ^general  public/  " 

And  in  Elliott  on  '^Railroads,"  it  is  said,  paragraph  932 :  ^^So, 
it  is  said  that,  'while  a  public  service  corporation,  lik^  a  railroad 
conapany  is  bound  to  render  to  the  puWic  certain  services  appro- 
priate to  its  particular  functions,  it  is  not  bound  to  permit  its 
property  to  be  subjected  to  use  by  a  rival  corporation,  unless  by 
express  statutory  enactment  and  by  due  process  of  law  thereun- 
der/" 

.  In  People  ex  rel.  Oneida  Teleph.  Co.  v.  Central  Teleph.  Co. 
(41  App.  Div.  17,  19),  the  court  said:  "It  is  foreign  to  the  pur- 
pose of  the  act  to  permit  another  corporation,  under  pretense  of 
using  the  line  of  its  rival  for  purely  private  business,  to  use  it  to 
absorb  the  very  business  and  profit  to  which  it  was  intended  sim- 
ply to  permit  it  to  contribute  upon  the  same  footing  as  an  in- 
dividual. 

"Assuming  that  it  is  the  duty  of  the  defendant  company  to 
render  the  like  service  to  the  relator  as  to  an  individual,  it  is 
plain  that  the  relator  here  seeks  by  mandamus  to  compel  the  de- 
•  f endant  to  render  much  more  than  the  like  service ;  it  seeks  an 
inequality  of  advantage  under  pretense  of  equality.  The  dif- 
ference is  not  merely  in  degree  but  in  substance  and  result." 
In  that  case  one  telephone  company  sought  to  compel  anotlier 
telephone  company  to  transmit  messages  not  only  of  the  tele- 
phone company  itself,  but  of  the'  customers  of  that  company. 
In  that  case  it  was  further  said :  *'No  doubt  the  defendwU  com- 
pany could  have  made  regvlations  limiting  the  relator  to  its  imr 
dividual  business,  excluding  that  of  its  customers." 

Further  authority  is  found  in  People  ex  reL  Postal  Teleph. 
Co.  V.  Hudson  R.  Teleph.  Co.  19  Abb.  N.  C.  466;  Oregon  S.  L. 
&  tr.  N.  R.  Co.  V.  Ilwaco  R.  &  N.  Co.  61  Fed.  611 ;  Central 
Stock  Goods  Co.  v.  Louisville  &  N.  R.  Co.  192  U.  S.  668,  24 
Sup.  Ct  Rep.  339,  48  L.  ed.  665 ;  Home  Teleph.  k  Tdeg.  Co. 
V.  Saracoxie  Light  k  Teleph.  Co.  286  Mo.  114,  139  S.  W.  108; 
Pacific  Tel^h..  &  Teleg.  Co.  v.  Anderson,  196  Fed.  699,  702; 
Public  Service  Corp.  v.  American  Lighting  Co.  67  N".  J.  Eq. 
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122;  Amerioan  Lighting  Ca  v.  Public  Service  Corp.  132  Fed. 
794. 

But  it  is  said  tliat  the  relator  is  furnishing  a  similar  service 
to  other  corporations  under  like  cireomstances  and  therefore 
cannot  discriminate  against  Acker^  Merrall  &  Condit,  the  peti- 
tioner before  the  Public  Service  Commission.  The  first  case 
called  to  the  attention  of  the  court  is  the  case  of  the  United  Elec- 
tric Light  &  Power  Company,  a  public  service  corporation.  But 
it  was  shown  that  that  was  not  a  rival  cconpany,  but  a  company 
whose  stock  was  owned  by  the  same  company  that  owns  the  re- 
lator's stock  and  was,  therefore,  entirely  without  the  rule  here 
stated.  Furthermore,  one  ccmipany  furnishes  an  alternating 
current  and  the  other  a  direct  current.  They  do  not  cut  rates  or 
otherwise  compete^  and  all  their  profits  go  to  the  common  owner 
of  the  stock  of  both  companies.  The  next  case  cited  is  Best  & 
Company.  This  comply  resells  to  other  companies  electricity 
which  it  purchases  from  the  relator  company  at  the  regular 
rates.  Best  &  Company  has  no  private  plant  of  its  own.  It  is 
not  as  is  the  case  with  Acker,  MerraD  &  Condit,  underselling 
the  relator,  and  is  not  in  competition  with  the  relator,  because 
all  of  the  electricity  sold  by  Best  &  Company  is  purchased  from 
the  relator.  The  third  case  is  the  sale  to  one  Salmon.  That  sale  • 
is  under  what  is  known  as  the  conjimctional  rate  schedule.  In 
that  case  Salmon  has  no  private  plant.  All  of  the  electricity  is 
purchased  from  the  relator  and  is  furnished  to  the  owner  of  two 
buildings  by  Salmon  who  is  the  owner  or  lessor  of  the  two  build- 
ings within  one  hundred  feet  of  each  other  and  capable  of  service 
from  one  connection.  It  is  a  class  of  service  offered  to  all  who 
come  within  the  limits  of  the  class  and  is  in  no  way  in  competi- 
tion with  the  relator.  The  fourth  case  is  the  Perceval  case  before 
stated,  where  the  customer  made  application  and  not"  the  owner 
of  the  private  plant  who  was  selling  his  service  and  when  the 
owner  of  the  private  plant  was  held  not  to  be  a  competitor. 

The  evidence  in  the  case  by  the  witness  Moses  who  has  charge 

of  this  plant  ioi  Acker,  Merrall  &  Condit,  and  who  is  in  some 

way  financially  interested  therein,  is  to  l2ie  effect  that  there  is 

no  other  case  where  break-down  service  is  furnished  to  the  owner 

of  a  private  plant  which  is  in  competition  with  a  public  service 

corporation.    It  thus  appears  that  in  refusing  to  Acker,  Merrall 
P.U.R.1W0C. 
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k  Condit  this  break-<lown  seirice,  the  relator  was  guilty  of  no 
discriminatiofDy  inaamnch  as  similar  service  was  not  given  to  any 
other  customer  under  like  conditions.  Inasmuch  as  Acker,  Mer- 
rail  &  C<Hidit'wJsts  a  competing  ccHupany  the  relator  cannot  be 
compelled  in  the  absence  of  an  express  statutory  requirement  to 
furnish  to  them  this  break-down  service  for  the  purpose  of  saW 
to  outside  customers. 

I  have  not  referred  to  the  contention  of  the  relator  that,  be- 
cause the  petitioner  is  selling  electricity  to  customers  other  than 
its  tenants,  it  is  an  electrical  corporation  and  subject  to  the  su- 
pervision of  the  Public  Service  Commission,  and,  having  failed 
to  conform  to  the  requirements  of  that  law  it  has  no  standing  in 
court  to  ask  the  interposition  of  the  Commission.  But  this  ques- 
tion it  is  unnecessary  to  decide.  Whether  or  not  the  petitioner 
is  an  electrical  corporation  coming  within  the  supervision  of  the 
Public  Service  Commission,  it  is  perfectly  dear  that  the  statute 
intended  to  make  a  distinction  between  those  corporations  which 
were  manufacturing  gas  or  electricity  for  their  own  purposes, 
or  the  purposes  of  their  tenants,  and  those  who  went  further  and 
assumed  to. sell  their  gas  or  electricity  to  outsiders.  The  main 
significance  of  that  distinction  would  seem  to  be  that  while  it  is 
engaged  in  selling  electricity  to  outsiders  other  than  its  own  ten- 
ants, it  has  not  the  rights  of  the  public  to  demand  service  upon 
payment  of  the  legal  rates,  but  it  has  only  the  rights  that  one 
public  service  corporation  has  as  against  another^  which  seems 
to  be  settled  by  the  authorities  cited  and  does  not  include  the 
right  to  demand  service  of  a  competing  company  for  the  purpose 
of  enabling  the  petitioner  to  undersell  that  competing  company 
and  take  away  its  customers. 

The  determination  should  therefore  be  reversed  with  $50  costs 
itnd  disbursements  to  the  relator. 

All  concur. 
p.u.B.i9aoa 
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OHIO  PUBLIC  UTIIiITICS  COlOflSSION. 

BE  CENTRAL  UNION  TELEPHONE  COMPANY. 

-  [No.  IfiOOL] 

Beium  ~  Operating  eotpenaeB  -*  Payment  by  auhMdiary  to  paren:^ 
company. 

1.  Although  TAlnable  aervioea  are  rendered  bj  the  American  Tele- 
phone &  Telegraph  Company  to  its  subtidiary  companies,  some  more 
equitable  standard  of  payment  than  a  percentage  of  the  gross  reYeniie6> 
flhouM  be  devised,  since,  under  this  system,  an  increase  in  the  ratee- 
of  the  subsidiary  company  will  increase  the  payments  to  the  parent- 
company,  although  it  renders  no  additional  service. 

Bates  ~  Telephones  ~  Division  of  toU  charges. 

2.  A  division  of  the  telephone  toll  charges  between  the  American. 
Telephone  &  Telegraph  Company  and  Its  subsidiary,  by  which  the 
originating  station  of  the  latter  receives  25'  per  cent' of  the  amount 
paid  up  to,  but  not  exceeding,  30  cents  per  message,  is  unfair  to  the 
subsidiary  company,  wkere  the  average  charge  per  message  is  $1.46^ 
and  the  service  performed  by  the  parent  company  consists  of  trans- 
mission over  the  wire  alone,  as  the  receiving  station  gets  no  commis- 
sion for  its  service. 

Depreciation  ~  Telephones  ~  Amount. 

3.  In  the  case  of  a  large  telephone  proper^  which  has  been  prop- 
erly maintained  so  as  to  render  efficient  service,  6.7  per  cent  is  too- 
igreat  an  allowance  for  depreciation. 

Betum  ~  Beasonalfleness  — *  dunlify  of  service. 

Statement  that  as  a  general  proposition,  the  public  is  willing  to- 
pay  whatever  is  necessary  to  enable  the  company  to  render  good  serr- 
•    ice  provided  it  gets  the  service,  p.  535. 
Service  *-  Telephones  -*  Necessity  for. 

Discussion  of  necessity  ol  telephone  service  in  modern  social  and 
business  world,  p.  535. 

Telephones  — *  Parent  and  subsidiary  eotnpafUes. 

DiscuBsion  of  financial  relations  between  American  Telephone  ft- 
Telegraph  Company  and  its  subsidiaries,  p.  536. 

Telephones  ~  Parent  and  subsidiary  companies  *-  License  agree-^ 
ment. 

Discussion  of  the  4}  per  cent  license  agreement  between  the 
American  Telephone  &  Telegraph  Company  and  its  subsidiaries,  p.  537i. 

[March   31,   1920.] 

Investigation  by  the  Commission  upon  its  own  initiative 
to  determine  reasonableness  of  certain  proposed  rates  published 
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by  the  Central  TJnioii  Telephone  Company  j  increase  in  part 
allowed. 

By  the  Commission:  On  January  30,  1920,  the  Central 
Union  Telephone  Company  filed  schedules  effective  March  Ist, 
increasing  rates  at  its  exchanges  in  the  cities  of  Akron,  Colum- 
bus, Dayton,  Sandusky,  Springfield,  Toledo,  Youngstown,  and 
Zanesville,  Ohio.  This  Commission,  acting  upon  its  own  in- 
itiative to  investigate  and  determine  the  reasonableness  and  jus- 
tice of  such  proposed  rates  prior  to  the  effective  date,  consoli- 
dated the  eight  cases  into  the  present  one,  and  docketed  it  for 
hearings  which  began  February  17th  and  lasted  about  ten  days. 
At  the  conclusion  of  such  hearings  it  becoming  evident  that  there 
would  not  be  sufficient  time  before  the  effective  date  March  1st, 
for  the  Commission  to  consider  the  great  mass  of  testimony  that 
had  been  introduced,  the  Central  Union  Company,  at  the  sugges- 
tion of  the  Commission,  changed  the  effective  date  from  March 
1st,  to  April  1st,  1920.  The  rates  at  Sandusky  have  already 
been  fixed,  leaving  the  other  seven  points  to  be  disposed  of. 

It  is  claimed  in  these  cases  that  the  increases  are  imperative 
to  meet  increased  wages  which  the  companies  have  been  and  are 
obliged  to  grant  in  order  to  retain  their  operators  and  compete 
with  unregiilated  industries  which  hold  out  enticing  offers  to 
their  employees  at  still  higher  wages. 

The  Commission  fully  realizes  this  situation  and  that  the 
service  of  telephone  companies  is  seriously  handicapped  by  their 
inability  to  compete  in  the  labor  market,  and  secure  and  hold 
skilled  operators,  and  it  does  not  believe  that  the  public,  in  criti- 
cizing the  service,  is  fully  aware  of  these  difficulties.  Where 
the  lack  of  efficient  service  is  due  to  conditions  over  which  the 
companies  have  no  control,  they  should  not  be  blamed,  but  when 
it  is  due  to  defects  in  the  plant,  these  defects  should  be  remedied 
before  seeking  higher  rates.  As  a  general  proposition,  the  pub- 
lic is  willing  to  pay  whatever  is  necessary  to  enable  a  company 
to  refider  good  service,  providing  it  gets  the  service.  The  tele^ 
phone  is  no  longer  a  luxury;  it  has  become  a  necessity  in  the 
modem  social  and  business  world,  and  it  is  detrimental  not  only 
to  the  company  but  also  to  the  public,  to  refuse  to  grant  rates 
which  win  enable  the  companies  to  render  adequate  servica 
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In  arrmng  at  what  is  a  just  rate  for  a  Central  Union  Com- 
panjy  the  problem  is  complicated  bj  the  fact  that  its  buaineas 
relations  are  so  interwoven  with  the  business  of  the  American 
Telephone  &  Telegraph  Company,  that  it  is  difficult  to  separate 
them.  The  American  Company  is  a  New  York  corporation  en- 
gaged in  long  distance  telephone  business.  In  addition  thereto, 
it  has  a  large  corps  of  skilled  telephone  engineers  carrying  on 
extensive  investigations  for  the  general  improvement  and  ad- 
vancement of  the  arty  and  is  also  engaged  in  manufacturing  and 
selling  various  instruments  and  devices  used  in  the  telephone 
business,  and  is  a  very  prosperous  concern.  It  owns  practically 
100  per  cent  of  the  capital  stock  of  the  Central  Union  Company, 
and  has  certain  contracts  with  its  subsidiary  companies  under 
which  large  sums  are  paid  to  it  annually  by  the  subsidiary  com- 
panies, based  upon  a  certain  per  cent  of  the  gross  receipts. 

The  Central  Union  Company  is  an  Illinois  corporation,  oper- 
ating exchanges  and  toll  lines  in  Illinois,  Indiana,  and  Ohio. 

The  Central  Union  Company  filed  as  an  exhibit  in  this  case, 
a  balance  sheet  of  the  operations  of  the  company  by  years,  from 
1912  to  1919  inclusive,  showing  on  December  31,  1919,  a  total 
deficit  in  reserve  and  surplus  of  $4,879,016.08,  and  at  the  same 
date  a  gross  indebtedness  to  the  American  Company  of  $43,490,- 
383.19.  There  was  also  filed  a  statement  showing  the  amount 
paid  to  the  American  Company  for  the  same  years,  under  what 
is  known  as  the  4^  per  cent  contract  to  be  $3,315,294.18. 

It  is  significant  as  against  the  deficit  of  the  Central  Union 
Company  and  its  indebtedness  to  the  American  Company,  that 
on  March  1,  1920,  the  American  Company  issued  its  annual 
statement  for  1919,  showing  its  net  earnings  for  die  year  to  be 
$60,000,000;  dividoQds  paid  $35,000,000;  interest  $15,000,000; 
and  $5,000,000  was  added  to  the  reserve;  the  report  further 
showed  that  the  American  Company  and  its  predecessors  had 
paid  dividends  at  the  rate  of  $7.50  per  share  per  year  for  the 
last  thirty-eight  years^  and  that  for  the  last  thirteen  years,  the 
rate  was  uniformly  $8.  How  much  of  this  was  due  to  the  oper- 
ation of  its  telephone  business,  and  how  much  to  its  research  and 
manufacturing  and  sale  of  devices,  is  not  apparent;  but  the  fact 
that  it  is  thriving  while  its  subsidiaries  are  languishing  has 
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caused  widespread  distrust  of  the  fairness  of  the  contracts  be- 
tween the  companies. 

Contraets  entered  into  between  one  company  and  another,  of 
wbich  it  owns  100  per  cent,  are  reaUy  contracts  between  the 
company  and  itself;  such  contracts  are  always  regarded  with 
suspicion  by  the  courts,  and  when  the  results  of  sueh  contracts, 
over  a  period  of  years,  say  1912  to  1919,  operate  to  the  great 
financial  benefit  of  the  parent  company,  and  the  depletion  of 
^e  subordinate  company,  they  should  be  very  carefully  scruti- 
nized.   They  are  entered  into  without  the  two  companies  being 
^  that  arm-length  attitude  which  permits  each  to  protect  its 
^gi^ta;  and  upon  the  parent  company  rests  the  burden  of  prov- 
^  the  fairness  of  the  contracts. 

^^  Xong  Standing  Interest  Bearing  Indebtedness  of  the 
Central  Union  to  the  American  Company, 

.   "^iie  l>alance  sheet  of  the  Central  Union  Company  shows  that 

^^  1 9 X2,  the  company  had  total  assets  of  $37,289,862.30.    At  the 

^^^®   time  it  owed  the  American  Company  $82,720,000  for  ad- 

vanees    -therefore  made,  and  this  debt  was  carrying  6  per  cent 

mter^e^^     Owing  to  financial  diflSculties  of  the  Central  Union 

^^^^l^Hxxjy  the  American  Company  has,  for  a  number  of  years, 

^fti^ved.    the  payment  to  it  of  the  interest  upon  this  debt  and  its 

piopojrti^u  of  long  distance  tolls,  the  Central  Union  Company 

ap^exxig  to  invest  these  amounts  in  plant     This  was  done  year 

^^^^^  y«ar,  until  on  December  31,  1919,  the  total  assets  of  the 

t^tra.1  Union  Company  has  grown,  largely  in  plant  and  equip- 

'^^^t  to  $60,717,113.27.    During  the  same  years,  however,  the 

original  debt  to  the  American  Company  of  $32,720,000  had  in- 

cr^sed   }yj  accrued  interest,  deferred  payment  of  tolls,  etc.,  to 

*^M90,383.19  and  the  testimony  of  the  president  of  the  Cen- 

™^  CTiiiQn  Company  is  that  during  that  entire  time,  no  advances 

^   *>^en  made  by  the  American  Company,  and  it  should  be 

^^^  ixi  mind  that  in  thus  building  up  the  Central  Union,  the 

^^eaji  Telephone  &  Telegraph  Company  is  but  improving 

'^^Mrxx    plant 


The  4^  per  cent  Contract. 
Jract  Jff< 

^^20C. 
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pany  af  4^  per  cent  of  the  gross  receipts  of  the  Oentral  Umon 
as  consideration  for  furnishing  all  needed  telephone  in8traments^ 
and  performing  certain  administrative,  engineering,  aocounting, 
legal  and  other  services,  the  4|  per  xsent  is  taken  out  of  receipts 
and  charged  to  operating  expenses.  No  matter  whether  llie  net 
result  to  the  local  company  in  any  period  of  time  is  on  the  red 
or  black  side  of  the  ledger,  this  simi  is  paid  in  fulL 

That  no  trifling  sum  is  involved,  i9  made  clear  by  the  state- 
ment of  the  Central  Union  Company  filed  in  this  case,  showing 
that  during  the  years  1912  to  1919  inclusive^  the  Ohio^  division 
alone  paid  under  this  4^  per  cent  contract)  to  the  American  Com- 
pany $1,880^559.66  while  the  Central  Union  Company  as  a 
whole,  during  the  same  period,  paid  $3,315,294.18.  It  is  per- 
haps significant  that  the  latter  sum  is  practically  equal  to  the 
$3,000,000  by  which  the  Central  Union  increased  its  deficit 
during  the  same  years. 

[1]  The  Commission  believes  that  valuable  services  are  ren- 
dered by  the  American  Company  to  the  Central  Union  Company 
and  especially  in  the  way  of  giving  them  the  benefit  of  all  re- 
search and  of  patents  and  improvements,  and  in  enabling  them 
to  finance  themselves  at  much  less  cost  than  they  otherwise  could 
do,  but  since  in  financing  the  Central  Union  Companies,  the 
American  Company  is  but  financing  its  own  property,  we  are 
not  prepared  to  say  that  the  amount  paid  is  a  fair  value  of  the 
services  rendered.  ^ 

The  present  increases  are  said  to  be  primarily  to  meet  the  in- 
creases in  wages  to  employees,  but  out  of  every  hundred  dollars 
granted  to  meet  these  higher  wages,  the  American  Company 
takes  toll  of  $4.50,  and  certainly  for  this,  it  renders  no  addi- 
tional service.  Some  more  equitable  standard  should  be  devised 
for  arriving  at  the  value  of  the  service  rendered  by  the  par^t 
company. 

Contracts  Covering  Division  of  Long  Distance  Tolls. 

[2]  The  second  important  contract  provides  that  on  all  long 
distance  messages  originating  in  Central  Union  or  oonnectioli 
stations,  the  Central  Union  shall  receive  25  per  cent  of  the 
amount  paid,  up  to,  but  not  exceeding,  30  cents  per  message. 
On  business  originating  in  the  Central  Union  connecting  statioos, 
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or  Central  Union  exchanges  outside  of  toli  board  exchanges, 
there  are  certain  additional  payments,  in  the  way  of  mileage 
within  the  Central  Union  territory.  This,  however,  is  not  at 
present  under  consideration. 

All  long  distance  messages  originating  in  Central  Union  points 
are  turned  over  to  the  American  Company  long  lines  at  the  Toll 
Board  Exchange.  The  record  does  not  disclose  the  amount  of 
this  business  either  for  the  company  as  a  whole,  ot  for  a  series 
of  years.  There  is  a  statement,  however,  of  actual  figures  for  the 
Ohio  Division  for  the  last  six  months  of  1919,  which,  extended 
for  the  year,  gives  an  annual  business  of  872,024  messages, 
amounting  to  $1,270,182  or  an  average  of  $1146  per  message. 
As  25  per  cent  of  this  average  message  amount  of  $1.46  exceeds 
30  cents,  it  meant  that  out  of  every  message,  on  an  average,  the 
American  Company  receives  a  $1.16  and  the  Central  Union  80 
cents,  or  in  amounts  respectively — $1,010,547.84  and  $261,- 
607.20.  This  is  dealing  with  originating  business  alone;  in- 
coming business  pays  a  ^nmiission  at  the  place  of  origin,  and 
at  the  basis  of  this  arrangement' is  the  supposition  that  incoming 
and  originating  business  will  be  practically  equal,  the  Central 
Union  Company  handles  two  operations  for  one  commission  of 
80  cents,  or  in  fact  15  cents  per  transaction. 

We  do  not  believe  this  is  a  fair  division  of  these  tolls;  busi- 
ness originating  in  a  Central  Union  exchange  for  long  distance 
points  is  collected  by  the  Central  Union,  which  puts  its  local 
subscriber  in  touch  wilii  its  long  distance  operator ;  and  the  serv- 
ice thereafter  is  transmission  over  the  wire  alone,  as  the  receiv- 
ing station  gets  no  commission  for  its  service. 

When  this  investigation  began  the  Central  Union's  share  of 
tolls  was  spoken  of  as  a  percentage  commission,  and  while  small, 
was  so  considered.  The  auditor  of  the  company,  however,  late 
in  the  hearing  testified  that,  ^ile  called  a  percentage  commis- 
sion, it  had  been  oonstrucfed  by  carefully  ascertaining'  the  en- 
tire cost  and  expense  to  the  originating  company,  and  included 
no  profit  to  that  company  whatever ;  w;hen  it  is  considered  that 
hearing  after  hearing  before  this  Commission  showed  that  prime 
importance  is  attached  to  long  distance  business,  its  lines  better 
bnilt  and  better  maintained^  the  speediest  operators  placed  on 
long  distance  boards,  and  the  service  and  convenience  of  the 
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local  subscriber  subordinated  to  the  long  distance  operations,  the 
injustice  of  giving  the  local  company  no  share  of  what  may  be 
considered  the  cream  of  the  telephone  business,  is  at  once  appar- 
ent. 

While  this  Commission  is  not  prepared  to  say  what  is  a  fair 
division  of  the  toll  rates,  nor  what  sum  would  be  a  reasonable 
compensation  for  the  services  rendered  under  the  4^  per  cent 
contract,  it  is  persuaded  that  in  both  these  contracts  the  parent 
company  has  the  best  of  the  deal.  Just  what  is  fair  perhaps, 
could  not  be  ascertained  without  an  extensive  in^stigation  of 
the  whole  field  of  the  American  Company's  business,  and  it  is 
doubtful  whether  or  not  this  Commission  would  have  authority 
to  conduct  such  an  investigation.  But  in  fixing  the  present  rateft 
we  are  taking  into  consideration  the  fact,  as  we  believe,  that 
these  contracts  are  unfair  to  the  subsidiary  companies. 

[3]  We  believe  also  that  where  a  property  has  been  properly 
maintained  so  as  to  render  efficient  service,  6.7  is  too  great  an 
allowance  for  depreciation. 

For  these  and  other  reasons  the  increases  which  we  are  allow- 
ing, do  not  show  a  very  large  return  on  the  investment,  and  in 
some  instances,  it  is  barely  above  operating  expenses,  but  we 
have  indicated  where,  in  our  opinion,  the  companies  may  increase 
their  net  income  without  raising  rates. 

In  the  increases  granted,  we  have  laid  the  burden  more  heavily 
upon  the  business  phones,  for  the  reascm  that  we  believe  the  un- 
precedented demands  for  telephone  service  is  due  largely  to  the 
great  industrial  and  commercial  activity  of  the  country,  and  the 
ever  increasing  use  of  the  telephone  in  business  transactions. 
Many  retail  dealers  have  a  practice  of  calling  all  of  their  cus- 
tomers daily  to  ascertain  their  needs. 

Several  chambers  of  commerce  and  boards  of  trade  have  passed 
resolutions  requesting  the  Commission  to  grant  increases  if  necee- 
sary,  to  give  good  service,  indicating  that  what  the  business  man 
wants  is  service,  and  the  Commission  will  insist  that  die  beat 
possible  service  be  rendered.  In  some  instances  we  have  per- 
mitted less  increase  than  the  showing  seemed  to  justify,  because 
the  service  is  not  up  to  a  reasonable  standard,  even  taking  into* 
consideration  the  difficulty  of  rendering  adequate  service^  t^ 
which  we  have  already  referred, 
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In  the  Columbus  caae^  the  Oommission  has  made  an  appraisal 
of  the  property^  and  is  now  engaged  in  detennining  on  that  basis, 
the  whole  schedule  o£  ratea^  and  for  that  reason,  a  few  inoreases 
only  have  been  granted  where  they  seemed  to  be  warranted,  and 
the  other  increases  sought,  will  be  withheld  pending  the  final 
determination  of>the  Columbus  case. 

The  rates  granted  in  each  case  will  be  found  in  the  ord^  of 
the  Commission  this  day  issued.  Jurisdiction  of  this  proceeding 
will  be  retained  for  further  inquiry  at  a  future  date. 

[Summaries  of  the  financial  condition  of  the  various  exchanges 
taken  from  the  report  of  the  engineering  department  are  omitted 
as  not  of  general  interest  nor  necessary  for  an  understanding  of 
the  principles  discussed  abova] 

Note.— Rcturtt 

/.  ^otoer  of  Coniniis»ion,  642* 
II •  Canaideraiian  of  operating  expenses: 
a.  In  genenU,  649. 
h.  Federal  ineome^taXf    643. 
«.  Com^nUeeion  expeneeSp  644. 

d.  Payment  of  parent  telephone  eompanif,  648m 

e.  Comtniasion  eaopeneee,  643* 

f.  Salaries,  644, 

g»  Bad  debtSf   644.  I 

fc.  Cost  of  strike,    644. 
i.  Betterments  and  extensions,  644* 
III.  Reasonableness  of  return,  6^6» 

a.  In  general,  646. 

b.  Factors  to  he  consideredt 

1.  In  general,   646. 

2.  Value  of  service,  646. 

3.  Bisks  of  thm  mUerprise,  647. 

4.  Efficienog  of  management  and  ehmrmeter  of  service,  647. 
e.  Neeessitg  of  valuation,  649. 

d.  Reasonableness  as  a  whole,  649. 

e.  Reasonableness  of  partioular  asnomnUt 

1.  mectrieity,  660. 

2.  Gas,  661. 

3.  Municipal  plants,  661. 

4.  Natural  gas,  661. 
6.  Telephones,  66i» 
6.  Water,  •662. 

rr.  Dividends,  662. 
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,  1.  Power  of  CoinmisMa»* 

In  Be  JcnningB  County  Teleph.  Co.  (Ind.)  No.  4267,  Nov.  1, 1919, 
the  Indiana  Commission  said  that  it  had  no  aathority  to  fiz  the 
salaries  of  the  oflBcers  and  employees  of  a  public  utility,  but  that  it 
had  authority  to  determine  what  are  reasonable  operating  expenses. 

II,  Consideration  of  operating  eoopei^es* 
a.  In  general. 

In  Be  Central  States  Oas  Co.  No.  4689,  Oct.  14^  1919,  the  Indiana 
Commission  held  that  a  standard  consumption  of  coal  of  one  pound 
of  coal  per  five  cubic  feet  of  gas  produced,  was  reasonable,  where 
the  utility  could  procure  a  satisfactory  quality  of  gas  coal. 

In  Be  Frankfort,  No.  4968,  Dec.  27, 1919,  in  estimating  the  oper- 
ating expenses  of  a  municipal  electric  utility,  a  coal  consumption 
of  7.92  pounds,  per  kilowatt  hour  generated,  or  10.36  pounds  per 
kilowatt  hour  sold,  was  found  to  indicate  inefScient  combustion,  and 
estimates  of  operating  expenses  for  coal  were  based  on  a  consumption 
of  6  pounds  per  kilowatt  hour  generated,  or  7.2  pounds  per  kilowatt 
hour  sold. 

In  Be  Salem  Gas  Light  Co.  Feb.  25, 1919,  the  New  Jersey  Commis- 
sion said  that  unaccounted-forrgas,  amounting  to  approximately  15 
per  cent,  is  higher  than  good  practice  wpuld  indicate,  and  established 
a  standard  of  40,000  cubic  feet  per  inch  mile  of  main  should  be 
attained  by  the  company.  , 

In  Be  Central  Illinois  Licht  Co.  No.  7848-A,  Oct.  7,  1919,  the 
Illinois  Commission  said  that  an  electric  company  should  not  be 
criticized  for  increased  operating  expenses  caused  by  the  purchase 
of  coal  under  adverse  market  conditions,  and  suitable  for  storage 
but  not  most  adaptable  for  the  equipment  of  its  power  station,  where 
such  coal  was  purchased  and  stored  in  order  to  relieve  coal  demanded 
anticipated  in  the  winter  and  in  compliance  with  the  request  of  the 
United  States  Fuel  Administration. 

In  Be  Consolidated  Light  &  P.  Co.  (HI.)  No.  8071,  Jan.  3,  1920, 
upon  the  question  of  the  reasonableness  of  heating  rates,  it  was  con- 
tended that  the  company  had  on  hand  a  quantity  of  coke,  which  was 
offered  for  sale,  and  it  was  contended  that  the  revenues  derived  from 
such  sale,  should  be,  in  part,  credited  to  the  fuel  costs  now  charged 
against  the  heating  utility.  After  stating  that  the  evidence  did  not 
bear  out  a  contention  as  to  a  decrease  in  operating  expenses,  the 
Illinois  Commission  continued :  "Neither  was  any  evidence  adduced 
to  show  the  circumstances  surrounding  the  production  or  sale  of 
this  coke,  or  that  any  revenues  so  derived  should  properly  be  appor- 
tioned to  the  heat  utility.  As  a  matter  of  common  Imowledge,  hoW' 
ever,  coal  burned  under  boilers  to  produce  steam*  for  heating  or  power 
is  entirely  consumed  and  produces  no  coke,  while  on  the  other  hand, 
P.U.R.1920C. 
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coke  is  a  ccnmnon  afid  nstial  by-product  of  a  coal  gas  plant.  The 
record  shows  that  a  coal  gas  plant  is  operated  by  the  Consolidated 
Light  &  Power  Company  in  addition  to  its  electric  and  heating  utili- 
ties in  Kewanee>  but  it  does  not  appear  reasonable  that  a  by-product 
of  this  gas  utility,  in  the  production  of  which  the  heat  utility  had 
no  part,  should  affect  in  any  way  the  revenues  or  operating  expense 
of  the  heat  utility/' 

h.  Federal  income  tax* 

In  Ee  Lincoln  Water  ft  Light  Co.  Nos.  7536,  7537,  Oct.  7,  1919, 
the  Illinois  Commission  held  that  no  allowance  for  Uie  Federal  in- 
come tax  should  be  made  as  a  part  of  the  operating  expenses  of  a 
utility. 

In  Montrose  v.  Consumers  Water  Co.  Complaint  Docket  No.  370, 
Jan.  6,  1920,  the  Pennsylvania  Commission  said  that  the  Federal 
income  taxes  were  not  a  burden  that  should  be  passed  on  to  the  rate 
payers. 

In  Ee  Citizens  Teleph.  Co.  No.  4636,  Aug.  6,  1919,  the  Indiana 
Commission  said  that  the  item  of  Federal  income  tax  is  not  properly 
chargeable  to  operating  expenses. 

o.  Amortizatitm  of  hond  dUcount, 

In  Be  Southern  Indiana  Teleph.  ft  Teleg.  Co.  No.  5017,  Dec.  81, 
1919,  a  telephone  utility  authorized  to  issue  and  sell  at  not  less  than 
94  per  cent  of  par  $45,000  of  10  year  7  per  cent  serial  notes,  ^  of 
such  issue  to  be  retired  annually  was  permitted  to  amortize  the  dis- 
count suffered  in  the  sale  of  such  notes,  but  denied  authority  to 
charge  the  amortization  payment  to  operating  expenses,  and  such 
payment  is  a  form  of  interest  and  should  be  deducted  from  gross 
income. 

.  d.  Payment  of  parent  telephone  eompany. 

In  Public  Service  Commission  v.  Southwestern  Bell  Teleph.  Co. 
Case  No.  2121,  Nov.  26,  1919,  the  Missouri  Commission  did  not 
allow  the  4|  per  cent  gross  revenue  paid  by  a  telephone  company  to 
the  American  Telephone  ft  Telegraph  Company  for  rental  and  serv- 
ices, but.  permitted  the  company  to  capitalize  the  value  of  the  instru- 
ments, made  an  allowance  for  repairs  and  granted  a  10  per  cent  rate 
of  depreciation  on  such  instruments. 

In  Re  Chicago  Teleph.  Co.  Nos.  4406-4413,  Feb.  9,  1920,  the 
Indiana  Commission  in  estimating  the  operating  expenses  of  a  tele- 
phone utility,  made  an  allowance  of  $1.36  per  annum  for  each  set 
of  instruments  furnished  to  the  utility  by  the  American  Telephone 
and  Telegraph  Company,  being  the  same  amount  per  cent  as  paid 
P.UJ1.1920C. 
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in  1918y  the  namber  of  sets  of  inBtruinentB  in  uae  to  be  computed 
monthly  and  3  per  cent  added  for  the  necessary  reserve  stock. 

e*  €ammUaion  eaopenaes. 

In  Be  Citizens  Teleph.  Co.  No.  4128,  March  31, 1919,  the  Indiana 
Commission  said  that  the  expenses  of  conducting  proceedings  before 
the  Commission  should  not  be  paid  for  out  of  the  operating  expenses 
of  one  year,  but  should  be  amortized  over  a  period  of  five  years. 

/.  Salaries. 

In  Re  California-Michigan  Land  &  Water  Co.  Decision  No.  6490, 
Application  No.  4327,  July  11, 1919,  the  California  Commission  held 
that  a  small  water  company  serving  approximately  172  consumers, 
has  no  need  for  two  directing  heads. 

g.  Bad  debts. 

In  Re  Eastern  Montana  Light  &  P.  Co.  Docket  No.  733,  Report 
and  Order  No.  275,  Nov.  29,  1919,  the  Montana  Commission  said: 
'The  company  included  in  the  operating  expenses  an  item  of  $90 
as  a  reserve  for  bad  debts.  We  can  see  no  necessity  for  such  a 
fund,  as  the  company  may  protect  its  revenues  by  adopting  the  fol- 
lowing rule  which  is  authorized  by  the  Commission:  The  company 
may  require  a  deposit  equal  to  one  and  one-half  the  estimated  amount 
of  the  monthly  or  billing  period  bill  as  guaranty  of  payment  of  same. 
Interest  will  be  paid  on  consumers'  deposits  at  the  rate  of  6  per 
cent  per  annum,  provided  such  deposits  are  left  with  the  company 
for  one  month  or  longer.'  *' 

h.  Cost  of  strike. 

In  Public  Service  Commissioii  v.  Southwestern  Bell  Teleph.  Co. 
Case  No.  2121,  Nov.  26,  1919,  the  Missouri  Commission  directed 
that  the  cost  of  a  strike  should  be  amortized  over  a  period  of  five 
years. 

i.  Betterments  and  extensions* 

In  He  West  Virginia  Central  Gas  Co.  Case  No.  929,  March  31, 
1920,  the  West  Virginia  Commission  said:  ^'During  the  early  de- 
velopment period  of  a  natural  gas  utility  we  have  thought  it  proper 
to  charge  investment  in  drilling,  both  tangible  and  intangible,  to 
capital  account,  but  in  its  declining  days,  when  such  investment  is 
only  for  the  purpose  of  keeping  up  and  maintaining  its  declining 
production,  it  becomes  necessary  to  charge  a  portion  of  this  expense 
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to  operation,  as  otherwise  the  utility  will  accumulate  a  capital  in- 
vestment which  could  not  be  amorti^  within  its  useful  life. 

"It  being  sTiown  in  this  case  that  the  expense  for  drilling  incurred 
by  the  applicant  has  been  for  the  purpose  of  attempting  to  maintain 
its  production  of  gas  in  sufficient  volume  to  meet  the  demands  of 
its  consumers,  and  that  notwithstanding  such  drilling,  its  available 
supply  of  gas  is  constantly  and  rapidly  decreasing  each  year,  it  be- 
comes evident  that  at  least  a  part  of  the  cost  of  maintaining  this 
failing  supply  should  be  borne  by  consumers  for  the  period  within 
which  such  additional  investments  is  made.  We  are,  therefore,  of 
opinion  that  such  items  as  cost  of  drilling  and  teaming,  freight  and 
labor  in  connection  therewith  are,  under  the  circumstances  of  this 
particular  case,  properly  chargeable  to  operating  expenses,  and  that 
only  the  cost  of  the  casing  and  other  recoverable  material  should  be 
charged  to  investment.'* 

In  Re  Platte  County  Independent  Teleph,  Co.  Application  No. 
4101,  Feb.  26,  1920,  the  Nebraska  Commission  said  that  a  utility 
could  not  hope  to  continue  to  construct  property  out  of  revenues, 
thereby  increasing  its  book  value,  for  the  benefit  of  stockholders  at 
the  expense  of  those  who  are  merely  buying  service. 

The  Nebraska. Commission  also  said:    ''The  rule  of  the  Commis- 
sion is  that  current  revenues  cannot  be  relied  on  to  supply  funds  for 
replacements  accrued  during  prior  period,  if  previous  earnings  have  , 
supplied  sufficient  revenues  to  take  care  of  depreciation  as  it  occurs." 

in.  Reasonableness  of  return, 

a.  In  general. 

In  Be  Platte  County  Independent  Teleph.  Co.  Application  No. 
4101,  Feb.  26,  1920,  the  Nebraska  Commission  said :  "Public  utili- 
ties canjiot  be  required  to  invest  their  funds  without  being  assured 
of  proper  return  on  such  investment,  and  proper  protection  of  the 
investment  by  depreciation  reserves." 

In  Be  Guilford  Water  Co.  F.  C.  136,  Feb.  18,  1820,  the  Maine 
Commission  said :    "It  is  not  fair  to  the  company  and  does  not  enable 
it  to  be  prepared  to  continue  to  render  good  service  if  the  owners  are  ' 
denied  some  measure  of  a  fair  return  upon  the  property  being  used 
in  the  public  service,'' 

In  Re  South  Dakota  State  Teleph.  Co.  (S.  D.)  F-640,  May  19, 
1919,  it  was  held  that  an  applicati(m  by  a  telephone  company  for 
emergency  relief  might  be  considered  as  a  whole  rather  than  as  a 
separate  application  for  each  exchange.  The  Commission  said: 
"Where  an  application  is  made  covering  an  entire  telephone  system, 
we  believe  it  is  proper  to  try  the  case  as  a  system  with  appropriate 
P.U.R,1920a  35 


Digitized  by  VjOOQIC 


546  ANNOTATION. 

and  supplemental  testimony  as  to  the  conditions  at  the  several  ex- 
changes and'  covering  the  different  classes  of  property/' 

In  Be  Lawrencebnrg  Oas  Co.  No.  4650^  Sept.  22, 1919,  the  Indiana 
Commission  said:  ''The  question  as  to  whether  or  not  such  aa 
emergency  exists  as  would  justify  the  Commission  in  increasing  the 
rates,  depehds  upon  the  evidence.  If  petitioner  does  not  receive 
revenue  sufBcient  to  pay  its  operating  expenses  and  adequately  main- 
tain its  service,  an  emergency  does  exist.'' 

b.  Factors  to  he  considered, 

1,  In  general. 

In  speaking  of  what  constitutes  a  reasonable  return,  the  West  Vir- 
ginia Commission,  in  Be  West  Virginia  Central  Gas  Co,  Case  No. 
929,  March  31,  1920,  said :  "The  public  does  not  underwrite  these 
enterprises  or  guarantee  any  given  rate  of  return  thereon.  The  rate 
of  return  should  be  commensurate  with  and  be  governed  by  a  due  re- 
gard for  the  value  of  the  service,  the  cost  of  the  service,  the  prudence, 
wisdom,  skill  industry  and  enterprises  displayed  in  the  location,  con- 
struction and  operation  of  the  enterprise  and  the  risk  and  hazard 
inherent  in  the  business.  The  weight  and  value  to  be  given  these 
elements  is  largely  a  matter  of  common  sense  and  sound  judgment, 
and  the  exercise  of  this  sound  judgment  shoidd  not  be  he^ed  about 
'  or  circumscribed  by  hard  and  fast  rules,  binding  in  every  case.  Bate 
making  can  never  be  reduced  to  a  formula,  it  cannot  be  made  a 
Procrustean  Bed  upon  which  the  utility  must  be  stretched  or  trimmed 
so  as  to  fit  a  preconceived  dimension.  More  definite  and  equitable 
rules  can  be  devised  for  the  ascertainment  of  value  if  more  elasticity 
is  allowed  in  the  rate  of  return." 

2,  Value  of  service. 

In  Be  Cripple  Creek  Water  Co.  Application  No.  25,  Decision  No. 
299,  Nov.  10,  1919,  the  Colorado  Commission  said  that  it  was  im- 
possible for  it  to  grant  rates  which  would  earn  an  adequate  return 
upon  the  claimed  valuation,  as  such  rates  would  exceed  the  value 
,  of  the  service. 

In  Be  Union  Savings  Bank  &  Trust  Co.  No.  1652,  Aug.  28,  1919, 
the  Ohio  Commission  said  that  an  increase  in  rates  to  a  prohibitive 
point  will  merely  drive  passengers  to  other  means  of  travel. 

In  Be  Excelsior  Water  &  Mining  Co.  Decision  No.  7022,  Applica- 
tion No.  4423,  Jan.  9,  1920,  the  California  Commission  held  that 
rates  established  for  water  utility  which  has  dedicated  its  water  to 
public  use  within  a  specified  district,  cannot  be  prohibitive  irre- 
spective of  the  fact  that  they  do  not  produce  a  full  return  on  the 
value  of  the  property  devoted  to  such  use. 
P.U.R.1920C. 
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8.  KUks  0f  the  enterprise,  * 

In  EngelB  Copper  Mining  Co.  ▼.  Great  Western  Power  Co.  Deci- 
Bion  No.  6550,  Cage  No.  1271,  Aug.  12,  1919,  in  which  it  appeared 
that  the  compIaiDant's  mines  were  located  in  a  mountainous  and 
sparsely  inhabited  territory,  and  the  business  of  the  complainant 
has  averaged  88  per  cent  of  the  total  business  of  the  defendant  in 
the  county^  the  California  Commission,  in  fixing  a  rate  to  be  charged 
for  the  service  rendered  by  the  defendant  to  the  complainant^  said : 
'^Although  this  service  has  been  established  for  nearly  four  years, 
the  major  portion  of  the  investment  involved  has  been  in  use  less 
than  two  years,  and  the  returns  from  this  territory  in  this  brief  peri* 
00  of  time  cannot  be  deemed  to  have  absorbed  any  (Considerable  part 
of  the  risk  or  hazard  involved.  If  the  complainant's  business  hereia 
shall  continue  to  the  same  extent  as,  or  to  a  greater  extent  than, 
occurred  in  the  year  1918,  it  is  entirely  probable  that  within  a  few 
years  defendants  investment  in  this  service  will  have  showed  suffi- 
cient return  to  warrant  the  conclusion  that  it  has  been  entirely  re- 
paid for  the  risk  assumed.  It  will  be  seen  at  once  that  the  elimina- 
tion of  this  factor  of  hazard  through  returns  to  defendant  in  the 
course  of  years  in  the  future  is  bound  up  with  the  question  of  rates 
charged  for  the  service,  for  it  is  the  rates  which  will  determine  the 
income  which  in  turn  ia  available  for  the  reduction  of  the  element 
of  risk.  ' 

''While  the  Engels  Mining  Company  is  a  substantial  and  going 
concern  and  has  every  promise  of  a  future,  I  am  not  of  the  opinion 
that  the  returns  from  Plumas  county  to  date  have  been  sufficient  in 
total  to  have  absorbed  the  element  of  risk  in  supplying  it.  To  the 
extent  that  this  hazard  shall  continue  in  the  future,  it  would  appear 
proper  that  the  rates  charged  in  this  territory  should  be  in  excess  of 
those  charged  in  other  territories  supplied  by  defendant  where  the 
element  of  risk  is  lacking  because  of  the. more  stable  and  uniform 
conditions  of  supplying  power  which  prevail  in  developed  and  es- 
tablished territory.^' 

4.  Efficiency  of  management  and  character  of  aervioe. 

In  Re  Spring  Valley  Utilities  Co.  No.  8387,  Nov.  5,  1919,  the 
Illinois  Commission  said:  "One  of  the  principles  on  which  the 
theory  of  public  utility  regulation  rests  is  that  the  utility  investors 
are  entitled  to  a  reasonable  return  upon  the  fair  value  of  the  prop- 
erty devoted  to  serving  the  public.  The  Commission  has  in  former 
eases  pointed  out  the  elements  involved  in  fixing  reasonable  rates 
of  return.  It  appears  reasonable  to  reward  efficient  management  of 
a  public  utility  and  likewise  it  appears  reasonable  that  under  condi- 
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tions  of  poor  or  inefficient  management  that  the  Commission  shonld 
take  cognizance  of  these  conditions  in  the  fixing  of  a  rate  of  retom." 

In  Be  Guilford  Water  Co.  F.  C.  136,  Feb.  18,  1980,  the  Maine 
Commission  said  that  before  a  utility  company  is  entitled  to  a  fair 
return  upon  the  property  used  in  the  public  service,  it  must  show 
that  it  is  rendering  the  kind  of  service  which  warrants  a  fair  return. 

In  Ee  Home  Teleph.  Co.  No.  4266,  Oct.  18,  1919,  the  Indiana 
Commission  said  that  it  believed  that  where  service  conditions  have 
been  reasonably  adequate,  a  utility  should  be  permitted  to  earn 
more  than  6  per  cent  on  the  fair  value  of  its  property. 

In  Re  Cadwallader  Teleph.  Co.  No.  4248,  Oct.  25,  1919,  the 
Indiana  Commission  said:  '^he  Commission  does  not  believe  that  a 
6  per  cent  return  is  sufficient  where  a  utility  is  efficiently  operated 
and  gives  adequate  service.  Under  present  conditions  of  service, 
however,  a  6  per  cent  return  is  thought  to  be  adequate.  When  this 
property  is  brought  to  such  a  point  that  it  furnishes  reasonably 
adequate  service,  the  Commission  will  stand  ready  to  allow  a  higher 
rate  of  return." 

In  Be  Mahoning  &  S.  B.  &  Light  Co.  Application  Docket  No. 
2725-1919,  Complainant  Docket  No.  2953,  March  2, 1920,  the  Penn- 
sylvania said :  "Admittedly  a  public  utility  should  not  be  required 
to  furnish  its  service  at  less  than  cost,  or  be  deprived  of  a  sufficient 
surplus  in  addition,  out  of  earnings,  to  provide  for  depreciation  and 
a  fair  return  on  invested  capital,  providing  there  is  an  efficient  and 
economic  operation  of  the  utility  and  the  rates  required  for  this  pur- 
pose are  not  unjust  and  unreasonable." 

In  Engels  Copper  Mining  Co.  v.  Great  Western  Power  Co.  Deci- 
sion No.  6550,  Case  No.  1271,  Aug.  12,  1919,  m  fixing  an  electric 
rate  to  be  charged  for  service  to  a  mining  company,  whose  mines  are 
located  in  a  mountainous  and  sparsely  settled  community,  the  Cali- 
fornia Commission' said:  "The  interruptions  to  service  which  have 
occurred  in  the  past  and  which  have  resulted  in  considerable  mone- 
tary loss  to  the  complainant,  suggest  to  it  the  desirability  of  a 
penalty  clause  in  a  rate  so  that  the  consumer  will  be  compensated 
for  his  loss  due  Ijp  interruptions  through  the  fault  of  the  utility. 
Such  a  provision  is  generally  believed  to  encourage  the  utility  to 
exercise  more  care  in  the  maintenance  and  operation  of  its  lines 
and  service.  Complainant  asks  that  this  be  given  consideration  by 
the  Commission  in  establishing  a  rate.  This,  if  done,  would  be  an 
attempt  to  assess  in  advance  the  amount  of  liquidated  damages  to 
be  paid  to  a  consumer  by  a  utility  for  an  interruption  of  service.  It 
is  within  our  province  to  aflford  relief  to  a  consumer  if  the  consumer 
shall  bring  action  against  the  utility  subsequent  to  an  actual  failure 
of  service.  It  is  to  the  interest  of  the  utility,  both  from  the  stand- 
point of  income  and  of  service,  to  maintain  its  lines  and  facilities 
to  the  highest  degree,  and  the  utilities  have  themselves  constantly 
P.U.R.1920C. 
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improved  standards  of  seryice  to  the  extent  that  interruptionB  are 
very  infrequent.  It  is  only  under  the  unusual  and  diflScuit  condi- 
tions, such  as  exist  in  Plumas  county^  that  extensive  failures  occur. 
In  the  particular  service  herein  considered,  defendant  has  bound 
itself  to  exercise  every  reasonable  means  within  its  power  to  insure 
uninterrupted  delivery  of  current,  and  under  the  topographic  and 
climatic  conditions  in  the  territory  through  which  its  lines  pass,  it 
can  hardly  be  held  accoxmtable  for  the  interruptions  due  to  natural 
causes  in  no  way  coxmected  with  the  ordinary  operation  of 'its  sys- 
tern.'' 

In  Be  Barron  County  Teleph.  Co.  U-1782,  March  18,  1920,  the 
Wisconsin  Commission  said :  ^'Inasmuch  as  the  plant  has  been  very 
cheaply  financed  and  has  yielded  an  exceptionally  good  return,  we 
are  of  the  opinion  that  the  rate  of  return  in  this  particular  case 
should  be  fixed  with  reference  to  these  conditions  and  may  be  some- 
what below  the  average  usually  allowed  for  these  purposes/' 

0«  Necessity  of  valuaUan* 

In  Be  Chicago  Teleph.  'Co.  Nos.  4406-4413,  Feb.  9,  1920,  the 
Indiana  Commission  held  that  where  the  income  of  a  telephone  util- 
ity under  a  schedule  of  rates  prayed  for  would  not  be  suflBcient  to 
pay  a  reasonable  return  on  the  value  of  its  physical  property  alone, 
a  final  determination  of  the  value  of  its  property  was  not  necessary. 

d.  Reasonableness  as  a  whole* 

In  Be  Monticello  Steamship  Co.  Decision  No.  6827,  Application 
No.  4257,  Nov.  12,  1919,  the  California  Commission  said:  "This 
Commission  should  be  slow  to  increase  public  utility  rates  where  it 
is  conclusively  shown  that  the  utility  company  is  making  a  reason- 
able return  as  a  result  of  its  operation.  Of  course  it  may  be  that 
even  where  increased  earnings  as  a  whole  are  not  justified,  never- 
theless, a  readjustment  or  reapportionment  of  the  burden  of  produc- 
ing the  gross  income  should  be  had  between  various  classes  of  service 
rendered  by  the  utility  where  they  are  shown  to  be  decidedly  out  of 
line.*' 

In  Be  Mountain  States  Teleph.  &  Teleg.  Co.  Case  No.  180,  Decision 
No.  302,  Nov.  29,  1919,  the  Colorado  Commission  said:  "While 
the  Commission  has  announced,  in  another  order  affecting  this  com- 
pany, that  each  community  of  the  state  is  interested  in  the  mainte- 
nance of  telephone  connection  with  every  other  commimity  in  the 
state  and  the  larger  centers  ought  to  pay  substantial  rates  in  order 
that  such  communication  may  be  maintained,  this  would  not  seem 
to  always  justify  imposing  rates  upon  a  community  which  would 
produce  a  return  to  the  Telephone  Company  in  excess  of  the  operat- 
ing expense,  a  fair  return  and  depreciation  requirement  for  that  ex- 
P.U.R.1920C.  - 
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change  based  upon  the  total  investment  in  such  exchange.  There 
must  be  a  limit  to  which  the  regulatory  body  can  lawfully  go  in 
that  regard.'* 

In  Re  Spring  Valley  Utilities  Co.  No.  8387,  Nov.  5,  1919,  the 
Illinois  Commission  held  that  electric  consumers,  could  not  be  made 
to  pay  the  deficits  in  the  operation  of  a  gas  pbmt. 

In  Be  Mount  Tamalpais  &  Muir  Woods  R.  Co.  Decision  No.  6385, 
Application  No.  4263,  June  5,  1919,  the  California  Commission  in 
discussing  an  application  for  permissicm  to  abandon  certain  local 
service  said:  "The  Commission,  before  permitting  the  elimination 
of  an  unprofitable  local  service  when  such  elimination  will  result  in 
depriving  a  community  of  all  regular  transportation  service  and  the 
'record  indicates  that  the  operation  of  the  entire  line  results  in  a 
profit,  will  require  that  all  possible  effort  be  made  to  overcome 
deficits  before  our  authority  for  discontinuance  of  service  will  issue." 

In  Be  Monticello  Steamship  Co.  Decision  No.  6827,  Application 
No.  4257,  Nov.  12,  1919,  the  California  Commission  said:  '^e 
have  considered  those  authorities  which  hold  as  to  steam  railroad 
operations  that  the  freight  business  is  a  distinct  and  separate  business 
and  rates  must  be  fi^ed  therefor  without  modification  because  of 
the  earnings  of  the  passenger  business.  But  we  call  attentiqn  to  the 
obvious  fact  that  in  steam  railroad  operations  the  entire  equipment 
for  the  handling  of  freight  is  separate  and  distinct  from  the  passen- 
ger equipment  and  it  is  easily  possible  to  segregate  and  directly  allo- 
cate the  larger  part  of  the  charges  to  each  class  of  service.  In  the 
case  before  us  there  is  no  such  separate  and  distinct  character  of 
freight  business.  The  principle  business  of  applicant  is  the  carry- 
ing of  passengers  by  boat  and  the  freight  business  is  admittedly 
an  incident.  If  the  freight  business  stopped  entirely,  the  passen- 
^r  business  would  without  question  continue.  And  on  the  other 
hand,  if  the  passenger  business  stopped  there  is  no  doubt  but  that 
the  entire  busimeBs  would  cease  as  the  freight  traffic  is  not  sufficient 
to  support  the  service.  We,  therefore,  do  not  believe  that  the  au- 
thorities cited  which  involve  steam  railroad  operation  are  controlling 
here/' 

e.  Beasonahteneas  of  particular  amoutUs. 

1.  Electricity. 

In  Be  Lincoln  Water  &  Light  Co.  Nos.  7536,  7537,  Oci  7,  1919, 
the  Illinois  Commission  fixed  rates  which  would  yield  a  return  of  7.1 
per  cent  on  the  value  of  the  property  of  an  electric  company. 

In  Be  Spring  Valley  Utilities  Co.  No.  8387,  Nov.  5,  1919,  the 
Illinois  Commission  held. that  a  rate  of  return  of  7^  per  cent  is  all 
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that  an  electric  utility  could  expect^  where  its  management  and  serv- 
ice was  such  as  could  not  be  considered  first  class  and  efficient. 

2.  Oaa, 

In  Ee  Consolidated  light  &  P.  Co.  Nos.  6988-A,  6989-A,  Oct. 
20,  1919,  the  Illinois  Commission  held  that  a  gas  company  was  en- 
titled to  an  annual  return  upon  the  fair  value  of  its  property  of  not 
less  than  7  per  cent. 

3-  Municipal  plants^ 

In  Be  Frankfort'  (Ind.)  No.  4958,  Dec.  27,  1919,  it  was  held 
that  income  available  for  return  of  2.6  per  cent  of  the  estimated 
value  of  the  property*  of  a  municipal  electric  utility  was  found  in- 
suflScient. 

In  Be  Municipal  Electric  Light  System,  U-159i,  Oct.  31,  1919, 
upon  an  application  of  a  municipal  utility  for  permission  to  increase 
rates  to  rural  consumers  owning  and  operating  their  own  lines,  the 
Wisconsin  Commission  said:  "The  average  interest  rate  paid  by 
the  city  of  Stoughton  at  the  present  time  upon  its  water  power  and 
electric  light  bonds  is  approximately  4^  per  cent.  Inasmuch  as  the 
rural  customers  are  not  taxpayers  of  the  city,  nor  in  any  way.  guar- 
antors in  cases  of  disaster,  it  appears  to  us  that  the  city  should  be 
entitled  to  somewhat  the  same  margin  of  profit  over  and  aboye  its 
interest  rate  as  that  of  a  private  utility.  We  will^  therefore,  estimate 
the  interest  charges  upon  a  6j^  per  cent  return/^ 

4.  Bfatural  gas. 

In  Be  Greensburg  Natural  Gas,  Oil  4  Water  Co.  No.  4870,  Nov. 
29,  1919,  the  Indiana  Commission  held  that  the  gross  income  avail- 
able for  a  return  of  4.29  per  cent  of  the  value  of  a  gas  company's 
property,  was  insufficient. 

5.  Teleph&nea. 

In  Public  Service  Commission  v.  Southwestern  Bell  Teleph.  Co. 
Case  No.  2121,  Nov.  26,  1919,  the  Missouri  Conmiission  fixed  rates 
which  would  yield  a  return  of  6.85  per  cent  on  the  tentative  value 
of  the  property. 

In  Be  Citizens  Teleph.  Co.  No.  4128,  March  31,  1919,  the  Indiana 
Conmiission  said:  ^'On  the  basis  of  normal  operations,  petitioner 
would  be  entitled  to  a  return  of  7  per  cent.  The  Commission  will 
allow  a  return  of  6  per  cent  during  the  present  period  of  abnormally 
high  operating  costs  which,  with  the  return  of  normal  conditions, 
should  incieaae  to  7  per  cent.    Although  the  world  war  is  ended, 
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prices  have  receded  very  litUe  and  the  policy  of  the  Commission  to 
require  public  utilities  to  bear  a  share  of  the  burden  incident  to  and 
growing  out  of  the  war  still  obtains.  Thus,  a  6  per  cent  return  is 
allowed  at  this  time/' 

In  Re  Eastern  Indiana  Teleph.  Co.  No.  4729,  Dec.  19,  1919,  rates 
were  fixed  for  a  telephone  utility  estimated  to  yield  a  return  of  7 
per  cent. 

In  Be  Tomahawk  Light,  Teleph.  &  Improv.  Co.  U-1652,  Dec.  1, 
1919,  the  Wisconsin  Commission  in  determining,  the  reasonableness 
of  the  rates  of  a  telephone  utility,  said  that  12  or  13  per  cent  was 
not  unreasonable  amount  for  depreciation  and  interest. 

In  Re  Grand  River  Teleph.  Co.  U-1714,  Nov.  28,  1919,  the  Wis- 
consin Commission,  in  determining  the  reasonableness  of  the  rates 
of  a  telephone  company,  allowed  14  per  cent,  on  the  book  value  for 
interest  and  depreciation. 

6.  Water. 

In  Re  Vincennes  Water  Supply  Co.  (Ind.)  No.  4679,  Jan.  7, 1920, 
rates  were  fixed  for  a  water  utility  to  yield  a  return  of  7  per  cent 
of  the  value  of  its  property. 

In  Re  Lincoln  Water  &  Light  Co.  Nos.  7536,  7537,  Oct.  7,  1919, 
the  Illinois  Commission  fixed  rates  which  would  yield  a  return  of 
7.1  per  cent  on  the  value  of  the  property  of  a  water  company. 

IV,  Dividends. 

In  Ansonia  v.  Ansonia  Water  Co.  Docket  No.  3289,  Feb.  16,  1920, 
the  Connecticut  Commission  said:  "We  do  not  wish  to  be  under- 
stood as  holding  that  6  per  cent  or  possibly  even  8  per  cent  is  an 
imreasonably  rate  of  return  for  a  utility  company,  but  a  company 
that  is  able,  under  existing  rates,  to  pay  7  per  cent  on  its  stock,  or 
approximately  5  per  cent  on  a  fair  value  of  its  property,  should 
hesitate  about  increasing  its  rates  under  present  abnormal  condi- 
tions, especially  when  about  one-third  of  such  value  is  represented 
by  surplus  earnings  derived  during  a  period  when  the  company  was 
paying  an  average  of  6  per  cent  dividend  on  its  stock.^' 

in  Re  Diller  Teleph.  Co.  Application  No.  4083,  Oct.  20,  1919, 
the  Nebraska  Commission  said  that  no  dividends  should  be*  declared 
by  a  utility  which  was  not  taking  care  of  its  depreciation. 

In  Re  Farmers  Teleph.  Co.  Application  No.  4232,  March  4,  1920, 
the  Nebraska  Commission  said :  "It  is  recommended  that  the  com- 
pany pay  dividends  hereafter  regularly  at  the  rate  provided  in  the 
rate  order  heretofore  issued,  as  this  careful  attention  to  the  payment 
of  normal  dividends  gives  value  to  the  stock  and  puts  the  company 
on  a  soimd  basis  for  future  financing  as  the  needs  of  the  company 
may  require.^' 

In  Re  Langford  Teleph.  Co.  (S.  D.)  No.  3630,  Dec.  27,  1919,  it 

was  held  that  the  stockholders  of  a  telephone  company  who  had 
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received  unreasonably  large  dividends  should  receive  no  further 
dividends  until  such  time  as  the  property  had  been  rehabilitated, 
and  the  plant  put  into  the  condition  necessary  (o  give  first  class 
service. 

In  Be  Battle  Crfeek  Teleph.  Co.  Application  No.  3946,  Aug.  23, 
1919,  the  Nebraska  Commission  said:  ^^he  company  has  paid  10 
per  cent  dividends  throughout  most  of  the  period  of  its  existence. 
This  the  Commission  considers  unreasonably  high  dividends.  If 
the  dividend  rate  had  been  h6ld  to  7  or  8  per  cent,  the  company  would 
now  have  on  hand  funds  for  depreciation  reserve  which  would  be 
valuable  inasmuch  as  it  is  alleged  by  witness  for  company  that  the 
farm  lines  are  in  particularly  poor  condition,  approaching  the  end 
of  their  normal  life,  and  unusually  heavy  replacements  must  take 
in  the  near  future.  On  the  other  hand,  this  company  has  been 
operated  at  very  great  economy,  and  at  modest  rates  has  furnished 
service  to  its  patrons,  not  only  over  its  own  exchange  but  to  two 
additional  exchanges  of  considerable  size.  Had  these  economies  not 
been  practiced,  the  amount  actually  paid  in  dividends  over  and  above 
a  reasonable  rate  could  easily  have  been  expended  in  operation  and 
ao  question  have  arisen  as  to  extravagance.  The  Commission  will 
not,  therefore,  make  a  penalty  finding  regarding  the  financial  activi- 
ties of  the  company  in  the  past,  but  will  in  the  order  entered  herein 
limit  dividends  in  the  future  to  8  per  cent  per  annum  until  further 
order.*' 


OHIO  PUBIilC  mrililTIES  COBfMISSIOK'. 

UNITED  FUEL  GAS  COMPANY 

V. 

OBDINANCE  NO.  618  OF  THE  CITY  OF  lEONTON. 
[No.  1850.] 

Bates  «  C<mtract  —  Ordhuince  fixing  maximum  rates  —  Effect, 

1.  Under  the  Ohio  laws,  an  ordinance  accepted  by  a  gas  company, 
which  provided  that  the  company  might  charge  "any  rate  not  exceed' 
ing*'  a  designated  rate,  is  a  binding  contract  and  may  be  enforced 
by  the  municipality  whether  adequate  or  not  and  an  appeal  to  the 
Commission  can  atail  nothing. 

Batea  —  Cowtracte  —  SttheequetU  ordinance  requiring  free  service, 

2.  An  ordinance  requiring  a  gas  company  to  render  oertain  service 
for  municipal  purposes  free  of  charge,  is  in  violation  of  an  ordinance 
accepted  by  the  utility,  which  provides  that  the  company  may  charge 
''any  rate  not  exceeding^  a  designated  rata. 

[April  2,  1920.] 
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Appbal  against  ordinaooe  No.  61&  of  the  oity  of  Ironton ;  ap- 
peal dismissed. 

By  the  Commission:  [1,  2]  Without  going  into  a  state- 
ment of  the  facts  of  the  above-entitled  case,  it  is  sufficient  to  say 
that  it  is  the  opinion  of  the  Commission  that  the  passage  of  the 
ordinance,  No.  618,  dated  December  6,  1897,  by  the  council  of 
the  city  of  Ironton,  Ohio,  and  the  written  acceptance  of  the  same 
by  the  gas  company,  constitute  a  contract  for  twenty-five  years, 
during  which  time  the  gas  company  cannot  charge  more  than 
27^  cents  gross  per  1,000  ou.  ft.  of  gas,  or  25  cents  net  if  paid 
within  ten  days  after  notice  to  the  consumer. 

Under  this  contract  the  company  may  charge  "any  rate  not 
exceeding"  the  maximum  named  in  said  contract  and  cannot  be 
required  by  the  municipality  to  furnish  gas  for  any  less  rate. 

The  language  of  the  ordinance  is  that  the  grantees  their  asso- 
ciates or  assigns  "shall  furnish  for  public  or  private  use  to  said 
city  and  its  inhabitants,  such  natural  gas  or  other  substance  for 
the  purposes  aforesaid,  at  any  rate  not  exceeding  27^  per  1,000 
cu.  ft.  with  2^  cents  per  1,000  cu.  ft.  reduction  for  prompt  pay- 
ment monthly  within  ten  days  after  notice  to  consumer." 

In  short  the  contract  fixed  a  maximum  rate,  but  left  the  price 
per  1,000  (m.dt  to  be  fixed  by  the  company  so  long  as  it  did  not 
exceed  the  maximum  rate.  There  was  nothing  left  to  l^slate 
about.  Any  additional  rate  ordinance  could  not  change  the  con- 
tract unless  acquiesced  in  by  the  company. 

The  supreme  court  of  Ohio,  in  the  recent  case  of  Cincinnati 
V.  The  Public  Utilities  Commission,  98  0.  S.  320,  P.U.E.  19190, 
119,  has  held  that  the  municipality  has  the  power  to  make  such 
a  contract,  notwithstanding  the  10-year  limitation  in  §  3983 
0.  C. 

In  the  recent  ordinance  passed  by  the  city  council  of  Ironton, 
which  ordinance  is  appealed  from  herein,  the  municipality  at- 
tempted to  require  the  gas  company  to  furnish  free  gas  for  cei^ 
tain  municipal  purposes,  but  we  take  it  that  this  requirement  is 
in  violation  of  the  contract.  The  company  being  given  the  right 
under  the  franchise  ordinance  to  charge  "any  rate"  not  exceed- 
ing the  maximum,  the  city  can  no  more  require  it  to  serve  for  a 
less  rate — and  that  is  what  the  free  service  clause  amounts  to — 
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tlian  the  compasy  ean  exact  moreu  The  gas  company  may  vcjluBr 
tarily  serve  for  less  than  the  maximum  rate^  but  cannot  be  in- 
quired so  to  do. 

But  does  the  appeal  from  this  so-called  rate  ordinance  to  this 
Commission  avail  anything?  We  think  not.  The  purpose  of 
an  appeal  in  a  rate  case,  is  to  have  the  question  determined  by 
the  Commission  whether  or  not  the  ordinance  rate  is  a  just  and 
reasonable  one,  and  if  not,  to  fix  the  just  and  reasonable  rate* 
Since  in  this  case^  the  maximum  rate  is  fixed  by  the  contract, 
and  the  right  to  charge  that  or  a  less  rate  is  left  to  the  company, 
bv  the  contract,  the  question  of  whether  or  not  this  is  a  just  and 
reasonable  rate,  is  no  longer  open.  It  can  be  enforced  by  the  city 
whether  it  be  adequate  or  otherwise,  and  there  is  nothing  to 
appeal  to  this  Commission  over  which  it  has  any  jurisdiction. 

If  the  city  attempts  to  enforce  the  provision  of  the  recent 
ordinance  requiring  free  service,  the  courts  are  open  for  relief 
in  that  regard. 

For  these  reasons  the  appeal  is  dismissed. 


OHIO  PI7BUC  UTILITUSS  COMMISSIOIT. 

EE  LOGAN  NATURAL  GAS  &  FUEL  COMPANY. 
[No.  19200 

Service  —  Ahandonmeni  •*  PrtH^edure. 

,  A  Datuxal  gas  company  which  has  mains  and  pipe  lines  through 

which  it  furnishes  service,  either  to  another  utility  or  through  it  to 
various  consumers,  cannot  abandon  its  lines  and  service  without  a 
proper  showing  and  an  order  of  the  €k>mmi88ion  authorizing  the  same. 

[April  9,  1920.] 

Application  for  an  order  to  discontinue  famishing  natural 
gas  service  to  the  Jantha  Light  &  Fuel  Company;  proceeding 
held  pending  jwrocedure  as  prescribed  by  statute. 

By  the  Commission:  This  is  an  application  by  the  Logan 
Natural  Gas  &  Fuel  Company  to  withdraw  service  from  the 
Jantha  Light  &  Fuel  Company,  and  to  remove  the  equipment 
and  facilities  used  in  connection  therewith,  because  of  the  non- 
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payment  of  monthly  bills  rendered  for  gas  furnished  imder  a 
contract  betwe^i  said  companies. 

The  matter  was  submitted  somewhat  informally  on  the  plead- 
ings and  argument  of  counsel,  with  a  view  of  having  the  Com- 
mission determine  in  advance  whether  or  not  it  has  jurisdiction 
in  the  premises. 

From  the  pleadings  and  the  argument  it  appears  that  the  Lo- 
gan Company  claims  that  the  service  rendered  by  it  to  the  Jantha 
Company  is  not  a  utility  service,  but  that  it  is  furnishing'  to  the 
distributing  company  under  a  contract  as  a  wholesaler,  and  not 
under  a  schedule  filed  with  this  Commission  in  which  it  holds 
itself  out  to  serve  any  and  all  towns  along  its  main  lines. 

The  Jantha  Company  does  not  deny  any  of  the  material  alle- 
gations of  the  complaint,  but  avers  that  it  is  furnishing  natural 
gas  to  various  towns  under  franchises  limiting  its  rates,  and  says 
that  for  a  long  time  it  has  been  operating  at  a  loss,  and  that  its 
default  in  payment  to  the  Logan  Company  arises  from  its  inabil- 
ity to  secure  enough  revenue  under  its  franchise  to  pay  for  the 
gas  distributed,  and  asks  for  such  relief  as  it  is  entitled  to  under 
the  circumstances. 

The  villages  aflFected  have  filed  no  pleadings,  but  were  repre- 
sented by  counsel,  who  contended  in  their  argument  that  the 
Jantha  Company  is  owned  by  the  Logan  Company,  and  that  the 
Logan  Company  is  in  fact  furnishing  to  the  villages  and  inhabit- 
ants  thereof,  in  the  name  of  the  Jantha  Company. 

Whether  the  service  rendered  by  the  Logan  Company  in  this 
particular  instance,  is  a  public  utility  service  or  not,  the  Logan 
Company  is  a  public  utility  as  defined  in  §  614-2a  G.  C,  and  has 
mains  and  pipe  lines  through  which  it  furnishes  service  either 
to  the  Jantha  Company,  or  through  it  to  the  consumers  in  the 
various  towns  affected. 

The  MiUer  Act  provides  that  main  lines  and  service  may  not 
be  abandoned  or  withdra^  by  a  public  utility  without  a  proper 
showing  and  an  order  of  this  Commission  authorizing  the  same. 
There  are  not  sufficient  facts  in  the  record  to  enable  this  Com- 
mission to  determine  whether  or  not  the  facilities  and  service 
which  are  sought  to  be  abandoned  and  withdrawn  in  this  partic- 
ular case,  are  such  as  are  contemplated  by  the  Miller  Act. 

We  think  the  whole  situation  should  be  laid  before  the  Com- 
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missioii^  IB  order  that  it  may  be  fully  informed  before  making 
any  order  herein.  If  the  complainant  desires  to  further  prosecute 
its  complaint,  it  should  give  notice  as  required  by  the  statute  in 
such  case  made  and  provided,  after  which  the  matter  will  be  set 
down  for  hearing. 


OKLAHOMA  SUPREME  COURT. 

PIONEEE  TELEPHONE  &  TELEQKAPH  COMPANY 

V. 

STATE  et  al. 

[No.  8023.1 

(—  Okla.  — ,  186  Pac.  934.) 

Service  —  Telephones  —  Physical  connectlcn. 

1.  The  riglit  of  one  telephone  company  to  connect  its  lines  with 
that  of  another  company,  given  under  §  5,  art.  9,  of  the  Constitution, 
implies  a  mechanical  union  of  the  lines  so  as  to  admit  of  the  convenient 
passage  of  messages  from  one  to  the  other,  hut  does  ^  not  include  the 
right  to  compel  business  intercourse  between  two  competing  com- 
panies to  the  detriment  of  either.  The  purpose  is  to  establish  and 
maintain  means  for  a  continuous  transmission  of  messages  for  the 
benefit  and  convenience  of  the  public. 

Service  —  Power  of  Commiseion  —  Phyaical  connection  of  telephones. 

2.  The  Corporation  Commission  is  without  authority  to  arbitrarily 
require  a  telephone  company  to  permit  connection  between  its  lines 
and  the  lines  of  the  company  competing  with  it  locally,  at  such  points 
as  may  be  directed  by  the  competitor,  and  for  the  routing  of  its 
messages ,  over  the  lines  of  the  competing  company  to  points  reached 
by  its  lines,  under  rules  and  regulations  which  are  unfair  and  which 
work  a  detriment  to  such  company. 

Constitutional  law  —  Due  process  —  Requiring  physical  connection 
of  telephones, 

3.  An  order  of  the  Corporation  Commission  requiring  a  telephone 
company  having  both  long-distance  and  local  lines  to  permit  a  physical 
connection  to  be  made  b^ween  its  lines  and  the  lines  of  a  company 
competing  with  it  locally,  and  the  routing  of  messages  over  its  lines 
and  the  lines  of  its  competitor,  in  the  manner  to  be  designated  by 
8uch  competitor,  with  no  provision  for  compensation  being  first  made, 
•onstitutes  a  taking  of  such  company's  property  without  compensation, 
in  violation  of  the  Constitution;  such  order  being  an  exercise  of  the 
power  of  eminent  domain  and  not  of  the  police  power  of  the  states 
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Appbal  from  an  order  of  the  Oklahoma  Corporation  Com- 
mission requiring  the  Appellant  to  idake  physical  connection  be- 
tween its  lines  and  those  of  a  competing  telephone  company ;  re- 
versed and  remanded  with  directions  to  dismiss  the  complaint. 

Appearances :  jS.  H.  Harris,  Claude  Nowlin,  and  J.  R.  Spiel- 
man,  all  of  Oklahoma  City,  for  plaintiff  in  error. 

S.  P.  Freeling,  Attorney  General,  and  J.  B.  Harrison,  Assist- 
ant Attorney  General  (Paul  A.  Walker,  of  Oklahoma  City,  of 
counsel),  f or  Corporatipn  Commission. 

Owen,  C.  J. :  On  complaint  of  E.  H,  Hendricks  the  Corpora- 
tion Commission  made  an  order  requiring  the  Pioneer  Telephone 
&  Telegraph  Company  to  make  physical  connection  between  its 
lines  and  the  lines  owned  and  operated  by  Hendricks  at  such 
point,  or  points,  as  might  be  directed  by  Hendricks  for  routing 
of  the  telephone  messages  originating  in  the  exchange  of  said 
Hendricks ;  directing  the  Pioneer  Company  to  permit  Hendricks 
to  direct  the  points  of  connecti6n  between  his  lines  and  the  lines 
of  the  Pionee/  Company  and  the  routing  of  calls  originating  in 
his  exchange. 

[1,  2]  The  question  for  determination  is  whether  the  order 
is  reasonable  and  just.  The  Pioneer  Company  contends  that  it 
is  unjust  and  unreasonable,  and  amounts  to  the  taking  of  its 
private  property,  without  compensation,  in  violation  of  §§  7,  33, 
and  24  of  article  2  of  the  Constitution.  In  support  of  the  order, 
it  is  contended  that  §  6,  art.  9,  of  the  Constitution,  requires  a 
physical  connection  of  the  lines  and  the  transmission  of  messages 
by  the  Pioneer  Company.    This  section  provides : 

''All  telephone  and  telegraph  lines,  operated  for  hire,  shall 
each  respectively,  receive  and  transmit  each  other's  messages 
without  delay  or  discrimination,  and  make  physical  connections 
with  each  other's  lines,  imder  such  rules  and  regulations  as  shall 
be  prescribed  by  law,  or  by  any  Commission  created  by  this  Con- 
stitution, or  any  act  of  the  Legislature,  for  tjiat  purpose." 

This  section  has  been  held  mandatory  in  requiring  physical 
connections  of  the  lines,  the  only  limitation  being  that  rules  and 
regulations,  prescribed  by  the  Commission,  shall  be  reasonable 
and  just.    Pioneer  Teleph,  &  Teleg.  Co.  v.  State,  —  Okla.  — i 
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P.U.R1919C,  544,  177  Pac.  580;  Pioneer  Teleph.  &  Teleg.  Co. 
r.  State,  38  Okla.  554, 134  Pac.  398. 

In  the  insrtant  'case  it  appears  it  was  not  a  mere  physical  con- 
ncctioB  of  the  lines  that  was  requested  and  ordered,  bat  a  routing 
of  the  messages,  Hendricks  owned  and  operated  a  toll  line  con- 
nection and  exchange  at  Comanche,  and  an  exchange  at  Adding- 
ton;  the  Pioneer  Company  owned  and  operated  a  toll  line  be- 
tween Duncan  and  Waurika,  passing  through  Comanche  and 
Addington,  and  also  a  toll  line  between  Duncan  and  Comanche. 
The  Pioneer  Company  refused  to  accept  messages  routed  from 
Addington  to  Duncan,  by  way  of  Hendricks'  line  to  Comanche, 
but  instead  sent  calls  for  Duncan,  originating  at  Addington, 
south  onto  its  own  lines  to  Waurika,  thence  to  Duncan.  The 
relief  prayed  is  that  the  Pioneer  Company  be  compelled  to  per- 
mit the  routing  of  messages  north  from  Addington,  and  to  put 
through  such  calls  over  Hendricks'  toll  lines  and  connect  im- 
partially and  witb  dispatch.  The  four  towns  are  situated  in  the 
following  order,  north  to  south :  Duncan,  Comanche,  Addington, 
Waurika.  They  are  from  6  to  10  miles  apart.  The  Adding- 
ton exchange  is  owned  by  the  Jefferson  County  Telephone  Com- 
pany. When  a  subscriber  desired  to  talk  to  Duncan  from  Add- 
ington, the  Pioneer  Company  would  not  accept  the  call  by  the 
way  of  Comanche,  over  the  Hendrick's  line  from  Addington  to 
Comanche.  The  Addington  subscribers  made  no  complaint  be- 
cause of  this  refusal  to  route  the  calls,  but  it  appears,  in  some 
instances,  stated  to  Hendricks  they  preferred  to  use  his  line. 
There  was  no  complaint  of  the  routing  given  such  subscribers, 
except  the  complaint  made  by  Hendricks,  a  competitor  of  the 
Pioneer  Company.  There  is  no  proof  that  the  service  rendered 
by  the  Pioneer  Company,  in  such  instances  and  in  such  routing, 
had  been  unsatisfactory,  or  that  there  was  any  additional  toll  or 
expense  to  the  subscribers  in  sending  calls  so  routed.  The  con- 
troversy merely  amounts  to  a  complaint  by  Hendricks  that  his 
competitor  has  refused  to  hold  its  long-distance  facilities  at  his 
disposal,  thereby  keeping  him  from  participating  in  the  profits 
of  such  calls.  The  question  of  adequate  or  satisfactory  service 
to 'the  public  is  not,  in  any  way,  involved.  The  principles  of  law 
involved  are  similar  to  those  in  Pioneer  Teleph.  &  Tel^.  Co.  v. 
State,  supra,  but  the  facts  are  different. 
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In  that  case,  it  was  the  subscribers  complaining,  and  wliOe 
the  order  was  affirmed,  in  ordering  a  physical  connection  of  the 
lines,  the  case  was  reversed  because  the  rules  and  regulations 
under  which  the  connection  was  ordered  were  held  to  be  unrea- 
sonable.   In  that  case  it  was  said: 

"The  language  of  the  Constitution  requiring  a  physical  con- 
nection of  the  lines  is  mandatory,  but  it  follows,  naturally,  that 
such  connection  must  be  made  so  as  not  to  destroy  property 
rights,  and  so  as  to  be  reasonable  and  just  to  both  companies. 

"The  right  of  one  telephone  company  to  connect  its  lines  with 
that  of  another  company  implies  no  more  than  a  mechanical 
union  of  the  lines,  so  as  to  admit  of  the  convenient  passage  of 
messages  from  one  to  the  other,  and  does  not  include  the  right 
to  compel  business  intercourse  between  two  competing  companies 
to  the  detriment  of  either  company.  The  lines  are  to  be  con- 
nected, not  the  companies,  and  the  purpose  is  to  establish  and 
maintain  means  for  a  continuous  transmission  of  messages  for 
the  benefit  and  convenience  of  the  public. 

"It  was  never  intended  by  this  section  to  compel  two  com- 
panies, competing  for  the  same  business,  to  make  such  physical 
connection  between  their  lines  and  exchanges  as  would  permit 
one  company  to  have  the  benefit  and  use  of  the  equipment  and 
system  of  the  other,  to  its  detriment  and  the  discrimination  of 
its  subscribers.  On  the  contrary,  it  was  meant  to  require  such 
a  mechanical  union  of  the  lines  as  would  constitute  a  continuous 
transmission  of  the  messages  for  the  public  convenience,  and 
without  destroying  the  property  rights  of  either  company.  A 
connection,  under  rules  and  regulations  that  amount  to  the  de- 
struction of  property,  or  that  works  a  discrimination  against  the 
subscribers  of  either  exchange,  would  amount  to  the  taking  of 
property  without  due  process  of  law.  The  state,  of  course,  has 
the  power  to  take  private  property  for  public  use  under  its  ri^ts 
of  eminent  domain ;  but  this  can  only  be  done  for  a  fair  consid- 
eration. The  section  of  thfe  Constitution  contemplates  the  physi-. 
cal  coimection  and  the  regulation  of  such  union  under  the  police 
powers  of  the  state." 

[3]  The  order  before  us  requires,  not  merely  a  connection 
of  the  lines,  but  a  connection  of  the  companies.  Its  effect  is  not 
to  establish  and  maintain  means  for  the  continuous  transmission 
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of  messages  for  the  benefit  and  conveniezice  of  the  public  Here 
\ve  have  two  companies  competing  for  the  same  businesQ,  ireqnired 
to  make  snch  physical  connection  between  their  lines  and  ex- 
changes as  would  permit  one  comply  to  have  the  benefit  and 
use  of  the  equii»nent  and  system  of  the  other  to  its  detriment. 
This  connection  would  amount  to  the  taking  of  property  with- 
out due  process  of  law. 

In  the  case  of  Pacific  Teleph.  &  Teleg.  Co.  v.  Eshleman,  166 
Cal.  640,  137  Pac.  1119,  50  L.RA.(N.S.)  652,  Ann.  Cas. 
1915C,  822,  the  supreme  court  of  California  reversed  an  order 
of  the  Conomission  of  that  state,  requiring  physical  connection 
of  the  telephone  companies,  where  the  facts  were  similar  to  the 
facts  here,  holding  that  to  require  such  connection  between  the 
long-distance  lines  and  the  local  lines  of  the  company  competing 
for  such  business,  both  local  and  long  distance,  with  no  provision 
for  compensation  first  being  made,  the  only  compensation  pro- 
vided for  being  an  apportionment  of  tolls,  constitutes  a  taking 
of  such  company's  property,  without  compensation,  and  in  vio- 
lation of  the  Constitution;  that  such  order  was  an  exercise  of 
the  powers  of  eminent  domain  and  not  of  the  police  powers.  In 
that  case  one  company  was  ordered  to  transmit  the  calls  of  the 
other  company  in  such  manner  as  would  enable  the  subscribers 
to  have  the  long-distance  service  of  the  complaining  company 
through  the  local  exchange  of  the  other  company.  In  disposing 
of  the  case  it  was  said : 

"It  is  not  an  order  that  the  Pacific  Company  should  develop 
and  extend  its  service  to  meet  the  existing  demands  of  tihe  pub- 
lic, ...  an  order  which  would  certainly  in  its  nature  be  reg- 
ulatory, and  a  compliance  with  which  would  meet  every  possible 
demand  whidi  the  public  could  rightly  urga  But  it  is  an  order 
compelling  the  Pacific  Company  to  permit  a  connection  between 
its  long-distance  lines  and  the  local  lines  of  the  petitioning  com- 
panies, under  which,  by  the  use  of  the  switchboards,  operators, 
and  lines  of  the  Pacific  Company,  its  property  and  its  agencies, 
the  petitioning  companies  and  their  subscribers  should  have  the 
same  rights  to  all  the  long^listance  instrumentalities  of  the  Pa- 
cific Company  as  its  subscribers  and  patrons.  That  the  order  is 
not  primarily  designed  to  benefit  the  public  is  made  plain  from 
the  fact  that  it  is  not  an  order  directing  the  Pacific  Company 
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to  make  betterments  and  extfensions  for  the  service  of  the  public. 
.  .  .  That  it  ii^  primarily  designed  to  benefit  the  rivals  of  the 
Pacific  Telephone  &  Telegraph  Company  in  the  local  business 
of  the  two  companies  is  plain  from  a  consideration  of  the  circum- 
stances. ...  It  would  appear,  therefore,  that  it  is  not  the 
necessities  of  the  public,  but  the  necessities  of  and  benefits  to  the 
rival  companies,  which  have  prompted  an  order  devoting  the 
property  of  the  Pacific  Company  to  the  uses  of  the  rival  com- 
panies.'' 

The  order  of  the  Corporation  Commission  is  reversed,  and  the 
cause  remanded,  with  directions  to  dismiss  the  complaint. 

Eane,  Bainey,  Johnson,  and  McNeill,  JJ.,  concur. 
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BOROUGH  OP  TYBONE 

HOME  ELECTRIC  LIGHT  &  STEAM  HEATING  COMPANY. 
[Complaint  Docket  No.  8128.] 

Valuation  —  Ascertainment  —  Reproduction  coat  or  original  cost. 

1.  During  a  period  of  abn<MrmaUy  high  prices,  the  fair  value  of 
a  property  for  rate-making  purposes  will  generally  fall  below  a  repro- 
duction estimate  baaed  upon  such  prices,  while  a  fair  value  under  the 
conditions  caused  by  the  high  prices  would  exceed  the  historic  cost 
of  a  plant  constructed  when  prices  were  low. 

Discrimination  —  Mates  —  Reduced  rates  to  alUed  company. 

2.  The  Pennsylvania  Commission  refused  to  approve  a  schedule 
of  increased  electric  rates,  which  increased  rates  for  all  consumes 
except  a  lessee  electric  railway  company,  although  it  was  contended 
that  the  railroad  company  could  purchase  current  from  another  electric 
company  at  the  old  rates. 

[March  23,   1920.] 

GoMPLAiNT  alleging  that  proposed  electric  rates  were  unjust 
and  unreasonable;  complaint  sustained. 

Brecht,  Commissioner;  The  Ahoona  &  Logan  Vallej  Elec- 
tric Eailway  Company  operates  an  urban  and  interurban  sys- 
tem of  street  railway  lines  extending  from  HoUidaysburg  through 
Altoona  to  Tyrone,  Blair  county.    As  lessee  of  the  Home  Elec- 
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trie  Light  &  Steam  Heatii^  Company  it  furnishes  service  for 
light,  heat^  and  pdwer  by  means  of  electricity  to  the  public  in 
Tyrone  (where  it  also  supplies  steam  heating)  and  Bellwood, 
and  the  townships  of  Snyder,  Antis,  and  Tyrone  in  Blair  coun- 
ty, and  the  township  of  warriorsmark  in  Huntingdon  county. 
A  new  tariff  was  filed,  effective  December  36,  1919,  by  the  Home 
Electric  Light  &  Steam  Heating  Company,  and  the  Altoona  & 
Logan  Valley  Electric  Railway  Company  (lessee),  respondent, 
in  which' there  has  been  a  general  increase  in  existing  rates  and 
charges  for  the  different  kinds  of  service  rendered.  The  borough 
of  Tyrone  has  filed  a  complaint  alleging  that  the  rates  proposed 
are  unjust  and  unreasonaWe. 

The  tariff  filed  shows  no  change  in  the  rate  for  lighting  per 
month  for  the  first  104dlowatt  hours  of  consumption.  The  rates 
for  the  next  block  from  10  to  25  kilowatt  hours  of  current  con- 
sumed show  an  increase  from  6  cents  to  10  cents  per  kilowatt 
hour.  In  the  next  step  ranging  from  25  to  150  kilowatt  hours 
the  increase  is  1  cent  per  kilowatt  hour,  and  beyond  that  volume 
'an  increase  of  1  cent  is  maintained  until  a  consumption  of  2,500 
kilowatt  hour  is  reached  when  the  rate  of  increase  is  fixed  at  a 
constant  level  of  J  cent  per  kilowatt  hour.  The  greatest  per- 
centage of  increase  appears  in  the  lighting  service  for  the  step 
from  10  to  25  kilowatt  hours  where  the  rate  is  advanced  from 
6  cents  to  10  c^ats,  an  increase  which  will  materially  affect  con- 
sumers in  the  smaller  homes.  For  demand  and  energy  charge 
the  wholesale  power  rates  show  an  increase  of  2  mills  (excess 
I  energy  4  mills)  per  kilowatt  hour  upon  all  consumption;  the  re- 

I  tail  power  rates  1  cent  per  kilowatt  hour  for  consumption  graded 

in  two  steps  between  10  and  560  kilowatts.  The  minimum 
charge  has  been  advanced  from  75  cents  to  $1  per  month  in  all 
lighting  service. 

The  only  testimony  presented  was  offered  by  respondent  which 
in  the  issue  raised  had  to  assume  the  burden  to  sustain  the  in- 
creased rates.  From  the  operating  revenues  submitted  by  the 
company  it  appears  that  in  1918  the  gross  receipts  from  its  light, 
heat,  and  power  service  were  $106,626.78,  the  total  operating 
expenses  $74,165.26,  and  the  net  revenue  $32,461.52 ;  in  1919 
the  gross  receipts  were  $113,493.82,  the  operating  expenses  $91,- 
933.50,  and  the  net  revenue  $21,460,32.    These  figures  show  an 
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increase  in  operating  expenses  of  about  eighteen  thousand  dollars^ 
and  a  decrease  in  net  revenues  of  $11,000  for  the^year  1919  when 
compared  with  the  preceding  year. 

This  increase  in  operating  expenses  is  due  principally  aa  dis- 
closed by  the  testimony  to  an  increase  in  wages  of  approximately 
$12,000  in  1919,  and  an  increase  in  the  cost  of  coal  for  that  year 
of  over  $5,000.  The  revenue  sheet  furnished  by  respondent 
shows  the  details  of  this  increase  in  operating  costs  spread  over 
the  various  items  of  labor  and  materials.  It  would,  therefore, 
appear  as  far  as  may  be  ascertained  from  the  record  and  evidence 
that  the  net  revenue  of  respondent  for  the  year  1919  was  $21,- 
560.32,  a  decline  from  that  earned  in  1918  under  the  same  rates 
of  $11,000  in  round  numbers. 

The  figures  ui>on  original  cost  purporting  to  be  taken  from  the 
books  of  the  company  show  a  plant  investment  of  the  Home  Elec- 
tric Light  &  Steam  Heating  Company  at  the  time  of  executing 
the  lease  to  the  Altoona  &  Logan  Valley  Electric  Railway  Com- 
pany of  $68^111.60.,  The  total  investment  of  the  lessee  company 
as  of  December  31,  1919,  in  the  entire  plant  of  the  property  ' 
used  and  useful  in  the  electric  light,  power  and  steam  heating 
business  as  diown  by  the  books  was  submitted  as  amounting  to 
$455,485.30.  This  total  outlay  as  it  appears  from  the  evidence 
is  made  up  of  the  three  following  major  items;  actual  cost  of 
additions  and  improvements  by  lessee,  $386,299.23;  construc- 
tion work  in  progress,  $1,164.47;  plant  investment  of  the  Home 
Electric  Light  &  Steam  Heating  Company,  $68,111.60. 

Through  its  engineer  the  respondent  presented  an  inventory 
and  appraisal  of  its  physical  property  used  and  useful  based 
upon  unit  prices  prevailing  in  1919.  This  estimate  as  depre- 
ciated by  the  engineer  amounts  to  $404,380.  The  inventory 
sets  forth  the  various  items  of  property  giving  full  details  with 
respect  to  the  power  hoxzse,  steam,  and  electrical  machinery  in- 
stalled, distribution  lines,  substation  equipment,  meters,  trans- 
formers and  the  various  miscellaneous  equipment  connected  with 
the  outfit  of  a  plant  furnishing  service  for  light,  heat  and  power. 
After  adding  intangibles,  materials  and  supplies  on  hand,  and 
working  capital  the  total  reproduction  cost  new  depreciated  to- 
day as  submitted  by  respondent  amounts  to  $526,980. 

[1]  The  high  unit  prices  now  ruling  in  the  market  of  labor 
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a&d  materials  warrant  the  conclusion  that  the  fair  value  of  a 
property  for  rate-making  purposes  would  generally  fall  below  a 
i^production  estimate  based  upon  such  prices  on  a  fair  inven- 
tory and  appraisal  where  due  regard  is  paid  to  all  the  interests 
and  economies  concerned.     By  the  same  token  the  historic  cost 
of  a  plant  covering  a  period  of  construction  when  prices  were 
low,  and  which  includes  nothing  whatever  for  overhead  charges, 
would  not  reflect  equitably  fair  value  as  of  to-day.    In  this  in- 
stance it  would  appear  as  disclosed  by  the  evidence  and  all  sup- 
porting data  in  the  record  bearing  upon  valuation  that  a  con- 
aervative  figure  for  the  fair  value  of  respondent's  property  used 
and  useful  for  the  purpose  of  this  issue  approximates  $470,000. 
tTpon  that  assumed  figure  as  a  rate  base  the  respondent  is  en- 
tttled  to  earn,  allowing  7  per  cent  for  return  and  2  per  cent  for 
annual  depreciation,  a  net  income  of  about  $42,000  per  annum. 
[2]  The  new  tariff  according  to  the  testimony  would'  produce 
^^  additional  gross  revenue  of  approximately  $16,657  per  year. 
'  ^s  respondent  under  the  old  rates  earned  a  net  revenue  of  $21,- 
^60,32  in  1919,  the  proposed  schedule  would  provide  a  yearly 
^^^  eaiTiing  of  $38,217.32.    In  so  far  as  may  be  determined  by 
^  ^^<ience  that  figure  is  not  in  excess  of  the  amount  which  the 
^^.KXy  ig  entitled  to  earn  under  a  reasonable  rate  equitably 
/t^y^^   ^^^^     But  it  appears  from  the  testimony  that  there  is  an 
^      discrimination  practiced  in  the  application  of  the  pro- 
^^^5&^    tariff  in  that  respondent's  apparently  largest  patron,  the 
V  ^^na  &  Logan  Valley  Electric  Railway  Company  which  ob- 
^^0S  current  for  the  operation  of  its  cars  from  the  respondent, 
-^  exempt  from  the  proposed  increase  in  rates  and  is  permitted 
to  continue  the  purchase  of  its  power  at  the  price  established 
tinder  the  former  tariff.     Respondent  attempts  to  justify  this 
policy  on  the  ground  that  the  railway  company  can  buy  current 
from  another  electric  power  company  in  that  territory  at  the 
price  now  charged,  and  consequently  contends  as  an  economic 
proposition  that  the  rates  for  the  latter  cannot  be  increased. 

There  is  nothing  in  the  record  which  shows  the  amount  of 
current  sold  to  the  railway  company  during  any  given  period,  nor 
is  the  amount  of  gross  revenue  given  which  would  annually  accrue 
from  that  source  if  the  proposed  increase  in  rates  were  charged. 
Uor  does  anything  appear  in  the  proposed  tariff  which  either 
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shows  or  is  designed  to  show  that  any  individual  or  class  of  re- 
spondent's patrons  shall  be  exempt  from  any  of  its  terms  and  pro- 
visions as  promulgated.  Nor  does  the  evidence  disclose  that  the 
railway  company  under  the  former  rates  paid  more  than  its  pro- 
portionate  share  of  revenue  or.  that  the  private  consumer  wa» 
furnished  service  at  too  low  .a  rate.  Under  these  circumstances^ 
not  to  speak  of  the  general  principle  of  equity  which  is  always 
controlling,  it  would  clearly  appear  that  if  there  was  a  shortage 
in  revenue  under  the  old  rates  the  burden  should  be  equitably 
distributed  among  all  of  respondent's  patrcms^  and  not  undulj 
saddled  upon  a  particular  class  or  phase  of  service. 

Any  departure  from  this  well-recognized  principle  of  justice 
becomes  especially  obnoxious  where  a  large  percentage  of  the 
increase  in  the  load  is  sought  to  be  placed  upon  the  small  resi- 
dential consumer.  In  this  instance  out  of  1,800  patrons  at  Ty- 
rone 800  had  their  rates  increased  from  6  cents  to  10  cents  per 
kilowatt  hour,  an  advance  of  66§  per  cent,  and  as  stated  before 
all  light  consumers  had  the  minimum  charge  raised  from  75  cents 
to  $1  per  month.  Substantially  the  same  ratio  of  increase  ap- 
plies to  all  of  respondent's  2,800  patrons. 

An  adjustment  of  rates  that  provides  for  a  substantial  increase 
as  here  indicated  and  allows  the  largest  consumer  to  escape  with- 
out sharing  in  carrying  the  burden  is  neither  just  nor  reasonable 
and  should  not  be  permitted  to  go  into  effect  This  is  particular- 
ly in  point  and  becomes  acutely  suspicious  of  an  ulterior  object 
where  the  operating  company  as  in  this  case  sqlls  current  to  it- 
self for  the  purpose  of  rendering  an  allied  public  service.  When- 
ever in  a  situation  like  the  respondent's  there  is  a  shrinkage  in 
the  revenues  of  a  public  utility  which  makes  a  higher  rate  neces- 
sary whether  because  of  an  abnormal  upheaval  of  economic  con- 
ditions in  the  markets  of  the  world  or  for  some  other  reason,  it' 
is  the  imperative  duty  of  the  utility  as  a  matter  of  common  jus- 
tice to  all  interests  concerned  to  assunae  its  just  and  proper  pro- 
portion of  the  burden  imposed,  and  not  suffer  itself  through  a 
specious  economic  urge  to  be  drawn  into  the  untenable  practice 
of  imjust  discrimination  and  favoritism. 

Under  the  facts  and  circumstance^  as  disclosed  by  the  evidence 

the  tariff  here  pending  should  be  revised  in  such  manner  and 

form  that  whatever  increase  in  revenue  is  provided  under  it^ 
r.u.R.i9^oc; 
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aial]  be  found  upon  investigation  by  this  Commission  to  be  based 
upon  rea:sonable  rates  equitably  apportioned  among  the  patrons 
of  the  respondent  In  this  proceeding  an  order  will  .be  made 
sustaining  the  complaint  and  directing  that  the  tariff  here  in 
issue  be  canceled  and  not  allowed  to  becomue  effective. 


PENNSYIiVANIA  PUBLIC  SERVICE  COMMISSION. 

J.  D.  BEAM 

r. 

TYEONE  GAS  &  WATER  COMPANY. 

[Complaint  Docket  No.  3168.] 

Payment  —  JHsc^nJMnuance  «*  Nonpayvtent  by  fopmer  ownen, 

A  water  company  has  no  right  to  refuse  to  supply  water  to  an 
applicant,  merely  because  former  occupants  of  the  premises  had  failed 
promptly  to  pay  tiieir  bills. 

.   ^         [March   23,   1920.] 

CoMPLAuqr  as  to  refusal  to  furnish  water;  sustained. 

By  the  Commission:  This  matter  comes  before  the  Commis- 
sion upon  a  complaint  against  the  action  of  the  respondent  water 
company,  in  refusing  to  supply  water  to  the  dwelling  house 
owned  by  the  complainant  on  Woodland  avenue  in  the  borough 
of  Tyrone. 

From  the  evidence  it  appears  that  the  respondent  has  been 
supplying  the  premises  in  question  for  a  number  of  years,  and 
that  prior  to  October,  1919,  they  were  owned  by  one  John  H, 
Spriggs,  and  were  subject  to  a  mortgage  held  by  the  State  Capi- 
tal Savings  &  Loan  Association.  In  October,  1919,  the  property 
was  sold  by  the  sheriff  and  was  purchased  by  the  mortgagee,  and, 
in  December  of  that  year,  was  resold  to  the  complainant  in  this 
proceeding.  At  the  sheriff's  sale,  a  representative  of  the  re- 
spondent made  a  public  announcement,  and  filed  with  the  sheriff 
a  formal  notice  that  there  was  due  to  the  respondent  for  furnish- 
ing water  the  sum  of  $123.48  and  that  the  wat^r  had  been  shut 
off  for  nonpayment  of  this  sum  and  would  not  be  turned  on  again 
or  supplied  to  the  premises  until  the  a^rrears  were  paid^  and  that 
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"the  water  company  will  look  to  the  purchaser  for  the  payment*' 
of  said  arrears.  At  this  sale,  the  representative  of  the  State 
Capital  Savings  &  Loan  Association,  the  purchaser,  notified  the 
respondent  that  the  arrearages  would  be  paid,  but  subsequently 
the  purchaser  was  advised,  and  so  notified  the  respondent,  that 
it  was  not  liable  for  the  arrearages  and  would  not  pay  them.  The 
water  company,  therefore,  refused  to  turn  on  the  water  when 
requested  to  do  so  by  the  complainant,  who  offered  to  pay  in  ad- 
vance for  the  water  which  was  to  be  furnished  to  him,  and  con- 
tinued in  its  refusal  until  an  order  was  made  by  this  Commis- 
sion, directing  it  to  supply  water  pending  the  disposition  of  this 
complaint. 

The  water  company  contends  that,  under  its  rules  and  regula- 
tions, it  is  authorized  to  compel  the  complainant  or  any  subsequent 
owner  of  the  property,  to  pay  all  arrearages  for  water  consumed 
by  his  predecessors  in  title  before  it  can  be  forced  to  supply  him. 
It  bases  its  contention  upon  Rule  9,  of  its  rules  and  regulations, 
which  reads  as  follows:  "All  bills  for  water  are  due  and  payable 
in  advance,  January  1st  and  July  1st  of  each  year.  A  discount 
of  5  per  cent  will  be  allowed  for  prompt  payment.  No  discount 
allowed  after  thirty  days  from  date  of  bill.  No  discount  allowed 
on  bills  overdue.  Water  may  be  cut  off  if  bills  are  not  paid  with- 
in sixty  days  from  date  thereof,"  and  we  are  called  upon  to  de- 
termine whether  this  rule  and  its  application  are  just  and  rea- 
sonable. 

The  question  of  the  reasonableness  of  the  rules  and  r^ulations 
of  public  service  companies  is  one  which  has  been  placed  with 
the  jurisdiction  of  this  Commission,  and  in  passing  upon  it,  we 
cannot  overlook  the  evident  intent  of  the  l^slature,  that  the  re- 
lations between  utilities  and  their  customers  should  be  subject 
to  a  disinterested  regulation,  which  will  protect  the  interests  of 
each  without  imposing  an  undue  burden  upon  either.  Rules 
which  may  have  been  reasonable  prior  to  the  establishment  of 
this  Commission,  may  now  be  unreasonable,  because  of  the 
changed. conditions  which  confront  both  the  utilities  and  their 
patrons. 

In  Chace  v.  Citizens  Water  Co.  3  Pa.  C.  R.  304,  P.U.R. 
1916B,  708,  we  approved  a  rule  which  permitted  the  shutting 
off  of  water  from  a  delinquent  water  tenant,  but  indicated  that 
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the  placiog  of  ttie  ooBsequences  of  a  user's  failure  to  pay  upon 
either  hia  landlord  or  up<xi  succeeding  users,  was  a  serious  mat* 
ter  and  fraught  with  many  elements  of  injustice.  Later  in  the 
case  of  Rochester  Building  &  Land  Association  v.  Beaver  Valley 
Water  Company,  we  held  that  a  rule  wap  unjust  and  unreason- 
able which  authorized  the  turning  off  of  water  because  of  a  form- 
er owner^s  failure  to  pay  his  bill.  This  decision  was  upheld  by 
the  superior  court  in  the  case  6f  Beaver  Valley  Water  Co.  v. 
Public  Service  Commission,  70  Pa.  Super.  Ct  621,  where  the 
court  said : 

''If  the  rule  causes  customers  to  assume  the  charges  of  other 
customers,  to  which  they  are  not  a  party,  or  for  which  they  are 
in  no  way  responsible,  there  should  be  some  good  reason  given  to 
sustain  the  rule;  and  if  the  end  sought  to  be  attained  by  such 
rule  may  be  secured  by  other  equally  effective  rules,  then  the 
Commission  should  not  be  charged  with  unreasonableness  if  they 
declare  the  rule  itself  to  be  unreaaonable  and  oppressiva'' 

"If  utility  concerns  permit  their  bills  to  run  along  without 
enforcing  reasonable  requirements  and  employing  ordinary  busi- 
ness precaution,  they  are  just  as  much  at  fault  as  the  man  who 
refuses  to  pay  the  account.  Certainly,  their  dilatoriness  should 
not  be  visited  on  the  incoming  tenant,  who  did  not  contract  the 
bill,  and  should  not  be  required  to  pay  it." 

"While  the  rule  under  discussion  does  not  in  effect  place  a 
lien  on  the  prop€;rty,  it  operates  in  much  the  same  way,  as  it  de- 
prives the  land  of  a  very  essential  necessity,  without  which  the 
property  would  not  be  rentable,  nor  would  it  bring  a  price  in  the 
market  commensurate  with  its  true  worth." 

In  the  present  case,  the  company  asserted  its  right  to  demand 
payment  in  advance  and  retained  the  privilege  of  shutting  off 
the  water  in  case  the  charge  for  service  was  not  paid  within  sixty 
days.  It  neglected  to  avail  itself  of  the  ample  protection  which 
was  afforded  by  this  provision  of  its  rule  and  chose  to  allow  the 
bills  for  water  to  run  for  a  number  of  years.  The  evidence  fails 
to  disdoee  the  period  covered  by  the  arrearages  in  this  case,  but 
admittedly  it  was  a  number  of  years  since  the  total  yearly  charge 
is  only  $16,  and  a  number  of  payments  on  account  had  been  made 
from  time  to  time.  It  also  seems  from  the  evidence  that  the 
respondent  looked  to  liie  State  Capital  Savings  &  Loan  Associa- 
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tion  for  the  payment  of  its  daim,  since  it  sent  that  association  a 
bill  fop  tile  amount  due  in  July  of  1919,  which  was  prior  to  the 
sale  of  the  property  and  since  then  it  received  the  pronadse  of 
that  Association  to  pay  the  arrearages  at  the  time  of  the  sale. 

IJnder  all  the  evidence  produced  in  this  case  we  find  and  de- 
termine, that  Rule  No.  9,  above  quoted,  which  authorized  the 
company  to  demand  payment  in  advance,  was  unjustly  and  un- 
reasonably applied  in  this  instance,  since  it  is  interpreted  to  make 
a  prospective  consumer  liable  for  the  arrearage  of  his  predecessor 
in  occupancy,  and  an  order  will,  therefore,  be  issued,  directing 
the  respondent  to  continue  its  service  to  the  complainant  upon 
his  compliance  with  its  other  rules  and  r^ulations,  irrespective 
of  the  payn^ent  by  him  of  the  arrearages  above  mentioned. 


SOUTH  DAKOTA  BOARD.  OF  RAH/ROAD  OOMMISSION1BR8. 

CITY  OP  WILLOW  LAKES 

V. 

GREAT  NORTHERN  RAILWAY  COMPANY. 
[Order  r-688.] 

Constitutional  law  —  Due  process  —  Requiring  lighting  of  station. 

To  require  a  railroad  company  to  install  an  electric  lighting 
system  in  a  railroad  station  as  public  convenience  and  safety  requires, 
is  not  the  taking  of  property  without  due  process,  and  consequently, 
does  not  deprive  the  railroad  company  of  any  of  its  constitutional 
rights,  such  a  requirement  heing  an  exercise  of  the  lawful  police  powen 
of  the  state. 

[April  3,  1920.] 

Petition  asking  that  the  defendant  railroad  company  be  re- 
quired to  install  electric  lights  in  its  station  house  at  Willow 
Lakes,  South  Dakota;  granted. 

By  the  Commission :  In  this  case  we  are  asked  to  require  the 
defendant,  the  Great  Northern  Railway  Company  to  install  elec- 
tric lights  in  its  station  house  and  on  its  station  platform  at  the 
station  of  Willow  Lakes,  Clark  county.  South  Dakota.  The 
complaint  is  made  by  the  city  of  Willow  Lakes  over  the  signa- 
tures of  the  present  Aldermen  and  W.  F.  Michel  and  Fred  Peck, 
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its  mayor  and  city  auditor,  respectively,  and  contains  allegations, 
in  brief,  that  the  station  house  ^and  station  platform  are  lighted 
in  an  improper  and  inadequate  manner  by  the  use  of  ordinary  * 
kerosene  lamps;  that  there  is  within  the  city  of  Willow  Lakes 
an  electric  light  company  which  is  engaged  in  operating  an  elec- 
tric lighting  plant  and  in  famishing  an  all-night  electric  service 
for  lighting,  heating,  and  power  purposes  within  the  said  city 
of  Willow  Lakes ;  that  the  electric  light  plant  is  now  in  operation 
within  100  feet  of  the  said  station  house  and  platform,  and  that 
the  said  plant  and  equipment  are  in  proper  condition  for  connec- 
tion for  rendering  electric  service  in  the  said  station  house  and 
on  the  platform  of  the  defendant  railway  company;  that  the 
Great  Northern  Railway  Company  is  a  corporation  organized 
and  existing  according  to  law  and  is  a  common  carrier  engaged 
in  the  transportation  of  persons  and  property  by  railway  between 
points  and  stations  within  this  state,  and  that  said  defendant 
has  established  and  has  maintained  a  station  at  the  city  of  Willow 
Lakes,  including  a  station  house,  warehouse  for  storage  of 
freight,  baggage,  mail  and  express,  office  for  the  agent,  waiting 
room  for  patrons,  and  a  station  platform.  In  the  complaint,  it 
is  further  stated  that  there  is  a  great  demand  and  public  neces- 
sity for  the  installation  by  the  said  railway  company  of  electric 
lights  and  electric  light  service  in  the  waiting  room  of  the  said 
station  house  and  upon  the  said  station  platform* 

The  railway  company  answers  and  denies  that  there  is  an 
electric  light  company  which  is  engaged  in  operating  an  electric 
lighting  plant  and  in  furnishing  all  night  electric  service  for 
lighting,  heating,  and  power  purposes  within  the  said  city  of 
Willow  Lakes,  and  denies  that  the  said  station  house  or  platform 
are  lighted  in  an  improper  and  inadequate  manner,  and  states 
affirmatively  that  the  station  at  Willow  Lakes  is  now  properly 
and  adequately  lighted,  and  that  there  is  no  public  demand  or 
public  necessity  for  the  installation  of  said  electric  lighting  sys- 
tem and  that  electric  lights  are  not  a  necessary  transportation 
facility  and  would  be  an  unnecessary  expense;  and  that  to  re- 
quire the  said  defendant  to  install  and  maintain  electric  lights 
in  its  said  station  or  upon  its  platform  would  arbitrarily  and  un- 
reasonably, take  defendant's  property  without  due  process  of 
law  and  without  compensation  in  violation  of  the  provisions  of 
P.UJl.19200. 
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§§  2  and  13  of  Article  6  of  the  Constitution  of  the  state  of  South 
Dakota,  and  Articles  5  and  14  of  the  amendments  of  the  Con- 
stitution of  the  United  States  of  America. 

The  matter  was  originally  set  do'ini  for  hearing  at  Willow 
Lakes  on  February  25^  1920.  Subsequently  an  order  was  issued 
canceling  this  hearing  and  setting  the  matter  down  to  be  heard 
on  March  1,  1920.  The  case  was  heard  by  the  board  at  Willow 
Lakes  at  the  hour  of  ten  o'clock  a.  m.  on  the  Ist  day  of  March,. 
1920,  pursuant  to  notice  duly  served.  The  complainant  appeared 
by  Mr.  W.  F.  Michel,  its  mayor  and  others.  No  appearance  wa» 
made  on  behalf  of  the  defendant 

Willow  Lakes  is  located  on  the  Great  Northern  Bailway,  32 
miles  southwest  of  Watertown.  From  the  current  time  table 
and  from  the  testimony,  it  is  shown  that  there  is  a  passenger 
train  each  way  daily,  the  westbound  train  being  scheduled  to 
arrive  at  Willow  Lakes  at  8 :16  p.  m.,  and  the  eastbound  train 
being  scheduled  to  arrive  at  7 :21  a.  m.  ;  that  there  is  a  mixed 
train  westbound  on  Monday,  Wednesday  and  Friday,  due  at 
Willow  Lakes  at  9:30  a.  m.  and  an  eastbound  mixed  train  due 
at  10:05  a.  m.,  and  on  Thursday  a  train  known  as  the  stock 
special  leaves  Huron  ahead  of  the  eastbound  passenger  and  usual- 
ly arrives  in  Willow  Lakes  from  2  o'clock  a.  m.  to  5  o'clock  ▲.  h. 
It  appears  that  the  westbound  passenger  arrives  and  departs- 
afteiC  dark  during  the  entire  year,  while  the  eastbound  passenger 
arrives  and  departs  before  day  light  during  the  winter  months; 
and  that  the  stock  special  invariably  arrives  and  departs  before 
day  light 

No  testimony  was  offered  showing  the  actual  earnings  of  the 
railway  company  at  this  station.  However,  the  evidence  show 
that  Willow  Lakes  is  one  of  the  most  important  stations  on  the 
branch  in  this  state,  from  the  point  of  view  of  originating  traf- 
fic, with  the  exception,  of  course,  of  the  stations  of  Watertown. 
and  Huron.  From  the  record  it  appears  that  there  is  a  plank 
platform  about  75  feet  in  length,  extending  along  the  south  side 
and  along  the  east  and  west  ends  of  the  station  building.  This 
platform  is  approximately  14  feet  wide  along  the  south  side 
and  12  feet  wide  where  it  extends  along  the  ends  of  the  build- 
ing. At  either  end  of  the  plank  platform  extending  parallel 
P.U.R.i92oa 
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with  the  track  is  a  cinder  and  timber  platform  approximately 
90  feet  in  length. 

The  evtdence  clearly  shows  that  the  elevation  of. the  depot 
and  platform  from  the  ground  and  the  nature  of  the  stairway 
leading  to  and  from  the  platform  create  an  exceedingly  danger- 
ous condition.  The  platform  at  the  northwest  comer  of  the  de- 
pot where  the  stairway,  the  only  means  of  ingress  aiid  egress  to 
and  from  the  platform  and  station  house  is  located,  is  at  an  ele- 
vation of  approximately  four  feet  from  the  ground.  One  wit- 
ness  testified  that  on  account  of  being  unable  to  see  where  he 
was  going,  although  he  was  thoroughly  familiar  with  the  plat- 
form and  the  location  of  the  steps,  miscalculated  and  as  a  resuH 
fell  from  the  platform  to  the  ground.  The  evidence  clearly 
shows  that  great  caution  is  required  at  all  times  during  the  night- 
time oji  the  part  of  those  either  arriving  at  or  departing  from 
the  station  to  avoid  accident,  largely  owing  to  tlie  inadequate 
and  improper  manner  in  which  the  station  platform  is  lighted. 

From  all  of  the  evidence  in  the  case,  we  are  of  the  opinion  and 
find  that  the  present  lighting  facilities  are  inadequate ;  that  pub- 
lic convenience  and  safety  require  the  installation  of  electric 
lights  and  electric  light  facilities  on  the  platform  and  in  the 
waiting  room  of  the  defendant  railway  company  at  its  station  in 
Willow  Lakes;  and  that  the  cost  of  installing  the  facilities  will 
approximate  $75.  The  electric  light  facilities  when  once  in- 
stalled will  last  for  a  great  many  years  and  the  cost  of  installa- 
tion we  believe  to  be  a  necessary  and  proper  expenditure  in  view 
of  the  beneficial  effect  to  be  derived  by  the  public.  To  require 
the  defendant  to  install  the  facilities  sought  here  is  not  the  tak- 
ing of  property  without  due  process  and  consequently  does  not 
deprive  the  defendant  of  any  of  its  constitutional  rights.  Such 
a  requirement  is  rather  an  exercise  of  the  lawful  police  powers 
of  the  state.  Milbank  v.  Dakota  C.  Teleph.  Co.  37  S.  D.  504, 
507,  159  N.  W.  99 ;  Pacific  Teleph.  &  Teleg.  Co.  v.  Wright-Dick- 
inson Hotel  Co.  214  Fed.  666 ;  Wisconsin,  M.  &  P.  R.  Co.  v. 
Jacobson,  179  U.  S.  287,  21  Sup.  Ct  Rep.  115,  45  L.  ed.  194. 

The  record  in  this  case  amply  susrtains  our  position  that  the 
lighting  system  operated  and  maintained  by  the  defendant  at 
Willow  Lakes  is  entirely  inadequate  to  provide  for  the  safety 
and  convenience  of  the  public  using  that  station,  and  in  our 

P.U.R.1920C. 
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opinion,  instead  of  infringing  npon  the  company's  rights,  con- 
stitutional or  otherwise,  we  would  be  remiss  in  our  duty  if  we 
failed  to  require  the  company  to  install  the  improvement  asked 
for.  We  are,  therefore,  of  the  opinion  and  find  that  the  prayer 
of  the  complainant  should  be  granted,  and  that  an  order  should 
be  made  and  entered  in  this  proceeding,  requiring  and  command- 
ing the  Great  Northern  Kailway  Company  to  install  electric 
lights  in  the  station  house  and  on  the  station  platform  at  Willaw 
Lakes.  There  should  be  installed  at  least  eleven  lights  to  prop- 
erly light  the  platform  and  waiting  room;  one  forty  watt  light 
on  each  end  of  the  cinder  and  timber  platform;  one  twenty-five 
watt  light  under  the  eave  at  the  northeast  comer  of  the  depot ; 
three  twenty-five  watt  lights  under  the  eave  along  the  ^south  side 
of  the  depot;  one  twenly-five  watt  light  \mder  the  eave  at  the 
northwest  comer  of  the  depot  and  one  forty  watt  light  at  the 
northeast  comer  of  the  board  platform  extending  along  the 
west  end  of  the  depot.  The  three  lights  required  to  be  installed 
on  the  south  side  of  the  d^pot  should  be  placed,  one  approx- 
imately at  the  southeast  comer  of  the  building,  one  near  the 
center  of  the  building  from  east  to  west  and  bne  approximately 
at  the  southwest  corner  thereof,  and  two  forty  watt  lights  in  the 
waiting  roomi  two  forty  watt  lights  in  the  office,  one  of  which 
to  be  located  closely  adjacent  to  the  ticket  window,  and  such 
number  of  lights  in  the  freight  room  as  the  defendant  deems 
necessary. 

Thirty  days  from  the  date  of  the  order  herein  is  considered  a 
reasonable  time  within  which  to  install  such  lighting  system. 


tJNrr£D  STATfiS   SUPREME   C017RT* 

PRODUCERS  TRANSPORTATION  COMPANY 

V, 

RAILROAD  COMMISSION  OF  CALIFORNIA  et  al. 

[No.  219.1 

<251  U.  8.  228,  —  L.  ed.  -**,  40  Sup.  Ot.  R«p.  ISl.) 

Constitutional  law  «*  Ihie  process  —  Making  prHMUe  eorpoimUsn  a 
puhUc  utility, 

1.  A  pipe  line  conetnicted  solely  to  cariy  oil  for  pfurtieiilar  pro> 
P.U.R.1920C. 
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duceTB '  under   strictly    private   contracts    and   never    devoted   by    its 
owner  to  public  use,  cannot,  by  mere  legislative  fiat  or  by  any  regu- 
lating order  of  a  Commission,  be  converted  into  a  public  utility  or  its 
owner  made  &  common  oarrler. 
Public  uiiimeB  —  Pipe  Unes  «*  Devotion  to  public  use. 

2.  A  pipe  line  company  which  has  roluntarily  devoted  its  prop- 
erty to  the  use  of  the  public  in  transporting  oil,  is  a  common  carrier  ' 
and  subject  to  regulation  by  the  California  Commission. 

Pubtic  uUUUes  —  Test  of  status  —  Exercise  of  right  of  eminent 
domain* 

3.  A  pipe  line  company  which  secures  land  for  its  right  of  way 
by  the  exercise  of  the  power  of  eminent  domain,  must  be  considered 
as  a  common  carrier  subject  to  state  regulation/  although  a  part  of 
the  way  secured  may  not  have  been  used  when  the  line  was  laid. 

^ubUe  utilities  —  Test  of  status  —  JBffect  of  contract, 

4.  A  common  carrier  cannot,  by  making  contracts  for  future  trans- 
portation, or  by  mortgaging  its  property  or  pledging  its  income,  pre-* 
vent  or  postpone  the  exercise  by  the  state  of  the  power  to  regulate 
the  carrier's  rates  and  practices;  nor  does  the  contract  clause  of  the 
Constitution,  interpose  any  objectiim  to  the  exereise  of  that  power. 

[January  6,  1920.] 

Writ  of  error  to  review  a  judgment  of  the  supreme  court  of 
California,  which  affirmed  an  order  of  the  State  Bailroad  Com- 
mission regulating  the  rates  and  practices  of  a  pipe  line  com- 
pany; affirmed.  For  opinion  of  state  supreme  court,  see  176 
Cal.  499,  P.U.E.1918B,  518,  169  Pac  59. 

Appearances:  A.  V.  Andrews,  Lewis  W.  A.  Andrews,  Thomas 
O.  Toland,  and  Paul  M.  Gregg,  for  plaintiff  in  error;  Douglas 
Brookman,  for  defendants  in  errorw 

Mr.  Justice  Van  Devanter  delivered  the  opinion  of  the  court : 
We  here  are  concerned  with  a  statute  of  California  and  an  order 
made  thereundex  by  the  State  Railroad  Commission,  both  of 
which  are  said  to  be  repugnant  to  the  Constitution  of  the  United 
States,  and  therefore  invalid. 

The  statute  declares  that  every  private  corporation  or  individ- 
ual operating  ''any  pipe  line,  or  any  part  of  any  pipe  line  .  .  . 
for  the  transportation  of  crude  oil  .  .  •  ,  directly  or  indirectly, 
to  or  for  the  public,  for  hire,  ....  and  which  said  pipe  line 
.  •  .  is  constructed  or  maintained  upon,  along,  over  or  under 
any  public  highway,  and  in  favor  of  whom  the  right  of  eminent 

domain  exists,"  shall  be  deemed  a  common  carrier  and  subject 
r.U.R.1920C. 
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to  the  provisions  of  a  prior  act  investing  the  Railroad  Conimiar 
sion  with  extensive  powers  over  the  rates  and  practices  of  those 
who  operate  public  utilities.  Stat  1913,  ehap.  327 ;  Stat  1911, 
Ex.  Sess.  chap.  14. 

The  order  of  the  Commission  was  made  after  notice  and  a  full 
hearing;  is  based  upon  a  finding  that  the  Producers  Transporta- 
tion Company,  the  plaintiff  in  error,  has  a  pipe  line  from  the 
San  Joaquin  oil  fields  to  Port  Harford  on  the  Pacific  coast, 
whereby  it  transports  crude  oil  for  pay  in  such  circumstances 
that  the  statute  requires  that  it  be  regarded  and  dealt  with  as  a 
common  carrier;  and  directs  the  filing  with  the  Commission  of 
the  company's  schedule  of  rate&  cnr  charges  and  the  rules  and 
regulations  under  which  the  transportation  is  conducted. 

In  the  state  court  th3  company  contended  that  the  evidence 
before  the  Commission,  all  of  which  was  before  the  court,  con- 
clusively established  that  the  pipe  line  was  constmicted  solely  to 
carry  crude  oil  for  particular  producers  from  their  wells  to  the 
seacoast  under  strictly  private  contracts,  and  that  there  had  been 
no  carrying  for  others,  nor  any  devotion  of  the  pipe  line  to  pub- 
lic use ;  and  the  company  further  contended  that  the  statute,  as 
fipplied  to  this  pipe  line,  was  repugnant  to  the  due  process  of  law 
clause  of  the  14th  Amendment  and  the  contract  clause  of  §  10 
of  article  1  of  the  Constitution,  and  that  the  order  of  the  Com- 
mission was  void  as  offending  against  these  clauses.  The  state 
court  sustained  both  the  statute  and  the  order  (176  Cal.  499, 
P.U.R.1918B,  518,  169  Pae.  59),  and  the  company  sued  out  this 
writ  of  error. 

The  company  was  organized  under  the  laws  of  California  in 
1909  and  its  pipe  line  was  put  in  operation  in  1910.  The  stat- 
ute in  question  took  effect  August  10,  1913,  and  the  order  waa 
made  December  31,  1914. 

[1]  It  is,  of  course,  true  that  if  the  pipe  line  was  constructed 
solely  to  carry  oil  for  particular  producers  under  strictly  private 
contracts,  and  never  was  devoted  by  its  owner  to  public  use,  that 
is,  to  carrying  for  the  public,  the  state  could  not,  by  mere  legis- 
lative fiat  or  by  any  regulating  order  of  a  Commission,  convert 
it  into  a  public  utility  or  make  its  owner  a  common  carrier ;  for 
that  would  be  taking  private  property  for  public  use  without  JTist 
compensation,  which  no  state  can  do  consistently  with  the  due 

P.U.R.1920C. 
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process  of  law  clause  of  the  14th  Amendment.  Chicago,  B.  & 
Q.  R.  Co.  V.  Illinois,  200  TJ.  S.  561,  593,  50  L.  ed.  596,  609,  26 
Sup.  Ct.  Rep.  841,  4  Ann.  Cas.  1175 ;  Northern  R  R.  Co.  ▼. 
North  Dakota,  286  U.  S.  585,'  595,  69  L.  ed.  735,  741,  L.R.A. 
1917F,  1148,  P.U.R1915C,  277,  85  Snp.  Ct.  Rep,  429,  Ann. 
Cas.  1916A,  1;  Associated  Oil  Co.  v.  Railroad  Commission,  176 
Cal.  518^  523,  526,  L.RA.1918C,  849,  P.U.R.1918B,  633,  169 
Pac.  62.  And  see  Munn  v.  Illinois,  94  TJ.  S.  113,  126,  24  L.  ed. 
77,  84;  Louisville  &  N.  R.  Co.  v.  West  Coast  Naval  Stores  Co. 
198  U.  S.  483,  495,  49  L.  ed.  1135, 1139,  25  Sup.  Ct.  Rep.  745; 
Weems  S.  B.  Co.  v.  People's  S.  B.  Co.  214  U.  S.  345,  357,  53 
L.  ed.  1024,  1029,  29  Sup.  Ct.  Rep.  661,  16  Ann.  Cas.  1222 ; 
Chicago  &  N.  W.  R.  Co.  v.  Ochs,  249  U.  S.  416,  419,  420,  63  L. 
ed,  679,  682,  683,  P.U.R.1919D,  498,  39  Sup.  Ct.  Rep.  343.  On 
the  other  hand,  if  in  the  beginning  or  during  its  subsequent  oper- 
ation the  pipe  line  was  devoted  by  its  owner  to  public  use,  and 
if  the  right  thus  extended  to  the  public  has  not  been  withdrawn, 
there  can  be  no  doubt  that  the  pipe  line  is  a  public  utility  and  its 
owner  a  common  carrier  whose  rates  ^and  practices  are  subiect 
to  public  r^ilation.    Munn  v.  Illinois,  supra. 

[2]  The  state  court,  upon  examining  the  evidence,  concluded 
that  the  company  voluntarily  had  devoted  the  pipe  line  to  the 
use  of  the  public  in  transporting  oil,  and  it  rested  this  conclusion 
upon  the  grounds,  first,  that  one  of  the  things  which  the  company 
was  authorized  to  do,  if  it  so  elected,  as  shown  in  its  articles  of 
incorporation,  was  "to  establish  and  carry  on  ...  a  general 
transportation  business  for  the  purpose  of  transporting  .  .  . 
any  of  the  oils  .  .  .  produced  .  .  .by  this  corporation  or 
any  other  person,  firm,  partnership,  association,  or  corporation ;  " 
second,  that  in  acquiring  its  right  of  way  it  resorted  to  an  exer- 
cise of  the  power  of  eminent  domain, — admissible  only  if  the 
condemnation  was  for  a  "public  use'^  (Code  Civ.  Proc.  §§  1287, 
1238),  and  was  by  "an  agent  of  the  state''  (Civ.  Code  §  1001),— 
and  in  that  proceeding  asserted,  and  obtained  a  judgment  recit- 
ing, that  it  was  engaged  in  transporting  oil  by  pipe  line  "as  a 
common  carrier  for  hire,"  and  that  the  right  of  way  was  sought 
for  "a  public  use; "  and,  third,  that>  looking  through  the  maze 
of  contracts,  agency  agreements,  and  the  like,  under  which  the 
transportation  was  effected,  subordinating  form  to  substance, 
P.U.R.192aC.  87 
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and  having  due  regard  to  the  agency's  ready  admission  of  new 
members  and  its  exclusion  of  none,  it  was  apparent  that  the  c<»ih 
pany  did  in  truth  carry  oil  for  all  producers  seeking  its  service; 
in  other  words,  for  the  public  See  Pipe  Line  Cases  (United 
States  T.  Ohio  Oil  Co.)  234  U.  S.  548,  68  L.  ed.  1459,  34  Sup. 
Ct  Bep.  956. 

[3]  While  some  mticiam  is  made  of  this  conclusion  and  the 
grounds  upon  which  it  is  rested,  we  are  of  opinion  that  the 
grounds  have  adequate  support  in  the  evidence  and  that  they 
sustain  the  conclusion.  Tsue,  one  witness  stated  that  '^the  pipe 
line  was  not  laid  upon  the  ri^t  of  way  which  was  obtained  in 
the  condemnation  suit; "  but,  as  his  further  testimony  disclosed 
that  he  meant  only  that  a  part  of  the  ri^t  of  way  so  obtained 
was  not  used  when  the  pipe  line  was  laid,  we  think  the  state 
court  rightly  regarded  the  company  as  having  acquired  some  of 
its  actual  right  of  way  by  exercising  the  power  of  eminent  do- 
main as  a  conomon  carrier.  If  it  was  a  common  carrier  at  the 
time  of  the  condemnation  suit,  it  is  such  now,  for  nothing  has 
occurred  in  the  meantime  to  change  its  status. 

[4]  That  some  of  the  contracts  before  mentioned  were  entered 
into  before  the  statute  was  adopted  or  the  order  made  is  not  ma- 
terial. A  common  carrier  cannot,  by  making  contracts  for  fu- 
ture transportation,  or  by  mortgaging  its  property  or  pledging 
its  income,  prevent  or  postpone  the  exertion  by  the  state  of  the 
power  to  regulate  the  carrier's  rates  and  practices.  Xor  does  the 
contract  clause  of  the  Constitution  interpose  any  obstacle  to  the 
exertion  of  that  power.  Chicago,  B.  &  Q.  R.  Ca  v.  Iowa  (Chi- 
cago, B.  &  Q.  R.  Co.  V.  Cutts)  94  U.  S.  155,  162,  24  L.  ed.  94, 
95 ;  Louisville  &  N.  R.  Co.  v.  Mottley,  219  U.  S.  467,  482,  65 
L.  ed.  297,  303,  34  L.R.A.(N.S.)  671,  31  Sup.  Ct  Rep.  265; 
Union  Dry  Goods  Co.  v.  Georgia  Pub.  Service  Corp.  248  U.  S. 
372,  63  L.  ed.  309,  —  A.LR.  — ,  P.UJl.19190,  60,  89  Sup.  Ct 
Rep.  117. 

Judgment  affirmed. 

P.UJL1920a 
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VNTTSSD  gTATBS   STHPRSMB  0017RT. 

BROOKS-SCANLON  COMPANY 
EAILEOAD  COMMISSION  OP  LOUISIANA. 

INo.  386.] 
(-*  V.  8.  — ,  64  I*  «d.  — ,  40  Sup.  Ct  Rep.  188.) 

Beium  »  nea8ondblene9s  as  a  tcihole  —  NtmuiiUty  JmsineM. 

1.  A  eorporation,  operating  a  railroad  in  connection  with  otlm 
VittiiMM,  cannot  be  compeUed  to  continue  the  operation  of  tlie  railroad 
at  a  lo88,  merely  because  the  return  from  its  entire  buaineM  la  reatoii- 


Service  —  Discontinuance  —  Operation  at  a  loss* 

2.  A  corporation  which  has  granted  to  the  public  an  interest  in 
the  use  of  its  railroad,  may  withdraw  such  grant  by  discontinuing  the 
use,  when  that  use  can  be  hept  up  only  at  a  loss. 

Service  -*  Abandonment  —  Operation  at  a  lose  —  Procedure, 

3.  A  corporation  operating  a  railroad  in  connection  with  othei 
business,  cannot  be  compelled  to  continue  the  operation  of  the  road  al 
a  loes,  merely  because  it  has  not  petitioned  the  Commission  for  leave 
to  discontinue  operation,  in  aeeordance  with  the  forms  required  b^ 
the  local  law. 

[February  2,  1920.] 

Writ  of  certiorari  to  review  a  judgment  of  the  supreme  court 
of  Louisiana,  which  sustained  an  order  of  the  Railroad  Com- 
mission requiring  the  operation  of  a  narrow-guage  railroad;  re- 
versed. For  opinion  below,  see  144  La.  1086,  P.Tr.R.1919E,  1, 
81  So-  727. 

Appearances:  J.  Blanc  Monroe  and  Robert  R.  Reid,  for  peti- 
tioner; Wylie  M.  Barrow,  for  respondent 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  oouri: 
This  is  a  suit  by  the  Brooks-Scanlon  Company,  a  Minnesota 
corporation  organized  to  manufacture  and  deal  in  lumber  and 
to  carry  on  other  incidental  business,  against  the  Railroad  Com- 
mission of  Louisiana.  It  seeks  to  set  aside  an  order  (Number 
2228)  of  the  Conamission  requiring  the  plaintiff,  either  directly 
or  through  arrangements  made  with  the  Kentwood  ft  Eastern 
Railway  Company,  to  operate  its  narrow-gauge  railroad  between 

Kentwood  and  Hackley,  in  Louisiana,  upon  Rch^ules  and  days 
p.u.R.i92oa 
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to  be  approved  by  the  Commission.  The  plaintiff  alleges  that 
the  order  cannot  be  complied  with  esocept  at  a  loss  of  more  than 
$1^500  a  monthy  and  that  to  compel  compliance  would  deprive 
the  plaintiff  of  its  property  without  due  process  of  law,  contrary 
to  the  14:th  Amendment  of  the  Constitution  of  the  XJnited  States, 
with  other  objections  not  necessary  to  be  mentioned  here.  The 
defendant  denies  the  plaintiff's  allegations  and  in  reconvention 
prays  for  an  injunction  against  the  tearing  up  or  abandoning  of 
the  road,  and  for  a  mandate  upholding  the  order.  In  the  court 
of  first  instance  a  preliminary  injunction  was  issued  in  favor  of 
the  Commission,  but  was  dissolved  upon  bond.  Subsequently  a 
judgment  was  entered  denying  a  motion  of  the  Commission  to 
set  aside  the  order  dissolving  the  injunction,  and  after  a  trial  on 
the  merits  judgment  was  entered  for  the  plaintiff,  declaring  the 
order  void.  The  defendant  appealed  from  both  judgments  to 
the  supreme  court  of  the  state.  That  court  reversed  the  decision 
below  and  reinstated  the  injunction  granted  on  the  defendant's 
prayer. 

It  seems  that  the  Banner  Lumber  Company,  a  Louisiana  cor- 
poration, formerly  owned  timber  lands,  sawmills,  and  this  nar- 
row-gauge railroad.  The  road  was  primarily  a  logging  road, 
but  it  may  be  assumed  to  have  done  business  for  third  persons  as 
a  common  carrier.  The  Banner  Lumber  Company  sold  the  whole 
property  to  the  Brooks-Scanlon  Limiber  Company  on  November 
1,  1906,  the  stockholders  of  which  obtained  a  charter  for  the 
railroad  as  the  Kentwood  &  Eastern  Railway  Company  on  De- 
cember 5th  of  the  same  year.  In  the  interim  it  was  managed  by 
them  with  separate  accounts.  An  oral  lease  of  the'  road  was 
made  to  the  new  company,  and  soon  afterwards  the  Brooks-Scan- 
lon Lumber  Company  transferred  its  property  to  the  Brooks- 
Scanlon  Company,  the  plaintiff  in  error.  On  the  first  of  July, 
1906,  the  Brooks-Scanlon  Company  made  a  written  lease  of  tbe 
road  to  the  railway  c(Mnpany,  and  sold  to  it  all  the  rolling  stock 
and  personal  property  used  in  connection  with  the  road.  There- 
after the  road  was  run  as  before,  doing  a  small  business  as  a  com- 
mon carrier,  but  depending  upon  the  carrying  of  logs  and  lum- 
ber to  make  it  a  profitable  rather  than  a  losing  concern.  In  course 
of  time  the  timber  of  the  Brooka-Scanlon  Company  was  cut  and 

it  terminated  the  lease  to  the  railway  company,  which  discon-' 
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tmiied  business  on  April  22,  1918,  with  the  assent  of  the  Rail- 
road Commission,  and  sold  its  rolling  stock.  At  that  time  the 
Commission^  being  advised  that  it  had  no  power,  did  nothing 
more.  But  later,  subsequent  to  a  decision  by  the  supreme  court 
in  May,  it  issued  notice  to  the  Brooks-Scanlon  Company  and  the 
railway  to  show  cause  why  the  road  should  not  be  operated,  gave 
a  hearing,  and  issued  the  order  complained  of  here.  The  supreme 
court,  after  saying  that  the  two  corporations  were  one  under  dif- 
ferent names,  stated  that  the  only  question  left  for  determination 
was  whether  the  plaintiff  could  be  compelled  by  the  Commission 
to  operate  its  railroad,  and  concluded  that  although  the  railroad 
showed  a  loss,  the  test  of  the  plaintiff's  rights  was  the  net  result 
of  the  whole  enterprise, — the  entire  business  of  the  corporation, 
— ^and  on  that  ground  made  its  decree. 

[1,  2]  We  are  of  opinion  that  the  test  applied  was  wrong  un- 
der the  decisions  of  this  court.  A  carrier  cannot  be  compelled 
to  carry  on  even  a  branch  of  business  at  a  loss,  much  less  the 
whole  business  of  carriage.  On  this  point  it  is  enough  to  refer 
to  Northern  P.  R.  Co.  v.  North  Dakota,  236  TJ.  S.  586,  595,  599, 
600,  604,  59  L.  ed.  735,  741,  743-745,  L.RA.1917F,  1148, 
P.TJ.R.1915C,  277,  36  Sup.  Ct  Rep.  429,  Ann.  Cas.  1916A,  1, 
and  Norfolk  &  W.  R.  Co.  v.  Conley,  236  U.  S.  605,  609,  614,  59 
L.  ed.  745,  747,  749,  P.U.R1915C,  293,  35  Sup.  Ct.  Rep.  437. 
It  is  true  that  if  a  railroad  continues  to  exercise  the  power  con- 
ferred upon  it  by  a  charter  from  a  state,  the  state  may  reqiiire  it 
to  fulfil  an  obligation  imposed  by  the  charter,  even  though  ful- 
filment in  that  particular  may  cause  a  loss.  Missouri  P.  R  Co. 
V.  Kansas,  216  U.  S.  262,  276,  278,  64  L.  ed.  472,  478,  479,  30 
Sup.  Ct  Rep.  830.  But  that  special  rule  is  far  from  throwing 
any  doubt  upon  a  general  principle  too  well  established  to  need ' 
further  argument  here.  The  plaintiff  may  be  making  money 
from  its  sawmill  and  lumb^- business,  but  it  no  more  can  be 
compelled  to  spend  that  than  it  can  be  compelled  to  spend  any 
other  money  to  maintain  a  railroad  for  the  benefit  of  others  who 
do  not  care  to  pay  for  it.  If  the  plaintiff  be  taken  to  have  grant- 
ed to  the  public  an  interest  in  the  use  of  the  railroad,  it  may 
withdraw  its  grant  by  discontinuing  the  use  when  that  use  can 
be  kept  up  only  at  a  loss.  Munn  v.  Illinois,  94  U.  S.  118,  126, 
24  L.  ed.  77,  84.  The  principle  is  illustrated  by  the  many  cases 
P.U.R.1920C. 
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in  which  the  oonstitutionalitj  of  a  rate  is  shown  to  depend  upon 
whether  it  yields  to  the  parties  ooncerned  a  fair  return. 

While  the  decision  below  goes  upon  the  ground  that  we  have 
stated^  it  is  thrown  in  at  the  end  as  a  makeweight  that  the  order 
of  the  Conunission  calls  upon  the  plaintiff  5'to  submit  a  new 
schedule  iot  transportation  which  may  be  operated  at  much  less 
expense  to  it  than  the  fonner  schedule  oost^  and  at  a  profit  fcM- 
plaintiff."  This  is  merely  the  language  of  hope.  We  cannot 
take  it  to  be  a  finding  of  fact,  for  we  perceive  nothing  in  the  evi- 
dence that  would  warrant  such  a  finding.  The  assumption  upon 
which  the  court  made  its  ruling  was  that  the  plaintiff's  other  bus- 
iness was  successful  enough  to  stand  a  loss  on  the  road. 

[3]  Finally,  a  suggestion  is  made  in  argument  that  the  deci- 
sion rested  also  upon  another  ground  that  cannot  be  reconsidered 
here«  At  the  end  of  the  opinion  it  is  stated  that  the  plaintiff  has 
not  petitioned  the  Railroad  Commission  for  leave  to  discontinue 
this  business,  and  that  until  it  has  done  so  the  courts  are  without 
jurisdiction  of  the  matter.  It  is  not  impossible  that  this  is  an 
oversight,  since  it  seems  unlikely  that  after  the  Commission  has 
called  the  plaintiff  before  it  on  the  question,  and,  against  its 
strenuous  objection,  has  required  it  to  go  on,  such  an  empty  form 
can  be  required.  But  in  any  case  it  cannot  be  meant  that  the 
previous  discussion,  which  occupies  the  whole  body  of  the  opin- 
ion, is  superfluous  and  irrelevant  to  the  result  reached ;  nor  can 
the  words  be  taken  literally,  since  the  court  proceeded  to  take 
jurisdiction  and  reinstated  an  injunction  in  favor  of  the  dd- 
fendant.  Whatever  may  be  the  forms  required  by  the  local  law, 
it  cannot  give  the  court  or  Commission  power  to  do  what  the 
Constitution  of  the  United  States  forbids^  which  is  what  the 
order  and  injxmction  attempt  Pennsylvania  K  Co.  v.  Public 
Service  Commission,  November  10,  1919,  250  U.  S.  666,  P.U.B. 
1920A,  909,  68  L.  ed.  1148,  40  Smp«  Ot  Bep.  36. 

Decree  reversed. 
F.UJU92oa 
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WEST  TUtGINIA  PUBIilC  SERVICE  COMMISSION. 

BE  UNITED  FUEL  GAS  COMPANY. 
[Case  No.  845.] 

VmhtoHtm  '^  Leaaeihoida  -^  Nmtural  qos  —  Appreciation* 

1.  Aasuming  tiiat  the  appreciation  in  value  of  natural  gas  lease- 
holds should  be  considered  in  a  valuation  for  rate  making,  estimates 
of  such  appreciated  value  must  be  rejected,  when  based  upon  market 
value  which  is  determined  by  the  rate  of  return^  or  upon  earnings,  when 
the  reasonableness  of  the  return  is  in  question. 

Faluafion  —  Leaseholds  —  Natural  gas  —  Appreciation. 

2.  A  natural  gas  company  is  not  entitled  to  an  allowance  for 
appreciation  in  value  of  a  natural  gas  leasehold  due  to  the  discovery 
of  large  quantities  of  gas,  especially  in  cases  where  the  increase 
claimed  is  so  enormous  as  to  render  it  necessary  to  increase  unreason- 
ably the  rates  to  the  public,  should  such  value  be  recognized. 

Yaluaiion  ~~  Leaseholds  —  Speculative  value. 

3.  To  place  a  large  value  upon  undeveloped  natural  gas   lease- 
•     holds  is  to  invade  the  realms, of  uncertainty  and  conjecture. 

Return  --  Operating  expenses  —  Cost  of  obtaining  natwral  gas  leases. 

4.  While  the  expense  of  acquiring  and  carrying  gas  leases  should 
be  charged  directly  to  operating  expenses  ordinarily,  where  a  vast 
acreage  has  been  acquired,  which  is  designed  to  protect  future  con- 
sumers, the  investment  cost  of  obtaining  it  should  be  spread  over 
and  amortized  within  the  period  when  the  leases  will  be  used  and  put 
into  operation. 

Return  —  Operating  expenses  —  Cost  of  natu»*al  gas  acreage. 

6.  A  natural  gas  company  was  permitted  to  charge  to  capital  the 
actual  cost  of  obtaining  a  subsisting  gas  acreage  upon  which  it  would 
be  permitted  to  earn  a  return  until  it  should  be  amortized  and  wiped 
out  as  a  capital  charge,  but  all  normal  future  expense  of  acquiring 
and  carrying  gas  acreage,  should  be  charged  to  operating  expenses.  . 

Return  —  Gross  income  —  Profits  from  gasoline. 

6.  A  natural  gas  company's  investment  in  its  gasoline  business, 
was  excluded  from  its  gas  investment  and  one-half  of  the  net  profits 
arising  therefrom,  was  credited  to  production  expense. 

Valuation  -»  item^  —  Incomplete  construction. 

7.  While  as  a  general  proposition,  investment  in  incomplete  eon* 
struotioQ  should  not  be.  included  in  the  rate  base,  this  element  should 
be  giv^  consideration,  where  a  long  time  had  expired  between  the 
time  that  the  application  had  been  filed  and  the  decision  rendered. 

Return  —  Operating  expenses  —  Income  and  war  taxes. 

8.  Federal  income  taxes  are  a  proper  charge  to  operating  eKpenset 
bat  the  excees  profits  and  other  war  taxes  should  be  paid  l^*  the 
utility  and  not  paaaad  on  to  the  conaumera. 

P.UJLld20C. 
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Betum  —  Rea&onahlettesa  —  FadorB  —  EffMency, 

9.  Extraordinary  skill  and  judgment  in  location  and  conatmetlflB 
of  plant  and  economical  and  efficient  operation  and  management  must 
be  rewarded  in  the  rate  of  return. 
BateB  —  Factors  —  Sales  in  interstate  eemmeree. 

10.  Although  the  Commission  haa  no  jurisdietion  oiver  rates  for 
natural  gas  sold  to  consumers  outside  the  state,  yet  the  return  from 
such  rates  must  be  ocmsidered  in  fixing  loeal  rates,  so  as  «ot  to  require 
local  consumers  to  pay  more  than  a  fair  proportion  of  the  aggregate 
earnings  the  utility  is  entitled  to  receive. 


Valuation  —  Theories. 

Discussion  of  theories  advanced  for  valuation  of  natural  gas  lease- 
holds, p.  588. 
Valttatitm  —  Leaseholds  —  Natural  gas. 

Discussion  of  dangers  of  assigning  exorbitant  values  to  natural 
gas  leaseholds,  p.  608. 

[December  19,  1919.] 

Application  for  authority  to  increase  rates  for  natural  gas 
to  domestic  consumers  and  for  authority  to  discontinue  service 
to  industrial  or  manufacturing  consumers;  increase  in  rates  al- 
lowed in  part  and  authority  to  discontinue  service  to  industrial 
and  manufacturing  consumers  refused. 

Appearances:  R.  C.  Altizer  and  T.  C.  Townsend,  for  appli- 
cant ;  Thomas  A.  Bledsoe,  J.  N.-  Kenna,  and  Donald  Blagg,  for 
protestants,  city  of  Charleston;  McClintic,  Mathews  &  Camp- 
bell, for  industrial  consumers  of  the  city  of  Charleston;  S.  P. 
Puffer,  secretary,  for  Charleston  Chamber  of  Commerce ;  F.  M. 
Livezey  and  O.  J.  Deegans,  for  city  of  Huntington;  Williams, 
Scott  &  Lovett,  for  Huntington  Chamber  of  Commerce  and  Hunt- 
ington Jobbers'  &  Manufacturers'  Bureau;  S.  D.  Stokes  and  B. 
Randolph  Bias,  for  city  of  Williamson ;  E.  H.  Greene,  James  E. 
Greever  and  S.  B.  Avis,  mayor,  for  city  of  Logan ;  W.  W.  Smith, 
for  town  of  Ceredo ;  L.  L.  McClure,  for  city  of  Kenova ;  F.  B. 
Morgan,  for  town  of  Ravenswood;  L.  V*  Koontz,  for  town  of 
Clendenin;  T.  J.  Sayre,  for  town  of  Ripley;  William  H,  Bishop, 
for  Board  of  Education  and  others,  of  village  of  Walton ;  G.  W. 
Hastings  and  others,  for  village  of  Chelyan;  G.  T.  Sarber,  for 
citizens  of  Ernest,  Looneyville  and  Smithfield  district;  J.  E. 
Good,  for  citizens  of  Sissonville  and  Poca  district;  D.  W.  Tay- 
lor,  for  citizens  of  Eastbank ;  G.  W.  Graham,  Williamson  Fed- 
eration of  Labor,  G*  F.  Rhodas,  for  citizens  of  Hurricane;  T.  A 
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Shewey,  for  Grey  Eag^e  Coal  Company;  W.  S.  Holbert,  for  com- 
munity of  Gay. 

Wiles,  Chairman :  The  applicant,  United  Fuel  Gas  Company, 
is  a  public  utility,  engaged  in  the  business  of  producing,  purchas- 
ing, distributing  and  selling  natural  gas  to  domestic  and  indus* 
trial  consumers  in  the  counties  of  Boane,  Kanawha,  Putnam^ 
Boone,  Mingo,  Lincoln,  Logan,  Jackson,  and  Clay,  of  West 
Virginia,  and  Martin  county,  Kentucky.  It  also  sells  gas  at 
wholesale  to  other  distributing  companies  in  Ohio,  Kentucky  and 
West  Virginia.  The  applicant  is  also  engaged  in  the  business  of 
producing  and  selling  petroleum  oil  and  in  the  manufacture  and 
sale  of  gasoline  from  natural  gas.  Its  property  as  of  March  31, 
1919,  consisted  of  56,874  acres  of  developed,  or  operated  acreage, 
and  696,792  acres  of  undeveloped  or  unoperated  acreage,  situate 
in  the  counties  above  named;  several  hundred  producing  gas 
wells;  many  miles  of  main  and  gathering  pipe  line;  compressor 
stations;  distributing  systems;  rights  of  way;  buildings;  tele- 
graph and  telephone  lines;  drilling  tools  and  other  tools  and 
equipment ;  meters  and  supplies  of  various  kinds ;  a  number  of 
gasoline  stations;  tanks;  cars,  etc.,  producing  oil  wells,  all  of 
the  book  or  investment  value  of  $25,727,987.71.  Of  this  sum, 
$979,759.73  is  assigned  to  gasoline  investment;  $1,775,867.38 
to  oil  investn\ent,  leaving  the  investment  in  its  gas  business,  in- 
cluding incomplete  construction  and  investment  in  Charleston 
office  building  and  discount  on  bonds,  apportioned  to  gas  invest- 
ment, $22,972,360.60. 

The  following  schedule,  filed  with  applicant's  petition  as  "Ex- 
hibit A,*'  shows  the  several  cities,  towns,  villages  and  commuui- 
ties  wherein  the  applicant  now  furnishes  natural  gas,  together 
with  its  present  rates  and  the  rates  proposed  by  said  application: 

[The  rate  schedules  are  omitted ;  the  schedule  authorized  will 
be  found  in  the  order  at  the  end  of  the  opinion.] 

By  its  petition  and  application  filed  herein  on  the  21st  day  of 

December,  1918,  the  applicant  prays  for  authority  to  increase 

its  rates  for  domestic  gas  service  in  varying  amounts  to  all  of  its 

consumers  in  all  of  the  above-named  cities,  towns,  villages  and 

communities  served  by  it,  as  shown  in  tiie  above  schedule;  to 

discontinue  its  domestb  gas  servioe  to  tibte  town  of  Qandeeville 
P.U.R.1M0C. 
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and  to  discontinue  its  industrial  servioe  to  all  of  its  consumers 
at  all  points  in  West  Virginia. 

By  an  amended  petition  and  application  filed  herein  on  Maj 
15,  1919,  the  applicant  asks  that  if  its  prayer  for  authority  to 
discontinue  its  rates  for  industrial  gas  shall  be  refused,  that  its 
present  rates  for  such  industrial  gas  service  may  be  increased  to 
the  "proposed  rate'*  as  set  forth  in  said  "Exhibit  A,"  to  continue 
in  effect  during  the  six  winter  months  and  to  25  per  cent  less 
than  said  "proposed  rates'*  during  the  six  summer  months,  and 
that  just  and  reasonable  rates  may  be  fixed  not  only  for  its  do- 
mestic gas  service  but  for  its  industrial  gas  service  as  well. 

Numerous  protests  have  been  filed  by  practically  every  com- 
munity and  persons  affected  by  said  proposed  increase  in  rates, 
both  as  to  domestic  and  industrial  consumers. 

Upon  motion  of  the  applicant,  the  evidence  taken  upon  a  form- 
er application  of  this  company  for  increased  rates  (In  re  United 
Fuel  Gas  Co.  P.U.R1918C,  193),  is  to  be  read  and  considered 
in  connection  with  the  hearing  upon  this  application,  insofar  as 
pertinent  and  applicable.  In  addition  to  this  evidence,  the  ap- 
plicant offered  an  inventory  and  appraisal  of  its  gas  properties 
made  by  Samuel  S.  Wyer,  of  Columbus,  Ohio,  and  the  testimony 
of  its  auditor,  showing  its  investment,  earnings  and  expenses  for 
the  years  1917  and  1918,  in  its  gas,  gasoline  and  oil  business,  the 
amount  of  its  investment  as  of  December  31,  1918,  and  as  of 
March  31,  1919,  its  investment  in  the  distributing  plants  of  the 
various  cities,  towns,  villages  and  commxmities  served  by  it  as  of 
December  31,  1918,  the  volume  of  gas  sold  and  the  amount  re- 
ceived therefor,  through  each  of  said  distributing  plants  during 
the  years  1917  and  1918,  as  well  as  a  statement  of  the  expenses 
of  distribution  at  each  of  said  plants  during  said  period,  and  the 
volume  of  gas  sold  at  retail  in  and  outside  the  state  of  West  Vir- 
ginia, and  the  average  price  received  therefor  for  both  of  the 
years  aforesaid.  The  applicant  also  offered  the  evidence  of  cer- 
tain witnesses  showing  the  value  of  its  leaseholds  and  gas  pro- 
ducing acreage,  developed  and  undeveloped,  to^  be  largely  in 
excess  of  the  investment  cost. 

In  their  behalf  the  protestants  offered  in  evidence  the  testi- 
mony and  certain  reports  of  William  J.  Hagenah,  of  the  firm  of 
Ilagenah  &  Erickson,  j^wised  upon.  hid.  exipauiMltion  of  the  books 
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of  the  applicant,  giving  his  views  and  opinions  as  a  valuation 
aiid  rate  expert  and  his  eriticism  of  the  methods  of  the  applicant 
eompany  in  the  assignment  6r  allocation  of  its  investment,  eata- 
isgs  and  operating  expenses  as  between  its  three  activities,  name- 
ly, its  gas  buainess^  gasoline  business  and  oil  business. 

Fpon  the  conclusion  of  the  testimony^  written  briefs  were  filed 
and  the  case  argued  orally  by  certain  of  counsel  representing 
both  the  applicant  and  the  protestants. 

The  main  contention  upon  this  application  between  the  appli- 
cant and  the  protestants  is  upon  liie  question  of  what  constitutes 
the  fair  value  of  applicant's  property  for  rate-making  purposes, 
and  especially  what  value,  if  any,  shall  be  assigned  to  applicant's 
leaseholds  or  gas  producing  acreage.  There  is  also  involved  the 
subsidiary  question  of  whether  or  not  Federal  income,  excess 
profits  and  war  taxes  shall  be  treated  as  operating  expenses  and 
what  consideration  shall  be  given  the  present  price  levels  in  the 
adjustment  of  applicant's  rates,  as  well  as  certain  other  matters 
pertaining  to  the  allocation  or  assignntent  of  investment,  earn- 
ings and  expenses  as  between  applicant's  three  branches  of  busi- 
ness, oil,  gas  and  gasoline.- 

This  Commission,  by  its  opinion  on  a  former  application  of 
this  company  (Re  United  Fuel  Gas  Co.  decided  February  28, 
1918,  P.TJ,E.1918C,  19»),  set  forth  in  some  detail  the  previous 
history  and  activities  of  applicant;  therefore,  we  shall  herein 
limit  ourselves  to  the  statement  of  such  facts,  which,  taken  to- 
gether with  the  facts  set  forth  in  that  opinion,  sufiSce  for  a  prop- 
er understanding  of  the  premises  upon  which  our  conclusions 
are  based.  In  the  former  case,  evidence  was  offered  showing  the 
book  value  or  actual  investment  cost  of  applicant's  properties  to 
and  indttding  December  31,  1916,  and  upon  that  evidence  we 
found  the  fair  value  of  applicant's  property  to  be  $17,750,000* 
Since  that  time,  as  will  hereinafter  appear,  applicant  has  made 
extensive  additions  to  its  plant  and  property,  materially  increas- 
ing its  investment  cost.  As  we  have  before  stated,  the  books  of 
applicant  show  that  its  investment  in  its  gas  properties  as  of 
March  31,  1919,  including  incomplete  construction  and  appor-% 
tionment  of  investment  in  Charleston  office  building  and  discount 
on  bonds  amounts  to  the  sum  of  $22,972,360.60.  This  invest- 
ment, as  of  December  31,  1916,  was  $1^,064,767.71,  or  an  in- 
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oteaee  since  December  81,  1416,  in  actual  investment  o£  $4,907,-. 
592.89.  As  of  December  81,  1918,  applicant  added*  to  its  cap- 
ital account  the  sum  of  $31,778,11L43,  as  bemg  in  addition  t» 
the  sum  of  $22,881,909.84,  its  actual  investment  ia  its  gas  prop- 
erty as  shown  by  its  statem^it  as  of  that  date.  This  addition 
to  capital  was  made  by  applicant  up(m  tiie  theory  that  the  value 
of  its  leaseholds  and  gas  producing  territory,  by  reason  of  gas 
discoveries  in  the  course  of  their  development  had  increased  to 
that  sum  in  addition  to  the  actual  investment  cost  as  set  forth 
upon  its  books  of  $6,597,224.91. 

The  witness,  Wyer,  applicant's  engineer,  in  making  his  in- 
ventory and  appraisal  of  applicant's  gas  properties,  including  its 
leaseholds  and  gas  producing  acreage,  finds  the  present  value  of 
applicant's  gas  property,  exclusive  of  the  going  value  and  work- 
ing capital,  to  be  $47,569,022,  which  includes  a  valuation  of 
$29,860,500  for  applicant's  gas  producing  territory.  He  places 
a  value  of  $300  per  acre  iipon  the  operated  acreage,  and  a  value 
of  $100  per  acre  upon  20  per  cent  of  the  unoperated  acreage,  or 
that  portion  which  he  regards  as  gas  producing  territory. 

Two  theories  are  presented  by  the  evidence  as  methods  of  ar- 
riving at  the  present  fair  value  of  applicant's  property,  used  in 
its  gas  business.  The  method  urged  by  the  applicant  is  that  pre- 
sented by  Wyer's  report,  or  reproduction  new  less  depreciation. 
This  witness  values  applicant's  property,  other  than  its  gas  acre- 
age, on  the  basis  of  average  unit  prices  for  the  10-year  period 
prior  to  September  1,  1915,  and  finds  this  value,  not  including 
going  value  and  working  capital,  to  be  $17,708,522.  On  Decem- 
ber 31,  1918,  applicant's  acreage  was  carried  upon  its  books  at 
a  value  of  $6,597,224.91,  and  if  this  sum  is  added  to  Wyer's 
reproduction  new  less  depreciation  value  of  applicant's  other  gas 
properties,  the  total  sum,  not  induding  allowance  for  going 
value  and  working  capital,  would  be  $24,305,746.91,  closely 
approximating  applicant's  investment  cost  as  carried  on  its  books 
of  December  81,  1918.  Wyer  fixes  as  the  value  of  applicant's 
property  for  rate  making,  including  10  per  cent  for  going  value 
and  $800,000  for  working  capital,  $53,125,928.  As  of  Decem- 
ber 31,  1919,  applicant's  balance  sheet  showa  the  value  of  its 
property  to  be  $55,031,699.70,  whidi  includes  ibe  sum  of  $31,- 
778,111.42,  representing  the  estimated  increase  in  the  value  of 
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acreage  owned  by  the  applicant  over  the  investment  cost  at 
whidi  said  acreage  was  formerly  carried  on  the  books.  Protes- 
tant's witness,  Hagenah,  fijces  as  a  basis  for  his  estimated  fair 
value  of  applicant's  property  the  investment  cost  thereof  as 
shown  by  the  company's  books  as  of  December  31,  1918J  $23,- 
253,588.28.  From  this  he  makes  dednotion  of  $1,547,385.24^ 
by  assigning  certain  percentages  of  the  valne  of  operated  and 
mioperated  acreage,  general  office  building  and  land,  ftimiture 
and  fixtures  to  oil  investment  and  further  deducting  for  depre- 
ciation and  adjustment  and  for  expenses  of  financing  charged 
to  investment,  and  for  incomplete  construction,  leaving  the  net 
investment  cost  assignable  to  gas,  $22,371,884.29,  to  which  he  . 
adds  for  working  capital,  $1,230,423.39,  and  for  going  value 
$2,237,133.43,  thereby  finding  as  his  estimate  of  the  fair  value 
of  applicant's  property,  as  a  rate  basis,  $25,838,891.11.  It  will, 
therefore,  be  observed  that  the  diversity  of  opinion  between  ap- 
plicant's expert,  Wyer,  in  fixing  the  fair  value  of  applicant's 
properly  for  rate  making  at  slightly  over  $53,000,000,  and  Pro- 
testant's expert  in  fixing  the  same  value  upon  his  basis  at  slight* 
ly  less  than  $26,000,000,  is  duo,  not  so  much  to  any  great  dif- 
ference between  the  value  of  applicant's  property  on  the  basis 
of  reproduction  new  less  depreciation  as  compared  with  invest- 
ment cost,  but  to  the  appreciated  value  which  the  applicant  fixes 
upon  its  acreage  as  a  basis  for  rate  making. 

As  has  been  stated,  on  December  31,  1918,  applicant's  gas 
acreage  was  carried  on  its  books  at  an  investment  cost  of  $6,<- 
597,224.91.  At  that  time  applicant  set  up  on  its  books  as  rep- 
resenting the  increased  or  appreciated  value  of  this  acreage,  thp. 
sum  of  $31,778,111.42,  making  the  total  value  of  applicant's 
gas  acreage  as  carri^  on  its  books,  $38,375,336.33.  Applicant's 
vitness,  Wyer,  fixes  the  value  of  this  acreage  at  $29,860,500^ 
on  the  basis  of  market  value,  as  will  be  hereinafter  shown.  Ap- 
plicant's witness,  Dr.  I.  C*  White,  fixes  the  value  of  these  leases^ 
including  producing  wells,  at  $42,000,000,  and  applicant's  wit- 
ness, John  Davidson,  fixes  the  value  of  this  acreage  at  $32,7 W,-* 
770.  The  methods  by  which  these  witnesses  arrived  at  their 
epnclusion  regarding  the  value  of  this  acreage  will  be  herein^ 
after  discussed* 

It  has.  beeoi  the  practice  and  ouBtom,  of  the  applicai^t  wheni  ad*^ 
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ditional  acreage  is  required,  to  charge  to  capital  the  expense  of 
obtaining  same,  whether  bonus^  rental  or  purchase  price,  and 
thereafter  to  charge  to  operating  ^q^nses  the  delay  rentals  or 
royalties  paid  for  carrying  such  acieage.  The  aggregate  of  the 
expense  of  acquiring  this  acreage  is  the  sum  at  which  it  was 
carried  upon  the  books  of  the  c(»npany  as  inyestment  on  and  prior 
to  December  31,  1918.  It  will  be  observed  by  referring  to  page 
602  of  Bulletin  43,  Case  585,  that  there  has  been  relatively  little 
variance  in  the  area  of  the  operated  and  unoperated  acreage 
carried  by  the  applicant  from  1911  to  1916,  inclusive.  The  on- 
operated  acreage  in  1916  being  770,034,  and  the  operated  acre- 
age 52,349,  while  on.  January  1,  1919,  the  unopefated  acreage 
held  by  the  applicant  was  696,792,  and  the  operated  acreage 
56,874,  showing  a  decrease  of  over  73,000  in  the  unoperated 
acreage  and  an  increase  of  approximately  4,500  in  the  operated 
acreage  from  December  31,  1916,  to  January  1,  1919.  The  ap- 
plicant claims  that  by  reason  of  the  development  and  extension 
of  its  plant  and  the  discovery  of  rich  gas  producing  territory-  its 
gas  acreage  has  appreciated  in  value  over  investment  cost  to  the 
extent  of  over  thirty-one  and  three  quarter  million  dollars,  and 
that  it  is  entitled  to  earn  a  reasonable  return  upon  this  increased 
value,  while  on  the  other  hand,  the  protestants  take  the  position 
that  the  applicant  is  entitled  to  no  allowance  for  any  alleged 
appreciation  in  the  value  of  its  gas  acreage,  and  must  be  con- 
fined to  investment  cost,  plus  allowance  for  overhead,  going  value 
and  working  capital  as  the  basis  of  its  rates. 

Mr.  Wyer  arrives  at  his  conclusion  that  applicant's  leases  or 
gas  acreage  is  worth  $29,860,500,  or  $23,263,276  more  than  in- 
vestment oost^  upon  the  basis  of  exchange  or  market  value  of  said 
acreage;  it  being  his  opinion  that  it  would  sell  for  that  or  a 
greater  amount  in  the  open  market,  from  a  willing  seller  to  a 
willing  buyer.  Dr.  White  includes  in  the  $42,000,000  valuation 
he  fixes  upon  this  acreage  the  value  of  the  producing  wells  drilled 
thereon  by  the  applicant  He  arrives  at  his  valuation  by  assum- 
ing that  a  certain  percentage  of  the  applicant's  acreage  will  pro- 
duce a  given  number  of  million  cubic  feet  of  gas,  ranging  from 
ten  million  to  as  low  as  two  million  per  acre.  He  further  as- 
sumes that  the  applicant  is  now  earning  at  present  rates  a  profit 
of  6  cents  per  thousand  upon  the  gas  produced  and  Bold  by  it, 
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and  that  it  will  earn  an  equal  amount  upon  the  gas  yet  remain- 
ing in  the  ground  which  he  estimates  this  acreage  will  ultimately 
produce  before  it  id  exhausted.  After  making  certain  allowances 
for  depletion  in  operated  acreage,  he  arrives  at  the  figure  above 
named.  The  witness,  John  Davidson,  finds  his  valuation  of  $32,- 
711,770,  by  assumfng  that  of  the  total  operated  and  unoperated 
acreage  held  by  the  applicant,  187,500  is  good  gas  producing 
territory,  that  will  yield  from  eight  to  ten  million  cubic  feet  per 
acre,  and  further  assuming  that  the  company  is  making  a  profit 
of  about  8^  cents  per  thousand  cubic  feet  from  gas  this  acreage 
will  ultimately  yield,  upon  this  basis  he  fixes  the  value  of  the 
137,500  acres  so  selected  at  $250  per  acre,  but  depreciates  the 
operated  acreage  $5,687,400  or  40  per  cent  for  depletion.  He 
estimates  the  remaining  undeveloped  territory  of  402,417  acres 
to  be  worth  $10  per  acre.  Witness  is  further  of  the  opinion  that 
applicant's  gas  acreage  .is  worth  an  additional  $10,000,000  on 
account  of  its  value  for  the  extraction  of  gasoline  from  the  gas 
contained  therein. 

Assuming  that  the  market  or  exchange  value  of  applicant's  gas 
acreage  has  appreciated  to  the  extent  stated  by  these  witnesses, 
in  excess  of  the  investment  cost,  is  the  applicant  entitled  to 
capitaliae  such  increased  value  aqd  require  its  patrons  and  con- 
sumers to  pay  a  reasonable  return  upon  such  increased  capital- 
ization, and  to  require  as  well  the  ceration  of  a  reserve  for 
depletion  so  as  to  amortize  and  return  to  the  stockholders  this 
appreciated  value  when  such  gas  acreage  is  exhausted  t 

Further  assuming  that  applicant  is  entitled  to  add  to  capital 
account  accrued  appreciation  in  the  value  of  its  gas  acreage,  can 
we  accept  as  the  fair  measure  of  that  value  a  sum  based  either 
upon  the  market  value  of  such  acreage  or  upon  a  value  based 
upon  assumed  profits  that  will  arise  from  the  sale  of  the  gas  con- 
tained in  such  acreage  at  a  profit  entirely  dependent  upon  rates, 
the  reasonableness  and  propriety  of  which  are  in  question,  or 
can  a  basis  of  value  be  considered  in  a  rate  case  which  is  depend- 
ent upon  a  rate  fixed,  or  to  be  fixed,  when  rates  themselves  are 
in  dispute? 

These  questions  can  only  be  fairly  answered  by  getting  back 
to  the  original  proposition  of  what  element  or  elements  are  fair- 
ly to  be  considered  as  entering  into  and  making  up  that  fair  value 
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which  courts  and  Commissions  have  said  is  the  siim  or  amount 
upon  which  the  utility  is  entitled  to  earn  a  fair  return.  It  would 
be  a  waste  of  time  and  space  to  take  iip  and  consider  the  variouB 
elements  which  courts  and  Commissions  have  held,  must  be  taken 
into  consideration  in  arriving  at  the  fair  value  of  the  utility's 
property  used  and  useful  in  the  public  service.  The  two  methods 
here  presented  by  the  evidence  for  arriving  at  the  fair  value  of 
applicant's  property  is  reproduction  cost  new  less  depreciation 
plus  the  appreciated  value  of  gas  acreage  as  claimed  by  appli- 
cant or  investment  cost  less  depreciation,  as  contended  for  by 
the  protestants.  Aside  from  gas  acreage,  the  difference  in  the 
contentions  of  the  applicant  and  the  protestants  as  to  the  value 
of  applicant's  physical  property  is  relatively  so  small  as  to  only 
nominally  affect  the  result  should  either  theory  be  adopted.  It 
is  plainly  apparent,  however,  that  it  is  of  the  utmost  importance, 
not  only  to  the  applicant,  but  to  the  piiblic  as  well,  that  the  ques- 
tion of  the  value  to  be  assigned  to  applicant's  gas  acreage  should 
receive  the  most  careful  and  painstaking  consideration. 

The  appreciation  in  the  value  of  this  acreage  claimed  as  a 
capital  charge  by  the  applicant  equals  or  exceeds  the  valuation 
claimed  for  all  of  its  other  investments.  If  the  applicant  is  en- 
titled to  earn  a  reasonable  return  upon  the  appreciated  value  of 
its  gas  acreage,  the  public  must  respond  in  largely  increased  rates 
to  supply  the  revenue  needed  for  this  purpose.  On  the  other 
hand,  if  the  applicant  is  not  entitled  to  capitalize  this  unearned 
increment,  the  effect  upon  the  rates  to  be  allowed  will  be  sub- 
stantial and  material. 

.  The  applicant,  in  support  of  its  position  upon  this  question, 
relies  upon  the  decision  of  this  Conunission  in  the  cases  of  Be 
Clarksburg  Light  &  Heat  Co.  P.U.K.1917A,  577;  Re  West  Vir- 
ginia Caitral  Gas  Co.  P.TJ.R.1918C,  453,  and  the  decision  of 
the  Supreme  Court  of  the  United  States  in  the  cases  of  Smyth 
v.,  Ames,  169  U.  S.  466,  547,  18  Sup.  Ct.  Eep.  418,  42  L.  ed. 
819 ;  San  Diego  Land  &  Town  Co.  v.  National  City,  174  U.  S. 
739,  756,  19  Sup.  Ct.  Eep.  804,  43  L.  ed.  1154;  San  Diego  Land 
&  To^vn  Co.  v.  Jasper,  189  U.  S.  439,  47  L.  ed.  892,  23  Sup. 
Ct.  Eep.  571 ;  Stanislaus  v.  San  Joaquin  &  K.  Eiver  Canal  Co. 
192  U.  S.  201,  24  Sup.  Ct.  Eep.  241,  48  L.  ed.  406;  Willcox 
V.  Consolidated  Gas  Co.  212  TJ.  S.  19,  29  Sup.  Ct  Eep.  192,  53 

P.XT.R.1920C. 

Digitized  by  VjOOQIC 


HE  UNITED  FUEL  GAS  CO.  693 

!•  ed,  382;  Des  Moines  Gas  Co.  v,  Des  Moines,  238  U.  S-  163, 
P.U.R.1916D,  577,  59  L.  ed.  1244,  35  Sup.  Ct  Rep.  811,  and 
the  decisions  of  certain  state  courts  and  (Commissions,  -wliich 
enunciate  the  fanjiliar  principle  that  "what  the  company  is 
entitled  to  demand  in  order  that  it  may  have  just  compensation, 
is  a  fair  return  upon  the  reasonable  value  of  the  property  at  the 
time  it  is  being  used  for  the  public ;  "  and  further  that  in  ascer- 
taining that  ^'reasonable  value''  we  must  take  into  consideration 
"the  original  cost  of  construction,  the  amount  expended  in  per- 
manent improvements,  the  amount  and  mai-ket  value  of  its  bonds 
and  stocks,  the  present  as  compared  with  the  original  cost  of 
construction,  the  probable  earning  capacity  of  the  property  un- 
der particular  rates  prescribed  by  statute  and  the  sum  required 
to  meet  operating  expenses,"  And  that  all  of  such  elements  are 
"to  be  given  such  weight  as  may  be  just  and  right  in  each  case." 

In  the  Clarksburg  Light  &  Heat  Co.  case,  Morgan^  Commis- 
sioner, says: 

"If  one  has  been  fortunate  in  purchasing  or  leasing  unde- 
veloped or  partially  developed  territory  at  a  remarkably  low 
figure  and  by  subsequent  energy  and  labor,  developed  said  terri- 
tory, thereby  making  a  ^sure  thing'  out  of  a  probability  and  ma- 
terially enhancing  the  value  thereof,  he  is  certainly  entitled  to 
that  increased  value,  even  though,  as  suggested,  it  may  be  dif- 
ficult to  ascertain  definitely  what  that  increased  value  is*" 
[P.U.R.1917A,  677,  593,] 

And  in  the  West  Virginia  Central  Gas  Co.  case: 

"They  (gas  leaseholds)  are  generally  obtained  at  small  cost, 
delay  rentals  paid  out  of  operating  expenses,  while  being  carried 
and  developed  by  the  utility.  It  would  not  be  fair  to  give  to  the 
utility  the  benefit  of  all  this  increase  in  value.  It  should  be  re- 
warded for  the  business  acumen  and  foresight  of  its  officers  and 
agents,  but  the  consumer  is  entitled  to  receive  some  credit  for 
the  delay  rentals  which  have  been  included  in  operating  expenses 
and  paid  by  him.  After  making  proper  allowance  for  deprecia- 
tion, due  to  depletion  s^nd  exhaustion,  we  are  of  opinion  that 
$541,050  or  $50  per  acre  is  a  fair  value  of  the  leaseholds  owned 
by  said  petitioners."     [P.U.E,1918C,  453,  463.] 

In  these  two  caises,  the  Commission  allowed  the  utility  a  cer- 
tain value  upon  its  gas  acreage  and  in  each  case  that  value  was 
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in  excess  of  tbe  investment  cost  and  would  necessarily  be  con- 
strued as  including  a  certain  amount  of  unearned  increment  or 
appreciation,  resulting  from  the  develot)ment  of  the  property 
since  the  acreage  was  acquired.  Many  courts  and  Commissions 
have  allowed  appreciation  of  land  values  in  arriving  at  the  fan 
value  of  utility  properties,  but  we  have  found  no  case  where  such 
appreciation  has  been  claimed  or  allowed  in  gas  leaseholds  unless 
the  cases  above  mentioned  can  be  so  construed. 

Counsel  for  protestants  vigorously  contend  that  in  arriving 
at  the  fair  value  of  applicant's  property,  used  and  useful  in  its 
gas  business,  controlling  effect  should  be  given  its  efficient  invest- 
ment in  such  property  as  shown  by  its  books,  plus  reasonable 
allowance  for  intangible  value  rather  than  adopt  the  method 
urged  by  counsel  for  applicant  for  the  ascertainment  of  the  fair 
value  of  said  property.  And  in  support  of  their  position,  coun- 
sel for  protestants  cite  and  exhaustively  review  many  of  the  de- 
cided cases  by  courts  and  Commissions  dealing  with  this  sub- 
ject. 

Undoubtedly  the  Supreme  Court  of  the  United  States  has  not 
receded  from  its  pronouncement  in  Smyth  v.  Ame8,^namely,  that 
each  of  the  elements  there  found  to  properly  enter  into  the  con- 
sideration of  fair  value  should  be  given  such  weight  as  may  be 
just  and  right  in  each  case.  However,  there  is  a  noticeable  ten- 
dency in  the  more  recent  decisions  to  give  controlling  effect  eith- 
er to  the  actual  investment  cost  or  to  reproduction  new  less  de- 
preciation. 

The  supreme  court  of  West  Virginia,  in  the  case  of  Coal  & 
Coke  R.  Co.  V.  Conley,  67  W.  Va.  1^9,  191,  67  S.  E.  613,  in  de- 
fining what  should  be  taken  into  consideration  in  arriving  at 
fair  value,  says : 

"However,  it  seems  to  be  generally  held  thaty  in  the  absence 
of  peculiar  and  extraordinary  conditions,  such  as  a  more  costly 
plant  than  the  public  service  of  the  community  requires,  or  the 
erection  of  a  plant  at  an  actual  though  extravagant  cost,  or  the 
purchase  of  one  at  an  exorbitant  or  inflated  price,  the  actual 
amount  of  money  invested  is  to  be  taken  as  the  basis  and  upon 
this  a  return  must  be  allowed  equivalent  to  that  which  is  ordi- 
narily received  in  the  locality  in  which  tiiie  business  is  done,  up- 
on capital  invested  in  similar  enterprises.     In  addition  to  thifl| 
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consideration  must  be  given  to  the  nature  of  the  investment,  a 
higher  rate  being  r^arded  as  justified  by  the  risk  incident  to  a   • 
hazardous  investment.^ 

Justice  Hohnes  discussing  this  question  in  the  case  of  San 
Diego  Land  &  Town  Co.  v.  Jasper,  189  U.  S.  439^  23  Sup.  Ct. 
Rep.  571,  47  L.  ed.  892,  uses  the  following  language: 

"It  no  longer  is  open  to  dispute  that  under  the  constitution 
^what  the  company  is  entitled  to  demand,  in  order  that  it  may 
have  just  compensation,  is  a  fair  return  upon  the  reasonable 
value  of  the.  property  at  the  time  it  is  being  used  for  the  public' 
San  Diego  Land  &  Town  Co.  v.  National  City,  174  TI.  S.  739, 
19  Sup.  Ot.  Eep.  804,  43  L.  ed.  1154.  That  is  decided  and  is 
decided  as  against  the  contention  that  you  are  to  take  the  actual 
cost  of  the  plant,  annual  dcipreciation,  etc.,  and  to  allow  a  fair 
profit  on  that  footing  over  and  above  expenses." 

Justice  Hughes  defines  the  scope  of  the  inquiry  in  the  ascer- 
tainment of  fair  value  in  the  Minnesota  Rate  Case  (230  U.  S. 
352,  83  Sup.  Ct.  Eep.  729,  57  L.  ed.  1511) : 

"The  ascertainment  of  that  value  is  not  controlled  by  artificial 
rule.  It  is  not  a  matter  of  formulas,  but  there  must  be  a  reason- 
able judgment,  having  its  basis  in  a  proper  consideration  of  all 
relevant  facts.  The  scope  of  the  inquiry  was  thus  broadly  de- 
scribed in  Smyth  v.  Ames  (169  U.  S.  646,  647, 18  Sup.  Ct.  Rep. 
418,  42  L.  ed:  819).^' 

Further  from  the  same  case: 

"(1)  The  basis  of  calculation  is  the  'fair  value  of  the  prop- 
erty' used  for  ihe  convenience  of  the  public.  Smyth  v.  Ames, 
supra.  Or,  as  it  was  put  in  San  Diego  Land  &  Town  Co.  v. 
National  City,  supra  (p.  767) :  *What  the  company  is  entitled 
to  demand,  in  order  that  it  may  have  just  compensation,  is  a 
fair  return  upon  the  reasonable  value  of  the  property  at  the  time 
it  is  being  used  for  the  public'  See  also  San  Di^o  Land  &  Town 
Co.  V.  Jasper,  mpra;  Willcox  v.  Consolidated  Gas  Co.  suprd,^* 

And  again: 

**And  where  the  inquiry  is  as  to  the  fair  value  of  the  property, 
in  order  to  determine  the  reasonableness  of  the  return  allowed 
hy  the  rate-making  power,  it  is  not  admissible  to  attribute  to  the 
property  owned  by  the  carriers  a  speculative  increment  of  value 
over  the  amount  invested  in  it  and  beyond  the  value  of  similar 
r.U.R-1920C. 
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property  owned  by  others,  solely  by  reason  of  the  fact  that  it  is 
used  in  a  public  service.  That  would  be  to  disregard  the  esseiir 
tial  conditions  of  the  public  use,  and  to  make  the  public  use  de- 
structive of  the  public  ri^t'' 

The  New  Hampshire  Commission,  Ee  Berlin  Electric  Li^t 
Co.  3  N.  H.  P.  S.  C.  174,  seems  to  correctly  state  the  principle. 

"The  inquiry  where  a  question  of  rates  is  involved  is  simply 
to  determine  a  'fair  return'  upon  a  ^fair  value.'  And  we  take  it 
that  any  value  is  a  fair  value  which  fair  and  reasonable  men 
would  say  ought  to  be  attached  to  the  property,  under  all  the 
circumstances  of  the  particular  case,  for  the  purpose  of  measur- 
ing the  return  which  the  public  should  pay  to  the  owner. 

''As  a  general  working  principle,  original  investment,  or  in 
the  absence  of  evidence  as  to  that,  cost  of  reproduction,  which 
probably  more  accurately  than  any  thing  else  reflects  original 
investment,  may  be  taken  as  of  primary  importance,  but  neither 
can  be  controlling  as  to  the  final  conclusion.  All  the  facts  must 
be  considered  and  given  such  weight  in  each  case  as  shall  be 
fair  alike  to  the  owner  and  the  public." 

And  the  California  Commission,  Be  Water  Bates  and  Serv- 
ice, 2  Cal.  B.  C.  464,  and  the  supreme  court  of  California,  San 
Di^o  Water  Co.  v.  San  Diego,  118  Cal.  672,  hold  that  the  cost 
of  the  investment,  prudently  made^  is  the  proper  measure. 

The  question  of  whether  or  not  appreciation  or  unearned  in- 
crement should  be  included  in  arriving  at  that  fair  value  upon 
which  a  rate  of  return  is  to  be  based  does  not  command  an  una- 
nimity of  opinion  among  courts,  Commissions,  and  text-writers 
upon  this  subject  In  the  case  of  Willcox  v.  Consolidated  Gas 
Co.  212  U.  S.  19,  29  Sup.  Ct  Eep.  192,  53  L.  ed.  382,  Justice 
Peckham,  delivering  the  opinion  of  the  court,  uses  this  language: 

"If  the  property  which  l^ally  enters  into  the  consideration 
of  the  question  of  rates  has  increased  in  value  since  it  waa  ac^ 
quired,  the  company  is  entitled  to  the  benefit  of  such  .increase.'' 

But  this  language  is  later  qualified  by  the  statement  that  there 
may  be  cases  when  property  values  have  increases  so.  enormously 
as  to  make  a  rate  based  thereon  unjust. 

In  Simpson  v.  Shepherd,  230  U.  S.  352,  83  Sup.  Ct  Rep. 
729,  67  L.  ed.  1511,  the  supreme  court  for  the  first  time  examined 
the  question  of  land  values  as  bearing  upon  the  proper  basis 
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for  establishing  public  utility  rates.  Mr.  Justice  Hugbes,  while 
again  using  the  general  language  with  reference  to  present  value 
found  in  the  earlier  cases,  gave  to  the  railroads  considerable  less 
than  the  reproduction  value  new  of  their  lands,  or  the  present 
value  thereof,  based  upon  the  cost  of  present  acquisition.  At 
page  455  of  the  printed  opinion,  Justice  Hughes  says : 

"Assuming  that  the  company  is  entitled  to  a  reasonable  share 
in  the  general  prosperity  of  the  communities  which  it  serves, 
and  thus  to  attribute  to  its  property  an  increase  in  value,  still 
the  increase  so  allowed,  apart  from  any  improvements  it  may 
make,  cannot  properly  extend  beyond  the  fair  average  of  the 
normal  market  value  of  the  land  in  the  vicinity  having  a  similar 
character.     Otherwise  we  enter  the  realm  of  mere  conjecture.*' 

And  further: 

''The  increase  sought  for  'railway  value'  in  tkese  cases  is  an 
increment  over  all  outlays  of  the  carrier  and  over  the  values  of 
similar  land  in  the  vicinity.  It  is  an  increment  which  cannot 
bo  referred  to  any  known  criterion  but  must  rest  upon  a  mere 
expression  of  judgment,  which  finds  no  proper  reason  or  stand- 
ard in  the  transaction  of  the  business  world.  It  is  an  increment 
which,  in  the  last  analysis,  must  rest  on  an  estimate  of  the  value 
of  the  railroad  use  as  compared  with  other  business  uses;  it  in- 
volves an  appreciation  of  the  returns  from  rates  (when  rates 
themselves  are  in  dispute)  and  a  sweeping  generalization  em- 
bracing substantially  all  the  activities  of  the  community.  For 
an  allowance  of  this  character  there  is  no  warrant." 

Accepting  the  rule  as  laid  down  by  the  United  States  Supreme 
Court  that,  as  a  general  rule,  land  should  be  included  at  its  pres- 
ent or  appreciated  value,  the  New  York  Public  Service  Com- 
mission in  Re  Gas  &  Electric  Rates  of  the  Queens  Borough  Gas 
&  E.  Co.  2  N.  T.  P.  S.  0.  (1st  Dist.)  544,  and  again  in  May- 
hew  V.  Kings  County  Lighting  Co.  2  N".  Y.  P.  S.  C.  (1st  Dist.) 
659,  adopted  a  method  of  treating  appreciation  as  income,  there- 
by neutralizing  in  part  the  eifect  of  appreciated  land  values  in 
the  determination  of  reasonable  rates. 

Mr.  Whitten,  a  recognized  authority  on  the  subject  of  rate 
making,  thinks  the  New  York  method  the  just  and  logical  one. 
At  page  124,  §  124,  of  his  Treatise  Valuation  of  Public  Service 
Corporations,  he  argues  as  follows: 
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^'The  company  is  entitled  to  a  reaaanable  return  on  the  prop- 
erty it  devotes  to  a  public  use;  but  it  is  not  equitably  entitled  to 
a  rea9Q(Dable. return  plus  an  additional  return  brought  about  by 
the  appreciation  of  land.  Such  appreciation  is  clearly  a  part  of 
the  return  that  the  company  is  receiving  on  its  property.  In 
treating  the  annual  appreciation  as  so  much  income  and  permit- 
ting the  company  to  earn  a  fair  return  on  the  present  appreciated 
value  of  its  property,  the  New  York  Public  Service  CommissioB 
has  adopted  a  just  and  logical  method." 

The  Public  Service  Commissicm  of  the  state  ef 'Washington^ 
discuasing  the  question  of  appreciation  (Public  Service  Commis* 
sion  V.  Pacific  Teleph.  &  Teleg.  Co.  P.U.R1916D,  947,  953) 
says: 

**The  courts  never  intended  to  require  ratepayers  to  contribute 
additional  returns  to  the  utility,  by  reason  of  all  ^mearned  in- 
crement,' vrhich  in  many  cases,  if  considered  as  a  part  of  the 
^rate  base,'  would  result  in  rates  absolutely  prohibitiva" 

The  Indiana  Public  Service  Commission,  in  the  recent  case 
Re  Indianapolis  Water  Co.  P.  U.K.  1919 A,  448,  470,  in  consider- 
ing this  question,  makes  the  following  observations: 

^^It  is  recognized,  of  course,  that  many  authorities  can  be  cited 
which  hold  that  appreciation  of  land  values  should  be  allowed. 
Generally  speaking,  these  decisions  have  their  origin  in  or  follow 
precedents  of  days  when  utilities  were  not  protected  against  de- 
preoiation,  and  when  the  capitalization,  management  and  use  of 
property  dedicated  to  the  public  service  were  not  controlled  by 
regulatory  restrictions  which  a  modem  conception  of  the  obliga- 
tions of  public  utilities  has  impelled." 

[1]  Applicant's  witnesses  in  arriving  at  their  estimate  of  the 
appreciated  value  of  its  leaseholds  base  their  conclusions  in  the 
one  case  upon  market  value  and  in  the  other  upon  earnings  which 
are  dependent  upon  rates.  Assuming  that  applicant  is  entitled 
to  an  allowance  for  this  appreciated  value,  are  we  justified  in 
accepting  the  opinion  of  those  witnesses  as  to  such  appreciated 
value  when  based  on  such  premises?  The  authorities  we  have 
examined  uniformly  hold  that  an  estimate  of  value  of  the  prop- 
erty of  a  public  utility,  based  upon  market  value  which  is  deter- 
mined by  the  rate  of  return,  or  upon  earnings  when  the  reascm- 
ableness  of  the  return  or  earnings  is  in  question  must  be  rejected. 
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This  view  is  clearly  presented  by  decisions  of  many  of  the 
state  Commissions,,  from  which  we  quote: 

**But  if  the  price  at  which  proper^  may  he  sold  were  to  be 
permitted  to  fix  its  value,  then,. since  the  earnings  of  a  property 
ordinarily  determine  the  price  at  which  it  will  sell,  it  would  fol- 
low that  no  reduction  in  rates  could  be  made  which  would  reduce 
earnings  and  value  fixed  by  earnings.  Values  would  tend  to  the 
highest  amount  upon  which  rates,  at  the  highest  point  that  could 
be  profitably  charged,  would  pay  a  return,  and  public  regulation 
of  rates  would  become  constitutionally  impossible/'  Be  Berlin 
Electric  Light  Co.  3  N.  H.  P.  S.  C.  174, 182,  "It  should  be  un- 
derstood by  utilities  pud  the  public  alike  and  recognized  by  Com- 
missions and  oourts,  that  when  jou  take  away  from  an  enterprise 
the  right  to  determine  for  whom  and  for  what  price  it  will  con- 
duct its  business,  you  have  eliminated  the  possibility  of  apply- 
ing the  same  rules  of  value  as  obtain  in  an  unregulated  enter- 
prise. Value,  as  commercially  understood,  is  something  which 
cannot  be  determined  until  after  the  earning  power  is  determined, 
and  the  fact  upon  which  Commissions  are  asked  to  find  when 
asked  to  find  value  as  commercially  understood  is  a  fact  which 
finally  has  no  eodstence  until  after  the  authority  of  the  state  has 
.  been  exercised  in  determining  the  proper  conditions  upon  which 
the  business  shall  be  conducted,  the  proper  rates,  and  so  the 
earning  power."  Monterey  v.  Coast  Valleys  Gas  &  E.  Co.  4 
Cal.  R.  C.  1374,  83  A.  T.  &  T.  Co.  Com.  L.  895. 

See  also  New  York  Conomission,  Be  Fuhrman  v.  Cataract 
Power  Co.  8  N.  T.  P.  S.  C.  (2d  Dist.)  666;  Whitten,  Valuation 
of  Public  Service  Corporations,  §  67. 

[2]  While  the  conflict  in  the  authorities  qTK>ted  is  apparent, 
yet  the  most  recent  and  carefully  considered,  cases  are  opposed  to 
the  theory  that  utilities  are  entitled  to  allowance  for  apprecia- 
tion,  especially  in  cases  where  the-  increase  claimed  from  this 
source  is  so  enormous  as  to  render  it  necessary  to  unreasonably ' 
iacrcase  rates  to  the  public  should  such  value  be  recognized.  In 
most  cases  whei:e  unearned  increment  has  been  allowed  it  has 
related  to  the  value  of- land,  which  is  more  rendily  suso^iibjie 
of  ascertainment  than  in  the  case  here  presented.  .Since,  however, 
the  conclusions  of  applicant's  witnesses  are  based  upon  inad- 
missible {nremisep)  it^seen^s  that  even  if  we  were  of  opinion. to 
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allow  the  appreciated  value  claimed  for  applicant's  gas  acreage, 
there  is  bo  competent  evidenced  before  us  to  show  the  extent  of 
such  increased  value. 

Relatively,  few  cases  have  been  decided  by  courts  and  Com- 
missions involving  the  placing  of  a  value  upon  gas  leaseholds 
in  rate  cases. 

In  Ee  Northeastern  Oil  &  Gas  Company,  a  proceeding  by  the 
Ohio  Public  Utilities  Commission  to  fix  the  rate-making  value 
of  the  properties  of  this  company,  decided  May  19,  1916,  and 
reported  in  P.TJ.R1916D,  692^  the  company  claimed  that  a 
sum  should  be  allowed  and  capitalized  representing  the  value  of 
some  18,000  acres  of  gas  leases  on  land  held  for  future  and  pres- 
ent supply.  Some  of  this  territory  was  developed,  but  most  of 
it  not.  Expert  witnesses  placed  valuaticms  upon  the  leaseholds 
ranging  from  about  $25,000  to  $500,000. 

The  Commission  refused  to  place  a  valuation  upon  these  lease- 
holds, saying: 

"It  is  extremely  difficult  to  find  any  fair  basis  on  which  to 
calculate  the  value  of  gas  leases,  and  especially  those  covering 
undeveloped  territory.  However,  the  Commission  is  of  the  opin- 
ion that  whatever  sums  are  necessarily  expended  for  acquiring 
and  holding  leases  upon  a  sufficient  amount  of  territory  to  meet 
present  demands  and  to  make  reasonable  provision  for  the  future 
should  be  treated  as  an  operating  expense;  and  when  this  matter 
comes  on  further  to  be  heard  with  reference  to  fixing  the  rate 
for  service,  proper  consideration  will  be  given  to  this  item,  treat- 
ing such  necessary  expenditures  as  an  operating  expense." 
[P.TJ.E.1916D,  692,  697.] 

Upon  appeal  of  the  Northeastern  Oil  &  Gas  Company  from 
city  ordinances  fixing  rates,  the  Ohio  Commission,  as  reported 
in  P.TJ.R.1917D,  790,  again  held  that  gas  leases  should  not  be 
capitalized,  saying  at  page  803: 

"In  fixing  the  permanent  valuation,  the  Commission  held  that 
the  leases  should  not  be  capitalized,  but  tiiat  a  sufficient  amount 
should  be  allowed  as  an  operating  expense  to  provide  for  acquir- 
ing and  holding  leases  to  safeguard  the  future,  and  to  pay  lease 
and  well  rentals.  We  have  allowed  the  sum  of  $7,122.05  for 
that  purpose." 

In  Ee  Iroquois  Natural  Gas  Co.  P.U.R1919D,  76,  a  pro- 
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ceeding  to  determine  the  reasonableness  of  proposed  natural  gas 
rates,  the  IsTew  York  Commission,  2d  District,  refused  to  allow 
a  value  per  acre  for  gas  leases.  The  method  used  by  the  gas  com- 
pany, as  stated  by  a  witness,  is  as  follows:  ^'When  a  leasehold  is 
first  acquired,  it  is  placed  in  a  division  known  as  unoperated 
acreage,  and  when  drilling  followed  and  a  producing  well  was 
developed,  that  acreage  was  put  in  the  operated  class  and  a  value 
per  acre  established  on  a  basis  of  production  over  a  period  of 
time.'' 

After  discussing  some  other  cases,  as  set  forth  on  page  90,  the 
Commission  said: 

'We  think  the  authorities  cited  discredit  the  accounting 
methods  adopted  by  the  respondent  in  the  respect  mentioned.  It 
would  seem  that  on  principle  as  well  as  authority,  such  methods 
are  ijiconsistent  with  the  tenets  of  rate  making  by  Public  Service 
Commissions  as  generally  sanctioned  by  the  courts.  The  expen- 
diture of  the  money  of  the  corporation  for  gas  leases  is,  of  course, 
a  Intimate  capital  expenditure;  but  to  swell  the  capital  account 
by  reason  of  gas  produced  by  the  corporation  on  such  leases 
would  seem  to  be  inadmissible." 

And  in  the  case  of  Landon  v.  Lawrence,  P.U.E.1916B,  331, 
342,  Public  Service  Commission  of  Kansas,  in  relation  to  the 
value  of  leaseholds,  said : 

''It  seems  proper  to  set  aside  from  the  earnings  of  the  com- 
pany a  sum  that  will  provide  a  return  upon,  and  an  ultimate 
amortization  of,  the  investment  in  leases  and  wells.  In  estimat- 
ing the  value  of  its  leases,  the  company  is  entitled  to  be  allowed, 
at  its  wells,  the  same  price  for  its  gas  that  it  was  obliged  to  pay 
to  other  producers,  under  similar  conditions.  In  determining 
the  value  of  its  leases  and  wells,  the  mining  prc^erties  should 
be  credited  with  their  net  earnings,  and  thus  this  portion  of  the 
business,  which  is  highly  speculative,  is  placed  upon  a  determin- 
able basis." 

And  further : — 

'llegarding  the  production  side  of  the  property,  the  earnings 
from  this  branch  of  the  business  during  1914  scarcely  exceeded 
the  expenses  of  operation.  Therefore,  it  may  be  fairly  consid- 
ered that  the  leaseholds  have  no  present  value,  based  upon  past 
earning  capacity,  and  that  the  only  value  remaining  in  the  pro- 

r.U.R.1920C. 


Digitized  by  VjOOQIC 


602  WEST  VIRGINIA  PUBLIC  SERVICE  COMMISSION. 

duction  property,  beyond  a  speculative  one,  is  represented  by 
material  now  in  the  wells  and  warehouses." 

On  appeal  from  this  decision  of  the  Kansas  Commission,  Lan- 
don  V.  Public  Utilities  Commission  of  Kansas,  242  Fed.  658, 
P.ir.R1918A,  31,  56,  57,  Boothe,  District  Judge,  says: 

"Furthennore,  no  valuation  is  included  for  leaseholds*  The 
Commission  made  no  allowance  for  these  leaseholds  in  the  vain- 
ation  fixed  by  it  for  rate  making,  but  it  made  an  allowance  of 
4  cents  per  thousand  cubic  feet  for  whatever  gas  was  obtained 
from  wells  covered  by  the  leases." 

...  If  this  last  increment  of  gas  from  the  leaseholds  was 
needed  to  make  up  the  supply,  a  reasonable  return  should  be 
allowed  for  it,  though  this  return  exceeded  the  price  paid  for  the 
rest  of  the  gas.  In  other  words,  the  leaseholds  should  logically 
be  valued,  and  this  value  amortized,  and  the  valuation  added  to 
the  capital  account  upon  which  returns  should  be  figured." 

On  appeal  to  the  Supreme  Court  of  the  United  States,  Public 
Utilities  Commission  v.  Landon,  P.U.R.1919C,  834,  249  U.  S. 
236,  63  L.  ed.  577,  39  Sup.  Ct.  Rep.  268,  this  point  is  not  dis- 
cussed or  decided,  although  the  holding  of  the  district  court  is 
reversed  on  the  interstate  commerce  question. 

[3,  4]  An  undeveloped  oil  and  gas  leasehold  cannot  fairly 
be  regarded  as  tangible  property.  It  merely  invests  the  lessee 
with  authority  to  enter  upon  the  land,  prospect  for  and  acquire 
and  produce  oil  and  gas.  '  Since  these  substances  are  hidden  in 
the  depths  of  the  earth  they  are  no  man's  property  until  by  drill- 
ing they  are  discovered  and  taken  into  possession;  nor  can  we 
forecast  what  the  result  of  this  exploration  will  be  or  what  any 
given  area  of  land  will  produce,  either  in  the  way  of  volume  of 
gas  or  quantity  of  oil.  Hence  the  business  of  exploring  for  and 
producing  oil  and  gas  is  in  its  very  nature,  experimental  and 
speculative,  hazardous  and  uncertain.  It  is  matter  of  gaieral 
knowledge  that  the  valuo  of  prospective  oil  and  gas  territory 
can  only  be  ascertained  with  any  degree  of  certainty  and  accu- 
racy when  fully  developed.  Promising  territory  may  prove  to 
be  unproductive  and  large  production  may  be  found  in  "wild 
cat"  or  unproven  fields.  Therefore,  on  account  of  the  uncertain 
and  speculative  character  of  gas  leaseholds,  and  in  view  of  the 
fact  that  there  is  a  constant  shifting,  especially  in  the  unoperated 
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acreage  of  the  applicant,  due  to  the  acquisition  of  new  territory 
and  the  abandonment  of  old  territory,  we  would,  indeed,  be  in- 
vading the  realms  of  uncertainty  of  speculation  and  conjecture 
to  place  upon  the  applicant's  acreage  any  such  valuation  for  rate- 
making  purposes  as  that  claimed  for  it  by  its  witnesses.  It  would 
seem  that  the  expense  of  acquiring  and  carrying  gas  leases  di- 
rectly enters  into  the  cost  production  and  never  was  properly 
chargeable  to  capital,  but  rather  to  operating  expenses,  but  in 
view  of  the  fact  that  a  vast  acreage  has  been  acquired  which  is 
designed  to  proteot  future  consumers,  it  would  be  unfair  and  in- 
equitable to  burden  the  present  ratepayers  with  all  of  the  ex- 
pense thus  incurred.  While  it  seems  proper  to  require  that  the 
carrying  charges  upon  all  of  these  leases  shall  be  paid  as  a  cur- 
rent operating  expense,  the  investment  cost  of  obtaining  them 
should  in  this  case,  be  spread  over  and  amortized  within  the 
probable  period  such  leases  will  be  used  and  put  into  production. 

In  view  of  what  has  been  said,  we  do  not  feel  justified  in  al- 
lowing as  a  capital  charge  a  sum  in  excess  of  the  actual  invest- 
ment cost  of  these  leases  and  that  only  with  the  understanding 
that  a  reserve  will  be  created  to  amortize  and  wipe  out  the  in- 
vestment cost  as  a  capital  charge  within  the  probable  life  of  said 
leases,  which  is  shown  to  be  from  15  to  20  years,  and  that  the 
expense  of  acquiring  and  carrying  all  leases  in  the  future  shall 
be  charged  to  operating  expenses  instead  of  capital.  Thus  pre- 
venting a  pyramiding  of  capital  to  such  an  extent  that  in  the 
dying  days  of  the  utility  its  rates  will  not  be  prohibitive  in  order 
to  assure  it  a  fair  return  upon  its  capital  investment. 

The  injustice  to  present  consumers  that  would  result  from  al- 
lowing as  capital  charge  the  valuation  per  acre  placed  upon  ap* 
plicant's  leaseholds  by  its  witaesses  may  be  graphically  illustrated 
by  reference  to  its  operating  experience  since  December  81,  1916. 
During  that  period  it  has  surrendered  and  abandoned  over  70,- 
000  acres  of  its  unoperated  leaseholds.  Assuming  that  20  per 
cent  of  this  abandoned  acreage  has  been  valued  at  $100  per  acre 
or  an  equivalent  of  $20  per  acre  for  100  per  cent  thereof  as 
claimed  by  applicant's  witness,  Wyer,  applicant's  capital  would 
be  depreciated  by  reason  of  the  surrender  of  this  acreage,  to  the 
extent  of  more  than  $1,400,000  in  round  figures,  and  in  the 
meantime,  during  the  same  period,  applicant's  consumers  would 
P.U.R.1920C. 
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have  been  paying  a  rate  to  include  a  fair  return  and  depreciation 
upon  this  immense  amount  of  capital,  which,  in  fact,  had  ceased 
to  exist.  Whatever  may  be  the  difPerences  of  opinion,  as  shown 
by  court  and  Commission  decisions,  as  to  the  ascertainment  of 
fair  value  for  other  property  of  a  gas  utility,  the  many  elements 
of  uncertainty  and  speculation  that  must  necessarily  enter  into 
all  opinions  regarding  the  value  of  gas  leaseholds  are  8o  obvious 
and  well  known  as  to  render  it  manifestly  unjust  and  unreason- 
able to  place  any  value  upon  such  property  in  excess  of  its  actual 
cost 

It  follows  from  what  has  been  said  that  we  must  now  disap- 
prove the  conclusions  reached  by  this  Conmiission  on  the  ques- 
tion of  the  valuation  of  leaseholds  in  the  case  of  Re  Clarksburg 
Light  &  Heat  Co.  [P.U.E.1917A,  577]  and  Re  West  Virginia 
Central  Gas  Co.  [P.U.R.1918C,  453]. 

During  the  development  period  of  a  gas  utility,  we  have 
thought  it  proper  to  require  that  the  investment  in  drilling  wells, 
both  tangible  and  intangible,  should  be  properly  charged  to  cap- 
ital, but  in  its  declining  days,  when  such  investment  is  only  for 
the  purpose  of  keeping  up  and  maintaining  the  property  and  its 
production  in  its  normal  condition,  it  becomes  necessary  to  charge 
a  portion  of  this  expense  to  operation,  as  otherwise  the  utility 
will  accumulate  a  capital  investment  which  it  would  be  impossible 
to  amortize  within  its  useful  life.  The  same  process  of  reason- 
ing would  apply  to  the  expense  of  acquiring  and  carrying  prob- 
able gas  producing  or  reserve  acreage.  And  since  it  is  shown  by 
the  evidence  that  the  applicant  has  reached  the  peak  of  its  pro- 
duction and  that  the  same  is  now  declining,  it  would  be  obvious- 
ly unjust  and  improper  to  permit  a  further  accumulation  of 
capital  to  be  ultimately  amortized  by  future  ratepayers. 

[6]  Our  conclusion,  therefore,  is  to  allow  the  applicant  to 
include  as  a  part  of  its  capital  investment  the  actual  cost  of  ob- 
taining the  gas  acreage  it  now  holds,  upon  which  it  will  be  per- 
mitted to  earn  a  return  until  such  time  as  the  same  shall  be 
amortized  and  wiped  out  as  a  capital  charge.  It  will  be  pei^ 
mitted  to  set  aside  each  year  a  reasonable  sum  as  a  reserve  for 
amortizing  its  leasehold  investment,  until  the  same  shall  be  ab- 
sorbed and  its  capital  to  that  extent  reduced.  All  normal  future 
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expense  of  acquiring  and  carrying  gas  acreage  should  be  charged 
to  operating  expense  and  not  added  to  capital  account. 

We  are  of  opinion  to  allow,  subject  to  the  conditions  above  set 
forth,  the  applicant's  entire  investment  in  unoperated  acreage, 
because  of  the  fact  that  since  our  former  decision  in  Case  585 
applicant's  production  and  sale  of  gas  has  nearly  doubled,  and 
it  does  not  affirmatively  appear  that  under  present  conditions 
Applicant's  investment  in  unoperated  acreage  is  more  than  will 
reasonably  be  required  to  meet  its  future  demands. 

[6]  No  evidence  has  been  offered  to  justify  a  change  or  modi- 
fication of  our  conclusions  r^arding  the  treatment  of  applicant's 
gasoline  business,  and  we  still  adhere  to  our  opinion  as  expressed 
in  Case  585,  that  applicant's  investment  in  its  gasoline  business 
should  be  excluded  from  its  gas  investment  and  one-half  of  the 
net  profits  arising  therefrom  credited  to  production  expense.  We 
are  further  of  the  opinion  that  these  profits  should  be  assigned 
to  the  localities  and  divisions  upon  the  basis  of  sales. 

We  are  unable,  from  the  facts  presented  by  this  record,  to 
accurately  determine  what  proportion,  if  any,  of  applicant's  in- 
vestment in  gas  leaseholds  should  be  assigned  to  oil  investment, 
but  if  both  oil  and  gas  is  produced  from  the  same  lease,  the  in- 
vestment in  such  leaseholds  should  be  apportioned  between  the 
two  businesses  on  an  equitable  basis.  , 

[7]  While,  as  a  general  proposition,  investment  in  incom- 
plete construction  should  not  be  included  in  ascertaining  fair 
value,  but  on  account  of  the  lapse  of  time  since  this  application 
was  filed,  we  are  of  opinion  that  it  is  highly  probable  that  the 
investment  in  incomplete  construction,  as  shown  in  "Syffert  Ex- 
hibit No.  1,"  is  now  a  useful  elem^it  of  applicant's  gas  prop- 
erties, and  should^be  given  consideration  in  arriving  at  the  fair 
value  of  its  property  now  devoted  to  the  public  service. 

Looking  at  the  whole  matter  broadly  and  without  undertaking 
to  fix  a  value  upon  the  separate  items  of  applicant's  property 
but  considering  it  as  an  inseparable  whole  and  giving  such  weight 
as  seems  just  and  right  to  the  investment  cost  and  reproduction 
cost  new  less  depreciation,  including  tangible  and  intangible 
values,  and  its  property  rights  in  the  gasoline  business,  we  are  of 
opinion  that  the  fair  value  of  applicant's  property,  as  a  basis  for 
rate  making,  is  approximately  the  sum  of  $80,000,000. 
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As  will  hereinafter  appear^  in  apportioning  the  value  of  ap- 
plicant's property  and  its  eaminga  and  expenses  as  between  its 
wholesale  and  retail  business,  and  as  between  localities  and  divi- 
sions, we  have  followed  substantially  the  rules  and  principles 
laid  down  in  Bulletin  No.  43,  Case  586  [Re  United  Fuel  Gas 
Co.  P.U.R.1918C,  193],  and  will  not  here  repeat  what  we  there 
said.  However,  in  making  this  assignment  and  apportionment, 
less  wei^t  has  been  given  to  the  distance  factor  in  allocating 
the  transmission  investment,  for  the  reason  that  taking  into 
consideration  applicant's  whole  system  of  connected  mains  and 
lines,  its  various  compressor  stations  and  the  location  of  its 
sources  of  gas  supply,  aside  from  leakage  and  waste  in  transmis- 
sion, the  distance  factor  seems  to  have  but  little  more  than  nom- 
inal effect  upon  the  cost  of  transporting  gas  from  applicant' s  gas 
fields  to  its  several  West  Virginia  divisions.  Proceeding  upon 
the  basis  here  outlined,  we  have  apportioned  and  assigned  the 
value  of  applicant's  property  as  betwe^i  its  wholesale  and  retail 
business  and  between  localities  and  divisions,  as  shown  in  the 
following  table: 

Wholesale    $20,000,000 

City  of  Charleston 3.850,000 

Kentucky  and  Ohio  dietrictB  3,000,000 

Other  West  Virginia  districts 2,030,000 

City  of  Huntington   1,130,000 

[8]  Considering  now  the  question  of  the  propriety  of  allow- 
ing as  an  operating  eixpense  Federal  income,  excess -profit  and 
other  war  taxes  paid  by  the  applicant,  we  are  of  opinion  to  ad- 
here to  our  views  as  stated  in  Case  663  in  Be  Hope  Natural  Oas 
Company,  decided  January  11,  1919: 

^The  applicant  is  not  entitled  to  charge  as  an  operating  ex- 
pense the  excess  profit  tax  paid  the  Federal  ^vemment,  inas- 
much as  we  are  of  the  opinion  that  it  was  the  purpose  and  in- 
tention of  the  Congress  to  levy  said  tax  so  as  to  become  a  charge 
to  be  equally  borne  by  all  of  the  citizens  of  the  United  States, 
falling  within  the  same  class,  as  a  war  measure,  and  the  burden 
of  such  taxation  should  not  be  in  this  case,  shifted  from  the  ap- 
plicant to  its  consumers." 

And  to  permit  the  applicant  to  include  in  eoqpense  of  operation 
federal  income  but  not  excess  profit  and  other  war  taxes. 

Further  supporting  thia  conclusion  is  the  fact  that  dividends 
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paid  to  Stockholders  by  corporations  are  subject  only  to  surtax, 
and  ii  the  applicant  were  permitted  to  include  as  operating  ex- 
penses the  excess  profit  and  jvar  taxes  it  will  be  required  to  pay 
its  stockholders  would  entirely  escape  this  taxation  except  for 
the  relatively  small  anoount  of  surtax  on  dividends.  It  does  not 
appear  from  the  record  what  amount  of  the  total  taxes  paid  by 
applicant  in  the  past  is  attributable  to  Federal  income  tax  but 
we  estimate  from  the  information  contained  in  Hagenah's  re- 
port that  such  tax  will  amount  to  approximately  $150,000  an- 
nually, based  upon  applicant's  operating  experience  for  the  last 
preceding  year,  and  that  amount  will  be  allowed  in  our  estimate 
of  applicant's  future  operating  expenses. 

In  arriving  at  the  net  revenue  applicant  should  be  entitled  to 
earn  for  the  purpose  of  a  return  upon  the  fair  value  of  its  prop- 
erty and  as  an  allowance  for  depreciation  and  depletion,  we  have 
taken  into  consideration  that  rates  in  excess  of  what  the  service 
is  reasonably  worth  are  prohibitive,  but  that  in  fixing  rates  re- 
gard must  be  given  not  only  to  the  value  of  the  investment  or  the 
fair  value  of  the  utility's  property,  but  as  well  to  the  cost  of  the 
service  and  the  value  of  the  service.  In  the  instant  case,  the 
value  and  continuity  of  the  service  rendered  by  the  applicant  is 
recognized  and  adndtted.  It  is  likewise  obvious  that  the  appli- 
cant has  been  peculiarly  fortunate  in  the  selection  of  its  territory 
and  the  construction  of  its  plant;  that  its  investments  have  been 
made  with  more  than  ordinary  prudence,  skill  and  judgment, 
and  that  its  managing  officers  are  efficient  and  capable. 

[9]  Extraordinary  skill  and  judgment  in  location  and  con- 
struction of  plant,  and  economical,  efficient  operation  and  man- 
agement and  superior  service  must  be  rewarded,  as  lack  of  such 
must  be  penalized,  in  the  rate  of  return.  Two  utilities  having 
the  same  investment  cost  and  the  same  gross  income  and  engaged 
in  the  same  business,  may  be  entitled  to  widely  divergent  rates 
of  return  by  reason  of  the  existence  or  nonexistence  of  the  very 
elements  above  mentioned.  We  have  also  recognized  the  di- 
minished value  of  any  given  rate  of  return  measured  by  its  pur- 
chasing power  in  other  commodities. 

Applying  these  principles  we  have  arrived  at  the  conclusion 
that  the  applicant  is  entitled  to  earn  annually  the  sum  of  ap- 
proximately $5,000,000  in  excess  of  all  proper  operating  ex- 
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penses,  for  a  reasonable  return  upon  the  fair  value  of  its  prop- 
erty and  for  depreciation  reserve,  including  the  sum  of  $500,* 
000  as  a  reserve  for  the  amortization  of  its  investment  in  lease* 
holds. 

During  the  vear  ending  May- 31,  1919,  the  applicant  had  gross 
earnings  from  its  gas  sales  to  the  amount  of  $6,146,166.  Of 
this  sum  $8,785,333  is  assignable  to  its  wholesale  business  and 
$2,360,883  to  its  retail  business  and  the  earnings  from  its  retail 
business  is  further  subdivided  and  assigned  to  localities  and  di* 
visions,  as  follows. — 

City  of  Charleston  $780,990 

City  of  Huntington  203^10 

Other  West  Virginia  districts 528,160 

Kentucky  and  Ohio  districts  848,373 

During  the  same  period  applicant's  total  gas  expenses  were 
approximately  $2,500,000,  of  which  there  is  assignable  to  its 
wholesale  business,  $1,625,000,  and  to  retail,  $875,000;  a  retail 
being  further  subdivided  as  follows : 

To  the  City  of  Charleston $340,000 

To  the  City  of  Huntington 100,000 

To  other  West  Virginia  districts 200,000 

To  Kentucky  and  Ohio  districts 235,000 

From  the  foregoing  it  appears  that  the  applicant  is  earning 
a  reasonable  return  upon  its  investment  "in  other  West  Virginia 
districts"  and  "Ohio  ftnd  Kentucky  districts,"  but  is  not  earning 
a  fair  return  upon  its  investijaent  in  its  wholesale  business  and 
its  retail  business  in  the  cities  of  Charleston  and  Himtington. 

Durii^  the  year  1917  applicant  sold  in  round  figures  60,600- 
000  M  cubic  feet;  1918,  57,000,000  M  cubic  feet,  and  for  the 
year  ending  May  31,  1919,  65,500,000  M  cubic  feet. 

We  have  estimated  that  applicant's  revenue  from  gas  sales 
for  the  year  beginning  December  1,  1919,  at  present  rates,  will 
be  approximately  $6,000,000,  and  its  gas  expenses,  including  an 
estimate  of  $150,000  for  Federal  income  tax  and  excluding  $700,- 
000,  50  per  cent  of  the  estimated  net  earnings  from  gasoline, 
will  be  approximately  $2,000,000,  leaving  applicant's  net  earn- 
ings for  return  upon  the  fair  value  of  its  jWDperty  and  for  de- 
preciation, including  $500,000  for  the  amortization  of  its  gas 
leases,  $4,000,000. 

As  we  have  before  stated,  we  are  of  opinion  that  applicant 
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should  have -net  eaniings  of  $6,000,000  for  purposes  of  return, 
depreciation  and  amortization.     Therefore,  the  applicant  seems 
entitled  to  eam'approximately  $1,000,000  more  than  the  revenue 
it  will  receive  from  estimated  sales  of  gas  at  preset  rates. 
Applicant's  entire  capital  stock  is  owned  hj  the  Columbia  Gas 

6  Electric  Company  and  Ohio  Fuel  Supply  Company,  in  the 
proportion  of  61  and  49  per  cent,  respectivelyi  During  the  year 
ending  May  31,  191d,  these  two  companijes  purchased  gas  from 
the  ai^licant  in  excess  of  18,000,000  M  cubic  feet,  at  a  price  of 

7  cents  per  thousand.  The  avera^  price  of  gas  sold  by  applicant 
to  other  wholesale  purchasers  for  liie  ^ame  period  was  in  excess 
of  11  cents  per  M  cubic  feet.  Ass;uning  that  applicant  will  sell 
to  its  said  two  stockholding  companies  16,000,000  M  cubie  feet 
for  the  ensuing  year  and  that^said  s^tockholdere  should  pay  tlie 
average  price  of  from  11  to  11^  cents  per  thousand  for  said  gas, 
tl^s  would  increase  applicant's  income  from  -this  souirce  from 
$640,000  to  $720,000,  leaving  the  remainder  of  the  $1,000,000 
additional  revenue  to  be  supplied  by  its  consumers  in  the  <^ities 
pf  Charleston  and  Huntington,     ,  . .  ,      .  > 

During  the  year  last  above  named  applicant  aold^  to  its  indus- 
trial consumiers  in  Charleston  approximately  5,000,000  M  oubic 
feet,  and  to  its  do^nestic  consupaers  approximately  1,700,000  M 
cubic  feet,  at  an  average  price  of  11.52  cents  per  K  cubic  feet^ 
and  during,  the  sanjie  period  it  sold  to  its  consumers  in  the  city 
of  Huntington  approximately  1,260,000  M  cubic  feet,  at  an 
average  price  of  1^.29  cents  per  M  cubic  feet  Of  the  total  gas 
sold  in  Huntington  ^ore  than  1,000,000  M  cubic  feet  was  to  do- 
mestic consumers,  hence  the  comparatively  large  difference  in 
the  average  price  received  for  gas  sold  in  these  two  cities. 

[10]  Since  the  recent  decision  of  the  supreme  court  of  West 
Virginia  in  the  case  of  Clarksburg  Light  &  H^t  Co.  v.  Public 
Service  Commission,  —  W.  Va.  — ,  100  S.  E.  551,  P.TI.R 
1920A,  639,  the  question  of  whether  or  not  the  applicant's  busi- 
ness of  furnishing  gas  to  industrial  consumers  ia  a  part  of  its 
general  public  utility  business  and  subject  to  regulation  by  this 
Commission,  is  no  longer  open.  The-  court  there  decides  that 
this  Commission  is  by  the  statute  creating  it  iuArested  with  juris- 
diction to  regulate  the  rates  of  gfts  companies  engaged  in  the 
business  of  a  public  utility;  that  the  u^e  to  which  the  gas  they 
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sell  is  devoted  is  not  the  test  by  wliich  our  authority  to  regulate 
their  rates  is  determined;  and  that  to  permit  such  a  utility  to 
oonduct  a  part  of  its  business  under  public  r^alation  and  a  sub- 
stantial part  under  private  contract  would  be  disastrous  to  the 
public  as  the  rates  the  public  would  be  required  to  pay  would  be 
dependent  upon  the  rates  fixed  by  private  contract  or  vice  versar, 
and  thus  defeat  the  very  end  sought  to  be  attained  by  public 
regulatioiL  While  a  large  percentage  of  the  applicant's  revenue 
is  derived  from  sales  to  wholesale  consumers  under  private  con- 
tracts where  the  gas  may  be  moving  in  intestate  commerce  and 
to  consumars  in  the  states  of  Ohio  and  Kentucky,  where  we  have 
no  jurisdiction  to  pasa  npop  the  reasonableness  of  the  rates 
charged,  yet,  in  arriving  at  the  reasonableness  of  the  rates  of 
applicant  to  be  charged  to  its  West  Virginia  consumers  we  must 
necessarily  take  into  consideration  the  reasonableness  of  the  rates 
charged  all  of  its  consumers  in  order  tiiat  West  Virginia  con- 
sumers may  not  be  required  to  pay  more  tha|i  their  fair  propor- 
tion of  the  aggr^ate  earnings  respondent  is  entitled  to  receive. 

We  are,  therefore,  of  the  opinion  to  allow  the  applicant  to 
increase  its  present  rates  to  domestic  consumers  in  the  city  of 
Charleston  4  cents  net  per  thousand  cubic  fjeet;  and  its  present 
rates  to  industrial  consumers,  in  the  first  block,  4  cents  per 
thousand  cybic  feet;  and  in  the  second  and  third  blocks,  5  cents 
per  thousand  cubic  feet ;  and  to  increase  its  present  rates  in  the 
city  of  Huntington,  to  domestic  consumers,  4  cents  per  thousand 
cubic  feet,  and  to  its  industrial  consumers,  in  the  first  block,  1 
c^it  per  thousand  cubic  feet,  and  in  the  second  block  3  cents  p^r 
thousand  cubic  feet,  and  for  the  third  block  4  cents  per  thousand 
cubic  feet 

All  of  the  applicant's  rates  within  the  various  towns,  villages 
and  communities  included  in  what  is  termed  the  '^Charleston 
Division"  and  the  "Huntington  Division,"  wiD  be  adjusted  so 
as  to  conform  to  the  rates  allowed  for  the  city  of  Charleston  and 
the  city  of  Huntington,  respectively.  Public  buildings  and 
schools  will  be  given  the  same  rate  as  industrial  consumers  in 
both  the  city  of  Charleston  and  the  city  of  Huntington,  but  shall 
have  preference  over  industrial  consumers  in  gas  service,  and 
their  supply  shall  not  be  curtailed  unless  neciessary  to  meet  the 
demands  of  domestic  consumers. 
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There  are  aonu^  inequalities  in  the  localities  6ei*T^d  by  ^^'ap- 
plicant included  in  the  term  "Other  West  Virgiiiia  Districts^" 
but  as  we  have  pointed  ont^  these  localities  are  now  paying  ap- 
proxii^ately  their,  fair  proportion  of  the  eaniings  the  applicant 
ifl  entitied  to  receive  from  its  public  service  business ;  therefor^; 
we  are  of  opinion*  that  we  are  not  at  this  time,  and  for  this  rea- 
son alone,  justified  in  awarding  any  substantial  inci^se  in  the 
rates  of  a,ppliQaiit  now. in  effect  in  these  districts,  except  to  ^e 
extent  necessary  to  equalize  said  rates  and  remove  anyiunjuat 
discrimination. 

The  domestic  rate  at  Clendenin  is  lower  than  that  of  other 
communities  similarly  situated^  but  on  account  of  the  favorable 
contract  obtained  by  the  applicant  from  the  local  diytribtitii^ 
company  at  Clendenin  for  the  purchase  oi  gas,  we  are  not  at 
this  time  disposed  to  disturb  the  'present  rate  for  domestic  serv- 
ice at  that  point.  ,  .     ^ ,    , 

An  order  will  be  entered  conforming  to  our  conclusions  as 
herein  announced. 

ORDER 

This  day  this  cause  came  on  to  be  finally  heard  upon  tlM^  Appli- 
cant's original  and  amended  petitions;  answers  of  protestants; 
evidence  taken  and  exhibits  and  reports  filed  therewith,  and  up- 
on Argument  and  briefs  of  counsel : 

Upon  consideration  whereof,  -for  the  reasons  set  forfli*  in  thfe 
written  opinion  in  this  case,  which  is  hereby  made  a  part  hereof, 
it  is  ordered: 

(1)  That  the  applicant,  United  Fuel  Gas  Compan^^'be,  iediiA 
it  is  hereby  given  authority  ai^d  permission  to  increase  its  rates 
to  domestic  and  industrial  consumers  for  natural  gas  supjilied 
an<f  furnished  by  said  applicant,  to  the  extent  and  upon  the  terms 
and  conditions  following: 


Citj  of  Charleston: 

' ' ." 

Pimp^fc 

Domestic 

22e 

Kt 

Industrial: 

First  160,000    ; 

21c 

Ic 

Second  150,000 

20c 

.  lo 

AH  ov«r  300,000 

16c 

lo 

City  of  Huntington: 

'     ••'!*./ 

Domestie 

22e 

Ic 

Indnetrial: 

,    1 

•  '  '  .  •    *•  ^-     - 

First  150,000 

220 

•Ic 

Second  160,000  - 

;39c; 

Ic*  • 

All  over  300,000 

ISO 

Ic    } 
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,  And  £v  the  following  named  cities,  towns,  villages  aiid  oom- 
munities,  to  wit: 

.  Anna,  Bannister^  Blue  CreeiE,  Cedar  Qrove^  Oeredo,  Culloden, 
Elk  View,  Fort  Oay,  Gkj,  Hurricane,  Hunt,  Jordan  Creek,  Een- 
ova^  Kermit,  King,  Eyger,  Lock  Seven,  McClanaham,  MiUiken, 
Newton,  Ona,  Poca,  Quick,  Rich  Creek,  Reedj,  Sissonville, 
Three  Mile,  Walgrove  and  Walton : 

.  Domestic  rate  per  1,000  cubic  feet,  25  cents;  diaoount,  2  cents. 

Kanovai  Diacount 

2e 

Ic 
U 
le 

le 

1« 

Ic 
le 


le 
le 
le 

Se 


le 
le 
le 

2e 


le 

le 
to 

lo 

le 
le 

Ic 

All  rural  districts  in  the  counties  of  Cabell,  Lincoln,  Kana- 
wha, Boane^  Putnam,  Wayne,  Jackson  and  Mingo,  where  pres- 
ent rate  for  domestic  service  is  25  cents  or  less  per  1,000  cable 
feet^  domestic  25  cents;  discount  2  cents. 
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The  figures  given  above  represent  the  quantity  of  gas  imeasured 
in  thousand  cubic  feet  and  the  rate  per  1,000  and  discount  al- 
lowed for  payment  within  the  discount  period.  Except  as  here- 
in otherwise  expressly  provided,  the  applicant  shall  allow  a  dis- 
count upon  all  monthly  bills  in  the  case  of  domestic  consumers 
of  2  cents  per  1,000  cubic  feet  for  payment  on  or  before  the  10th 
day  of  the  month  for  gas  consumed  during  the  preceding  month ; 
and  in  the  case  of  industrial  consumers,  of  1  cent  per  1,000  cubic 
feet  for  payment  on  or  before  the  20th  day  of  the  month  for  all 
gas  consumed  during  the  preceding  month. 

The  applicant  is  further  authorized  to  charge  and  collect  a 
minimum  of  50  cents  per  month  for  each  domestic  consumer, 
whether  the  amount  of  gas  used  at  the  rates  herein  fixed  equals 
that  sum  or  not 

(2)  The  applicant's  petition  for  all  other  and  additional  in- 
creases in  rates,  as  set  forth  in  ^^Exhibit  A"  filed  with  said  peti- 
tion, is  refused,  and  unless  otherwise  indicated  in  the  foregoing 
schedule,  the  rates  of  the  applicant  now  in  effect  in  the  various 
cities,  towns,  villages,  communities  and  rural  districts,  now  sup- 
plied by  it,  shall  contiliue  and  remain  in  effect  until  the  further 
order  of  this  Commission. 

(3)  The  increases  hereby  allowed  shall  become  effective,  as  to 
domestic  service,  from  and  after  the  last  meter  readings  made 
by  the  applicant  in  the  month  of  December,  1919,  provided  said 
readings  are  npt  made  earlier  than  the  2Qth  day  of  saidr  month, 
and  as  to  manufacturing  or  industrial  service,  from  and  after 
the  20th  day  of  December,  1919 ;  but  said  rates  shall  not  become 
effective  until  the  applicant  shall  have  filed  with  the  seeretary 
of  this  Commission  proper  tariffs  showing  the  increases  in  accord- 
ance with  this  order. 

(4)  This  application  is  refused  in  so  far  as  the  same  seeks  au- 
thorily  and  permission  to  withdraw  applicant's  published  rates 
and  to  discontinue  its  service  to  industrial  consumers. 

Note«-— Depreciation  in  case  of  natural  gas  plant  has  been  said  to 
>  differ  from  the  problem  presented  by  other  utilities.  Thus  in  Se 
We^t.VirginiaGeiitsalOas  Company,  Case  No.  9^9,  March  ai»  1920, 
the  West  Yirgiftia  CMftinission  said:  '^Dqpreciiition,  as  applied  to 
a  gas  utility  is  some  what  of  a  misnomer.  For  the  water,  electric, 
or  railway  utility,  it  is  the  sum  which  thken  together  with  the  al- 
P.U.IL1920C. 
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lowance  for  current  maintenance  will  tal^e.  care  of  leaewala  and  le- 
placementg  and  keep  the  property  in  100  .per  cent  condition  through- 
out the  indefinite  term  of  its  existence.  In  the  case  of  the  gas 
iltility^  it  is,  accurately  speaking,  the  sum  which  should  be  set  aside 
annually  to  amortiae  and  return  to  its  stockholders  the  value  of 
their  investment,  less  its  prospective  salvage  value,  when  the  gas 
fields  are  ez^usted.  The  sum  allowable  fo^  this  purpose  is  prop- 
erly based  upon  the  prospective  useful  life  of  the  utility  rather  than 
a  fixed  percentage  or  the  fair  value  of  its  property,  and  varies  ac- 
cording to  the  pertinent  facts  in  each  particular  case.  The  sum  to 
be  set  aside  annually  for  this  purpose  should  remain  constant 
throughout  the  normal  rate  period,  and  if  ackially  earned,  should, 
in  arriving  at  the  return  upon  investment,  be  annually  subtracted 
from  the  fair  value.  To  illustrate:  A  given  gas  utility  may  have  a 
fair  value  of  $1,000,000  and  a  prospective  life  of  ten  years  with  a 
probable  salvage  value  of  20  per  cent.  In  this  case  the  sum  to  be 
set*  aside  for  depreciation  annually  should  equal  one-tenQi  of  80  per 
cent  of  the  fair  value  and  when  earned  should  be  taken  from  the 
fair  value  in  cansiderating  a  rate  of  return  to  the  stockholders,  so 
that  for  the  last  year  of  its  life  the  utility  is  entitled  to  earn  such 
net  sum  as  will  produce  the  full  rate  of  depreciation  fixed  for  the 
period  and  in  addition,  a  fair  return  upon  die  fair  value  not  there- 
tofore amortized  or  absorbed  by  prior  earned  depreciation.** 


WIjSCONSIN  RAIIiROAD  COMMISSION. 

BE  UfTEB-COUNTY  TELEPHONE  COMPANY. 

[U-1873.]  ,  .  . 

Meiwm  '^  i>peraHng  expenses  —  BeUermenM  and  repidcem&nU. 

1.  ^penditures,.  on  account  of  additions  to  plant  and  eqaipmaii» 
should  be  charged  against  the  property  and  plant  account  and  ex- 
penditures made  necessary  on  account  oi  replacing  of  worn-out  items 
of  property,  should  be  charged  against  the  depreciation  reserve,  since 

<  sueh  charged  are  not  in'  any  sense  of  the  term  to  be  c<^ftidered  as  direct 
operatii^  ezpensea.' 

Depreciation  —  TeHephanea  —  Amount, 

2.  The  Wisconsin   Ck>mmi88ion   generally   eonsidert   ^at  a  tele- 
phone company  operating  a 'grounded  telephone  'system,  serving  ap-* 
pixnimately  371  subscribers  ot^r  82  eireaits,  is  eatitled  t^  earn  about 
ii  pereent  to  meet  its  depreciation  and  ialtrwb  ckargea. 


[March  31,  19204 
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AppLiCAtioK  for  authority  to  increaBe  telephone  rates ;  grant- 
ed. 

By  the  Commission:  Application  in  ihe  above-entitled  mat- 
ter was  filed  with  the  Commission  on  February  21st  and  a  hear- 
ing was  held  at  the  oflSces  of  the  Commission  March  17,  1920, 
at  which  the  applicant  was  represented  by  Frank  A.  Bower,  Pres- 
ident   No  appearances  were  entered  in  opposition. 

The  applicant  at  present  charges  $12  a  year  per  subscribers ; 
on  account  of  the  advance  in  switching  rates  and  other  increased 
operating  expenses,  permission  is  requested  to  inoreaae  this  rate 
for  service  to  $15  a  year. 

The  Inter-County  Telephone  Company  owns  and  operates  a 
grounded  telephone  system  in  certain  sections  of  Pepin,  Buffalo, 
and  Dunn  counties.  Exchange  service  is  furnished  through  the 
switchboard  of  the  Home  Telephone  Company  at  Durand,  Tha 
company's  last  annual  report  shows  that  871  subscribers  are 
being  furnished  service  over  32  circuits.  All  instruments  are 
owned  by  the  company  and  the  company  does  all  the  maintenance 
work  and  furnishes  batteries  whenever  necessary.  The  subscrib- 
ers are  classified  as  164  stockholders  and  207  nonstockholders. 

In  the  following  table  i^  shown  a  comparison  of  the  company's 
income  aocounts  for  the  past  four  years  as  submitted  to  the  Com- 
mission in  the  annual  reports: 

TABLE  L 

Inter-County  Telephone  Company. 

Income  Btatetnents. 


Year  Ending  Dec.  31, 

1»16,. 

.      14)17. 

1018. 

1919. 

Revenues 

$3,803.98 

696.U0 

763.54 

l,26g.81 

144.00 

128.00 

11.25 

$4,186.93 

608.05 
732.76 
901.25 
138.60 
112.50 
«3.35 

$4,557.67 

TOl.OO 

790.00 

'  1,500.18 

loaso 

206.00 
65.00 

$4,460.27 

Operating  expenses: 

Central  office •' 

Wire  plant 

Substation    ........ 

Commercial  ........ 

€(eneral    ••••• 

945.99 

400.00 

651.54 

95.00 

252.00 

Undistribuied  ...... 

1,532.49 

Total  abtMreiteiOi'. 
Depreciation  ..••..*•. 

$3»012.00 
104.16 

$2,666.41 
457.08 
119.99 

$3,363.18 
100.00 
166.58 

$3,877.02 
100.00 

Taxes  ••••••• 

184.9« 

fotal 

"     $3,116.75 
.;   777.23 

$3,243.48 
943.45 

$3,629.76 
.        927.91 

$4,161.92 

"^fit  open^fng  revenue 

298.35 
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In  order  to  obtain  more  complete  infonnation  as  to  the  nature 
of  tlie  operating  conditions,  the  Commission's  accounting  staff 
made  a  thorongh  examination  and  audit  of  ^e  company's  income 
and  expenditures  for  the  year  1919.  The  results  of  this  audit 
are  set  forth  in  the  following  tabular  statement  showing  in  great 
detail  the  revenues  and  operating  expenses  for  this  period  of 
time: 

TABLE  n. 
Inter-County  Telephone  Company. 
Income  Btatement  a»  per  Audit — Year  Ending  Deo.  SI,  1919, 
Operfttin^  lU^enneft: 

Bentalfr— Cash  received  from  stockholders  $1,460.00 

Cash  received  from  nonstockholders 2^40.23 

Dividends  to  stoehholders  in  the  form  of  deduction 

from  rentals   ^ 328.50 

Balance  due  froin  all  subscribers  162.50 

Total    $4^91.23 

Operating  Expenses: 

Central  office  expense  (switching  charge)   $768.49 

Wire  plant  and  substation  labor    1^38.00 

Substation  material  expense    433.14 

Wire  plant  material  expense  54.42 

Treasurer's  salary 25.00 

Secretary's  salary  75.00 

President's    salary 50.00 

Stationery  and  stamps    38.17 

Directories     27.50 

Directors  meetings    84.00 

Traveling  expenses   , 36.00 

Liability  insurance   41.00 

Miscellaneous  expenses 19.44 

Total $2,890.16 

Taxes   11 7.60 

$3,007.66 
4]nQ]int  Available  for  depreciation  and  interest  .••...•..«. « -.  $14289^7 

In  comparing  the  reported  expenses  for  1919  and  the  adjusted 
expenses,  as  set  forth  in  Table  II,  a  very  marked  difference  in 
the  totals  is  observed.  According  to  the  company^s  report,  it  had 
available  for  depreciation  and  interest  only  $398.35.  The  audit 
made  by  the  Commidsion^s  accountants  shows  that  there  was 
.actually  available  for  these  purposes  $1,283.57.  We  shall  en- 
deavor to  point  out  the  reasons  and  explanations  for  these  incon- 
jgruities. 

There  appears  to  be  a  difference  of  several  hundred  dsllars 
between  the  revenues  As  lE^eported  and  as  sho^wn  by  the  audited 
>.u.R.i926a  ■  "  ..... 
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gtateaieat  .Thia  may  be  aqcouuteci  foir  ;b;  tb^  fact  that  the 'com- 
pany^ may  have  conaideired  oqlj  its  Q9&h  neoeipta  aa  refve&uea  and 
did  not  keep  ita  hooka  ao  aa  to  show  the  actual  earnings  iot  the 
year.  1%  haa  alsp  be^i  the  practice  to  aUow  to  auhscribera,  who 
are  stockholders  a  reduction  of  two  dollara  a  yeiar  in  their  reiKtals 
as  a  dividend,  payment  of  8  per  C6D;t  upon  a  $25  dollar  shaxe  of 
stock.  In  the  audited  statement^  an  adjustment  ismade  to  take 
care  of  this  deduction  so  as  to  ahow  what  tfa^  actual  earnings  of 
the  company  were  before  any  dividend  paymetta  were  made;  .It 
may  also  be  that  the  company  r^)orted  as.revenues  tolls  on  long 
distance  calls  which  in  turn  had  to  be  paid  over  to  the  connect^ 
ing  companies.  ;  i 

[1]  In  operating  expenses  a  large  adjustment  is  necessary 
because  the  company  has  included  amoiig  ita  expenses  all  charges 
for  new  construction  and  extensions^  and  also  for  renewals  and 
replacements.  Expenditures  made  on  account  of  additions  to 
plant  and  equipment  should  be  charged  against  the  property  and 
plant  account;  ei^penditures  made  necessary  on  account  of  the 
renewing  and  replacing  of  worn  out  items  of  property  ahould  be 
charged  against  the  depreciation  reserva  Such .  charges  may 
not,  in  any  sense  of  the  term,  be  considered  as  direct  operating 
expenses.  The  company  has,  at  various  times,  credited  small 
amounts  to  a  depreciation  reserve  account  but  has  at  no  time 
made  any  charge  against  it  for  reoonatruction  work.  We  are 
alao  quite  confident  that  it  is  the  practice  of  charging  all  new 
construction  to  operating  expenses.  This  belief  is  borne  out  ;by 
the  fact  that  the  property  and  plant  account  for  the  past  four 
years  has  been  carried  on  the  company's  books  at  exactly  the 
same  amount  even  though  there  has  been  an  increase  of  about 
thirty  subscribers  in  this  period  of  time.  The  company  in  its 
report  shows  that  its  direct  operating  expenses. were  $3,877.03 
in  1919 ;  the  Commission's  audit  shows  that  only  $2,890.16  should 
have  been  charged  to  operating  expenses.  The  difference  in  the 
two  amounts,  according  to  our  analysis,  muat  cover  additions  to 
plan|;  and  reconstruction  worL 

The  applicant  haa  had  in  effect  an  arrangement- with  the  Home 
Telephone  Company  at  Burand  whereby  it  received  switching 
and  exchange  service  at  a  rate  of  $2  a  year  per  subscriber.  After 
a. careful  investigation  ol  the  costs  of  giving  thia  switching  serv- 
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ice,  the  CasmisBioii,  in  an  oitier  dated  Novembea^  iSy  1919  (Ite 
Application  of'  the  Home  Telephone  Company  for  Authority  to 
Increase  its  Rate^)  provided  ti>at  the  eompaiii^  reeeiving  switch- 
ing service  at  Dnrand  diould  pay  $4.60  a  year  for  this  service 
instead  of  $2.  This  increase  in  switching  rates  increases  the 
Operating  expensed  of  the  applicant  about  $964.60  a  year  over 
and  above  the  expense  shown  in  Table  II.  The  cpmpany  paid 
its  maintenance  man  $80  a  month  up  to  August  1,  1919.  Since 
that  time^  he  has  been  getting  $100.  There  are  also  increases  in 
other  items  of  expense  due  to  higher  prices  of  materials  and  to 
higher  wages  paid  to  extra  labor.  This  wage  increase  of  the  line- 
man will  add  $140  to  year's  expenses  as  shown  above.  The  an- 
nual increase  is  $240 ;  this  is  not  to  be  added,  however,  to  the 
1919  operating  expenses  because  this  wage  increase  was  already 
in  effect  for  five  months.  We  estimate,  therefore,  that  the  direct 
operating  expenses  and  taxes  for  the  present  year  will  be  about 
$4,100. 

The  operating  revenues  for  1919,  as  per  adjusted  statement, 
were  $4,291.23.  The  applicant  proposes  that^ts  rates  be  in- 
creased $3  a  year  per  subscriber.  At  the  dose  of  the  year  1919, 
the  company  was  serving  871  subscribers.  This  proposed  ad- 
vance in  rates  would  result  in  increasing  the  applicant's  revenues 
$1,113,  bringing  the  total  estimated  revenue  up  to  about  $5,400. 
According  to  this,  the  company  should  then  have  at  the  end  of  a 
twelve  months'  period  about  $1,300  available  for  interest  and 
depreciation. 

[2]  The  Commission  generally  considers  that  a  tele^^one 
property  of  this  type  of  construction  is  entitled  to  earn  about 
14  per  oent  to  meet  its  depreciation  and  interest  charges.  Cap- 
italizing this  amount  of  $1,300  at  14  per  cent,  we  get  a  property 
value  of  $9,285.  The  Commission  does  not  have  at  hand  an* 
inventory  or  valuation  of  the  company's  plant  and  equipment 
In  applying,  however,  our  average  unit  costs  to  the  wire  and  pole 
miles  and  to  the  substation  equipment  which  the  applicant  ha3 
in  service,  we  arrive  at  an  amount  considerably  in  excess  of  $10,- 
000  as  the  plant  value.  We  feel,  therefore,  that  the  rates  author- 
ized herein  cannot  be,  in  any  way,  c6nsidered  excessive  or  un- 
reasonable. 

It  ia  therefore  «^dkred  «that  the  liiter-Odunty' Telephone  Com- 
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pany  t»e  antbotized  lo  dieeontiiitie  its  present  scbednle  of  rttes^ 
and  to  substitute  for  it  a  yearly  rate  of  $15  per  subscriber.  Tbia 
yearly  rate  may  be  collected  in  advance  in  semi^aimtial  instal- 
menta  and  may  become  effective  as  of  this  date. 
Dated  at  Kadison,  Wisconsin,  this  31st  day  of  March,  1920* 
Railroad  Commission  of  Wisconsin,"  Henry  E.  Tronlbowery 
Carl  D.  JachsOn^  and  John  S.  AUen^  CommisaicmGrs. 


CAIilFORNIA  RAHiROAD  COMMIfiSION. 

BE  PALO  VEBDE  ft  IMPERIAL  VALLEY  TBANSPOBTA- 
TION  COMPANY. 

[Decision  No.  7064,  Applieation  No.  6107.] 

Certificalea  of  public  convenience  —  Ante  trucks  —  €frounda  for  i^ 
fusal. 

Tho  California  ConunisBion  cannot  authorize  tlie  establishment  of 
an  auta  tmck  carrier  in  districts  regarding  which  there  is  no  showing 
that  adequate  service  does  not  already  exist,  merely  for  the  purpose  of 
permitting  the  applicant  to  serve  sufficient  territory  to  make  his  opera- 
tion profitable* 

[January  27,  19^0.] 

Application  for  a  certificate  of  public  convenience  and  neces- 
sity to  operate  an  auto  freight  truck  service  between  Los  Angeles 
and  Brawley,  Imperial,  El  Centre,  and  Blythe,  California;  cer- 
tificate granted  with  restrictions  as  t©  points  to  be  served. 

Appearances:  H.  L.  Boutell,  for  applicant;  M.  W.  Bead  and. 
C.  K.  Adams,  for  United  States  Railroad  Administration;  the 
Atchison,  Topeka  &  Sante  Fe  Railroad,  protestant;  Harry  T. 
Hennessey,  for  United  States  Railroad  Administration  j  Souih- 
ern  Pacific  Railroad,  protestant;  M.  Thompson,  for  American 
Railway  Express,  proteistant;  A.  E.  Warmington,  for  California 
Southern  Railroad,  protestant;  M.  Kagarisej  for  Keystone  Ex- 
press, protestant 

By  the  Commission:.  H.  L.  Boatell  and  H.  S.  Fnqua,  paart- 
ners  in  business  under  the  firm  name  and  style  of  Palo  Verde  & 
Imperial  Valley  Transportation  Company,  have  petitioned  the 
fiaihroad  Comomafisicoi  for  an  Drder  deelaring  that  public  coihi 
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fvoienee  and  necessity  i^uife  the  operation  bj  tbem  of  am  anV> 
frei|^t  truck  line  between  Loa  Angeles^  Beaumont,.  Imperial,  El 
Ceatiio,  Blytlie^  and  intermediate  points. 

A  public  hearing  on  diis  application  was  condactediby  examin- 
er Handford  at  Loa  Angeles  on  December  23,  1919,  i^e  oaatter 
was  duly  submitted,  and  is  now  ready  f<Mr  deciaion. 

Applicants  propose  to  charge  rates  i«  acc<H:(Utnoe  with  a  sched- 
ule marked  Exhibit  ^'A"  and  attached  to  the  application  in  this 
proceeding  and  to  operate  on  a  schedule  of  one  round  trip  daily, 
except  Sundays  and  holidays,  using  as  equipment  two  Packard 
trucks,  six-t(m  capacity,  with  six^cm  trailers,^  between  Loa  An- 
geles and  Coachella,  and  three  Packard  trucks,  two-ton  capacity^ 
between  Coachella,  Blythe,  and  Imperial  Valley  points. 

Applicants  rely,  as  justificatign  for  the  granting  of  a  certificate 
of  public  oonrenience  and  necessity  over  the  route  herein  sought, 
upon  ,the  alleged  fact  that  numerous  requests  have  been  received 
for  service  to  and  from  Imperial  and  Palo  Verde  points,  and 
allege,  by  reason  of  the  truck  service,  deliveries  may  be  made  at 
all  destinations  during  the  morning  hours  of  the  second  day  and 
that  this  expedited  service,  when  compared  with  the  alleged  time 
required  on  the  railroads  on  less  than  carload  business  of  from 
seven  to  ten  days  between  Los  Angeles  and  Blythe,  and  from 
four  to  five  days  between  Imperial  Valley  points  and  Los  An- 
geles, will  meet  the  demands  of  the  public  for  an  expedited  serv- 
ice over  the  routes  herein  proposed.  Witnesses  on  behalf  of  ap- 
plicant testified  as  to  conditions  existing  at  Coachella,  Thermal, 
and  Hecca.  The  president,  of  the  Chamber  of  Commerce  of 
Coachella  testified  that  the  residents  and  merchants  of  such  com- 
munity would  welcome  the  establishment  of  a  truck  line  to  Los 
Angeles,  alleging  that  considerable  trouble  has  been  occasioned 
by  reason  of  delayed  shipments,  and  that  many  commodities, 
formerly  transported  by  less  than  carload  freight,  now  are  han- 
dled by  express,  and  that  the  shippers  of  Coachella  and  the  adja- 
cent communities  would  be  able,  by  the  expedited  service,  to 
market  many  of  their  products  in  Los  Angeles  for  which  there 
is  at  present  no  opportunity  for  saR  The  secretary  of  the  Board 
of  Trade  of  Thermal  testified  that  the  need  existed  fcnr  a  track 
service  and  that  the  territory  between  Thermal  and  Mecca  pro- 
duces a  considerable  tonnage  of  vegetables  and  aiadlar  jHXMlucts^ 
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the  better  grades  of  such  products  b^ing  shipped  East^  but  th^ 
grades  not  suitable  for  the  eastern  market  could  be  disposed  of 
in  the  Los  Angeles  market,  provided  that  service,  such  as  is  of- 
fered by  applicant  herein,  was  available  to  the  shippers  and  pro- 
ducers in  such  section.  Complaint  exists  in  the  communities' 
above  mentioned  regarding  the  slow  deliveries  of  less  than  car- 
k)ad  freight  between  Los  Angeles,  Thermal,  Mecca,  and  Coach- 
ella. 

The  granting  pf  this  application  is  protested  by  the  United 
States  Bailroad  Administration  on  behalf  of  its  lessbrs,  the 
Southern  Pacific  Railroad  and  the  Atchison,  Topeka  &  Santa 
Fe.  Rail  way;  the  American  Railway  Express;  the  California 
Southern  Railroad  Company;  and  the  Keystone  Express. 

The  Southern  Pacific  Railroad  operates  freight  service  b^ 
tween  -Beaumont  and  Niland  for  less  than  carload  freight  every 
other  day ;  for  Imperial  Valley  points  service,  daily  except  Sun- 
day, in  each  direction. 

The  California   Southern  Railroad,   operating  in'  the  Palo 
Verde  Valley,  are  operating  freight  service  daily  except  Sunday, 
and  claim  to  be  furnishing  a  satisfactory  and  adequate  service; 
in  fact,  the  only  witness  testifying  for  applicant  as  to  condition3 
ill  the  vicinity  of  Blythe  and  the  Palo  Verde  Valley  testified 
thkt  the' service  on  shipments,  as^  rendered  by  the  California  . 
Southern  Railroad,  was  entirely,  satisfactory.     This  protestant 
claims  thkt  the  operation  of  its  line  results  in  a  deficit,  there 
being  about  three  months  in  the  year  in  which  practically  no, 
volume  of  freight  is  hauled,  although  regular  service  is  main- 
tained that  the  residents  of  the  Palo  Verde  Valley  may  receivei 
prop^  accommodation.     A  thrQugh  express  car  is  operated  to. 
l^lythe  from  Los  Angeles  and  freight  leaving  Los  Aiigeles  arrives: 
at  Blythe  on  the  secpnd  morning,  which  is  equivalent  to  the  serv- 
ice offered  by  the  applicant  herein,  and  it  is  further  alleged  that- 
no  ear  shortage  h^  existed  on  the  line  of  the  California  South-' 
em  Railroad  and  that  additional  service  will  be  supplied  at  any' 
time  that  the  demands  of  cthe  traflSc  will  ^justify  same.    It  is  alsil' 
alleged  that  a  new  extension  of  this  line  is  about  to  be  made  W' 
serve  the  new  town  of  Ripley  and  the  territory  tributary  thereto. ' 
This  extetision  is  beiug- made,  notwithstanding  the'gre^t  jsipj^nsa 
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opcaaloAod  this  prptestant  bj  reaaoa  oi  bad  wasbouta  wbich  im 
occurred  duryig  tbe  past  yeair. 

Tbe  ratea  propoaed  by  tbe  applicants  between  Loa  Angpeles  and 
Bljthe  are  the  same  ratea  as  the  combination  of  rates  of  the  At- 
ehisoxi;  Topeka  &  Santa  Fe  Railway  and  tha  California  Southern 
Railroad. 

A  witness  for  the  American  Railway  Express  testified  aa  to 
the  rates  and  service  betwe^i  Los  Angeles  and  the  points  sought 
by  applicants,  such  rates  being  higher  in  every  instance  than 
those  proposed  by  applicants,  but  the  service,  shipments  being 
handled  on  passenger  trains,  is  quicker  than  Uiat  proposed  by 
applicants  whose  service  more  closely  approximates  that  handled 
by  the  railroads  as  less  than  carload  freight    The  comparison  of 
the  rates,  as  proposed  by  applicants,  with  the  less  than  carload 
rates  of  the  Southern  Pacific  Company,  indicates  that  the  rates 
of  the  applicants  are  slightly  higher  than  those  of  the  Southsrn 
Pacific  Railroad  between  Los  Angeles  and  Beaumont,  Banning, 
Whitewater,  Palm  Springs,  Indio,  Coadiella,  Mecca,  Brawley, 
Imperial,  and  El  Centre,  and  such  higher  rates  may  be  justified 
in  view  of  the  fact  that  applicant  contemplates  store  door  pick-up 
and  delivery  within  certain  city  limits  at  all  points  except  Lob 
Angeles;  it  being  contemplated  to  establish  a  depot  in  Los  An- 
geles, at  which  point  all  ahipments  will  originate  and  be  de- 
livered. 

After  careful  consideration  of  all  the  evidence  in  this  proceed- 
ing, we  do  not  find  that  any  showing  has  been  made  by  applicants 
which  would  justify  the  granting  of  a  certificate  of  public  con- 
venience and  necessity  between  Los  Angeles,  Beaumont,  Ban- 
ning, San  Bernardino,  Blythe,  Brawley,  Imperial,  or  El  Centro. 
As  to  the  territory  between  Los  Angeles,  Whitewater,  Palm 
Springs,  Indio,  Coachella,  and  Mecca.  The  present  freight  serv- 
ice three  times  per  week  in  each  direction  evidently  does  not  meet 
the  requirements  of  the  shippers  and  receivers  of  freight  in  such 
territory  and  the  establishment  of  the  proposed  line  may  result 
in  a  sufficient  volume  of  business  being  developed  to  justify  its 
operation.  The  CcHumi^sion  cannot,  however,  in  the  absence  of 
affirmative  testimony,  authorize  the  establishment  of  a  new  car- 
rier into  districts  regarding  which  there  is  no  showing  that  ade- 
quate service  does  not  already  exist,  for  the  purpose  of  permit- 
P.U.R.1920C. 
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Yd'^T  ^^^  ^^  applicant  to  serve  suiBSicient  territory  and  to  make  his 
operation  pr.ofitaUQy«aBd  the/e7Jkobno9  1>q£o^.us  in  this  proceed- 
^  J,.  ing  does  not  indicate  that  the  residents  of  the  communities  in  the 
Palo  Verde  Valley  ^  or  Imperial  Valley  will  receive  any  better 
service  by  the  proposed  truck  line  or  at  as  favorable  rates  as  those 
now  in  effect  cm  the  lines  of  the  rail  carriers  serving  such  com- 
munities. Tbfirft  is^^sQ  no.^howirig  that  there  is  any  desire  9^ 
liie  part  of  residents  of  Beaumont,  Banning,  or  San  Bernardino 
for  the'  establishment  of  additional  sfervice  between  Los  Aigel^s 
and  sucli  points  or  from  sucK  points  tp  the  other  territory  for 
which  certificate  is  desired. 

The  Railroad  Gonunission  hereby  >d6clare8  that  public  oohtsil- 
ience  and  necessity  requires  the  operation  by  H.  L,  Boutell  and 
H.  S.  Fuqua,  as  partners  in  business  under  the  firm  name  and 
«tyle  of  Palo  Verde  &  Imperial  Valley  Transportation  Company, 
of  an  automobile  truck  line  as  a  common  carrier  of  freight  be- 
tween Los  Angeles,  Whitewater,  Palm  Springs,  Indio,  Coachella, 
and  Mecca;  provided,  however,  that  this  certificate  does  not  au- 
thorize the  carriage  of  any  freight  locally  between  Los  Angeles 
and  Banning  and  intermediate  points^  through  service  between 
Los  Angeles  and  the  territory  between  Whitewater  and  Mecca 
being  that  hereby  authorized.  It  is  further  provided  that  the 
rights  and  privileges  hereby  granted  may.  not  be  transferred  pr 
assigned  unless  the  written  consent  of  the  Railroad  Commission 
to  such  transfer  or  assignment  has  first  been  secured. 

It  is  hereby  ordered,  that  no  vehicle  may  be  operated  under 
this  certificate  unless  such  vehicle  is  owned  by  the  applicants 
herein  or  is  leased  by  such  applicants  under  a  contract  or  agree- 
ment on  a  basis  satisfactory  to  the  Railroad  Commission. 

It  is  hereby  further  ordered,  that  applicants  herein  shall,  with* 
in  ten  days  from  the  date  of  service  of  this  order,  file  a  written 
acceptance  of  this  certificate  with  the  Railroad  Commission. 

The  Commission  reserves  the  right  to  make  such  other  and 
further  ord^s  in  this  prooeeding  as  to  it  may  appear  just  and 
proper,  or  as,  in  its  opinion,  the  publie  convenience  and  necessity 
may  demand. 

Dated  at  San  Franeiaeo,  Calif  (Mrnia,  this  27th  day  of  January, 

1920. 
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order  ^f  I  this  GommiasiMi  to  daliyer'^tk)  Lwiulgelea  Qas  &  filec- 
trie  Corporation,  a  aupply  of  aatttrftljgM  safficjant  to  oftte  fxx  its 
domertio  tnd'ocjmmordal  consumers,  provide  it  is  .eomp^ossted 
therefotr  so  that  it  will  suffer  no  loss  as  oomparod  'with  the  le^renue 
derived  prior  to  the  time  when  it  out:off>its  industrial  (iotisiunars 
to  deliver  ga$:used  \xy  them  to  the  Los  Angele*  Qt3.6  EUeetric 
Corporation.  . .         » 

[1]  I  believe  it  must  be  held  that  this  Commission  has  power 
to  regulate  the  service  in  the  supply  of  gas  by  Midway  Company 
to  both  the  Southern  California  Gas  Company  and  to  Los  An- 
geles Gas  &  Electric  Corporation  and  that  the  contract  or  any 
contracts  which  in  terms  provide  conditions  of  such  service  are 
subject  to  the  powers  of  the  Commission. 

In  taercising  this  power,  however,  I  believe  the  Commission 
should  give  consideration  in  this  case  to  the  facts  with  relation 
to  bringing  the  natural  gas  to  Los  Angeles  and  its  delivery  to  . 
consumers  and  that  the  Commission  should  so  act  as  to  conform 
to  the  reasonable  rules  of  justice, 

[2]  It  appears  that  Southern  California  Gas  Company  has 
been  the  active  agency  for  the  promotion  of  the  use  of  natural 
gas  in  Los  Angeles  and  vicinity.  At  a  time  when  the  natural  gas 
brought  down  to  Glendale  by  ilidway  Gas  Company  did  not  find 
a  Complete  and  ready  sale,  Southern  California  Gas  Company 
vigorously  promoted  the  use  of  this  natural  gas  by  industry  un- 
til now  the  industrial  demand  far  exceeds  the  existing  supply. 
The  revenue  from  the  use  of  natural  gas  by  industry  is  a  sub- 
stantial pai-t  of  the  total  revenue  of  Southern  California  Gas 
Company.  Therefore,  it  appears  to  me  that  where  we  call  U|)oa 
Southern  California  Gas  Company  in  times  of  peak  demand  to 
shut  off  its  industrial  consumers,  whidi  means  the  cessati(Hi  of 
revenue  from  this  source,  we  must  in  fairness  oall  upon  the  com- 
pany benefited  by  this  action,  to  wit,  Los  Angeles  Gas  &;  Electric 
Corporation,  to  make  iip  this  revenue. 

I  do  bdieve,  therefore,  it  should  be  decided,  for  the  purpose 
6f  this  order,  that  Southern  California  Gas  Company  is  oatitled 
and  shall  have  from  Midway  Gas  Company  at  Glendale  all  nat- 
ural gas  over  and  above  that  which  normally  has  been  given  to 
Los  Angeles  Gas  &  Eleetric  Corporation;  that  at  the  times  of 
peak  demand)  when  this  supply  to  I/^  Angeles  Gas  &  Electric 
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Corporation  is  nofc- Btifflci^ftt  to  care  for  itB  domestic  c^nsnmergy 
that  Southern  California  Gas  Company  deliver'  to  Los  Angeles 
Oas  ft  Electric  Corporation  an  amotint'of  natural  gas  sufficient 
to  maintain  thei  preacaihed' quality  of  gas  to'  its  <kmi:eBtio  conslim-i 
etBj  and  that  for  this  serrioel  Los  Angeles' Gas  ft  Elecftrie  Corp{>- 
ration  pay  to  Southern  California  Oas  Company  20  cents  per 
thousand  cubic  feet  for  all  gas  d'elirered  over  and  above  15,000,- 
000  cubic  feet  per  day  normally  delivered  to  Lbs  Angeles  Gas 
ft  Electric  Corporation;  this  rate  to  be  paid  from  and  after  De- 
cember 11,  1919. 

Southern  Countiecl  (iah  Company  is  constructing  a  gas  trans- 
mission line  from  its  syst^n  near  M ontebello  to  the  Midv^ay  line 
extending  from  the  Murphy-Cojote  fields  to  Lynwood,  -whereby 
it  is  expected  that  the  Midway  supply  to  the  Los  Angeles  district 
will  be  augmented  by  an  atnount  of  2,000,000  cubic  feet  per  ilay. 
To  supply  this.  Southern  Counties  Gaa  Company  must  discon- 
tinue industries  now  receiving  natural  gas  in  Orange  and  eastern 
Los  Angeles  counties.  This  act  is  in  general  compliance  with 
the  former  order  of  the  Commission, 

From  a  practical  operating  standpoint,  it  is  advisable  for 
Southern  Counties  Gas  Company  to  supply  a  constant  amount 
of  gas  per  day  to  Midway  Gas  Company,  and  that  the  latter 
company  vary  its  supply  to  Long  Beach  district  as  required  to 
give  adequate  service.  In  view  of  this  additional  supply  by 
Southern  Counties  Gas  Company  it  appears  that  during  the  pe- 
riod of  this  order  industries  in  Long  Beach  district  of  Southern 
Counties  Gas  Company  should  be  treated  on  a  parity  with  sim- 
ilar consumers  on  Southern  California  Gas  Compan/s  system. 
Southern  Counties  Gas  Company  should  receive  for  this  gas  12 
cents  per  thousand  cubic  feet  delivered  to  Midway  Gas  Company. 

Southern  Califonua  Gas  Company  should  supply  the  Long 
Beach  district  with  sufficient  gas,  when  augmented  with  suoh  gas 
as  can  be  supplied  by  Southern  Counties  Gas  Company,  for  do- 
mestic and  commercial  purposes,  and,  except  for  local  transmis- 
sion, or  distribatioii  conditions  which  may  prevent,  it  should  sup- 
ply gas  for  industrial  purposes  so  that  industries  in  Long  Beach 
will  be  on  a  parity  with  industries  on  Southern  California  Gas 
Compan/s  system,  and  that  this  gas  should  be  supplied  at  the 
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rate  aa  specified  m  the  oontraet,  being  «  rate  of  19  cents  per 
thoufiand  oobi^^  feet 

There  is  a  fairly  cotistaiit  supply  of  aatiural  gas  bnt  a  widely 
fluctnatiiig  demand  both  hourly  and'  daily,  largely  dependent 
upon  temperature.  As  nemrly  as  possible^  from  an  operating 
standpoint,  uniform  delivery  of  gas  to  industries  is  adviaabl^^ 
also  variation  in  demands  irom  tranipnission  lines  should  be  min- 
imized. A  uniform  quality  of  gas  to  consumers  should,  as  near 
as  practicable,  be  maintained.  In  view  of  these  facts  it  is  very 
difficult  and  practically  impossible,  that  a  definite  amount  of  gas 
be  allotted  to  each  utility  or  industry  and  the  order  of  the  Com* 
mission  must  primarily  be  a  statement  of  principles.  The  util- 
ities must  heartily  cooperate  with  each  other  and  the  Commis- 
sion in  order  that  the  most  efficient  use  of  the  gas  be  had. 

[3]  The  previous  order  directed  the  division  of  gas  on  the 
basis  of  artificial  gas  manufacture  of  570  B.T.XJ.  per  cubic  foot 
A  more  constant  use  of  natural  gas  can  be  obtained  by  varying 
the  heat  content  of  artificial  gas  manufactured,  making  a  low 
heat  content  on  the  warmer  days,  and  increasing  the  heat  on  days 
of  peak  sendout.  With  the  variation  of  heat  content  of  artificial 
gas  from  500  to  600  B.T.U.  per  cubic  foot,  the  variation  of  sup- 
ply of  natural  gas  necessary  for  Los  Angeles  Gas  &  Electric  Cor^ 
poration  to  comply  with  the  specifications  of  the  Commission's 
order  may  be  limited  to  a  minimum  of  15,300,000  cubic  feet  and 
to  a  maximum  of  18,400,000  cubic  feet  Glendale  delivery.  With 
constant  quality  of  artificial  gas  of  570  B.T.U.  the  variation 
would  have  to  be  from  14,200,000  to  at  least  19,700,000  cubic 
feet.  Southern  California  Gas  Company  can  similarly  reduce 
the  variation  by  varying  its  artificial  gas.  The  order  as  previous- 
ly made  should  te  modified  in  order  to  allow  this  variation. 

[4]  The  former  rates  for  industrial  service  provided  that 
priority  to  gas  depended  upon  the  rate  schedule  chosen  by  the 
consumer  and  not  according  to  necessity  of  use  of  gas.  This 
rule  has  not  been  followed  out  during  the  past  few  wedcs  but  the 
priority  has  been  based  more  generally  upon  the  necessity  for  gas. 
I  believe  that,  as  to  the  gas  which  is  at  this  time  to  be  available 
to  indu^zries,  all  industries  receiving  a  priority  based  upon  the 
essential  need  ef  gas  should  be  placed  upon  a  parity  as  to  rates 
and  that  this  ratfaishould.be  that  as  classified  as  Schedule  17b. 
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""A-T*'  of  Southern  California  (Jas  Company,  fwr  a  guarantee  of 
$75  per  month  and  a  nte  of  80  cents  p^r  thousUnd  enbie  feiet; 
and  that  consumers  who  continue  to  obtain  gas  Und^  the  specie 
ficationa  of  this  order  t^ll  be  placed  upon  this  9ch^ule  and 
oontinued  thereon.         '    :*    r  i 

•  [5]  Special  inyestigulion  (tf  industries  must  be  had  to  deter- 
mine what  industries  dial!  be  allowed  to  be  considered  as  having 
a  prior  right  to  gas.  It  maj  be  well  to  state,  aK  a  general  rule; 
that  industries  which  can  use  other  fuels,  whether  equipped  or 
not,  will  not  be  considered  as  having  a  right  to  the  tise  of  gas 
•during  a  shortage.  Only  such  industries  as  can  use  nof  other  fuel 
will  be  given  a  preference;  The  Commission  is  directing  that 
an  investigation  be  made  by  its  gas  and  electric  division  into  the 
needs  of  each  of  the  industries  sufficient  to  determine  th^ir  status 
in  such  cases  as  it  is  necessary  that  investigation  be  had. 

In  the  order  herein,  the  principles  of  division  of  gas  will  be 
somewhat  modified  from  those  set  forth  in  the  Commission's  de- 
cision of  December  11,  1919,  the  main  modifications  being  cer- 
tain limitations  and  requirei;nents  as  to  artificial  gas.  I  do  not 
believe  it  practical  to  guarantee  the  industries  continued  on  the 
lines  fL,  full  supply  of  gas  regardless  of  conditions  of  supply  or 
demands  of  the  domestic  and  commercial  service.  I  believe,  how<- 
ever,  under  the  division  herein  specified,  that  the  industries  will 
usually  be  given  an  adequate  supply. 

Some  evidence  was  introduced  at  this  last  hearing  relative  to 
the  advisability  of  changing  the  heat  unit  standard  of  gas  now 
being  supplied  to  dcHnestic  consumers  in  the  city  of  Los  Angeles 
and  vicinity,  but  in  view  of  the  fact  that  exhaustive  tests  are  to 
be  made  of  the  resulting  service  to  domestic  consumers  of  dif- 
ferent qualities  of  gas,  decision  in  this  matter  should  be  held  in 
abeyance  until  these  tests  have  been  made  and  the  results  laid 
before  the  Commission  at  the  hearing  to  be  held  February  18th, 
except  for  a  slight  extension  of  the  permissible  variation  pro- 
vided for  in  this  order. 

The  evidence  before  the  Commission  at  this  time,  in  this  whole 
matter,  indicates  very  clearly  that  because  of  the  rapid  growth  in 
the  demand  for  gas  in  the  southern  part  of  this  state  the  gas  com- 
panies are  not  at  this  time  adequately  equipped  to  care  for  the 
pre^nt  and  future  demands.  This  is  a  situation  which  should 
P.U.R.1920C.  ' 
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iM>t  be  allpwe4  to  continue^  ap  fieriotts- vesuHa*  will  surely  cdcne  if 
adequate  plfM^a  are  not  immediately  fmpared  for  floeetiiig  tbe 
coBrtaiiJ^y  iiHSfeaaiBg.deiDaBds  for  gaa.  « • 

X  believe  it  is  inoumbeiit  upon  the  existing  gas  companies  im- 
mediately  to  prepare  and  submit  to  this  Comnussion  plans  de- 
signed to  fulfill  the  obligatiiHi  of  these  campanieB  in  meeting  the 
demands  ot  present  and  future  consumecs,  and  the  order  here- 
with  following  will  so  provide; 

4^t  the  hearing  now  set  for  Febraaiy  18th,  consideration  wiS 
be  .given  to  the  status  of  oil  companies  funushing  natural  gas  to 
gas  companies  involved  herein*  '  * 

J  recommepd  that  the  following  order  be  adopted  as  n  substi^^ 
tute  for  the  order  made  herein  on  December  11,  1919,  v^ith  the 
understanding  that  this  whole  proceeding  be  kept  open  for  the 
purpose  of  giving  further  consideration  to  all  the  matters  involved 
herein  after  a  reasonable  trial  period  has  been  had  •of  the  effect 
of  the  order  herein  proposed. 

ORDER. 

Further  hearing  having  been  held  in  the  above^ntitled  pro- 
ceeding,  and  it  appearing  that  a  modification  of  the  previous  or- 
dear  be  had; 

It  is  hereby  wdered,  effective  on  and  after  the  10th  day  of 
February,  1920,  as  follows : 

1.  Midway  Gas  Company  shall  operate  its  gas  transmission 
system  in  the  Kem  county  or  Bakersfield  district  so  that  domes-: 
tic  and  commercial  service  will  be  adequate  in  so  far  as  Midway 
Gas  Company  can  control  the  same. 

2.  Southern  Counties  Gas  Company  shall  operate  its  gas  trans- 
mission system  in  the  Orange  county  and  east  Los  Angeles  coun-^ 
ty  districts  so  that  adequate  domestic  and  commercial  service  will 
be  rendered. 

8.  Midway  Qtis  Company,  Southern  California  Gas  Company,, 
and  Southern  Counties  Gas  Company  shall  continue  to  distrib- 
ute natUTfil  gas  ii^  those  parta  of  their  distribution  systems  which 
were,  on  November  15,.  1919,  supplied  wjith  natural  gas. 
,  ,4.  The  service  of  ^^mi;£ed  gas"  in  the  city  of  Los  Angeles  and 
Tdci^iity,.. which  vas  in  eifec$  on  Jfovemhcff  ^5^  1918,  pn  the  wj%- 
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iOoA-iA  Lo0  Ax^led  (S^ai  ft'  Electric  Ciorporatkia  imd  Sout^em  ^ 
Oaiifoniift  Gas  C^MopaiiT^  fihall:  be  ccmtimfed*'  i  •    ' ' 

6,  The  mixfed^gas  BoppJied  by  L(»  Angeles  Oas  &  Electric 
Corporation  iind  Soilti&eni  Califorzda  Gas  Oompaoi^  in  Lob  An- 
gelea  and  Tjcinily  ghatt  cont^n,  under  standfihi  ksonditions  oi 
teniperatiisre  and  pressure,  a  nimtlil;^  tr^erage  tottil  heating  value 
cff  not  le*  than  815  B.TiUi  per  cubic  foot'  The  determinaition 
of  the  average  total  heating  value  Bhall  be  in  accordance  with 
Bnle  22  of  General  Ordei?  No;  58  of  the  Bailroad  CommisBion  of 
the  estate  of  €&lif omial  The  maxnntmi  variaition'  fi'om  llie  aver^ 
age  totaLheating  standard  of  m\!s»A.  gas  herein  established  shall 
at  no  time  esrofeed  46  B»T.U.  per  cnbic  i^K.  above  or  65  B.T.TJi 
below  said  averagd.  *  <  • 

6.  Southern ,  California  Gaa  Conapany  shall  supply  to .  South* 
em  Counties  Gas  Company's  ^Long  Beach  district  natural  gto 
suflScient  for  domestic  and  commercial  service  and  service  to  in- 
dustries entitled  to  gas  under  this  order  ih  that  district  and 
Southern  Counties  G^  Company  shall  increase'  the  supply  to  the 
Los  Angeles  district  for  use  of  its  domestic  and  commercial  con- 
sumers in  Long  Beach' and  vicinity  by  discontinuing  service  to 
industriial  consumers  in  its  Eastern  District  as  necessity  d^ 
mands.       -  ■    ,        .v  ^    r^^  ^ 

7.  Southern  California  Gas  Company,  Southern  Counties  Gas 
Company  and  Los  Angeles  Gas  &  Electric  Corporation  shall 
make  use  of  their  holder  capacity  in  so  far  as  pnacticalto  reduce 
the  peak  demands  for  gas  from  the  transmission  systfemi. 

8.  ITatiiral  gas  available  to  Los  Angeles  district  from  the  Glen-' 
dale  terminal  and  the  Lynwood  and  Vernon  terminals  of  Mid- 
warjr  Ga:s'  Company  shall  be  distributed  by'  Midway  Gas  Comi-' 
pany  and  Southern  California  Gas  Company  as  follows,  in  the; 
order  of  priority  as  listed:  '         '    . 

(«)'  liequirements  of  Southern  Counties  Gas  boiiipany*s  Long 
Beach  -district  for  domestic  and  commercial  purposes,  and  re- 
quiremeiits  of  Sottthem  California  Gas  Company  fot'^direct  nat- 
ural gas  service  for  domestic  and  commercial  purposes  where* 
formerly  supplied!  '=*>:'''  '  '    ■ 

(J)  Eequirettients  6f  Southern  California  6ad  Company  and* 
Los  Angeles  Gas  &  Electric  Cotporation'  for  nriiting  purposes 
fiiifficient  to  cdnipiy  Wiih*the  i-equirements  set  forth  herein,  basiS- 
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upoB  artifiml  faa  vaiTiiig  from  500  B,T.U.  par  cubic  foot  to 
600  B.T.U,  per  cubic  fo^t^  depeadfint  upe&  readout  requiierafiato. 

(c)  Baq[uir6meiito-  of  industrial  oonaumers  of  Southom  Cali- 
fornia Gad  Oompany  aud  Southern  Counties  Qas  Compui/s 
Long  Beach  district  whare  gas  fuel  ia  essential:  to  operation. 

(d)  Bequir^nents  of  Sputbem  California  Gas  C<N»pany  for 
reforming  and  gas  plant  operati<»L!  and  sale  iat  industrial  pur- 


It  is  hereby  further  ordered,  that,  pending  final  decision  in 
the  matter,  the  natural  gas  supply  of  Midway  Oas  Company 
delivered  at  Gkndale  be  apportioned  between  Iios  Angeles  Gas 
&  Eleotric  Corporation  and  Southern  California  Gas  Company, 
to  be  effective  from  and  after  December  11,  1919,  as  follows: 

lb  Los  Angeles  Gas  and  Electric  Corporation  . . .  16,000,000  cnMc  ieet  daily 

To  Soathern  California  Gas  Company 

All  in  excess  of  15,000,000  cubic  feet 

provided,  that  in,  case  the  total  delivery  of  gas  to  the  Los  Angeles 
district  terminal  shall,  due  to  any  cause,  not  be  such  as  to  ren- 
der sufficient  to  Southern  California  Gas  Company  to  make 
available  a  quality  of  mixed  gas  equal  to  that  produced  by  Los 
Angeles  Gas  &  Electric  Corporation,  the  amount  shall  be  so  di- 
vided as  to  make  possible  an  equal  quality  of  mixed  gas  on  both 
systems. 

It  is  boreby  further  ordered,  that: 

(1)  Any  natural  gas  supplied  to  Los  Angeles  Gkis  &  Electric 
Corporation  in  excess  of  fifteen  million  cubic  feet  in  any  one 
day  shall  be  supplied  to  it  by  Southern  California  Gas  CcHnpany. 

(2)  Los  Angeles  Gas  &  Electric  Corporation  shall  pay  South- 
em  California  Gas  Company  20  cents  per  thousand  cubic  f^t 
for  all  natural  gas  received  by  it  in  excess  of  fifteen  million  cubic 
feet  per  day  from  and  after  December  11,  1919. 

(3)  Midway  Gas  Company  shall  pay  to  Southern  .Counties 
Gas  Company  12  cents  per  thousand  cubic  feet  for  all  gas  de* 
livered  by  Southern  Counties  Gas  Company  to  liidway  Gas  Com- 
pany from  the  eastern  fields. 

(4)  Industrial  consumers  continuing  the  use  of  gas  under 
the  classification  of  part  (c)  of  §  8  of  this  order  on  Southern  Cal- 
ifornia Gas  Company's  system  shall  pay  for  such  gas,  based  upon 

all  service  rendered  on  and  after  February  10^  1920^  the  rate  of 
p.u.R.id26a 
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30  emts  per  thousand  ctibie  feet  as  specified  in  Schedule  No. 
"A-7"  of  the  Southern  California  Gas  Company,  and  such  indus- 
tries on  Southern  Counties  Gas  Company's  Long  Beach  system 
shall  pay  a  rate  of  not  less  than  35  cents  per  thousand  cubic  feet, 
as  set  forth  in  Schedule  No.  "2-C"  of  Southern  Counties  Gas 
Company. 

(6)  On  or  before  February  18,  1920,  Midway  Gas  Company, 
Southern  California  Gas  Company,  Los  Angeles  Gas  &  Electric 
Corporation  and  Southern  Counties  Gas  Company  shall  submit 
to  this  Commission  studies  of  their  requiremaits  for  additional 
production,  transmission,  and  distribution  facilities  and  plans 
for  supplying  adequate  service  to  their  consumers  during  the 
winter  of  1920-1921. 

This  order  shall  be  effective  until  March  81,  1920,  unless  oth- 
erwise modified  by  this  Commission. 

The  foregoing  opinion  and  order  are  hereby  approved  and  or» 
dered  filed  as  the  opinion  and  order  of  the  Bailroad  Commission 
of  the  state  of  California. 


CAIilFORNIA  RAILROAD  COMMISSION. 

BE  EODEO-VALLEJO  FERRY  COMPANY. 
[Decision  No.  7114,  Application  No.  5089.] 

Behtm  •-  Beaaanableness  —  Vaetorm  -^  Iinf»rovein.eft<a  of  mrviee* 

The  California  Commiseion  will  not  permit  a  ferry  company  to  i»- 
creaee  its  rates  merely  for  the  purpose  of  making  its  rates  comparable 
with  those  of  a  Federal  controlled  utOity,  nor  for  the  purpose  of  obtain- 
ing eapital  to  improve  its  flerrice,  sinee  additions  to  plant  eannot  be 
made  out  of  rates. 

[February  U,  1920.] 

Apfuoation  for  anthority  to  iBorease  ferry  rates;  denied. 

Appearances:  Peter  ttma  Sliden,  for  applicant  j  John  S.  Partr 
ridge,  for  Martitiez-Benicia  Ferry  &  Transportation  Company; 
Henry  A.  Jacobs,  for  Ridnnond  and  San  Baf ael  FeiVy  &  Trans^ 
portation  Company. 

Lovdandy  Commissioner:  In  this  application  the  Rodeo-Val- 
lejo  Ferry  Compkny  seeks  authority  to  increase  from  T5  to 
P.U.R.1920C. 
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9-1:  cents  the  rate  for  transporting  passenger  automobiks  between 
Bodeo  and  Vallejo. 

The  reasons  given  in  the  application  for  desiring  to-tnake  the 
increase  is  that,  since  the  rate  was  first  establiahed,  operating 
expenses  have  advanced;  also  that  the  rate  of  94  cents  would 
place  applicant's  charge  on  the  same  basis  as  that  of  the  Federal 
controlled  lines  having  ferry  systems  across  San  Francisco  Bay. 
At  the  hearing,  as  a  further  justification,  it  was  claimed  that 
the  facilities  should  be  enlarged  to  prc^rly  accommodate  the 
traveling  public  and  that  new  capital  could  not  be  secured  nn* 
less  there  was  an  assurance  of  an  increase  in  rates. 

The  assets  of  the  company  on  September  1,  1919,  as  set  forth 
in  an  exhibit,  totalled  $234,778.42.  This  valuation  was  not 
checked  by  the  Commission,  f<Mr  the  reason  diat  an  exact  ap- 
praisal of  the  property  is  not  necessary  in  reaching  a  conclusion 
in  this  proceeding. 

The  financial  condition  of  the  company  is  now  very  favor- 
able. Statements  presented  at  the  hearing  indicate  that  after 
allowance  for  depreciation  and  all  other  expenses,  the  net  re- 
sults on  the  property  devoted  to  the  public  service  in  the  year 
1919  approximated  12  per  cent.  The  granting  of  this  applica- 
tion without  a'  betterment  of  the  service  would  permit  net  returns 
estimated  between  15  and  20  per  cent. 

The  present  proceeding  presents  precisely  the  same  situation 
as  that  existing  in  connection  with  the  Bichmond  land  San  Baf  ael 
Ferry  and  Transportatioii  -Company,  Application  Ko;  5174, 
decided  to-day,  in  which  the  following  language  is  employed : 
.  The  service  of  applicant  is  good,  considering  its  facilities.  The 
increase  of  such  facilities  will,  according  to  testimony  of  appli- 
cant, probably  result  in  largely  increased  business,  and  while, 
as  before  stated,  the  Commission  desires  to  be  helpful  in  fur- 
nishing the  public  with  adequate  service,  it  cannot  advance  the 
rates  ot:  a  company  which  is  admittedly  doing  a  profit^able  busi- 
ness to  aid  such  company  in  financing  further  capital  expendi- 
tures. The  record  of  this  Commissicm  should  satisfy  atpplicant 
that  if  further  additions  to  capital  are  made,,  a  vequest  that*  the 
Commission  adjust  applicant's  rates  to  a  compensatory  basis 
based  upon  such  additions  to  capital,  after  a  thorough  investi- 

P.U.R.1920O. 

Digitized  by  VjOOQIC 


RE  R01>£0-VALLEJ0  FERRT  €0.  635 

ffLtion  ot  results  flowing  from  added  facilities  by  iihe  inVestmeat 
of  such  additional  oapitid,  "will  reo^ve  careful  coiisideiiation. 

For  the  same  reasons  as  set  forth  in  AppiicaCion  "Sxf.  5174,  I 
recommend  that  thid  application  be  denied  without  p^rojudice, 
and  submit  the  following  form  of  order :        ' 

'  ^       ORDER. 

A  public  hearing  having  been  teld  intfie  above-entitled  pro- 
ceeding, testimony  having  been  presented,  the  case  having  been 
submitted  for  (decision,  and  the  Railroad  Commission  basing  its 
conclusions  on  the  statement  of  facts  which  appears  in  the  opin- 
ion preceding  this  order; 

It  is  hereby  ordered,  that  the  application  be  denied  without 
prejudice. 


OAlilPORNlA  kATIiROAD  COMMlSStOlT. 

BE  ¥.  A;  WILSON  &  COMPANY.  > 

tI>eci8ion  l^o.  7140,  Application  No.  495iJ.] 

CerUficateB  of  convenience  —  Auto  stage  lines  -^  Necessity  for, 

1.  A  certificate  to  operate  an  auto  stage  service  will  not  be  grtinted 
'    merely  to.  |)rfirride  aaotto:  method  of  transportation  between*  the  two 

pointa  de3^nate<^  whereat  app^ra  that  the^exist^ing-  line^  fffe  jaffor4ing 
adequate  service  with  sufficient  facilities  for  handling  all  traffic  offered. 
Certificates  of  convenience  —  Auto  stage  lines  -^  Providing  through 
route. 

2.  A  oertUlcate  to  operate* an  auto  stage  sendee  wUlmot  be  grants 
ed  merely  lor  i)ie  purpoi^e  of  9ffoT^uag  ».  tbro^gh  i^>n^  bel^ween  the 
designated  points,  where  existing  lines  render  adequate  service  between 
intermediate  points,  and'  complaint  to  the  (Commission  that  a  thorough 
route  and  Joint  rate  is  necessary,  will  receive  investigation*  and  an 
order  of  the  Commission  viU  issue  based  on  the  tasitnoay.itddwied  upon 
such  ijivestiga;tioii, 

[fehfuary  13,  W204  .   ^ 

AppucATioir  far  certificate  of  publife  convtoience  and  neces- 
rity  to  operate  {mssenger  and  express  auto  stage  g(ervice  between 
San  Francisco  and  Carmel  and  intermediate  pointa;  denied. 

Appearances:  Timothy  Healy,  for  Applicant;  N.  C/Folsom, 
for  Pickwick  Stages,  Northern  Dirisicm,  protestaUt;  U  V.  Klein, 
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for  N.  V.  Enjeart^  protestant;  Carmel  ICartin,  for  F.  M.  Little- 
field  axul  Q.  B.  Carpenter^  and  C.  O.  Gould,  proprietor  Carm«l 
Stage  Line,  proteBtant;  Cyril  Appell^  for  United  BailroadB  of 
San  Francisoo;  T.  H*  Hepple  for  Balph  Hepple^  G.  H.  Harter 
and  L.  V.  Matheu,  protestants;  F.  V.  Austin^  for  United  States 
Railroad  Administration;  Southern  Pacific  Kailroad,  protestant 

By  the  Commission:  F.  A,  Wilson,  P,  B.  Mahoney,  and  F. 
M.  Haley,  partners  in  business  proposing  to  operate  under  the 
fictitious  name  of  F.  A.  Wilson  &  Company,  have  petitioned  the 
Railroad  Commission  for  an  order  declaring  that  public  conven- 
ience and  necessity  require  the  operation  by  them  of  an  auto- 
mobile stage  line  as  a  common  carrier  of  passengers  and  ezpreaa 
between  San  Francisco  and  Carmel  and  intermediate  points. 

A  public  hearing  on  this  application  was  conducted  by  ex- 
aminer Handford  at  San  Francisco  on  February  7,  1920,  at 
which  time  the  matter  was  duly  submitted  for  decision. 

Applicants  propose  to  charge  rates  in  accordance  with  a  sched- 
ule marked  Exhibit  ^^A"  and  attached  to  the  application  in  this 
proceeding;  to  operate  on  a  schedule  of  one  round  trip  daily, 
using  as  equipment  four  seven-passenger  automobiles  as  described 
in  Exhibit  "C"  attached  to  the  application  in  this  proceeding. 

Applicant  relies  as  justification  for  the  granting  of  the  cer* 
tificate  herein  sought  upon  the  alleged  fact  that  no  through  stage 
service  exists  between  San  Francisco  and  Carmel,  and  that  stage 
lines  now  operating  locally  over  portions  of  the  through  route 
herein  sought  do  not  make  connections  which  would  offer  the 
public  a  continuous  service.  Witnesses  for  applicants  residing 
at  Pacific  Grove  and  Monterey  testified  as  to  the  convenience 
that  would  be  offered  prospective  patrons  of  the  through  line 
herein  i»oposed,  although  all  witnesses  testified  as  to  tho  ade- 
quacy of  the  facilities  of  the  Southern  Pacific  Railroad  as  re- 
gards service  now  available  by  such  route  between  Monterey  and 
San  Francisco.  The  testimony  indicates  that  additional  serv- 
ice, as  proposed  by  the  applicant  herein^  would  be  desirable  in 
that  another  method  of  transportation  by  a  through  route  would 
be  ayailable  for  the  communities  at  Cs^^el  an4  Monterey.  A 
statement  signed  by  the  president  and  sect^taxy  of  the  Monterey 
Chamber  of  Conunaroe  wi^  prese^ited  cer^tifying  that  such  cham- 
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ber  of  eommerce  bftd'  endorsed  the  application  herein,  the  en^ 
dorsement  being  qnalified,  however,  as  to  a  through  line<flerriee 
between  San  Francisco  and  Del  Monte,  Monterey  and  Carmel, 
the  endorsement  not  to  indude  any  service  between  Monterey 
and  Salinas,  which  service  was  recorded  by  the  Monterey  Chamr 
ber  of  Commeitse  as  being  ample  and  satisfactory  at  the  present 
time. 

At  the  hearing  on  this  application,  it  was  stipulated  by  appli- 
cants that  no  authority  was  sought  for  the  establishment  of  any 
local  s^^ce  and  that  die  application  should  be  considered  on 
the  basis  of  through  service  between  San  Francisco  and  the  com- 
iamnities  at  Del  Monte,'  Monterey  and  CarmeL 

This  application  is  protested  by  the  Pickwick  Stages,  Northern 
Division,  M.  V,  Enyeart,  P.  M:  Litflefield,  G.  R.  Carpenter, 
C.  O.  Gould,  Ralph  fiepple,  G.  H.  Harter,  V.  W.  Matheu,  and 
the  United  States  BlailrOad  Administration: on.  behalf  of  its  les- 
sor the  Southern  Pacific  Railroad. 

The  objections  on  the  part  of  protestants  Enyeart,  Littlefield, 
Oarpenter,  Gould,  Hippie,  Harter,  and  Matheu'ttre  eliminated 
by  the  .stipulation  of  applicant  that  a  through  serrice  only  is 
desired  and  that  no  authority  for  the  carriage  of  p«Mengers  lo- 
cally over  p<»*tion8  of  the  route  as  served  by  such  protestants  is 
desired.  '  ; 

Pickwick  Stages>  Northern  Division,  ;»otest  Uie  granting  of 
this  application  on  the  basis  that  such  protestant  operates  serv- 
ice between  San  Francisco  and  Loe  Angeles  and  that  patrons 
desiring  autoniobile  transportation  to  Monterey  could  be  served 
by  using  the  lino  of  this  prOtestant  between  Salinas  and  San 
Francisco,  transferring  at  Salinas  to  or  from  one  of  the  two 
lines  now  operating  between  Salinas  and  Monterey  an4  conduct- 
ed by  protestants  Littlefield  and  Carpenter.  This  protestant 
stated  its  desire,  if  the  public  demanded  service  by  automobile 
stage  between  San  Francisco  and  Monterey,  to  join  with  the 
existing  authorized  lines  between  Salinas  and  Monterey  in  a 
through  route  and  joint  rate  on  the  basis  of  travel  being  made  at 
Salinas.  It  was  stated  that  some  negotiations  had  already  been 
made  with  one  of  the  operators  of  the  local  lines  between  Mon- 
terey and  Salinas  and  that,  if  such  negotiations  w^e  unsuccess- 
ful, the  Railtoad  Commission  would  be  Risked  to  investigate  the 

r.U.R.1920C. 


Digitized  by  VjOOQIC 


039  CAX.IFORNIA  BAILBOAD  COMMISSION. 

matter  of  the  iieoessity  for  the  establishmefekt  of  a  through  route 
and  ]<Hiit  rate  between  San  Franciaco  and  IContecey,  and,  if  such 
investigation  justified,  the  Commission  would  be  asked  to  estaV 
liah  by  its  order  the  through  route  and  joint  rate  between  such 
points. 

Thie  appEcation  is  protested  by  the  United  States  Bailroad 
Administration  on  behalf  of  its  lessor^  the  Southern  Pacific  Bail*^ 
road,  on  the  basis  that  adequate  train  service  is  at  present  avail- 
able for  the  public  desiring  transportation  between  San  Fran- 
Cisco  and  Monteregr,  such  service  being  rendered  at  reasonable 
rates.  This  protestant  claims  to  be  able  to  take  eare  of  all  pas- 
sengers or  traffic  offering  between  the  points  ptopooed  to  be  served 
by  applicant  with  the  exception  of  Carmel,  and  the  evidence  in 
this  proceeding  indicates  that  service  between  Monterey  and 
Carmel  is  cared  for  by  a  stage  line  making  reasonable  oonneo- 
ti<»i8  with  the  trains  of  the  Southern  Pacific  Bailroad  at  Mon- 
terey. 

[1]  After  careful  consideration  of  all  the  evidence  in  this 
proceeding,  we  are  of  the  opinion  that  appliitents  herein  have 
not  presented  evidence  in  this  proceeding  which  would,  justify 
the  granting  of  the  application.  The  evidence  indicates  that 
the  convenience  of  a  portion  of  the  public  desiring  stage  trans- 
portation between  San  Francisco,  Del  Monte^  and  Carmel  would 
be  served  by  the  establishment  of  the  proposed  route;  that  it 
is  the  desire  of  the  Chamber  of  Commerce  of  M(wterey  and  resi^ 
dents  of  such  commimity  that  this  stage  service  be  established 
for  the  reason  that  it  would  make  it  possible  for  the  public  to 
have  another  method  of  transp(»^ation  between  the  points  pro- 
posed to  be  served.  There  is  no  evidence  before  the  Commis- 
sion which  indicates  that  there  is  any  necessity  for  the  estab- 
lishment of  this  servioey  no  testimony  being  presented  that  would 
indicate  the  probable  number  of  patrons  desiring  such  service. 

As  the  Commission  has  frequently  stated  in  its  decisions  on 
applications  for  certificates  of  public  convenienoe  and  necessity 
to  operate  automobile  stage  lines  as  common  carriers  of  pass^- 
gers,  an  affirmative  showing  must  be  made  as  to  the  public  con- 
venience and  necessity  to  be  served.  It  is  incumbent  upon  ap^ 
plicants  in  proceedings  of  this  nature  to  make  an  .affirmativs 
showing  that  the  transportation  facilities  offered  by  ezistiiig  an- 
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thorized  eftrriers  are'iniuffieidnt^  uneatisfactory,  or  do  not  in 
any  other  manner  meet  the  requirements  and  demands  of  the 
tjL'aveling  puUic^  and  in  this  proceeding  ^e  find  from  the  evi- 
dence that  all  witneflseB  i;estifying  in  behalf  of  applicant  tini- 
versally  commend  the  service  of  the  protestant,  the  Sonthem 
Paoifio  Baiboad,  as  being  adequate  and  satisfactory.  The  pul> 
lie  desiring  transportation  by  automobile  stage  between  San 
Francisco,  Del  Monte,  Monterey,  and  Carmel  can,  at  the  pres^ 
ept  tune^seeuxe  suoib.  accommodation  with  a  minimum  of  in- 
convenience by  the  use  of  the  stages  of  the  Pickwick  Staged, 
iKTorthem  Division,  between  San  Francisco  and  Salinas,  by  the 
use  of  either  of  two  lines  now  operating  between  Salinas  and 
Monteirey  and,  as  regards  the  community  at  Carmel,  by  the  use 
of  the  stage  line  operating  between  Monterey  and  Carmel.  A 
number  of  stage  lines  operating  between  San  Jose  and  Salinas 
as  well  as  three  lines  operating  between  San  Francisco  and  San 
Jose  can  be  utilized  as  regards  the  territory  between  San  Fran- 
cisco and  Salinas  if  the  through  service  of  the  Pickwick  Stages, 
Northern  Division,  is  for  any  reason  not  desired  as  r^ards  the 
territory  between  San  Francisco  and  Salinas.  The  use  of  a 
combination  of  these  lines  would  probably  not  be  convenient 
for  the  puUii^  but  the  lines  are  available  for  use  if  for  any  red- 
son  the  public  or  any  portion  thereof  did  not  desire  the  service 
of  the  Pickwick  Stages,  Northern  Division. 

[2]  The  evidence  in  this  proceeding  does  not  warrant  the 
Commission  granting  the  oi^der  herein  sought  for  the  reason  that 
there  is  no  showing  that  existing  lines  are  unable  to  furnish 
transportation  by  automobile  stage  over  the  route  herein  sought^ 
and  if  a  through  route  and  joint  rate  is>  desired  by  the  public, 
and  existing  stage  lined  cannot  themselves  agree  on  an  adjust^ 
ment  of  schedules  and  rates  which  will  make  possible  a  through 
route  and  joint  rate  between  the  points  sought  to  be  served  by 
applicant^  complaint  to.tbe^  Qnnmission  that  a  through  route 
and  joint  rate  is  necessary  will  receive  investigation,  and  an 
order  of  the  Commission  will  issue  based  on  the  eviden.ce  ad- 
duced at  a  public  hearing.  The  remedy  for  the  adjustment  of 
conditions  which  may.nQt.be.  desired  by  the  publie  is  not  the 
establishment  of  a  competing  line,  thereby  dividing  tiie  traffic 
to  liie  extent  tbfA^existing  authori2ed  liiies  are  unable  to  render 
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the  character  of  service  demanded  bj  the  public  and  required  by 
the  regulations  of  this  Commission. 

The  Bailroad  Commission  hereby  dedares  tbat  public  can- 
venience  and  necessity  do  not  require  the  operation  by  F.  A. 
Wilson,  P.  B.  Mahoney,  and  F.  M.  Haley,  partners  in  business, 
of  an  automobile  sti^  line  as  a  common  carrier  of  passengers 
and  express  between  San  Francisco,  Del  Mont^  Mooterey  and 
Carmel;  and 

It  is  hereby  ordered,  that  this  application  be  and  the  same  is 
denied. 


HiIilNOIS  SUPREME  COURT. 

STATE  PUBLIC  UTILITIES  COMMISSION  EX  iftEL.  CITY 
OF  SPRINGFIELD 

V. 

SPRINGFIELD  GAS  &  ELECTRIC  COMPANY. 

[No.  13048.] 

(—  111.  — ,  125  N.  B.  S91.) 
Raie^  «-  Powers  of  eourta  —  Review  of  adion.  of  Oolffimisoion, 

1.  The  fixing  of  rates  is  not  a  judicial  function,  and  the  right  to 
review  the  conclusion  of  the  legislature  or  Commission,  is  limited  to 
determining  whether  or  not  the  legislature  or  Commission  acted  within 
the  scope  of  its  authority,  or  the  ordee  is  witiitMit  substantial  founda- 
tion in  the  evidence,  or  a  constitutional  right  of  the  utility  has  been 
infringed  upon  by  fixing  rates  which  are  confiscatory  or  insufficient  to 
pay  the  coet  of  operating  expenses  and  give  the  utility  a  reasonable 
return  on  the  present  value  of  ita  property. 

Appeal  mUL  review  —  Oimduaivenees  of  Cominiieeion*»  ordere, 

2.  If  an  order  of  the  Commission  fixing  rates  does  not  eoniravene 
any  constitutional  limitation,  and  is  within  the  constitutional  and 
statutory  authority  of  the  Commission,  and  has  a  subatantial  basis  in 
the  evidence,  it  cannot  be  set  aside  by  the  oourt. 

Appeal  and  review  •*•  Condusiveneos  of  Comniiaeion'a  ordere* 

8.  All  doubts  as  to  the  propriety  of  means  or  methods  VBeA  in  the 
exercise  of  a  power  clearly  conferred,  should  be  resolved  in  favor  of 
the  action  of  the  Commissioners  in  the  interest  of  the  administration 
of  the  law. 

Bates  -^  BeasoHokleness  —  What  con)stitu9eB. 

4.  Hie  rate  established  must  be  jnat  and  naaonable  both  to  the 
public  and  to  the  utility,  and  ordinarilj  a  just  aad  reasonable  xate.if 
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one  which  yields  a  fair  return  on  the  inse^tmeiit,  and  is  not  greater 
■than  the  servioe  is  worth. 
Bmium  *  mmincUon  "between  temeonablenees  and  cenfiaeaHon, 

5.  There  is  a  dififerenoe  between  a  rate  which  ia  merely  nonoonftsca- 
tory  and  one  which  ie  just  and  reasonable,  and  it  is  a  just  and  reasona- 
ble rate  which  the  Commission  is.  oalled  upon-  to  fix.  .  ^ 

Batee  *  Seaemidbleneaa  —  Detertnination, 

6.  A  just  and  reasonable  mte  is  necessarily  a  question  of  sound 
business  judgment  rather  than  onc^  of  legal  fonnulai  and  must  often  be 
tentative  since-  exact  results  cannot  be  foretold. 

Bates  — -  Beasanahlenese  ^  Test* 

7.  Ther  real  test  of  the  justice  and  reasonableness  of  any  rate  seems 
ta  be  that  it  should  be  as  low  as' possible  and  yet  sufficient  to  induce 
the  investment  of  capital  in  the  business  and  its  continuance  therein. 

Rates  *  Beasonahleness  «  Factors  *  Comparison. 

8.  In  determining  the  justice  and  reasonableness  of  rates,  no  bet- 
ter test  can  ordinarily  be  found  than  the  rates  customarily  charged  in 
localities  similarly  situated,  although  this  test  is  by  no  means  infallible. 

Valuation  ^  Ascertainment  —  Fair  vdttie  —  Factors, 

9.  TLe  original  cost  of  construction,  the  amount  expended  in  perma- 
nent improvements,  the  present  cost  of  construction,  the  probable  earn- 
ing capacity  of  the  property  Tinder  the  particular  rates  prescribed  by 
statute,  and  the  sums  required  to  meet  operating  expenses,  are  all  mat- 
ters for  consideration  in  determining  fair  value,  and  the  cost  of  repro- 
duction new  less  depreciation  is  not  the  sble  ttieasore  of  such  value. 

Valuation  -*  Aseettafnment  —  Increase  in  value, 

10.  Although  a  utility  is  ordinarily  entitled  to  the  benefit  of  any 
increase  in  the  value  of  ks  pioperty  -einee  it  was  acquired,  this  is  not 
true  where  the  property  has  increased  so  enormously  in  value  as  to 
render  a  rate  permitting  a  reasonable  return  upon  such  increased  mlue, 
unjust  to  the  public 

Valtiation  *  Going  value  -^  Finding  of  Cfmnmission.     - 

11.  The  court  will  not  substitute  its  opinion  for  that  of  the  Com- 
mission upon  the  subject  of  going  value,  if  the  Commission  has  consid- 
ered this  element  in  reaching  its  decision. 

ValtUMtion  —  Ascertainment  *  Exchange  value  as  measure* 

12.  Exchange  value  should  not  be  considered  by  the  Commission  in 
establishing  a  proper  valuation  as  a  basis  of  rate  making,  since  ex- 
change value  is  determined  primarily  by  the  earning  power,  and  the 
more  unjust  and  unreasonable  the  charge  made  by  the  utility,  the 
higher  the  exchange  value. 

Betum  •»  Reasonableness  as  a  whole  •»  Burden  on  large  consumers, 

13.  A  gas  company  cannot  complain  of  a  rate  schedule  because  the 
cost  of  supplying  gas  tp  the  small  consumers  is  greatly  in  excess  of 
^e  amount  charged  and  that  the  burden  of  paying  the  return  on  the 
capital  invested  is  placed  on  one-third  of  the  output  of  gas  which  is 
taken  by  the  large  consumers,  where  the  return  yielded  by  the  whole 
body  of  rates  is  reasonable. 
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ymluatian  —  Ooitno  value  —  JTeoeMttif  of  allowing  for. 

14.  A  value  for  rate-making  purposes  fixed  by  tiie  CkviiiBiitsioii  it 
against  the  nanilMt  weight  of  evideaoa,  where  it  does  ttot  include  aa 
element  of  going  value,  since  this  element  is  always  present  in  every 
assembled  and  established  plant  doing  business  and  earning  money. 

€omnUsoionB  »  Powers  ^  Bein<Uit<<m  •/  corporate  managemenU 

15.  A  Commission  cannot  substitute  its  discretion  for  that  of  tiie 
(^^ers  of  the  corporation  with  respect  to  matters  of  business  manage- 
ment, such  as  the  construction  d  a  gas  holder  larger  than  necessary 
for  present  needs,  but  reasonably  necessary  in  the  imiMediate  future. 

Talualion  •*  Ascertainment  »  Findings  of  Commission^ 

16.  It  is  not  neoeesary  that  every  article  of  property  be  separately 
valued,  but  where  it  appeara  that  only  a  certain  proportion  of  the 
actual  value  of  the  whole  or  any  considerable  part  of  the  property  is 
to  be  taken  into  consideration,  then  such  value  must  be  stated  by  the 
Commission  or  the  proportion  thereof  considered  must  be  stated,  since 
etberwise  the  court  would  be  helpless  in  an  effort  to  review  the  rea- 
sonableness of  the  Commission's  findings  and  order. 

Betum  —  Reasonableness  *  An^ount. 

17.  An  allowance  of  7  per  cent  return  for  a  gas  company  is  rea- 
sonable. 

Betum  —  Seasondbleness  •*  Bmeterm, 

18.  The  amount  of  risk  in  the  business,  the  locality  where  the  busi- 
ness is  conducted,  and  the  rates  expected  and  usually  realized  upon 
investments  of  a  somewhat  similar  nature,  with  regard  to  the  risk 
attending  them,  are  factors  to  be  considered  in  determining  reasonable- 
ness of  the  return. 

Betum  *  Operating  expenses  »  ComfMHaon. 

19.  The  operating  expenses  of  similar  utilities  in  ether  cities  may 
be  considered  in  determining  the  reaeonable  operating  expenses,  but 
this  factor  is  not  controlling. 

Commissions  —  Powers  »  Regulation  of  corporate  affairs, 

20.  The  Commission  is  not  the  financial  manager  of  the  corporation, 
and  it  cannot  ignore  items  charged  by  the  utility  as  operating  ex- 
penses, unless  there  is  an  abuse  of  discretion  in  that  regard  by  the 
corporate  officers. 

.  Taluation  —  Duty  of  Commission  —  Findings  of  value, 

21.  The  Commission  should,  in  its  finding,  state  what  it  finds  to 
be  the  cobt  of  reproduction,  original  cost,  and  other  elements  consid- 
ered by  it,  in  determining  fair  value,  so  that  the  courts  will  be  able  to 
determine  whether  a  just  and  fair  valuation  has  been  made,  and  a 
fair  and  reasonable  rate  established. 

VaUtation  —  Ascertainment  —  Reproduction  cost  as  faet^tr, 

22.  The  Commission  is  in  error  in  failing  to  consider  any  element 
of  value  except  the  original  cost  of  coi^struction  less  depreciation,  since 
a  fair  present  value  of  a  public  utility  cannot  be  determined  without 
full  and  proper  consideration  being  given  to  the  cost  to  reproduce. 
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CotnmisaUms  —  Imporianee  o/« 

DiseusBion  of  importance  of  work  of  CommiBsionB  and  weight  to 
be  grren  to  their  decisions,  p.  646. 
Rates  —  ReaaonablenesB  —  Limitatian* 

Discnesion  aa  to  the  distinction  between  private  and  public  serTice 
corporations  and  the  limitation  on  the  rates  which  a  public  service 
corporation  may  charge,  p.  648. 

[December  17,  1019.] 

Appeal  from  a  judgment  setting  aside  an  order  of  the  Pub- 
lic TTtilities  Commission;  judgment  modified  and  affirmed. 

Appearances:  Edward  J.  Brundage,  Attorney  General,  and 
George  T.  Buckingham  and  Matthev^  Mills,  both  of  Chicago, 
and  Albert  D.  Eodenberg,  of  Springfield,  for  Utilities  Commi&- 
aion ;  Stevens  &  Herndon,  of  Springfield,  for  city  of  Springfield ; 
Frank  J.  Quinn,  of  Peoria,  and  Philip  Barton  Warren,  of 
Springfield,  for  appellee. 

Thompson,  J.:  This  appeal  is  prosecuted  to  reverse  the 
judgment  of  the  circuit  oourt  of  Sangamon  county  setting  aside 
an  order  of  the  Public  Utilities  Commission  entered  March  9, 
1916,  in  a  proceeding  b^un  January  12,  1914,  by  petition  of 
the  city  of  Springfield.  The  city  complained  that  the  rates 
charged  for  gas  by  appellee  were  unjust,  and  asked  that  the  Com- 
mission investigate  and  fix  a  just  and  reasonable  rate.  May  1^ 
1914,  was  fixed  as  the  time  to  which  valuation  of  the  appellee's 
property  should  relate.  During  the  two  years  this  matter  was  be- 
fore the  Commission,  twenty-four  separate  hearings  were  held, 
oonsumiog  sixty-two  days  of  time.  More  than  10,000  pages  of  tes- 
timony were  taken,  and  hundreds  of  exhibits  were  received  aa 
evidence.  The  net  rates  complained  of  were  $1  a  thousand  cubic 
feet  for  the  first  10,000  cubic  feet  of  gas  consumed  a  month, 
90  cents  for  the  next  10,000,  80  cents  for  the  next  30,000,  76 
cents  for  the  next  50,000,  70  cents  for  the  next  60,000,  66  cents 
for  the  next  60,000,  and  60  cents  for  all  over  200,000.  The 
Commission  filed  an  opinion,  in  which  it  reached  a  deoision  es- 
tablishing a  net  rate  of  80  cents  a  thousand  cubic  feet  for  the 
first  10,000  cubic  feet  of  gas  consumed  a  month,  76  cents  for  the 
next  10,000,  70  cents  for  the  next  30,000,  66  cents  for  the  next 
160,000,  and  60  cents  for  all  over  200,000.     These  rates  were 

based  on  a  7  per  cent  net  return  on  a  valuation  of  $800,000,  the 
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Commission  deciding  that  50  cents  a  thousand  was  a  reasonable 
operating  expense.  In  setting  aside  the  order  of  the  Commis- 
sion the  circuit  court  found  that  in  fixing  the  value  of  the  ap- 
pellee's property  for  rate-making  purposes,  the  Commission  had 
wholly  excluded  an  item  of  $250,000,  known  as  'Agoing  value; " 
that  the  Commission  did  not  give  appellee  sufficient  credit  for 
a  new  million-foot  gasholder;  that  the  classification  of  rates  dis- 
criminates between  users  because  the  rates  fixed  by  the  Com- 
mission require  that  that  part  of  the  gas  sold  to  the  small  con- 
sumer be  sold  at  a  loss,  and  that  the  profits  of  the  company  must 
all  come  from  that  part  sold  to  the  large  consumer,  which  is 
only  about  one-third  of  the  total  amount  of  gas  sold  by  appellee, 
and  that  the  Commission  acted  contrary  to  the  manifest  weight 
of  the  evidence  in  fixing  the  total  operating  expense  at  50  cents 
a  thousand. 

The  question  presented  for  us  to  determine  is  whether  the 
Commission  proceeded  legally  in  establishing  the  rates,  and 
whether  its  conclusion  that  the  rates  established  are  just  and 
reasonable  is  supported  by  the  evidence.  In  order  to  determine 
this  question,  it  ils  necessary  to  determine  what  elements  shall 
be  considered  in  fixing  the  value  for  rat^making  purposes,  what 
methods  shall  be  used  in  determining  the  value  of  these  several 
elements  for  this  purpose,  and  what  shall  be  considered  a  fair 
and  reasonable  return  on  the  value  so  ascertained.  It  vnH  also 
be  necessary  for  ns  to  determine  to  what  extent  this  court  will 
review  the  decisions  of  the  Public  Utilities  Commission. 

[1,  2]  The  law  is  settled  in  this  state  that  the  matter  of  rate 
r^ulation  is  essentially  one  of  l^islative  control.  The  fixing 
of  rates  is  not  a  judicial  function,  and  the  right  to  review  the 
conclusion  of  the  legislature  or  administrative  body,  acting  under 
authority  del^ated  by  the  l^slature,  is  limited  to  determining 
whether  or  not  the  legislature  or  the  administrative  body  acted 
within  the  scope  of  its  authority,  or  the  order  is  without  substan- 
tial foundation  in  the  evidence,  or  a  constitutional,  right  of  the 
utility  has  been  infringed  upon  by  fixing  rates  which  are  con- 
fiscatory or  insufficient  to  pay  the  cost  of  operating  expenses 
and  give  the  utility  a  reasonable  return  on  the  present  value  of 
its  property.  Chicago,  M.  &  St.  P.  R  Co.  v.  Public  Utilities 
Commission,  268  111.  49,.P.U.R.1915D,  133,  108  N.  E.  729; 
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State  Public  Utilities  Commission  v.  Chicago  &  W.  T.  R.  Co. 
275  111.  555,  P.U.R.1917B,  1046,  114  N.  E.  325,  Ami.  Cas. 
1917C,  50.  The  Public  Utilities  Act  gives  the  courts  power  to 
determine  whether  or  not  evidence  has  been  properly  received 
or  rejected,  and  whether  there  is  sufficient  evidence  in  the  record 
to  support  the  finding  of  the  Commission.  If  the  order  does  not 
contravene  any  constitutional  limitation  and  is  within  the  con- 
stitutional and  statutory  authority  of  the  Commission  and  has 
a  substantial  basis  in  the  evidence,  it  cannot  be  set  aside  by  the 
courts.  The  court  is  without  authority  to  set  aside  such  an  or- 
der unless  it  is  against  the  manifest  weight  of  the  evidence.  Pub- 
lic Utilities  Commission  v.  Terminal  R.  Asso.  281  111.  181, 
P.U.R.1918B,  387,  118  N.  E.  71 ;  State  Public  Utilities  Com- 
mission ex  rel.  Chicago  Bd.  of.  Trade  v.  Toledo,  St  L.  &  W.  R. 
Co.  286  m.  582,  P.U.R.1919C,  620,  122  N.  E.  158;  Chicago 
Motor  Bus  Co.  v.  Chicago  Stage  Co.  287  111.  320,  P.U.R.1919D, 
157,  122  N.  E.  477 ;  State  Public  Utilities  Commission  ex  rel. 
Allis  Brick  Co.  v.  Chicago,  M.  &  St.  P.  R.  Co.  287  111.  412, 
P.U.R.1919D,  315,  122  N.  E.  803.  In  People  v.  McCall,  219 
N.  Y.  84,  113  N.  E.  795,  Ann.  Cas.  1916E,  1042,  it  was  said: 
''The  court  has  no  power  to  substitute  its  own  judgment  of 
what  is  reasonable  in  place  of  the  determination  of  the  Public 
Service  Commission,  and  it  can  only  annul  the  order  of  the  Com- 
mission for  the  violation  of  some  rule  of  law.  The  Public  Serv- 
ice Commissions  were  created  by  the  legislature  to  perform 
very  important  functions  in  the  community,  namely,  to  regulate 
the  great  public  service  corporations  of  the  state  in  the  conduct 
of  their  business  and  compel  those  corporations  adequately  to 
discharge  their  duties  to  the  public  and  not  to  exact  therefor  ex- 
cessive charges.  It  was  assumed,  perhaps,  by  the  legislature 
that  the  members  of  the  Public  Service  Commissions  would  ac- 
quire special  knowledge  of  the  matters  intrusted  to  them  by  ex- 
perience and  study,  and  that  when  the  plan  of  their  creation  was 
fully  developed  they  would  prove  efficient  instrumentalities  for 
dealing  with  the  complex  problems  presented  by  the  'activities 
of  these  great  corporations.  It  was  not  intended  that  the  courts 
should  interfere  with  the  Conmiissions  or  review  their  determi- 
nations further  than  is  necessary  to  keep  within  the  law  and 
P.U.R.1920C. 
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protect  the  constitutional  rights  of  the  corporations  oyer  which 
they  were  given  control." 

This  interpretation  was  approved  by  the  Supreme  Court  of 
the  United  States  in  People  v.  McCall,  245  U.  S.  345,  P.U.R. 
1918A,  792,  38  Sup.  Ct.  Rep.  122,  62  L.  ed.  387. 

The  statute  governing  and  the  practice  before  the  stajte  Public 
Utilities  Commission  with  respect  to  rate  cases  are  substantially 
the  same  as  the  statute  and  procedure  governing  the  hearing  of 
such  cases  before  the  United  States  Interstate  Commerce  Com- 
mission. Public  Utilities  Commission  v.  Terminal  R.  Asso. 
supra;  Wishkah  Boom  Co.  v.  Greenwood  Timber  Co.  100  Wash. 
472,  l7l  Pac.  234.  In  Interstate  Commerce  Commission  v. 
Union  P.  R.  Qo.  222  U.  S.  541,  32  Sup.  Ct.  Rep.  108,  56  L.  ed. 
308,  the  Supreme  Court  of  the  United  States  said: 

''In  determining  these  mixed  questions  of  law  and  fact,  the 
court  confines  itself  to  the  ultimate  question  as  to  whether  the 
Commission  acted  within  its  power.  It  will  not  consider  the 
expediency  or  wisdom  of  the  order,  or  whether,  on  like  teslimcmy, 
it  would  have  made  a  similar  ruling.  'The  findings  of  the  Com- 
mission are  made  by  law  prima  facie  true,  and  this  court  has 
ascribed  to  them  the  strength  due  to  the  judgments  of  a  tribunal 
appointed  by  law  and  informed  by  experience.'  Illinois  C.  R. 
Co.  v.  Interstate  Commerce  Commission,  206  U.  S.  441  [27  Sup. 
Ct.  Rep.  700,  51  L.  ed.  1128].  Its  conclusion,  of  course,  is  sub- 
ject to  review,  but  when  supported  by  evidence  is  accepted  as 
final;  not  that  its  decision,  involving,  as  it  does,  so  many  and 
such  vast  public  interests,  can  be  supported  by  a  mere  scintilla 
of  proof,  but  the  courts  will  not  examine  the  facts  further  than 
to  determine  whether  there  was  substantial  evidence  to  sustain 
the  order.*' 

In  the  Minnesota  rate  cases  (Simpson  v.  Shepard,  230  U.  S. 
852,  33  Sup.  Ct.  Rep.  729,  57  L.  ed.  1511,  48  L.R.A.(N.S.) 
1151,  Ann.  Cas.  1916A,  18),  it  is  said: 

"The  rate-making  power  is  a  legislative  power,  and  necessa- 
rily implies  a  range  of  legislative  discretion.  We  do  not  sit  as  a 
board  of  revision  to  substitute  our  judgment  for  that  of  the  legis- 
lature, or  of  the  Commission  lawfully  constituted  by  it,  as  to 
matters  within  the  province  of  either." 

[3]  It  is  clear  from  the  salary  fixed  for  the  Commissioners 
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and  the  great  power  vested  in  the  Commission  by  the  Public 
Utilities  Act  that  the  l^slature  intended  to  create  an  office  of 
dignity  and  great  responsibility.  It  is,  therefore,  not  to  be  ex- 
pected that  through  fear  of  popular  disfavor  the  Commission 
will  coyly  toy  with  the  situation.  It  sits  to  administer  justice 
to  individual  and  corporation,  the  weak,  the  strong,  the  poor, 
the  wealthy,  indifferently,  fearing  none  and  fanning  on  none. 
The  notion  that  Commissions  of  this  kind  should  be  closely  re- 
stricted by  the  courts,  and  that  justice  in  our  day  can  only  be 
had  in  courts,  is  not  conducive  to  the  best  results.  There  is  no 
reason  why  the  members  of  the  Public  Utilities  Commission  of 
this  state  should  not  develop  and  establish  a  system  of  rules  and 
precedents  as  wise  and  beneficial,  within  their  sphere  of  action, 
as  those  established  by  the  early  common-law  judges.  All  doubts 
as  to  the  propriety  of  means  or  methods  used  in  the  exercise  of 
a  power  clearly  conferred  should  be  resolved  in  favor  of  the  ac- 
tion of  the  Commissioners  in  the  interest  of  the  administration 
of  the  law.  There  should  be  ascribed  to  them  the  strength  due 
to  the  judgment  of  a  tribunal  appointed  by  law  and  informed 
by  experience.  Illinois  C.  R  Co.  v.  Interstate  Commerce  Com- 
fftission,  215  U.  S.  452,  30  Sup.  Ct  Rep.  155,  54  L.  ed.  280; 
State  ex  rel.  Rhodes  v.  Public  Service  Commission,  270  Mo. 
547,  P.U.R.1917E,  315,  194  S.  W.  287;  Missouri,  K.  &  X-  R. 
Co.  V.  Norfolk,  25  Okla.  325,  107  Pac.  172,  29  L.RA.(KS.) 
159;  Minneapolis,  St.  P.  &  S.  M.  R.  Co.  v.  Railroad  Com- 
mission, 186  Wis.  146,  116  N.  W.  905,  17  L.R.A.(]Sr.S.)  821. 
[4,  5]  The  rate  established  must  be  just  and  reasonable,  both 
to  the  public  and  to  the  utility.  In  Public  Service  Gas  Co,  v. 
Utility  Com'rs,  84  N.  J.  Law,  463,  87  Atl.  651,  L,R.A.1918A, 
421,  it  is  said  that  a  just  and  reasonable  rate  can  never  exceed — 
perhaps  can  rarely  equal — ^the  value  of  the  service  to  the  con- 
sumer, and  on  the  other  hand  it  can  never  be  made  by  compul- 
sion of  public  authority  so  low  as  to  amount  to  confiscation ;  that 
a  just  and  reasonable  rate  must,  therefore,  certainly  fall  between 
these  two  extremes,  so  as  to  allow  both  sides  to  profit  by  the  con- 
duct of  the  business  and  the  improvement  of  methods  and  in- 
crease of  efficiency;  that  justice  to  the  consumer,  ordinarily, 
would  require  a  rate  somewhat  less  than  the  full  value  of  the 
service  to  him,  and  justice  to  the  company  would  ordinarily  re- 
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quire  a  rate  above  the  point  at  which  it  would  become  ooBfisca- 
tory;  that  to  induce  the  investment  and  continuance  of  capital 
there  must  be  some  hope  of  gain  commensurate  with  that  real- 
izable in  other  business,  and  that  the  mere  assurance  that  the 
investment  would  not  be  confiscated  would  not  suffice.     Ordi- 
narily that  is  a  reasonable  charge  or  system  of  charges  which 
yields  a  fair  return  upon  the  investment.     Brymer  v.  Butler 
Water  Co.  179  Pa.  231,  36  Atl.  249,  36  L,RA.  260.    Generally 
speaking,  a  rate  which  is  nonconfiscatory  would  not  be  so  unjust 
and  unreasonable  as  would  authorize  setting  aside  the  decision 
of  the  Commission  fixing  such  a  rate  (Public  Utilities  Com- 
mission V.  Toledo,  St  L.  &  W.  R  Co.  267  111.-  93,  107  N.  E. 
774;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Public  Utilities  Commis- 
sion, 267  HI.  544,  108  N.  E.  737),  and  yet  there  is  a  difference 
between  a  rate  which  is  merely  nonconfiscatory  and  one  which 
is  just  and  reasonable,  and  it  is  the  just  and  reasonable  rate 
which  the  Commission  is  called  upon  to  fix.     The  utility  is  en- 
titled to  ask  a  fair  return  upon  the  value  of  that  which  it  em- 
ploys for  public  convenience,  but,  on  the  other  hand,  the  public 
'is  entitled  to  demand  that  no  more  be  exacted  from  it  than  lie 
services  rendered  are  reasonably  worth.     Smyth  v.  Ames,  160 
U.  S.  466,  18  Sup.  Ct  Rep.  418,  42  L.  ed.  819;  San  Di^o 
Land  &  Town  Co.  v.  National  City,  174  U.  S.  739,  19  Sup.  Ct. 
Rep.  804,  43  L.  ed.  1154;  San  Diego  Land  &  Town  Co.  v.  Jas- 
per, 189  U.  S.  439,  23  Sup.  Ct  Rep.  571,  47  L.  ed.  892 ;  Stan- 
islaus County  V.  San  Joaquin  &  King's  River  Canal  &  Irrigation 
Co.  192  U.  S.  201,  24  Sup.  Ct.  Rep.  241,  48  L.  ed.  406 ;  Chicago 
Union  Traction  Co.  v.  Chicago,  199  111.  679,  65  N.  E.  470.  The 
property  of  the  public  utility  is  devoted  to  the  public  use. 
There  is  always  the  obligation  springing  from  the  nature  of  the 
business  in  which  it  is  engaged — ^which  private  exigency  may 
not  be  permitted  to  ignore — ^that  there  shall  not  be  an  exorbitant 
charge  for  the  service  rendered.    But  the  state  has  not  seen  fit 
to  undertake  the  service  itself,  and  the  private  property  em- 
barked in  it  is  not  placed  at  the  mercy  of  legislative  caprice.  It 
irests  secure  under  the  constitutional  protection,  which  extends, 
not  merely  to  the  title,  but'  to  the  right  to  receive  just  compensa- 
tion for  the  service  ^ven  to  the  public.     Simpson  v.  Shepard, 
supra.    No  direct  parallel  'caii'be  drawn  between  a  private  cor^ 
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poration  and-  a  public  service  corp<M-atioD,  for  the  reason  that  to 
a  greater  or  lesser  extent  the  public  has  acquired  an  interest  in 
the  use  of  the  property  demoted  to  public  use,  and  correlativelj 
the  company  owes  a  duty  to-  the  public  as  well,  as  to  its  stock- 
holders, and  must  charge  no  mere  than  a  reasonable  rate  for  serv- 
ice rendered.  Havre  de  Grace  &  P.  Bridge  Ca  v.  Towers^  132 
Md.  16,  103  Atl.  319. 

[6-8]  The  difficulty  is  that  which  is  always  present — to  as- 
certain a  standard  by  which  this  justice  and  reasonableness  shall 
be  gauged.  The  necessity  of  public  jregulation  of  rates  arises 
out  of  the  monopoly  of  the  public  service  company.  The  unreg- 
ulated price  of  the  service  ceases,  accept  so  far  as  some  substi- 
tute for  the  particular  service  may  be  found,  to  be  determined 
by  competition,  and  the  individual  consumer  is  unable  to  con^ 
tract  on  equal  terms.  Fixing  rates  by  public  authority  may 
secure  to  each  individual  the  advantage  of  collective  bargaining 
by  or  in  behalf  of  the  whole  body  of  consumers,  and  result  in 
such  a  rate  as  might  properly  be  supposed  to  result  from  free 
competition,  if  free  competition  were  possible.  A  just  and  rea- 
sonable rate,  therefore,  is  necessarily  a  question  of  sound  busi- 
ness judgment  rather  than  one  of  legal  formula,  and  must  often 
be  tentative,  since  exact  results  cannot  he  foretold.  Public 
Service  Gas  Co.  v.  Utility  Com'rs,  supra.  Like  so  many  other 
questions  in  the  law  that  involve  reasonableness  of  conduct,  it 
is  a  question  of  fact  to  be  settled  by  the  good  sense  of  the  tribu- 
nal it  may  come  before.  That  it  is  not  a  question  of  legal  for-, 
mula  is  shown  by  a  decision  of  the  United  States  Supreme  Court 
in  San  Diego  Land  &  Town  Co.  v.  Jasper,  supra,  that  a  rate  may 
be  reasonable  although  it  fails  to  produce  an  adequate  return 
to  the  public  service  company,  owing  to  the  fact  that  the  busi- 
ness has  not  developed  sufficiently  to  be  remunerative,  or  to  the 
fact  that  the  plant  is  on  a  larger  scale  than  is  justified  by  the 
present  demand.  The  real  test  of  the  justice  and  reasonableness 
of  any  rate  seems  to  be  that  it  should  be  as  low  as  possible,  and 
yet  sufficient  to  induce  the  investment  of  capital  in  the  business 
and  its  continuance  therein.  This,  also,  is  a  business  question, 
and  depends  on  the  opportunities  that  may  be  offered  for  more 
profitable  investments  and  the  visk  involved.  In  determining 
the  justice  and  reasouableiness  of  ratea,  perhaps  no  better  test 
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can  ordinarily  be  found  than  the  rates  customarily  charged  in 
localities  similarly  situated.  And  yet  ibis  test  is  not  by  any 
means  infallible.  What  is  a  reasonable  return  is  a  question  of 
fact,  the  solution  of  which  calls  for  the  exercise  of  sound  judg- 
ment and  common  sensa  Duluth  Street  R.  Co.  v.  Bailroad  Com- 
mission, 161  Wis.  246,  152  N.  W.  887. 

[9]  Appellee  contends  that  the  only  equitable  basis  for  deter- 
mining value  for  rate-making  purposes  is  the  cost  of  reproduc- 
tion new,  less  depreciation.  This  contention  cannot  be  sustained 
The  basis  of  all  calculations  as  to  the  reasonableness  of  rates  to 
be  charged  by  a  corporation  maintaining  a  public  utility  under 
legislative  sanction  must  be  the  fair  value  of  the  property  being 
used  by  it  for  the  convenience  of  the  public,  and  in  order  to  as- 
certain that  value  the  original  cost  of  construction,  the  amount 
expended  in  permanent  improvements,  the  present  cost  of  con- 
struction, the  probable  earning  capacity  of  the  property  under 
the  particular  rates  prescribed  by  statute,  and  the  sum  required 
to  meet  operating  expenses  are  all  matters  for  consideration  and 
are  to  be  given  such  weight  as  may  be  just  and  right  in  each 
case.  Smyth  v.  Ames,  supra;  San  Diego  Land  &  Town  Co.  v. 
National  City,  supra;  Stanislaus  County  v.  San  Joaquin  and 
King's  River  Canal  &  Irrigation  Co.  supra;  Chicago  Union 
Traction  Co.  v.  Chicago,  supra;  Duluth  Street  R.  Co.  v.  Rail- 
road Commission,  supra. 

In  Knoxville  v.  Knoxville  Water  Co.  212  U.  S.  1,  29  Sup.  Ct 
Rep.  148,  53  L.  ed.  371,  it  was  said: 

"The  cost  of  reproduction  is  one  way  of  ascertaining  the  pres- 
ent value  of  a  plant  like  that  of  a  water  company.  .  .  .  The 
cost  of  reproduction  is  not  always  a  fair  measure  of  the  present 
value  of  a  plant  which  has  been  in  use  for  many  years.  The 
items  composing  the  plant  depreciate  in  value  from  year  to  year 
in  a  varying  degree.  Souie  pieces  of  property,  like  real  estate, 
for  instance,  depreciate  not  at  all,  and  sometimes,  on  the  other 
hand,  appreciate  in  value.  But  the  reservoirs,  the  mains,  the 
service  pipes,  structures  upon  real  estate,  standpipes,  pumps, 
boilers,  meters,  tools,  and  appliances  of  etery  kind  begin  to  de 
preciate  with  more  or  less  rapidity  from  the  moment  of  their 
first  use.    It  is  not  easy  to  fix  at  any  given  time  the  amount  of 
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depreciation  of  a  plant  whose  component  parts  are  of  different 
ages,  with  different  expectations  of  life." 

[10]  In  Willcox  V.  Consolidated  Gas  Co.  21?  U.  8.  19,  29 
Sup.  Ct.  Eep.  192,  68  L.  ed.  382,  16  Ann.  Cas.  1034,  48  L.R.A. 
(Jf.S.)  1184,  it  was  held  that  there  must  be  a  fair  return  npon 
the  reasonable  valne  of  the  property  at  the  time  it  is  being  need 
for  the  public  ^  that  snch  a  vahie  was  largely  a  matter  of  opin- 
ion; and  that,  added  to  this  indefinite  basis,  is  the  further  tm- 
certainty  of  whether  or  not  the  reduced  rate  will  increase  con- 
sumption. It  was  farther  said  that  the  value  of  the  property  is 
to  be  determined  as  of  the  time  when  the  inquiry  is  made  of  the 
rates^  and  if  the  property  which  legally  enters  into  the  consid- 
eration of  the  question  of  rates  has  increased  in  value  since  it 
was  acquired,  the  company  is^  as  a  general  rule^  entitled  to  the 
benefit  of  such  increase.  This  would  not  be  true,  however,  where 
the  property  had  increased  so  enormously  in  value  as  to  render 
a  rate  permitting  a  reasonable  return  upon  such  increased  value 
unjust  to  the  public.  So  in  Denver  v.  Denver  Union  Water  Co. 
246  U.  S.  178,  P.ir.R.1918C,  640,  38  Sup.  Ct.  Rep.  278,  62 
L.  ed.  649,  it  was  held  that  it  was  proper  to  estimate  complain- 
ant's property  on  a  basis  of  present  market  values  as  to  land,  and 
reproduction  cost,  less  depreciation,  as  to  structures,  but  it  was 
not  held  that  this  was  the  only  proper  basis  on  which  to  fix  values 
for  rate-making  purposes. 

In  discussing  a  just  and  reasonable  valuation  for  rate-making 
purposes  the  supreme  court  of  Maryland  in  Havre  de  Grace  and 
P.  Bridge  Co.  v.  Towers,  supra,  said: 

''In  reaching  this  there  are  many  factors  to  be  considered.  A 
partial  enumeration  of  these  would  include  the  value  of  the 
property  employed ;  the  value  of  the  service  rendered  to  the  user ; 
whether  or  not  the  corporation  enjoyed  a  monopoly ;  the  rate  of 
return  which  should  be  made  to  the  stockholders,  after  the  pay- 
ment of  operating  expenses,  upkeep,  and  fixed  charges;  a  rea- 
sonable allowance  for  depreciation;  whether  or  not  the  utility 
is  in  operation  or  in  fieri ;  the  risk  incurred  by  those  who  began 
the  undertaking;  and  others  which  may  arise  out  of  the  peculiar 
nature  of  the  utility  which  is  being  operated.  .  •  .  The  real 
point  to  be  asciertained  was  not  what  it  had  cost  either  the  rail- 
road company  to  build  the  bridge,  or  the  incorporators  of  the 
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bridge  oampany  to  acquire  it^  but  what  was  its  fair  value  at  the 
time  of  the  inyestigation  by  the  Conumssion.  In  a  number  of 
cases  recourse  has  been  had  to  tihis  line  of  inquiry  for  a  similar 
purpose,  but  the  value  testified  to  of  such  a  structure  is  only  one 
of  the  factors  to  which  consideration  must  needs  be  given  in  such 
a  proceeding,  and  the  reproducti<m  value  is  liable  to  be  increased 
from  other  considerations,  and  dimini&iied  by  various  allow- 
ances. .  .  .  The  big  difference  between  the  engineers  who 
were  figuring  on  reproduction  costs  is  to  be  found  in  the  estimated 
cost  of  certain  materials  and  labor,  Hr.  Phelps  taking  an  average 
cost  before  the  great  increase  in  prices  of  materials  had  taken 
place,  and  Mr.  Stuart  using  the  figures  as  they  are  at  the  pres- 
ent time.  Keitlier  of  these  represented  normal  conditions,  and 
therefore  neither  was  Entirely  fair  or  just'' 

It  would  be  equally  as  unfair  to  the  consumer  to  fix  the  rate 
at  a  figure  which  would  produce  a  reasonable  income  on  a  value 
detennined  by  the  cost  of  reproduction  new  at  a  time  when  cost 
of  construction  was  abnormally  inflated,  as  it  would  be  unfair 
to  the  public  utility  to  compel  it  to  serve  the  public  for  a  rate 
that  would  produce  a  reasonable  income  on  a  value  determined 
by  cost  of  reproduction  new  at  a  time  when  the  cost  of  construc- 
tion was  abnormally  low.  Therefore  it  cannot  be  laid  down  as 
a  rule  without  qualifications  that  cost  of  reproduction  new,  less 
depreciation,  is  the  only  basis  of  valuation  for  rate-making  pur- 
poses. It  is  equally  true  that  the  original  cost  of  construction, 
less  depreciation,  cannot  be  held  to  be  the  only  proper  basis  for 
determination  of  valuation  for  rate-making  purposes.  As  we 
have  pointed  out  heretofore  in  this  opinion,  the  weight  of  au- 
thority is  that  every  element  having  any  bearing  on  the  situation 
must  be  considered  in  the  investigation,  and  then  sound  business 
judgment  applied  to  the  determination  of  a  valuation  that  is 
fair  and  just  to  the  consumer  and  the  utility.  Each  case  must 
be  considered  on  its  own  merits,  and  such  result  of  value  arrived 
at  as  may  be  just  and  right  in  each  case.  It  is  not  a  matter  of 
formulas^  but  there  must  be  a  reasonable  judgment,  having  its 
basis  in  a  proper  consideration  of  all  relevant  facts.  We  con- 
sider any  value  a  fair  value  which  fair  and  reasonable  men 
would  say  ought  to  be  attached  to  the  property,  under  all  the 
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circumstanceB  of  the  particular  case,  for  the  purpose  of  measur- 
ing a  return  which  the  public  should  pay  to  the  owner. 

[11]  The  element  of  value  which  is  the  subject  of  serious 
contention  between  the  parties  to  this  litigation  is  what  is  known 
as  "going  value."  In  view  of  the  settled  law  on  this  subject  the 
question  is  no  longer  open  to  discussion.  That  a  going  concern 
has  a  value  over  and  above  the  value  of  the  physical  property 
employed  is  self-evident.  From  the  nature  of  this  element  of 
A^alue  it  cannot  be  arrived  at  with  mathematical  accuracy,  but 
must  necessarily  be  considered  in  the  light  of  the  facts  of  each 
particular  case.  The  solution  of  the  problem  is  one  peculiarly 
witbin  the  province  of  the  Commission,  and  this  court  will  not 
substitute  its  judgment  for  that  of  the  Commission  if  the  Com- 
mission has  considered  the  element  of  going  value  in  reaching 
its  decision.  This  condusion  finds  support  in  the  following, 
among  other,  authorities: 

"It  is  necessary,  therefore,  to  determine^  first,  whether  any 
allowance  at  all  for  going  value  is  proper.  We  think,  both  on 
weight  of  authority  and  on  reason,  there  should 'be  such  an  al- 
lowance. .  .  .  The  cost  of  a  gas  plant  includes,  not  merely 
the  loss  of  interest  while  the  plant  is  in  course  of  construction 
and  is  building  up  a  paying  business,  but,  even  in  the  case  of 
an  old-established  plant  for  the  manufacture  and  distribution 
of  a  commodity  to  the  use  of  which  the  public  has  become  so 
accustomed  that  it  seems  a  necessity,  there  must  be  loss  while 
pipe  lines  are  extended  to  await  the  coming  of  consumers  as  the 
city  extends.  There  is  the  cost  of  securing  and  retaining  cus- 
tomers, of  encouraging  the  greater  use  of  gas  for  fuel  and  for 
light  by  the  introduction  of  new  and  improved  appliances,  the 
necessary  loss  attending  experiments  that  promise  improvement, 
the  obsolescence  of  plant  apart  from  that  ordinary,  calculable 
depreciation  which  may  be  charged  to  current  expenses  instead 
of  being  capitalized,  the  expense  that  must  attend  and  the  addi- 
tional value  that  arises  from  the  uniting  of  separate  concerns 
and  the  organization  of  a  great  industry  with  a  view  to  econoiii- 
ical  production,  and  the  -cost  of  procuring  capital  for  the  original 
works  or  subsequent  extensions.  What  items  'should  be  charged 
to  constriiction,  what  to  business  development,  how  much  tb  cur- 
rent expenses,  and  how  much  to  permanent  investment  oi  csi^ 
r-U-R-io^oc.  * 
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ital  are  all  most  important  practical  business  questions.  How- 
ever these  questions  may  be  solved,  all  these  expenses  must  be 
met  Whether  they  shall  be  met  at  the  exp^iae  of  present  con- 
sumers by  being  charged  at  once  to  current  expenses,  thus  reduc- 
ing the  net  return  and  making  necessary  a  higher  rate,  or  wheth- 
er they  shall  be  capitalized  in  whole  or  in  part  and  constitute  a 
permanent  addition  to  capital,  or  be  capitalized  and  gradually 
amortized,  are  business  questions.  The  l^al  question  is  wheth- 
er these  items  constitute  a  going  value  upon  which  the  company 
is  entitled  to  a  return  if  the  individual  rate  is  to  be  just  and 
reasonable.  To  this  we  answer  yea.  The  argument  addressed 
to  us  on  the  other  side  is  that  all  the  so-called  going  value  ap- 
pears in  the  valuation  of  the  physical  plant  at  the  cost  of  repro- 
duction. The  suggestion  is  that,  unless  there  was  going  value, 
the  i^ysical  plant  would  be  mere  junk,  and  that  the  difference 
between  the  valuation  of  the  physical  plant  at  its  cost  of  repro- 
duction and  its  valuation  as  junk  is  the  true  going  value.  The 
argument  seems  to  us  specious  rather  than  sound.  We  think 
that  if  by  value  we  mean  what  the  economists  call  exchange  value, 
then  a  buyer  would  undoubtedly  give  more  for  a  plant  already 
doing  a  profitable  business  than  for  a  plant  of  equal  cost,  capac- 
ity, and  future  possibilities,  but  without  the  established  busi- 
ness. To  a  purchaser  the  assurance  of  an  immediate  return  is 
worth  paying  for.  .  .  .  The  fallacy  of  the  argument  on  behalf 
of  the  cities  is  that  it  requires  the  investor  to  suffer  all  the  loss 
if  the  enterprise  fails  and  deprives  him  of  the  chance  of  addi- 
tional gain  if  the  enterprise  succeeds;  and  it  fails  to  allow  any 
recompense  for  the  skill  shown  in  developing  and  conducting 
the  business,  or  even  for  the  value  of  experience,  which  is  pro- 
verbially expensive.  .  .  .  The  value  of  an  assembled  and 
united  plant  may  be  greater  than  the  total  value  of  the  separate 
parts."    Public  Service  Gas  Co.  v.  Utility  Com'rs,  supra. 

^'That  there  is  an  element  of  value  in  an  assembled  and  estab- 
lished plant,  doing  business  and  earning  money,  ovet  one  not 
thus  advanced,  is  self-evident  This  element  of  value  is  a  prop- 
erty right)  and  should  be  considered  in  determining  the  value 
of  the  property,  upon  which  the  owner  has  a  right  to  make  a  fair 
return  when  the  same  is  privately  owned,  although  dedicated  to 
public  use.  Each  case  must  be  controlled  by  its  own  circum- 
P.U.R.1920C. 

Digitized  by  VjOOQIC 


8TATE  P.  U.  C.  EX  KEL.  SPRINGFIELD  y.  SPRINGFIELD  G.  A  E.      655 

stances,  and  the  actual  question  here  is:    In' view  of  the  facts 
founds  and  method  of  valuation  used  by  him,  did  the  master 
sufficiently  inohide  this  element  in  determining  the  value  of  the 
property  of  this  company  for  rate-making  purposes  ?    Included 
in  going  valne^  as  usually  redconed^  is  the  investment  necessary 
to  organising  and  establishing  the  business,  which  is  not  em- 
hraced  in  the  value  of  its  actual  physical  property.    In  this*  case, 
what  may  be  called  the  inception  cost  of  the  enterprise  entering 
into  the  establishing  of  a  going  concern  had  long  since  been  in- 
<5urred.     The  present  company  and  its  predecessors  had  long 
<5arried  on  business  in  the  city  of  Des  Moines,  under  other  ordi- 
nanoeSy  and  at  higher  rates  than  the  ordinance  in  question  estab- 
lished.    For  aught  that  appears  in  this  record,  these  expenses 
may  have  been  already  compensated  in  rates  charged  and  col- 
lected under  former  ordinances.     As.  we  have  said,  every  pre- 
simiption  is  in  favor  of  the  Intimate  exercise  of  the  rate-mak- 
ing power,  and  it  is  not  to  be  presumed  without  proof,  that  a 
company  lA  under  the  necessity  of  making  up  losses  and  expen- 
ditures incidental  to  the  ^perimental  stage  of  its  business. 
...     If  return  is  to  be  regarded  beyond  that  compensation 
which  a  public  service  corporation  is  entitled  to  earn  upon  the 
fair  value  of  its  property,  the  right  to  r^ulate  is  of  no  moment, 
and  income  to  which  the  corporation  is  not  entitled  would  be- 
•come  the  basis  of  valuation  in  determining  the  rights  of  the  pub- 
lic    When,  as  here,  a  long-established  and  successful  plant  of 
this  character  is  valued  for  rate-making  purposes,  and  the  value 
of  the  property  fixed,  as  the  master  certifies,  upon  the  basis  of 
a  plant  in  successful  operation,  and  overhead  charges  have  been 
allowed  for  the  items  and  in  the  sums  already  stated,  it  cannot 
he  said,  in  view  of  the  facts  in  this  case,  that  the  element  of  going 
value  has  not  been  given  the  cojisideration  it  deserves."     Des 
Moines  Oas  Co.  v.  Des  Moines,  238  U.  S.  158,  P.TJ.R.1915D, 
577,  35  Sup.  Ct  Eep.  811,  59  L.  ed.  1244. 

'The  sum  of  $100,000  was  included  by  these  witnesses  as  en- 
hancement of  value  by  reason  of  being  a  'going  concern.'  As 
previously  intimated,  the  value  of  the  plant  is  to  be  estimated 
in  its  entirety,  rather  than  by  the  addition  of  estimates  on  its 
<x>mponent  parts,  though  the  latter  course  will  materially  aid  in 
determining  the  value.  Advantages  have  accrued  through  the 
P.U.R.i9eoC. 
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aagacity  ol  its  management,  aa  oontended  by  appdlant.  80,  too, 
there  are  the. inevitable  mistakes  which  would  not  be  likely  in 
the  construction  of  a  new  plant ;  but  to  put  a  new  plant  in  prc^- 
itable  operation  time  would  be  required,  and,  aside  from  the  in- 
tangible element  of  good  will,  the  fact  that  the  pknt  is  in  suc- 
cessful operation  constitutes  an  element  of  value.  As  said,  the 
value  of  the  system  as  completed,  earning  a  present  income,  is 
th^  criterion.  In  so  far  as  influenced  by  income,  however,  the 
computation  necessarily  must  be  made  on  the  basis  of  reasonable 
charges,  for  whatever  is  exacted  for  a  public  service  in  excess 
of  this  is  to  be  regarded  as  unlawful  Save  as  above  indicated, 
the  element  of  value  designated  a  Agoing  concern'  is  but  another 
name  for  'good  will,'  which  is  not  to  be  taken  into  account  in  a 
case  like  this,  where  the  company  is  granted  a  monopoly."  Ce- 
dar Eapids  Gaslight  Co.  v.  Cedar  Bapids,  144  Iowa,  426,  120 
N.  W.  966,  48  L.R.A.(]Sr.S.)  1025, 138  Am.  St.  Eep.  299.  This 
holding  is  approved  by  the  Supreme  Court  of  the  United  States 
in  considering  the  same  case,  reported  in  228  U.  S.  655,  32  Sup. 
Ct  Eep.  389,  56  L.  ed.  594. 

''There  can  be  no  question  of  the  company's  ri^t  to  adequate 
compensation  for  the  use  of  its  property  employed,  and  neces- 
sarily employed,  in  the  public  service;  nor  can  it  be  doubted 
that  the  property  must  be  valued  as  property  in  use.  It  involves 
a  practical  eontradictiou  of  terms  to  say  that  property  useful 
and  actually  used  in  a  public  service  is  not  to  be  estimated  as 
having  the  value  of  property  in  use,  but  is  to  be  reckoned  with 
on  the  basis  of  its  'junk  valua' "  Denver  v.  Denver  Union 
Water  Co.  supra, 

"It  is  apparent  that  a  substantial  sum  was  allowed  for  going 
value.  This  allowance  necessarily  presupposed  -  and  iock  into 
consideration  the  fact  that  the  property  was  in  a  position  to  earn 
a  fair  return  on  the  reasonable  value  of  it.  A  plant  that  has 
been  in  existence  as  long  as  this  one^  that  was  incapable  of  pay- 
ing dividends,  might,  of  course,  have  a  going  value,  but  it  would 
be  very  small.  .  Such  a  property  would  hardly  be  salable  at  the 
bare. cost  of  reproduction,  less  depreciation.  .  •  .  The  value 
of  the  plant  and  business  is  an  indivisible  gross  amount,  and 
,  .  .  it  is  not  obtained  by  adding  up  a  number  of  separate 
items,  but  by  takii\g  a  comprehensive  view  of  each  and  all  of 
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the  el^nents  of  property,  tangible  and  mtangiUe^  including 
property  rights^  and  oonfiddering  them  all,  not  as  separate  things, 
but  as  insepaTable  parts  of  one  harmoniouB  entity,  and  exercuh 
ing  the  judgment  as  to  the  value  of  that  entity."  Duluth  Street 
R.  Co.  Y.  Bailroad  Commission,  supra. 

[12]  Exchange  value  diould  not  be  considered  by  the  Com- 
mission in  establishing  the  proper  valuation  as  a  basis  for  rate- 
making  purposes.  The  exchange  value  is,  in  the  case  of  a 
property  whose  function  is  simply  to  earn  money,  determined  pri- 
marily by  the  earning  power,  and  the  more  unjust  and  unrea- 
sonable the  charge  made  by  the  utility  the  higher  the  exchange 
valua  In  rate  cases  the  question  in  determining  the  value  is 
not  how  much  has  been  or  can  be  got  out  of  the  property,  but 
how  much  has  been  put  into  it,  in  order  that  from  that  fact  it 
may  be  determined  how  much  may  be  reasonably  taken  out  of  it 
in  the  way  of  net  income.  Exchange  value  is  therefore  measured 
by  return.  The  Supreme  Court  of  the  United  States  said  in  the 
Minnesota  rate  eases: 

''The  value  of  the  use,  as  measured  by  return,  cannot  be  made 
the  criterion  when  the  return  itself  is  in  question.  If  the  re- 
turn, as  formerly  allowed,  be  taken  as  the  basis,  then  the  valid- 
ity of  the  state's  reduction  would  have  to  be  tested  by  the  very 
rates  which  the  state  denounced  as  exorbitant.  And,  if  the  re- 
turn as  permitted  under  the  new  rates  be  taken,  then  the  state's 
action  itself  reduces  the  amount  of  value  upon  which  the  fair- 
ness of  the  return  is  to  be  computed."  Simpson  v.  Shepard, 
supra. 

[13]  It  is  also  contended  by  appellee  that  the  cost  of  supply- 
ing gas  to  the  small  consumer  is  greatly  in  excess  of  the  amoimt 
allowed  in  the  schedule  established  by  the  Commission,  and  that 
the  burden  of  paying  the  return  on  the  capital  invested  is  placed 
on  one-third  of  the  output  of  gas ;  that  is^  the  third  taken  by  the 
large  consumers.  The  point  here  in  question  was  passed  upon 
by  the  Supreme  Court  of  the  United  States  in  Willcox  v.  Con- 
solidated Gas  Co.  «ufm^  where  objection  was  made  on  behalf 
of  the  company  to  the  reduced  rate  fixed  for  gas  supplied  to  the 
eity.    It  was  there  said: 

''Lastly,  it  is  objected  that  there  is  an  ill^al  discrimination 
as  between  the  city  and  the  consumers  individually.    We  see  no 
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discrimination  which  is  illegal  or  for  which  good  reaaons  could 
not  be  given.  But  neither  the  <»ty  nor  the  consumers  are  find- 
ing any  fault  with  it,  and  the  only  interest  of  the  complainant 
in  the  question  is  to  find  out  whether,  by  the  reduced  price  to 
the  city,  the  complainant  is,  upon  the  whole,  unable  to  realize 
a  return  sufficient  to  comply  with  what  it  has  the  ri^t  to  de- 
mand. What  we  have  already  said  applies  to  the  facts  now  in 
question.  We  cannot  see,  from  the  whole  eyidenoe,  that  the 
price  fixed  for  gas  supplied  to  the  city  by  the  wholesale,  so  to 
speak,  would  so  reduce  the  profits  from  the  total  of  the  gas  sup- 
plied as  to  thereby  render  such  total  profits  insufficient  as  a  re- 
turn upon  the  property  used  by  the  complainant.  So  long  as  the 
total  is  enough  to  furnish  such  return,  it  is  not  important  that, 
with  rdation  to  some  customers,  the  price  is  not  enough." 

Similar  contentions  were  made  in  Puget  Sound  Traction, 
Light  &  P.  Co.  V.  Reynolds,  244  TJ.  S.  674,  37  Sup.  Gt  Rep. 
705,  61  L.  ed.  1325.  The  company  there  contended  that  be- 
cause two  lines  of  the  street  railway  forming  a  part  of  its  rail- 
way system  did  not  pay  even  operating  expenses  under  a  5-cent 
fare,  the  order  of  the  Public  Service  Commission  of  the  state 
of  Washington,  establishing  a  5-eent  fare  for  the  system  as  a 
whole,  was  illegal.  The  supreme  tourt  collects  and  discusses 
authorities  on  the  point,  and  holds  that  if  the  net  earnings  of 
the  whole  system  are  sufficient  to  produce  a  reasonable  return 
to  the  utility,  the  courts  will  not  concern  themselves  with  the 
details  of  rates  established  by  the  rate-making  authorities.  To 
the  same  effect  is  the  holding  of  this  court  in  People  v.  St.  Louis, 
A.  &  T.  H.  R.  Co.  176  lU.  512,  52  N.  E.  292,  85  L.R.A.  656, 
and  Chicago  Union  Traction  Co.  ▼.  Chicago,  supra. 

We  have  hereinbefore  expressed  our  views  on  the  general  sub- 
ject of  valuation  of  a  public  utility  for  rate-making  purposes,  and 
will  now  apply  those  views  to  the  special  facts  in  the  case  at  bar. 

The  original  operating  utility,  the  Springfield  Gaslight  Com- 
pany, was  granted  a  charter  by  the  l^slature  in  1854.  A  price 
of  $3.25  a  thousand  cubic  feet  of  gas  a  month  was  maintained 
until  1878,  when  the  price  was  reduced  to  $2.  In  1884  this 
price  was  reduced  to  $1.50  and  so  remained  for  ten  years,  when 
it  was  reduced  to  $1.20,  and  one  year  later  to  $1,  at  which  point 
it  remained  until  this  hearing.     The  company  was  organized 
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with  a  capital  stodc  of  $75,000,  and  so  remained  until  1903, 
when  it  was  purchased  by  the  parties  now  interested  in  it  for 
over  $500,000.  At  this  time  the  stock  was  doubled,  making  the 
outstanding  stod:  total  $150,000  par  value,  and  in  addition 
$150,000  of  6  per  oeaat  first  mortgage  bonds,  due  in  1953,  were 
i^ued.  In  1908  the  capital  stock  was  furthar  increased  to  $276,- 
000.  In  1918  the  name  was  changed  to  the  Springfield  Gas  & 
Electric  Company  and  the  local  electric  utility  was  absorbed, 
the  capital  of  the  consolidated  utilities  being  fixed  at  $3,000,000. 
Five  experts  who  appeared  as  witnesses  placed  the  following  val- 
uations upon  the  property:  Adams,  for  the  city,  $547,448.14:; 
Bemis,  for  the  city,  $588,262 ;  Little,  for  the  Commission,  $806,- 
404;  Anderson,  for  the  company,  $898,785 ;  Brown,  for  the  com- 
pany, $940,988.     The  finding  of  the  Commission  was: 

"After  considering  all  the  evidence  and  testimony  in  this  case 
bearing  upon  the  value  of  the  property  herein,  the  cost  to  repro- 
duce, the  original  costs,  the  investment,  the  present  value,  all 
overheads,  including  such  as  preliminary  costs,  engineering, 
supervision,  interest,  insurance,  organization  and  legal  expenses 
during  construction,  contingencies,  and  all  other  elements  of 
value  (tangible  and  intangible)  and  taking  into  consideration 
that  the  plant  is  now  in  successful  operation  and  a  going  con- 
cern, the  Commission  finds  the  fair  value  of  the  respondent's 
gas  property  in  Springfield,  for  the  purpose  of  determining  rea- 
sonable and  just  rates,  to  be  $744,000,  exclusive  of  working  cap- 
ital. (Working  capital  is  here  used  to  mean  necessary  cash, 
'coal,  materials,  supplies,  etc.,  essential  to  the  successful  opera- 
tion of  the  gas  utility.)  For  working  capital,  thus  defined,  the 
Commission  hereinabove  has  set  forth  $66,000  to  be  reasonable 
and  adequate  in  the  premises.  The  total  valuation,  for  the  pur- 
pose of  establishing  just  and  reasonable  gas  rates  in  Springfield, 
therefore^  is  in  amount  $800,000." 

[14]  Notwithstanding  this  statement  of  the  Commission,  we 

are  convinced  from  an  examination  of  the  record  thit  it  did  not 

give  due  consideration  to  that  element  of  value  known  as  ^^going 

value/'    Our  conclusion  in  this  regard  is  given  support  by  the 

declaration  in  the  opinion  of  the  Commission  that — 

^This  Commission  holds  that  going  value,  in  its  commonly 
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accepted  meaning,  either  may  or  may  not  exist  in  a  given  utility 
property." 

We  oannot  agree  with  this  statement  in  yiew  of  the  authorities 
hereinbefore  cited  and  discussed.  This  element  of  value  is  al- 
ways present  in  every  assembled  and  established  plant  doing 
business  and  earning  money.  It  is  a  property  ri^t,  and  must  be 
considered  by  the  Commission  in  determining  the  value  of  the 
property  upon  which  the  utility  has  a  right  to  make  a  fair  return. 
The  engineer  for  the  Commission  and  the  engineers  for  the  com- 
pany all  state  that  the  valuation  fixed  by  them  did  not  include 
an  allowance  for  ^^going  value."  As  we  have  said,  this  element 
of  value  is  one  that  cannot  be  fixed  with  mathematical  accuracy, 
and  while  it  is  not  necessary  that  the  finding  of  the  Commission 
fix  a  separate  value  for  it,  it  is  necessary  that  the  finding  show 
that  due  consideration  was  given  to  this  part  of  the  prop^iy  of 
the  utility.  The  evidence  in  this  record  is  undisputed  that  there 
was  an  element  of  value  over  and  above  the  valuations  fixed  by 
the  engineers  which  was  not  considered  by  the  Commission  in 
fixing  the  value  of  appellant's  property.  The  whole  value  found 
by  the  Commission  is  over  $6,000  less  than  the  depreciated  orig- 
inal cost  of  labor  and  material  in  the  property  as  testified  to  by 
the  engineer  for  the  Commission,  and  more  than  $100,000  less 
than  that  testified  to  by  the  engineers  for  the  company.  It  is 
obvious,  therefore,  that  the  Commission  has  made  no  allowance 
for  going  value,  because  its  own  engineer,  as  well  as  those  for 
the  company,  testified  that  these  estimates  included  nothing  for 
going  value.  The  total  value  for  rate-making  purposes  as  fixed, 
by  the  Commission  is  therefore  against  the  manifest  weight  of 
the  evidence,  because  it  does  not  include  this  element  of  value 
which  the  uncontradicted  evidence  shows  to  exist. 

[15,  16]  It  is  contended  by  appellee  that  the  Commission 
did  not  include  in  its  valuation  a  1,000,000-foot  gasholder  erect- 
ed by  the  company  in  1913.  On  a  downtown  property  appellee 
has  three  holders,  of  200,000,  85,000,  and  60,000  cubic  feet  ca- 
pacity, respectively.  The  maximum  daily  send-oiit  of  gsis  tras 
shown  to  be  885,500  cubic  feet.  It  was  therefore  necessary  fot 
the  company  to  have  more  holder  capacity,  and  to  provide  this 
it  leased  a  tract  of  land  on  the  outskirts  of  the  city  and  erected 
a  holder  of  a  million  cubic  feet  capacity.    This  was,  of  course^ 
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more  than  the  present  needs  of  the  company  required,  but  in 
the  view  of  its  engineers  the  oonstroction  of  a  holder  of  that 
capacity  was  economical  and  advisable.    Extensive  as  the  powers 
granted  to  the  Cbnunission  are,  they  do  not  take  away  from  the 
corporation  its  power  of  control  upon  a  question  of  financial 
policy.    The  discretion  of  a  utility  Commission  cannot  override 
the  discretion  of  the  officers  of  the  corporation  in  the  manage- 
ment of  its  affairs.    Havre  de  Grace  &  Perryville  Bridge  Co.  v. 
Towers,  supra.    On  the  other  hand,  it  is  not  just  to  compel  con- 
sumers to  pay  for  more  than  they  receive,  or  to  pay  appellee  an 
income  on  property  which  is  not  actually  being  used  in  furnish- 
ing gas.    San  Diego  Land  &  Town  Co.  v.  Jasper,  supra;  Stan- 
islaus County  V.  San  Joaquin  &  King's  Biver  Canal  &  Irriga- 
tion Co.  supra.    The  Commission  found  that  a  portion  of  the 
capacity  of  this  1,000,000-foot  gasholder  necessarily  would  be 
used  and  useful  for  gas-making  purposes  in  Springfield  kt  the 
date  of  the  valuation,  and  that  a  greater  proportion  of  the  capac- 
ity will  be  required  by  the  consumers  from  year  to  year  until 
the  full  capacity  is  finally  utilized.    It  found  that  the  capacity 
of  the  holder  was  not  unduly  large  in  view  of  appellant's  prob- 
ably justifiable  faith  in  the  near  future  gi*owth  of  gas  sales  in 
Springfield  to  reach  a  send-out  which  would  utilize  the  ultimate 
holder  capacity.     The  evidence  shows  the  value  of  this  holder, 
with  its  auxiliary  mains  and  accessories,  to  be  approximately 
$100,000.    Because  <rf  the  fact  that  the  whole  capacity  of  the 
holder  was  not  in  use  at  the  time  of  the  appraisal,  the  Commis- 
sion found  that  "for  rate-making  purposes  obviously  only  a  prop- 
er proportion  of  the  cost  of  the  gasholder  (and  accessories)  is 
to  be  taken  into  consideration  in  reaching  a  reasonable  conclu- 
sion as  to  an  equitable  total  valuation  of  the  gas  property  in 
Springfield;"  but  the  Commission  does  not  state  what  portion 
of  the  value  is  equitable,  or  what  it  allowed  on  this  item  of  prop- 
erty towards  the  total  valuation  of  the  gas  property  of  appellant 
It  is  not  necessary  that  every  article  of  property  be  separately 
valued,  but  where  it  appears  from  the  finding  of  the  Commission 
that  only  a  certain  proportion  of  the  actual  value  of  the  whole, 
or  any  considerable  part  of  the  property  of  the  utility,  is  to  be 
taken  into  consideration,  then  such  value  must  be  stated  by  the 
Commission,  or  the  proportion  considered  must  be  stated ;  other- ' 
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wise,  this  court  will  be  helpless  in  an  e£foi-t  to  review  the  reasoip 
ableness  of  the  Commission's  findings  and  order.  It  is  impossi- 
ble from  the  state  of  this  record  to  determine  whether  or  not  a 
just  proportion  of  the  value  of  this  holder  was  allowed  in  deter-  \ 

mining  the  total  value  of  all  the  gas  property  of  this  utility. 

[17,  18]  The  Commissicm  fixed  as  a  fair  rate  of  return  up- 
on a  fair  value  of  appellee's  used  and  useful  gas  property  in 
Springfield  7  per  cent  per  annum.    It  is  not  seriously  contended 
that  this  is  not  a  reasonable  rate  of  return,  and  we  think  tbe 
authorities  support  the  finding.    What  is  a  reasonable  returxi^  ^^ 
a  question  of  fact>  the  solution  of  which  calls  for  the  exercise 
of  sound  judgment  and  common  sense.    Duluth  Street  Rail"^'*? 
Co.  V.  Eailroad  Commission,  supra.     Ordinarily  the  utility    ^^ 
entitled  to  a  rate  of  return  not  less  than  the  l^al  rate  of  inte^x^^srt. 
Brymer  v.  Butler  Water  Co.  supra.    There  is  no  particular    'K'^^ 
of  compensation  which  must  in  all  cases  and  in  all  parts  of    **® 
country  be  regarded  as  sufficient  for  capital  invested  in  busix^^^* 
enterprises.     Such  compensation  must  depend  greatly  upon     ^^^' 
eumstances  and  locality.     Among  other  things,  the  amount     ^ 
risk  in  the  business  is  a  most  important  factor,  as  well  as     ^^^ 
locality  where  the  business  is  conducted  and  the  rate  expe<^^^ 
and  usually  realized  there  upon  investments  of  a  somewhat  &i^' 
ilar  nature  with  regard  to  the  risk  attending  them.    We  do   tiO^ 
think  the  action  of  the  Commission  in  fixing  this  rate  was  SLrbi- 
trary  or  imreasonable.    This  conclusion  finds  support  in  WillcoX 
V.  Consolidated  Gas  Co.  supra. 

[19,  20]  One  of  the  elements  to  be  considered  by  the  Com- 
mission in  determining'  what  was  a  reasonable  rate  to  be  charged 
by  this  utility  was  the  operating  expenses.  From  the  evidence 
produced  by  appellee's  auditor  it  appears  that  the  average  oper- 
ating expenses  for  the  last  eight  years  have  been  slightly  over  54 
cents  a  thousand  cubic  feet  of  gas  sold.  The  Commission  found 
that  this  expense  could  be  reduced  by  producing  a  greater  per 
cent  of  coal  gas  and  a  less  per  cent  of  water  gas;  by  reducing 
the  expenses  in  the  sales  departmait ;  by  a  more  equitable  divi- 
sion of  general  office  expense  between  the  gas  department,  the 
electric  department,  the  railway  department,  and  the  steam- 
heating  department,  and  by  earnings  from  nonoperating  reve- 
nue, which  include  profits  on  fixtures,  piping,  etc.,  sold  to  ita 
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customers.    It  also  fotind  that  the  average  operating  expense  in 
the  cities  of  Peoria,  Waukegan,  Rockford,  Eock  Island,  Decatur, 
Quincy,  and  Freeport — cities  similarly  situated — ^was  about  47 
cents  a  thousand  cubic  feet    While  this  was  not  controlling,  it 
was  proper  to  be  considered  by  the  Commission.     After  consid- 
ering all  these  and  other  elements  the  Commission  determined 
that  50  cents  a  thousand  cubic  feet  of  gas  sold  in  Springfield  was 
reasonably  ample  to  cover  total  opiating  expenses.     While  the 
Commission's  finding  is  not  supported  by  a  clear  preponderance 
of  the  evidence,  yet  it  cannot  be  said  that  its  finding  on  this 
item  is  against  the  manifest  weight  of  the  evidence.     It  must, 
however,  be  kept  in  mind  in  considering  questions  of  business 
policy  that  the  Commission  is  not  the  financial  manager  of  the 
corporation,  and  it  is  not  empowered  to  substitute  its  judgment 
for  that  of  the  directors  of  the  corporation;  nor  can  it  ignore 
items  charged  by  the  utility  as  operating  expenses,  unless  there 
is  an  abuse  of  discretion  in  that  regard  by  the  corporate  officers. 
[21]  Ultimately  in  every  case  of  this  character  the  question 
to  be  determined  is:  What  is  a  fair  and  reasonable  return  upon 
the  present  value  of  the  property  employed  in  rendering  the 
service  to  the  public  i    The  findings  of  the  Public  Utilities  Com- 
mission may  be  reviewed  by  the  courts  to  determine,  among  oth- 
er things,  whether  its  decision  is  against  the  manifest  weight 
of  the  evidence.     In  order  to  enable  the  courts  to  intelligently 
review  its  decision,  the  Commission  should  make  its  findings 
specific  enou^  to  enable  the'  court  to  determine  upon  what  basis 
it  made  its  valuation  and  what  elements  of  value  entered  into  it, 
with  a  specific  and  separate  valuation  of  such  elements.    As  we 
have  said,  it  is  not  necessary  for  the  Commission  in  its  findings 
to  separately  value  the  articles  of  property  considered  by  it ;  but 
it  should  state  its  ultimate  conclusions  as  to  each  of  the  ele^ 
ments  necessary  to  be  considered.    For  instance,  as  hereinbefore 
pointed  out,  the  Commission  declares  in  its  conclusion  that  in 
determining  the  present  value  of  appellee's  property  it  took  into 
consideration  "the  cost  to  reproduce,  the  original  costs,  the  in-' 
vestment,  the  present  value,  all  overheads,''  and  other  elements 
of  value  enumerated.     In  order  to  consider  these  elements  it 
was  necessary  to  determine  their  several  values.     Before  the 
Commission  could  consider  the  cost  to  reproduce^  it  must  de- 
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tomune  what  it  would  cost  to  reproduce  the  pr<qMTty,  and  the 
value  80  determined  should  have  been  atated  in  the  findings  of 
the  Oommiaaion.  So  also  should  the  Commission  have  stated 
in  its  findings  the  original  cost  and  all  other  elements  declared 
hj  the  Commission  to  have  be^i  considered  by  it.  This  require- 
ment will  work  no  hardship  on  the  Commission,  because  if  it 
considered  these  elements  it  must  necessarily  have  first  found 
their  respective  values,  and  there  is  no  sound  reason  why  the 
ultimate  conclusions  of  the  Conmiission  on  the  elements  con- 
sidered by  it  in  determining  the  present  value  should  not  be  set 
out  in  its  findings.  In  order  to  readily  see  and  understand  the 
elements  of  value  considered  by  the  Conunission  and  the  con- 
sideration given  these  elements  in  reaching  its  final  decision,  it 
is  necessary  that  the  findings  of  the  Commission  disclose  the 
specific  valuations  of  the  elements  considered.  The  courts  will 
then  be  able  to  determine  whether  a  just  and  fair  valuation  has 
been  made  and  a  fair  and  reasonable  rate  has  been  established. 
The  Public  Utilities  Act  declares  that — 

'^At  the  conclusion  of  such  hearing  the  Commission  shall 
make  and  render  findings  concerning  the  subject-matt^  and 
facts  inquired  into,  and  enter  its  order  based  thereon." 

[22]  The  facts  inquired  into  necessarily  include  the  elements 
of  value  considered  in  determining  the  present  value,  and  un- 
less the  Commission  makes  and  renders  findings  on  these  ulti- 
mate facts  the  courts  will  be  helpless  in  their  effort  to  determine 
whether  the  order  is  based  on  such  findings.  If  the  final  order 
of  the  Commission  is  not  against  the  manifest  weight  of  the  evi- 
dence, the  order  wiU  not  be  set  aside  merely  on  the  ground  that 
one  or  more  of  the  items  of  value  may  be  regarded  as  too  high 
or  too  low.  The  court  will  not  review  the  findings  of  the  Com- 
mission on  the  separate  elements  of  value  considered  by  it,  but 
will  limit  its  review  to  the  final  result  The  Conunission  declares 
in  its  opinion  in  this  case  that  the  valuation  fixed  was  deter- 
mined by  considering,  among  other  elements,  the  original  cost 
and  the  cost  to  reproduce.  A  fair  consideration  of  the  record 
shows  that  no  element  was  considered,  except  the  original  cost 
of  construction,  less  depreciation.  In  this  the  Commission  was 
in  error,  A  fair  present  value  of  a  public  utility  cannot  be  de- 
terming  without  full  and  proper  consideratioiL  being  givmi  to 

P.U.R.1920C. 

Digitized  by  VjOOQIC 


STATE  P.  U.  C.  EX  REL.  SPRINGFIELD  v.  SPRINGFIELD  G.  &  E.      665 

the  cost  to  reproduce  new.  As  was  said  by  the  Supreme  Court 
of  the  United  States  in  Lincoln  Qas  &  Electric  Light  Co.  v. 
Lincoln,  250  U.  S.  256,  89  Sup.  Ct  Rep.  454,  63  L.  ed.  968. 

"It  is  a  matter  of  common  knowledge  that,  owing  principally 
to  the  World  War,  the  costs  of  labor  and  supplies  of  every  kind 
have  greatly  advanced  since  the  ordinance  was  adopted,  and 
largely  since  this  cause  was  last  heard  in  the  court  below ;  and 
it  is  equally  well  known  that  annual  returns  upon  capital  and 
enterprise  the  world  over  have  materially  increased,  so  that  what 
would  have  been  a  proper  rate  of  return  for  capital  invested  in 
gas  plants  and  similar  public  utilities  a  few  years  $igo  furnishes 
no  safe  criterion  for  the  present  or  for  the  future." 

The  Commission  must,  in  its  final  decision  in  all  such  cases, 
determine  (1)  the  present  value  of  the  property  for  rate-making 
purposes;  (2)  the  rata  of  return  to  which  the  utility  is  entitled; 
and  (3)  the  fair  and  reasonable  rate  to  be  charged  for  the  serv- 
ice. For  this  error  and  other  errors  hereinbefore  pointed  out, 
this  cause  must  be  remanded  to  the  Commission,  and  the  Com- 
mission will  on  further  consideration  make  specific  and  separate 
findings  of  its  ultimate  conclusions  as  to  each  element  of  value 
considered. 

After  all,  the  questions  presented  in  this  case  are  largely  ques- 
tions of  business  judgment,  and  no  rule  can  be  laid  down  which 
can  be  applied  mathematically  to  every  situation.  Each  case 
must  rest  largely  upon  its  own  facts.  We  are  aware  of  the 
grave  character  of  the  questions  with  which  we  have  had  to  deal 
and  of  the  great  injury,  not  only  to  private  interests  but  to  the 
public  at  large,  that  may  result  from  error.  The  same  may  be 
said  of  any  legislative  policy  in  matters  of  moment.  We  have 
dealt  with  the  legal  principles  underlying  this  case,  but  the  ulti- 
mate question  is  a  question  of  business,  and  results  cannot  be 
predicted.  In  such  a  case  the  Commissioners  ought  to  move 
with  caution.  An  imwise  administration  of  regulatory  laws 
will  drive  capital  from  this  field  and  bring  on  public  calamity 
by  causing  the  utilities  to  cease  to  function.  It  is  equally  im- 
portant to  the  public,  and  the  utility  that  the  rates  established 
be  just  and  reasonabla 

For  the  reason  that  the  Commission  wholly  excluded  from  its 
consideration  that  dement  of  value  known  as  going  value^  and 
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for  the  reason  that  the  Commission  has  not  indicated  what  por- 
tion of  the  value  of  the  1,000,000-foot  gasholder  was  considered 
by  it  in  reaching  the  value  of  the  gas  properly  of  the  appellant, 
the  circuit  court  properly  set  aside  its  decision.  But  the  circuit 
court  erred  in  not  remanding  the  cause  for  further  proceedings. 
The  judgment  of  the  circuit  court  of  Sangamon  county  is  there- 
fore modified  by  remanding  the  cause  to  the  PuUic  UtilitieB 
Commission  for  further  proceedings  in  accordance  with  the  views 
hereinbefore  expressed,  and  the  judgment  so  modified  is  affirmed. 
Judgment  modified  and  affirmed. 

Behearing  denied,  February  6,  1920. 


INDIANA  PVBIilC  SERVICB  OOMiaSSION. 

BE  UNITED  PUBLIC  SERVICE  COMPANY. 

[No.  4938.] 

Security  issues  —  Amount  «-  Value  of  property. 

1.  Outstanding  bonds  to  the  amount  of  $341,500  against  property 
of  the  present  value  of  $383,062  come  much  closer  to  the  value  of  the 
property  than  sound  financing  can  approve. 

Security  iamtea  —  Amount  «  Refunding  honde, 

2.  Issues  of  refunding  bonds  should  not  exceed  the  total  par  value 
of  the  bonds  refunded  as  otherwise  the  mortgage  indebtedness  of  utili- 
ties would  be  increased  each  time  a  refunding  is  negotiated. 

Valuation  «-  Bond  discount. 

3.  Bond  discount  should  not  be  capitalbed,  since  this  in  effect  is 
simply  the  capitalization  of  the  utility's  lack  of  credit. 

Beturn  —  Operating  expenses  —  AtfiortiMation  of  bond  dieeount. 

4.  Bond  discount  should  be  amortieed  during  the  life  of  the  bonds 
en  which  the  discount  is  suffered,  and  aocordin^y  the  utlli^  should 
be  required  to  make  an  equal  annual  payment  into  a  bond  discount 
amortization  fund,  sufllcient  to  equal  at  the  maturity  of  auch  bonds, 
tbe  discount  suffered  in  their  sale. 

[March  31,  1920.1 

Appijoation  for  authority  to  issue  bonds;  granted  in  part 
Appearanoes:   C.  A.  Edwards,  for  petitioner. 

McCardle,  Commissioner:  On  October  29,  1919,  the  United 
Public  Service  Company  of  Rochester,  Indiana^  filed  with  the 
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Commission^  a  petition  averring  that  it  is  a  corporation  organ- 
ized under  the  laws  of  Indiana,  having  its  principal  office  in  the 
city  of  Rochester,  Indiana ;  that  it  operates  an  electric  and  steam 
heating  utility  in  Rochester,  and  furnishes  electrical  energy  for 
light,  heat,  and  power  purposes  to  the  towns  of  Fulton,  Argos, 
Tippecanoe,  Bourbon,  and  also  water  to  the  town  of  Bourbon  and 
its  inhabitants;  that  in  April,  1915,  it  created  a  bond  issue  of 
$1,000,000  secured  by  a  mortgage  of  $1,000,000  to  the  then 
Indiana  Bank  &  Trust  Company  of  Rochester,  now  the  "Unit- 
ed States  Bank  &  Trust  Company ; ''  that  there  has  been  issued 
and  sold  under  such  mortgage,  and  is  now  outstanding,  $341,500 
of  bonds,  of  which  $50,000  will  become  due  and  payable  in  the 
spring  of  1920. 

Petitioner  now  seeks  authority  to  issue  and  sell  $62,500  of  its 
first  and  refunding  mortgage  bonds  in  denominations  of  $500 
at  not  less  than  80  per  cent  of  par  and  accrued  interest,  for  the 
purpose  of  obtaining  money  with  which  to  take  up  and  cancel 
said  $50,000  of  bonds  becoming  due  as  aforesaid.  Petitioner 
avers  that  the  bonds  to  be  retired  are  in  the  hands  of  many  dif- 
ferent persons,  which  will  necessitate  their  retirement  by  the 
payment  of  the  par  value  with  accrued  interest ;  that  it  has  made 
diligent  effort  to  sell  the  proposed  issue  of  bonds  locally  and  in 
other  markets,  and  that  the  best  price  obtainable  under  present 
conditions  is  80  per  cent  of  par  value  and  accrued  interest;  and 
that  it  is  not  the  purpose  of  this  issue  to  increase  the  bonded 
indebtedness,  except  as  may  be  necessary  to  create  funds  suffi- 
cient with  which  to  retire  said  $50,000  of  bonds  at  par  with 
accrued  interest,  as  aforesaid. 

Petitioner  further  prays  authority  to  amortize  said  discount 
from  gross  revenues  at  the  rate  of  2  per  cent  per  annum  until 
all  of  said  discount  is  amortized,  and  for  all  other  proper  relief 
in  the  premises. 

Notices  were  issued  and  served  on  all  interested  parties,  and 
a  hearing  was  held  in  the  offices  of  the  Commission,  November 
22,  1919. 

[1]  In  Cause  No.  3491,  an  appraisal  of  afr  petitioner's  prop- 
erty was  made  by  the  Engineering  Department  of  the  Commid- 
sion.  The  cost  of  reproduction  was  found  to  be  $453,722,  and 
the  present  value  $383,062.     The  Commission  fized  the  value 
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of  the  electric  and  steam  heating  property  for  late-making  pur- 
poses at  $275,000.  The  total  securities  outstanding  on  Septem- 
ber 30,  1919,  as  shown  by  the  balance  sheet  filed  with  the  peti- 
tion in  this  cause,  were  as  follows: 

Bonds   '. $341,500.00 

Notes    54.131.95 

Total  $395,631 .95 

Common  Btock   117,500.00 

Preferred  etock   117,500.00 

Grand  total    $630,631.95 

From  the  above  showing  it  is  apparent  that  the  total  outstand- 
ing bonds  are  much  closer  to  the  value  of  the  property  than 
sound  financing  would  approve.  That  this  is  the  case  is  also  in- 
dicated by  the  fact  that  petitioner  avers  that  it  cannot  find  a 
market  for  its  6  per  cent  bonds  at  more  than  80  per  cent  of  par. 

In  Cause  No.  4550  on  June  14,  1919,  the  Commission  author- 
ized the  issuance  of  $8,500  of  the  first  and  refunding  bonds  of 
petitioner.  The  petition  prayed  for  authority  to  sell  such  bonds 
at  90  per  cent  of  par.  The  Commission  authorized  $6,000  of 
such  bonds  at  90,  which  were  to  reimburse  its  treasury  for  addi- 
tions and  betterments,  and  $2,500  at  par,  which  were  to  refund 
an  equal  amount  of  its  first  mortgage  bonds. 

The  annual  report  of  petitioner  for  1918  shows  that  $65,000 
of  first  and  refunding  mortgage  bonds  of  petitioner  outstanding 
on  December  31,  1918,  had  been  sold  for  $62,675,  an  average 
realization  of  96.42. 

On  December  30,  1919,  in  Cause  No.  5048,  petitioner  was 
authorized  to  increase  its  rates.  This  increase  was  granted  sub- 
sequent to  the  filing  of  this  petition,  and  should  greatly  improve 
the  credit  situation  of  petitioner.  For  this  reason  the  Commis- 
sion believes  that  to  audiorize  the  issuance  of  such  bonds  at  90 
per  cent  of  par  would  permit  an  excessive  discount. 

[2]  The  Commission  cannot  approve  the  issuance  of  $62,- 
500  of  bonds  to  refund  $50,000  of  bonds  now  maturing.  In 
similar  cases,  it  has  consistently  held  that  refunding  issues  should 
be  of  the  same  tolial  par  value  as  the  bonds  refunded.  To  adopt 
the  position  which  petitioner  asks  the  Commission  to  assume, 
would  result  in  increasing  the  mortgage  indebtedness  of  utilities 
each  time  a  refunding  is  negotiated    Where  the  total  outstand- 
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ing  bonds  approach  or  equal  the  value  of  the  property,  such  a 
course  would  be  doubly  unwise.  It  would  soon  make  the  total 
of  the  mortgage  indebtedness  greater  than  the  value  of  the  prop- 
erty mortgaged.  Bonds  issued  under  such  circumstances  would 
be  of  questionable  value. 

[3]  In  the  last  analysis,  this  is  a  petition  to  issue  bonds  to 
cover  bond  discount.  It  proposes  permanently  to  capitalize 
petitioner's  lack  of  credit,  and  the  high  interest  rate  it  is  forced 
to  pay.  The  Commission  has  consistently  refused  to  authorize 
the  issuance  of  any  kind  of  securities  to  cover  bond  discount.  In 
the  case  of  the  Indiana  .General  Service  Company,  !N'o.  3351, 
January  12,  1918,  it  refused  authority  to  fund  bond  discount 
in  the  form  of  bonds,  on  the  theory  that  it  should  not  be  capital- 
ized but  eztinguished  through  an  amortization  account  provided 
for  that  purpose.  In  the  case  of  the  Muncie  Electric  Light  Com- 
pany, No.  1556,  May  26,  1916,  it  refused  authority  to  fund 
bond  discount  in  the  form  of  preferred  stock,  and  in  the  case  of 
the  Merchants  Heat  &  Light  Company,  No.  4732,  October  11, 
1919,  P.U.R.1919F,  664,  it  refused  authority  to  fund  bond  dis- 
count even  in  the  form  of  common  stock.  Bond  discount  is  a 
form  of  interest  and  should  not  appear  in  the  capitalization  of 
a  utility.  The  purpose  of  amortizing  the  discount  is  to  put  it 
on  an  annual  basis  like  other  forms  of  interest. 

In  order  to  safeguard  the  safety  of  petitioner's  bonds  and  the 
security  of  its  financial  condition,  the  Commission  finds  that 
this  feature  of  the  petition  should  be  denied,  but  that  petitioner 
should  be  authorized  to  issue  $50,000  of  bonds  to  refund  the 
$50,000  of  bonds  now  maturing.  In  view  of  present  financial 
conditions,  the  Commission  will  authorize  the  sale  of  these  bonds 
at  not  less  than  85  per  cent  of  par.  This  will  net  $42,500,  leav- 
ing $7,500  to  be  secured  from  some  other  source  in  order  to  re- 
fund the  $50,000  of  bonds  now  maturing.  If  petitioner  cannot 
provide  this  sum,  it  should  contract  temporary  loans,  which  can 
be  retired  with  the  proceeds  of  the  amortization  payments.  All 
of  the  $50,000  maturing  bonds  should  be  retired. 

[4]  Petitioner  desires  to  amortize  the  discount  at  the  rate 
of  2  per  cent  per  annum.  Bond  discount  should  be  amortized 
during  the  life  of  the  bonds  on  which  the  discount  is  suffered. 
Accordingly,  petitioner  should  be  required  to  make  equal  annual 
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payments  into  a  bond  discount  amortization  fund  sufficient  to 
equal  at  the  maturity  of  such  bonds^  the  discount  suffered  in  their 
sale,  and  the  Commission  so  finds. 


MIS60UBI  PITBIiIC   SEBVIGB  COMMI68IOir. 

BE  ST.  JOSEPH  TRANSMISSION  COMPANY. 
[Case  No.  2263.1 

Botes  —  Power  of  Commlaston  —  Increaoe  of  fwinflfcl—  rm$e8  »  AcUon 
of  CofnmisHon. 

The  Missouri  Commission  will  hesitate  to  biereaBe  franehiae  rates^ 
where  the  franchise  contract  had  heen  recently  entered  into,  provided 
that  the  rates  contained  therein  should  not  be  modified  or  ehaaged  dur- 
ing the  term  of  the  contract,  and  waa  entered  into  at  a  time  of  dis- 
turbed economic  conditions  incident  to  the  World  War. 

(BusBT,  Chairman,  and  FLad,  Commissioner,  dissent.) 

[April  10,  1W0.1 

Application  for  increase  in  rates  diarged  for  electric  cur- 
rent to  the  city  of  Oregon ;  denied. 

Simpson,  Commissioner:  On  December  6,  1919,  the  St.  Jo- 
seph Transmission  Company,  hereinafter  designated  as  appli- 
cant, filed  a  petition  with  the  Conmiission  praying  that  it  be 
permitted  to  increase  its  present  contract  governing  electric  cur- 
rent rates  with  the  city  of  Oregon,  Missouri.  In  due  time  issue 
was  joined  by  the  city  of  Oregon,  and  on  March  6,  1920,  the 
c^se  was  presented  and  finally  submitted  to  the  full  Commission 
at  it«  office  in  JeflFerson  City. 

The  applicant  is  a  domestic  corporation,  owning  and  operat- 
ing an  electric  transmission  line  from  St.  Joseph,  Missouri,  to 
Oregon,  Missouri,  and  rendering  a  limited  electric  SOTvice  to 
intennediate  points  between  said  cities.  Applicant  generates  no 
electric  current,  but  depends  entirely  for  its  current  supply  upon 
the  St.  Joseph  Railway,  Light,  Heat  &  Power  Company  of  the 
city  of  St  Joseph,  Missouri. 

.    The  city  of  Oregon,  acting  in  its  corporate  capacity,  purchases 
current  by  wholesale  from  applicant,  and  after  utilizing  a  part 
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thereof  for  municipal  purposes,  retails  the  remainder  over  its 
own  distribution  system  to  the  citizens  of  the  city. 

During  the  month  of  January,  1918,  a  written  contract  was 
completed  between  applicant  and  the  city,  wherein  were  lodged 
with  extensive  detail,  all  matteors  covering  terms  and  conditions 
between  the  contracting  parties  governing  electric  energy  for  a 
period  of  ten  years. 

The  Commission  deems  it  unnecessary  to  herein  set  out  the 
contract  in  extenso,  but  will  let  it  suffice  for  the  present  issues 
involved  to  recite  one  among  many  paragraphs  contained  in  said 
contract. 

"It  is  further  understood  and  agi'ced  that  this  contract  shall 
be  in  full  force  and  effect  and  binding  on  the  city  of  Oregon,  and 
on  the  said  St  Joseph  Transmission  Company  for  a  period  of 
ten  years,  from  the  date  of  this  contract,  when  this  contract  shall 
be  duly  ratified  by  a  two-thirds  majority  of  the  qualified  voters 
of  the  said  city  of  Oregon,  voting  at  an  election  to  be  held  for 
that  purpose,  and  that  all  the  terms,  conditions,  provisions  and 
the  rates  herein  contained,  and  agreed  upon,  shall  not  be  modi- 
fied or  changed  during  the  term  of  this  contract." 

The  above  recited  paragraph  carries  upon  its  face  no  small 
degree  of  commanding  emphasis  to  the  Commission,  owing  to 
the  fact  of  existing  conditions  prevailing  at  the  time  the  contract 
was  executed  by  applicant  and  ratified  by  a  statutory  majority 
of  the  electorate  of  the  city. 

The  time,  as  heretofore  mentioned,  was  the  forepart  of  the 
year  1918.  Disturbed  economic  conditions  incident  to  the  World 
War  were  prevalent  on  every  hand*  Moreover,  it  was  common 
knowledge  that  our  Comonission,  although  proceeding  at  all  times 
with  great  reluctancy,  had  been  compelled  to  override  franchise 
contracts  and  agreements  hitherto  entered  into  by  cities  and  util- 
ities, that  our  public  service  utilities  might  function  for  the 
benefit  of  the  public  Our  Commission  at  all  times,  by  repeated 
pronouncements,  promulgated  its  rule  that  it  would  disturb 
franchise  contracts  only  where  emergency  conditions  have  arisen. 
In  practically  every  instance  where  the  Commission  has  over- 
ridden franchise  contracts  by  granting  increased  rates,  the  op- 
erating utility  could  not  fairly  be  censured,  for  the  very  good 
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reason  that  abnormal  conditions  liad  arisen  over  whioh  it  had 
no  control. 

However^  in  the  instant  case  we  find  the  applicant  entering 
into  a  franchise  contract  surrounded  with  enrny  earmark  of 
knowledge  of  what  the  consequ^iees  thereof  might  be,  and  yet, 
before  two  years  have  ei^pired  it  is  befcure  us  prrfdng  diat  we  as- 
sist it  to  vitiate  its  contract. 

That  we  have  authority  to  set  aside  a  franchise  contract  of 
such  nature  as  the  one  now  before  us  is  no  longer  a  debatable 
issue. 

Kansas  City  v.  Public  Service  Commission,  276  Mo.  539,  210 
S.  W.  381,  P.U.R.1919D,  422,  6  Ma  P.  S;  C.  157,  writ  of  er- 
ror to  United  States  Supreme  Court  dismissed^  not  officially  re- 
ported to  date ;  State  ex  rel.  Sedalia  v.  Public  Service  Commis- 
sion, 275  Mo.  201,  204  S.  W.  497,  P,U.R.1919C,  507,  4  Mo. 
P.  S.  C.  140,  writ  of  error  to  United  States  Supreme  Court  dis- 
missed, not  officially  reported  to  date ;  Fukon  v.  Public  Service 
Commission,  275  Mo.  67,  204  S.  W.  386,  5  Mo.  P.  S.  C.  6,  writ 
of  error  to  United  States  Supreme  Court  dismissed,  not  officially 
reported  to  date;  St.  Louis  v.  Public  Service  Commission,  276 
Mo.  509,  P.U.I1.1919C,  10,  207  S.  W.  799,  805,  5  Mo.  P.  S. 
C.  725,  6  Mo.  P.  S.  C.  «7. 

But  there  is  a  vast  difference  between  the  right  of  being  in- 
vested with  power  and  making  an  arbitrary  use  thereof.  Poten- 
tia  non  est  nisi  ad  bormm.  These  franchise  contracts  are  legal 
acts,  binding  alike  upon  all  interested  parties  thereto,  and  it 
appears  almost  superfluous  for  this  Commission  to  again  say 
that,  acting  under  the  great  police  power  of  our  state,  it  will  ap- 
proach its  right  of  interference  of  this  class  of  contracts  with  due 
caution.  That  such  has  been  the  policy  of  the  Commission  may 
be  seen  by  the  following  excerpts : 

It  is  undoubtedly  true  that  increasing  the  rates  above  the 
price  at  which  a  company  solemnly  agreed  to  furnish  its  commod- 
ity, and  in  return  for  which  it  received  a  permit  to  use  the 
streets  and  a  practical  monopoly  of  the  business,  should  not  be 
done  lightly  nor  unless  the  public  interest  is  threatened  in  some 
way  if  the  existing  rates  are  allowed  to  continue.  It  is  entirely 
from  this  standpoint  of  the  public  intecest  that  state  regulation 
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bf  public  utilities  has  been  attempted."  Louisiana  v.  Louisiana 
Water  Co.  5  Mo.  P.  S.  C.  577,  1.  c.  582,  P.U.R.1918B,  744. 

"There  is  no  question  as  to  the  power  of  the  Commission  to 
fix  reasonable  rates  for  the  service  furnished  the  public  by  the 
various  public  utilities  of  the  state  r^ardless  of  stipulations  in 
franchises  relative  thereto,  since  the  supreme  court  of  Missouri 
handed  down  its  opinion  in  the  case  of  State  ex  rel.  Sedalia  v. 
Public  Service  Commission,  204  S.  W.  497,  and  Fulton  v.  Pub- 
lic Service  Commission,  204  S.  W.  386,  and  in  other  cases.  The 
Commission,  however,  will  in  no  case  disturb  the  provisions  of 
any  franchise  except  for  good  cause  shown."  Re  Lafayette 
Teleph.  Co.  8  Mo.  P.  S.  C.  346,  348,  P.XJ.R.1920A,  169. 

'*It  is  not  the  policy  of  this  Commission  to  disturb  this  class 
of  franchise  contracts  whenever  it  is  reasonably  <3onsistent  to 
avoid  such  a  conclusion.  After  making  a  careful  investigation 
of  this  particular  contract  the  Commission  is  of  the  conclusion 
that  it  should  not  be  disturbed."  Re  Edina  Light  Co.  7  Mo.  P. 
S.  C.  229,  234. 

'furthermore,  the  franchise  granted  by  the  city  of  Pestus 
is  of  recent  date.  Certain  terms  were  introduced  into  the  fran* 
chise  with  the  full  knowledge  and  consent  of  both  parties.  It 
ill  behooves  the  company  at  this  early  date  to  apply  to  the  Com- 
mission for  permission  to  change  these  terms,  unless  conditions 
have  radically  changed.  Change  of  conditions,  such  as  wartime 
prices,  was  intimated,  but  is  not  made  to  appear  as  the  basis  of 
the  application.  The  conditions  surrounding  this  plant  appr(?x- 
imate  those  at  the  time  of  the  purchase  of  the  same.  There  fs 
no  doubt  that  wartime  conditions  have  affected  operations,  and 
may  be  partly  responsible  for  the  slow  development  of  the  pro- 
posed transmission  line  system."  Re  Union  Electric  Light  &  P.* 
Co.  7  Mo.  P.  S.  C.  158,  L  c.  165. 

"As  the  cily  is  paying  all  the  money  available  for  this  purpose 
at  the  present  time  without  holding  another  election,  and  the 
company  is  receiving  as  much,  if  not  more,  per  kilowatt  hour 
for  the  current  sold  than  it  did  under  the  original  contract,  and 
for  this  reason  the  company  should  not  be  given  an  increase  in 
the  rate  for  street  lighting."  Re  Moore  Brothers  Electric  Light 
ft  P.  Co.  7  Mo.  P.  S.  C.  210,  212. 
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Our  conclusion  is  that  the  petition  of  the  applicant  should  be 
dismissed. 

We  have.pnrposdy  refrained  from  a  discussion  of  data  filed 
by  applicant  in  support  of  its  claim  for  increase  in  rates  in  the 
franchise  contract,  because  we  find  the  position  of  applicant  to 
avoid  the  contract  to  be  without  supporting  merit.  Therefore, 
any  extended  discussion  of  applicant's  investmait. value^  oper- 
ating income  and  outgo,  depreciation  reservre  and  general  oper- 
ating d£ciency  would  be  merely  a  matter  of  redundancy  when 
viewed  from  the  ^ngle  which  is  used  in  reaching  a  decision  of 
the  case. 

The  applicant,  as^  per  its  franchise  contract,  9upra,  receives 
from  the  city  of  Oregon  6  cents  gross  (5.4  cents  net)  per  kilo- 
watt hour.  Jt  now  prays  the  Commission  to  grant  it  authority 
to  violate  its  contract  and  make  a  charge  over  and  above  the  terms 
of  the  franchise  agreement.  There  is  no  other  issue  in  this  case 
before  the  Commission.  Among  other  reasons  alleged  by  appli- 
cant to  support  its  claim  to  be  permitted  to  disregard  its  contract^ 
is  found  one  to  the  effect  that  it  is  paying  more  for  current  to 
l;he  St  Joseph  Kailway,  Light,  Heat  &  Power  Company  than 
at  the  time  when  it  entered  into  its  contract  with  the  city  of  Ore- 
gon. Let  it  suffice  that  phase  of  the  case  to  say  that  applicant 
has  studiously  avoided  bringing  the  St.  Joseph  Company  into 
the  case,  and  it  will  be  time  enough  to  render  decision  on  that 
issue  and  other  secondary  issues  when  they  are  legally  before 
the  Commission. 

Let  an  order  issue  dismissing  applicant's  petition* 

Bean  and  Blair,  CC,  concur. 

Flad,  Commissioner,  dissenting:  I  dissent  fnnn  the  opinicm 
prepared  by  Commissioner  Simpson.  He  refuses  the  relief  to 
which  the  St.  Joseph  Traneonission  Company  is  clearly  entitled 
according  to  the  evidence,  on  the  grounds  that  the  said  company 
had  or  should  have  had  knowledge  of  the  possible  eonsequences 
of  its  act  in  entering  into  the  contract  with  the  city  of  Oregon, 
and  he  th^n  fails  to  set  forth  or  to  consider  the  evidence  sub- 
ipitted  as  to  investment  value,  earnings,  operating. expenses,  etc. 

While  I  agree  that  contracts  entered  into  between  utilities  and 
their  customers  should  not  be  set  aside  exc^t  for  ''good  cause 
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shown,'*  how  can  one  decide  whether  or  not  the  cause  is  good 
unless  the  facts  are  set  forth  i  >  .        • 

Let  118  briefly  examine  the  evidence: 

1.  The  oontraet  between  the  St  Joseph  Transiaissioii  Comr 
pany  and  the  city  of  Oregon  was  entered  into  on  December  17^ 
1917.  . 

2.  The  increase  in  the  price  of  oniremt  bon^t  by  said  com- 
pany, owing  to  increase  in  rates  alk)wed  by  this  Oommission  to 
the  St  Joseph  Light,  Heat  &  Power  Company  became  effective 
in  March,  1918. 

3.  According  to  the  undisputed  evidence,  we  find  frotn  the  ex- 
hibits and  testimony,  as  follows: 

(a)  That  the  actual  investment  of  the  transmission  company 
is  $48,900. 

(b)  That  for  twenty-two  months,  from  January,  1918,  to 
October,  1919,  inclusive,  the  total  earnings  were  $18,054.68,  and 
the  expenses  $18,545.56,  representing  a  loss  of  $490.88,  without 
making  any  provision  for  return  on  the-  investment  or  for  de- 
preciation reserve. 

(c)  That  the  transmission  company  has  rendered  and  is  pre- 
pared to  continue  rendering  satisfactory  24-hour  service,  no  com- 
plaint having  been  made  as  to  the  service  heretofore  rendered. 

4.  The  plant  of  the  transmission  company  was  constructed 
during  a  period  of  high  prices,  but  there  is  no  evidence  as  to  im- 
proper or  unnecessary  expenditures,  except  possibly  as  to  the 
construction  of  a  transmission  line  of  iron  in  place  of  copper. 
The  evidence,  however,  indicates  that  under  the  circumstances 
existing,  the  iron  wire  was  justified.  The  cost  of  the  line  with 
iron  wire  was  given  as  about  $5,000,  as  against  $25,000  to  $80,- 
000  for  copper.  We  quote  from  the  transcript,  page  9,  testimony 
of  the  manager,  M.  K.  Martin : 

*'I  might  say,  if  you  will  let  me,  that  we  employed  an  engineer 
in  the  making  up  of  this  line  of  the  high  tension,  recognized  au- 
thority, Mr.  Sill  at  Purdue  University,  and  were  advised  that, 
considering  the  prices  and  the  availability  of  the  two  materials 
and  the  load  to  be  carried  and  the  distance  to  be  transmitted  at 
so  high  a  voltage,  that  we  should  put  in  iron  wire  in  place  of 
copper  at  such  a  high  price,  even  if  we  could  get  it" 

Eeaching  the  conclusion  that  the  St  Joseph  Transmission 
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Company  has  made  a  prud^it  and  reasonable  investment  and  is 
serving  the  public  in  a  satisfactory  manner^  and  finding  that 
the  said  company  is  not  receiving  sufficient  revenue  to  cover  its 
legitimate  operating  expenses  without  any  allowance  for  return 
on  the  investment  or  fer  depreciatiim  reserve^  it  follows  that 
there  should  be  a  reasonable  increase  in  the  rates.  The  author- 
ity of  the  Oommission  to  grant  relief  in  this  case  is  unquestioned, 
and  I  believe  that  the  interest  of  all  parties  concerned  would  be 
best  served  by  granting  auch  relief. 

Busby,  Chairman,  concurSy  in  dissent 
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EE  PLENTYWOOD  ELECTRIC  COMPANY. 
[Docket  Ka  739,  Beport  and  Order  No.  2S4.) 

MHserinUnation  —  Aates  —  Free  aervice  <w  oonaideration  of  tease. 

1.  The  Montana  Commission  in  a  rate  proceeding  will  not  object 
to  a  oontraot  whereby  an  electrio  oompwij  furnished  free  lighting  to  a 
church  and  parsonage  as  a  conBideration  of  a  lease  for  ninety-nine  years, 
of  a  tract  of  land  upon  which  its  plant  is  located,  it  appearing  to  be 
a  contract  favorable  to  the  utility. 

Bepreeiation  —  Right  of  utilUiy  to  earn, 

2.  The  principle  has  been  approved  by  the  United  States  Supreme 
Court  that  a  utility  it  entitled  to  earn. a  suflScient  sum  for  makiBg 
good  the  depreciation  in  its  property,  and  replacing  tlio  parts  thereof 
when  such  parts  come  to  the  end  of  their  life. 

BepreoiaJtion  —  Fun^  — «  Purpose. 

3.  The  depreciation  reserve  established  by  the  Montana  Commis- 
aion,  is  intended  to  take  care  of  the  future  and  not  to  provide  a  reim- 
bursement for  neglected  renewals  and  maintenance  in  the  past,  and  re- 
placements and  renewals  must  be  charged  to  the  reserve  and  not  to 
operating  expenses, 

Ba$es  «-  JReo^Helty  —  Connedted  load  charge, 

4.  A  connected  load  charge  is  equitable  as  a  service  charge  to  be 
paid  by  the  consumer  irrespective  of  the  current  consumed,  and  is 
intended  to  pay  for  the  depreciation,  insurance  and  taxes  on  the  por- 
tion of  the  equipment  devoted  exclusively  to  that  particular  consumer, 
the  utility  taking  the  risk  that  the  consumer  will  use  sufficient  energy 
to  pay  operating  expenses  and  return  on  the  investment. 
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IH^crinUnation  —  Bates  —  Free  service  to  empHoyeee. 

5.  The  practice  of  rendering  free  electric  service  fo  employees, 
whether  as  part  of  their  remuneration  or  otherwise,  should  be  discon- 
tinued. 
Fafpnent  —  SecurHy  «*  Cash  deposH, 

6..  The  practice  of  an  eleetric  utility  of  requiring  a  cash  deposit 
of  $5  from  each  consumer  as  a  guaranty  for  the  payment  of  the  monthly 
bill,  is  inequitable,  and  the  utility  should  conform  to  the  rule  that  the 
deposit  shall  equal  but  not  exceed  1^  times  the  average  monthly  bill  of 
the  consumer,  since  this  is  sufficient  to  guarantee  the  utility  against 
loss,  it  having  the  power  to  discontinue  service  on  the  16th  of  the 
month  following  the  m<«th  of  service,  if  payment  has  not  been  made. 

[March  27,  1920.1 

Application  for  a  modification  of  rates  charged  for  electrio 
ierviee ;  increased  rates  authorized. 

Appearances:  F.  G.  Fishbeck,  for  the  applicant;  A.  J.  Bev- 
enrng,  for  himself  as  a  consumer,  and  E.  G.  Toomey,  for  the 
Commission. 

By  the  Commission:  February  11,  1920,  the  Plentywood 
Electric  Company,  a  Montana  corporation,  filed  with  the  Com- 
mission its  application  for  a  modification  of  its  general  lighting 
rates,  proposing  an  increase  shown  by  the  following  comparative 
schedules.  .  ^ 

Oeneral  Lighting, 
Present  Rates. 

First  100  kw.  hr.  16i*  per  kw.  hr. 

Next  100  kw.   hr 13^    per  kw.  hr. 

Additional  kw.  hr lU    per  kw.  hr. 

Minimnm  charge   11.10 

Discount   IO4 

Proposed  Rates. 

First  20  kw.  hr 20^    per  kw.  hr. 

Next  80  kw.  hr 161^  per  kw.  hr. 

Next  100  kw.  hr 13^    per  kw.  hr. 

Additional  kw.  hr II4    per  kw.  hr. 

Minimum  charge    * • . .  % .     |1.65 

Discount   10^ 

It  will  be  noted  that  the  burden  of  the  increase  requested  un- 
der the  proposed  schedule  falls  upon  the  consume  using  20  kil- 
owatts 01  less. 

In  consequence  of  the  company's  allegation  that  it  was  not 
making  a  fair  return  on  its  investment  imder  present  rates,  of 
the  fact  that  the  present  is  its  first  application  for  an  increase 
since  organization,  and  the  further  fact  that  certain  of  its  sohed- 
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ules  were  improperly  balanced,  the  Commission  entered  upon 
and  concluded  aa  thorough  an  investigation  as  possible  into  the 
whole  subjectrmatter  of  the  utility's  rates,  rulee  and  regulations, 
without  making  a  detailed  physical  inventory  or  valuation. 

The  Plentywood  Electric  Company  was  incorporated  October 
30,  1915,  capitalized  at  $25,000,  divided  into  250  shares  of  the 
par  .value  of  $100  each.  All  of  this  stock  was  absorbed  by  F.  6. 
Fishbeck  and  W.  R.  Jarvis  who  transferred  to  the  corporation 
at  actual  cost,  for  said  stock,  certain  of  the  principal  items  of 
the  plant  aggregate  amounting  to  $25,000.  In  addition,  the  cor- 
poration incurred  a  construction  indebtedness  of  $15,000,  ap- 
proximately $5,000  of  which  has  heea  retired.  In  July,  1916, 
the  utility  commenced  delivering  energy  to  consumers,  and  it 
has  coQQStantly  increased  its  field  of  service  since  that  time.  The 
power  plant  of  the  corporation  has  for  it»  prime  mover  ateam 
and  this  force  is  evolved  from  coal  heated  boilers. 

Plani  VattuUiofk. 

(1)  At  the  hearing  the  president  of  the  corporation  submitted 
a  schedule  of  the  plant  investment,  grounded  on  actual  cost  and 
totaling  $38,350.98,  distributed  as  follows: 

Table  «A.« 

Buildings   $4,5^3.00 

Power  plant  equipment  22.40S.21 

Distribution  system    6,66^.98 

Transformers    2,515.63 

Meters    2;234.16 

Total    $3S.350.98 

The  same  witness  further  asserted  that  the  existing  plant 
could  not  be  reproduced  under  the  actual  conditions  prevailing 
when  the  plant  was  originally  constructed,  at  present  prices  of 
labor  and  materials,  for  the  sum  named.  Of  this  we  entertain 
no  doubt. 

[1]  It  will  be  noted  that  the  forgoing  inventory  contains  no 
item  of  real  estate.  The  corporation  owns  no  land,  but  is  lessee, 
for  a  term  of  ninety-nine  years,  of  a  lease  on  a  tkree-ac^  tract 
(whereon  its  buildings  are  located)  from  an  individual  who  de- 
mised suck  land  on  condition  that  the  utility  furnish  a  church 
and  paracmage  near  by  with  free  lighting  service  for  the  term 
named.    The  utility  estimates  the  value  of  its  produot  exchanged 
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for  rental  at  not  to  exceed  $35  per  annu^.  As  this  arrangement 
appears  to  be  a  good  bargain  for  the  utility,  no  objectioh  will  be 
offered  to  the  contract. 

In  the  absence  of  a  physical  inventory  by  our  engineer  we 
have  checked  the  above  plant  investment  of  the  Plentywood 
Electric  Company,  on  a  basis  of  consumers  served,  with  the  plant 
investment  of  seven  utilities,  each  of  which  has  been  investigated 
in  detail  within  the  past  few  months,  and  in  each  of  which  a 
thorough  physical  valuation  was  obtained.  The  Plentywood  util- 
ity now  serves  279  consumers,  resulting  in  an  average  invest- 
ment per  consumer  of  $137.45.  An  average  of  262  consumers  in 
the  seven  plants  checked  against  exhibited  an  average  invest- 
ment, per  consumer,  of  $192.55,  indicating  that  the  investment 
per  consimier  in  the  Plentywood  plant  is  reasonably  low.  The 
plant  is  new,  depreciation  up  to  this  time  has  been  comparative- 
ly light,  and  the  management  has  been  eflScient.  Moreover,  the 
schedule  in  Table  "A"  excludes  overheads  and  other  intangible 
values.  Therefore,  for  the  purposes  of  the  present  order  only, 
the  Commission  feels  justified  in  adopting  the  utility's  figures 
on  plant  investment  and  has  consequently  determined  upon  the 
sum  of  $38,350  as  the  fair  value,  for  rate-making  purposes,  of 
the  plant  of  the  Plentywood  Electric  Company.  It  must  not  be 
understood  that  the  above  figures  represent  our  final  judgment 
on  the  subject,  for  the  base  adopted  is  tentative  only,  as  any 
base  not  founded  on  a  strict  physical  valuation  must  be.  We 
shall  proceed  to  such  a  valuation  of  the  Plentywood  plant  at  an 
early  date. 

Bates. 

Having  fixed  a  rate  base  we  now  come  to  a  consideration  of 
what  rate  should  be  applied,  in  order  to  provide  the  utility  with 
sufficient  money  to  pay  necessary  operating  expenses,  establish  a 
sufficient  reserve  to  take  care  of  depreciation^  and  allow  a  rea- 
sonable return  upon  a  fair  valuation. 

Operating  Expenses. 

(2)  The  annual  reports  of  the  company  now  on  file  with  the 
Commission,  covering  the  entire  period  since  incorporation,  are 
illuminating  on  the  subject  of  necessary  revenues  and  fair  re- 
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turns.    In  the  following  table  appear  annual  gross  incomes  since 
June  30,  1916: 

Table  "B." 


Period. 

Total 
Revenues. 

Total 
Expenses. 

Grose 
Income. 

Yew  ended  June  30.  1916 

$7,797.29 
13,011.13 
15,591.95 
8,776.29 
16,230.23 

$6,790.31 
13,690.83 
14,946.90 
7,015.83 
13,842.00 

$1,006.98 

Year  ended  June  30,  1917 

1  679.70 

Year  ended  June  30,  1918 

646.05 

Half  year  ended  Dec  31,  1018 

Year  ended  Dec  31.  1919       

1,760.46 
2,388.23 

Gross  income  for  4i  yean 

$5,122.02 

1  Deficit. 

No  deduction  from  the  gross  income,  in  any  period,  has  been 
made  for  depreciation,  and  if  the  average  depreciable  rate  for 
the  whole  plant  were  fixed  at  5  per  cent  per  annum,  on  the  base 
$38,350  (all  of  which  is  depreciable  property)  it  would  more 
■  than  absorb  the  entire  gross  income  for  the  four  and  one-half 
years'  operating  period,  since  the  rate  produces  an  annual  depre- 
ciation of  $1,917.55.  Table  '^B"  indicates  plainly  that  stock- 
holders have  not  been  receiving  a  fair  return  on  their  investment, 
nor  have  consumers  been  protected  by  the  formation  of  a  depre- 
ciation reserve  since  the  inception  of  the  undertaking. 

Table  "C,''  detailing  operations  for  the  year  1919  alone,  shows 
the  balance  between  operating  revenues  and  operating  expenses, 
including  depreciation  at  5  per  cent  on  the  whole  plant  for  that 
year,  as  follows: 

Table  "C.» 
Operating  Revenues — 

Commercial  revenue   $14,234.84 

Power   1,340.82 

Municipal  lighting    654.57 


Total  revenues 
Operating  Expenet 

General  office  salaries $2,000.00 

Labor  (wages)    5,836.46 

Ck)al,  2490  tons  @  $1.50  3,735.00 

Maintenance  and  supplies  1,719.29 

Taxes    276.11 

Compensation  insurance    65.76 

Total  operating  expenses 4 $13,632.62 

Annual  depreciation  1,917.56 


$16;230^ 


Total  expenses 


Gross  income   

Return  on  the  investment 
P.U.R.1920C. 
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It  mv^  be  manifest  fflom  Tables  ''B"  and  '^C^  that  the  pres- 
ent rate  schedule  is  palpably  deficient  in  producing  revenues 
sufficient  to  meet  necessary  operating  costs  and  a  fair  return. 
Interest  on  the  construction  indebtedness  was  charged  in  only 
one  year.  We  have  made  a  thorough  inspection  of  the  necessity 
and  legitimacy  of  all  the  items  entering  into  operating  expenses, 
with  the  result  that  we  are  unable  to  criticize  either  their  pro- 
priety as  includible  items,  or  their  fairness  as  proper  amounts. 

The  results  of  operation,  so  far  exhibited,  depend  for  their 
stability,  of  course,  on  the  assumption  that  the  factors  creating 
thcin  will  remain  constant.  The  truth  is  otherwise.  At  least  a 
third  of  the  item  ^'Maintenance  and  Supplies"  is  made  up  of 
the  cost  of  lubricating  oil.  The  utility  enters  upon  the  year 
1920  with  an  increase  of  approximately  25  per  cent  for  such  oil. 
By  a  provident  annual  contract,  however,  it  has  guarded  against 
any  further  advance  for  this  year.  In  this  connection  it  must 
be  noted  that  the  company  is  very  fortunate  in  having  its  power 
station  located  at  the  mouth  of  a  lignite  coal  mine,  from  which 
it  secures  its  coal,  under  a  25-year  contract,  at  $1.50  per  ton. 
This  contract  enables  the  utility  to  furnish  service  at  a  much 
lower  rate  than  is  charged  by  utilities  in  other  cities,  where  coal 
or  fuel  oil  must  be  purchased  at  the  abnormally  high  market 
prices  now  quoted.  In  the  locality  served  by  the  Plentywood 
utility  coal  has  advanced  about  40  per  cent  since  the  year  1917. 
Another  expense  factor  subject  to  increase  is  the  labor  cost  in 
wages,  the  testimony  tending  to  show  that  the  present  level  is 
inadequate.  On  the  other  hand,  these  increases  in  operating  ex- 
penses should  be  offset  to  a  certain  extent  in  1920  by  reason  of 
extraordinary  repairs  made  to  the  feed  water  system  in  1919, 
the  total  cost  of  which  was  charged  into  operating  expenses  for 
said  year  alone.  Again,  there  is  no  likelihood  of  a  material  in- 
crease in  consumption  of  energy,  exacting  further  service  exer- 
tion, so  we  feel  satisfied  in  estimating  operating  expenses  for 
1920  at  the  1919  figure,  $13,632.62. 

Depreciatiofu 

(3)  ^'It  lias  now  come  to  be  a  fundamental  rule  of  all  rate- 
making  authorities,  that  in  addition  to  current  operating  ex- 
penses and  a  fair  return  oa  a  fair  valuation,  a  public  utility  is 
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entitled  to  earn  an  amount  sufBcient  to  refdaoe  its<  depreciable 
property  when  it  must  be  abandoned  or  8up«*seded  for  whatever 
oauee,"  Holland  v.  McGuire,  P.U,R.1920B,  149,  167.  And 
see  oar  discussion  of  the  subject  in  Be  Mission  Bange  Power  Co. 
13  Mont.  P.  S,  0.  ~,  P.U.R.1»200,  66,  decided  February  20, 
1920. 

'*A8  surely  as  humanity  travels  to  the  grave,  the  machinery 
and  equipment  of  a  public  service  corporation  travel  toward  the 
scrap  pile.  The  plant  and  structures  depreciate  in  less  degree 
but  as  certainly."  People  ex  rel.  Brooklyn  Heights  E.  Co.  v. 
Tax  Commissioners,  69  Misc.  646,  656,  127  N.  Y.  Supp.  825. 

[2]  And  if  there  is  any  principle  of  rate  making  (aside  from 
that  requiring  fair  return  upon  fair  value  as  the  minima  of  a 
public  utility's  right)  which  the  Supreme  Court  of  the  United 
States  has  approved  it  is  that  a  utility  is  entitled  to  earn  a  suiBS- 
cient  sum  for  making  good  the  depreciation  in,  and  replacing 
the  parts  of,  its  property  when  such  parts  come  to  the  end  of  their 
life.  Knoxville  v.  Knoxville  Water  Co.  212  U.  S.  1,  29  Sup. 
Ct.  Bep.  148,  63  L.  ed.  371. 

[3]  We  believe  the  principle  just  stated  as  beyond  any  con- 
troversy, and  it  only  remains  to  apply  it  to  this  particular  case. 
Here  the  utility  has  never  made  any  charge  for  depreciation. 
Because  of  the  comparative  newness  of  the  plant,  this  error  has 
not  been  as  serious  as  it  would  be  if  persisted  in.  Newness  re- 
sulted in  low  cost  of  renewals  and  replacements  which  appear  to 
have  been  charged  to  operating  expenses  under  "Maintenance." 
But  from  now  on  depreciation  will  be  greater,  and  its  occurrence 
must  be  candidly  met.-  The  allowance  should  be  neither  too  large 
nor  too  small.  If  it  is  too  small,  the  property  and  the  service 
will  suffer.  As  we  have  noted  above,  depreciation  to  date  has 
been  comparatively  light,  but  even  if  this  were  not  so,  we  would 
not  iax  future  traffic  with  the  burden  of  accrued  depreciatioB. 
(Elnpxville  v.  Blnoxville  Water  Co.  supra.)  The  depreciation 
reserve  we  shall  order  established  is  intended  to  takecare  of  the 
future  and  is  not  intended  to  provide  a  reimbursement  for  n^- 
lected  renewals  and  maintenance  in  the  past,  if  any.  After 
segregating  betweien  ordinary  operating  expesi^ts  and  sudi  re- 
placements as  should  come  from  a  depreciation  rfeserve,  we  are 
of  the  opinion  that  there  should  be  set  aside  s^imually  to  take  care 
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of  the  now  existing  depreciable  property  the  eum  of  $1,800.  Dis- 
bursements from  the  fund  are  to  be  made  only  on  a  detailed 
showing  and  on  the  periodical  approval  of  this  Commission. 
Hereafter  replacements  and  renewals  must  be  charged  to  ihe 
depreciation  reserve  and  not  to  operating  expenses  under  **Main- 
tenance  and  Repairs." 

(4)  We  believe  that  the  schedule  proposed  by  the  applicant 
should  be  rearranged  in  order  to  obtain  a  more  equitable  distri- 
bution of  the  increase,  and  that  the  rates  under  the  remainder 
of  the  schedule  should  also  bear  a  share  of  any  necessary  increase 
granted.  The  charge  of  $1.50  per  horse  power  connected  under 
the  power  schedule  is  high,  inasmuch  as  it  exceeds  the  uniform 
connected  load  charge  of  $1  per  horse  power  per  month  author- 
ized for  all  utilities,  and  no  special  circumstances  are  shown 
here  to  take  it  out  of  the  general  rule.  In  the  inta-est  of  uni- 
formity the  Commission  will  reduce  the  connected  load  charge 
to  $1  per  horse  power,  but  in  doing  so  it  may  be  found  necessary 
to  increase  the  energy  charge  under  the  schedule. 

[4]  (5)  Decided  objection  was  made  by  one  consumer,  the 
proprietor  of  a  garage  and  machine  shop,  to  any  payment  for 
current  consumed  until  the  quantity  consumed  exceeded  in  dol- 
lars the  total  connected  load  charge  per  horse  power.  While  we 
shall,  as  noted,  order  the  reduction  of  such  charge  from  $1.50 
to  $1,  it  would  seem  that  such  action  would  not  remove  this  con- 
sumer's objection,  which  squarely  challenges  the  soundness,  in 
theory,  of  such  charge.  The  theory  of  the  connected  load  charge 
as  used  in  the  sale  of  electrical  energy  is  that  the  consumer  shall 
pay  to  the  utility  a  fixed  sum  each  month  according  to  his  in- 
stallation and  maximum  demand,  sufficient  to  pay  for  the  depre- 
ciation, insurance  and  taxes  on  the  portion  of  the  equipment  de- 
voted exclusively  to  that  particular  consumer.  The  utility  takes 
the  ordinary  business  risk  that  the  consumer  will  use  sufficient 
energy  to  pay  the  operating  expenses  and  return  on  the  invest- 
ment The  development  cost  per  kilowatt  in  a  hydroelectric 
plant,  including  the  distribution  system,  may  be  anywhere  be- 
tween $150  and  $300  or  higher;  in  this  case  the  investment  is 
approximately  $216  per  kilowatt,  or  $161  per  horse  power.  Th^ 
utility  makes  a  further  investment  in  the  consumer's  service  and 
transformer— in  this  case  three  transfoimersand  auxiliary  heavy 
P.U.R,1920C.  - 
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Operating  ezpenMs  $13.6^2.62 

Depreeiatioii  reservit MOO.OO 

Anniial   $15,432.62 

In  order  to  determine  accurately  a  basis  for  a  revised  sched- 
ule of  rates  suiSicient  to  meet  the  above  requirements,  the  Com- 
mission has  secured  a  detailed  list  of  all  consumers  showing  the 
consumptLoii  in  kilowatt  hours,  hy  months,  for  the  year  1919, 
and  has  applied  the  same  to  the  revised  schedule  of  rates  shown 
in  the  following  order,  which  rates  are  considered  just  and  rea- 
sonable for  all  interests  oonoemed* 

-^  •  •  ^   ORDER 

At  a  session  of' the  Public  Service  Commission  of  Montana, 
held  at  its  office  in  Helena,  Montana,  on  the  27tli  day  of  March, 
lOSO,  in  re  application  of  the  Plentywood  Electric  Company 
for  a  revision  of  rates,  this  matter  being  before  the  Public 
Service  Commission  of  Montana  upon  the  application  of  the 
Plentywood  Electric  Company,  and  having  been  duly  heard  and 
submitted  by  all  the  parties  interested  therein,  and  a  fnU  investi- 
gation of  the  matters  and  things  involved  having  been  had,  aad 
the  Conunission  on  the  date  hereof  having  made  and  filed  of 
record  a  report  containing  its  findings  of  fact  and  conclusions 
therein,  which  said  report  is  hereby  approved  and  made  a  part 
hereof. 

It  is  therefore  ordered  that  the  application  of  the  Plentywood 
Electric  Company  for  an  increase  in  rates  be  and  the  same  is 
hereby  granted. 

It  is  further  ordered  that  the  Plentywood  Electric  Company 
shall  on  April  1,  1920,  cancel  all  its  present  electric  schedules 
and  in  lieu  thereof  shall,  not  later  than  April  15,  1920,  file  with 
the  secretary  of  the  Public  Service  Commission  revised  schedules 
providing  for  the  f (blowing  rates : 

Lighting  RateB. 
GcncTfil! 

First    26  kw.  hr.  used  per  month  ItM  per  lew.  hr. 

Next    25  kir.  hTf  iiMd  per  QUMitk-^. ^ 18^  per  kw.  hr. 

Next     50  kw.  hr.  used  per  month  174^  per  kw.  hr. 

.Next  100  kw.  hr.  ueed  per  month  15t(  per  kw.  hr. 

Next  100  kw.  hr.  used  per  month  Vi4  per  kw.  hr. 

Additional  kw.  hr.  tised  per  month 12#  per  kw.  hr. 

10%  discount  on  bills  paid  \tf  the  lOth  of  the  month  following  the  month 
in  which  service  was  rendered. 

Mi^imom  monthly,  charge*  $1.60  net. .  . 

Munioipal: 

Hi  per  kw.  hr. — net. 
1MJJL1020C. 
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«    ;     '.  Potoer  Rate9. 

$1.00  per  h.p.  connected  per  month  plus  the  following  sliding  scale  of 
nties  per  kw.  hr.: 

a  to    5  h.p.' ; .::..• i . . .  8:  per  kw.  hr. 

6  to  10  h,p.   ., 74  per  kw.  hr. 

11  to  20  b.p. : 6^  per  kw.  hr. 

Oyer  .20  h.p. ^ ; 6#  per  kw.  hr- 

10%  discount  <m  bUU  paid  by  the  10th  of  the  month  following  month  in 
which  service  wae  rendered.  ' 

Heating  and  Cooking  Rate, 
8^  per  kw.  hr. 

10%  discount  on  bills  paid  by  the  10th  of  the  month  following  the  month 
in  which  service  was  rendered. 

Monthly  minimuiQ  oharge^  $1.50  net. 

Reotifier  Rate. 
8^  per  kw.  hr.   .  .  , 

10%  discouni^  on  bills  paid  by  the  10th  of  the  month  following  the  liiibnth 
in  which  service  was  rendered. 

Monthly  minimum  charge  $1.50  net. 

It  is  further  ordered  that  the  Plentywood  Electric  Company 
shall  set  aside  annually  the  sum  of  $1,800  as  a  depreciation  re- 
serve, the  sum  to  be  charged  in  monthly  instalments  of  not  less 
than  $150  to  the  depreciation  account  and  likewise  (Credited*  to 
the  depreciation  reserve.  Disbursements  therefrom  are  to  be 
made  only  on  detailed  showing  and  on  the  periodical  approval 
of  this  Commission. 

It  is  further  ordered  that  the  utility  shall  install  and  main- 
tain in  perfect  condition,  at  its  power  plant,  a  master  meter, 
and  that  accurate  readings  therefrom  shall  be  taken  at  least  oncp 
in  each  30-day  period  and  a  careful  record  kept  thereof . 

It  is  further  ordered  that  as  a  guaranty  against  loss  of  reve- 
nue the  utility  may  in  its  discretion,  demand  and  collect  from 
«ach  consumer  in  advance  a  deposit  equal  to  one  and  one-half 
times  the  amount  of  the  average  monthly  bill  of  each  consumer ; 
interest  at  the  rate  of  6  per  cent  per  annum  to  be  paid  semian- 
nually on  such  deposits  if  left  in  the  possession  of  the  utility 
for  a  period  of  six  months  or  more ;  that  any  deposits  now  held  in 
excess  of  such  authorized  amount  shall  be  refunded  to  the  con- 
sumer on  or  before  May  1,  1920;  and  that  report  of  such  fact 
•be  made  to  this  Commission. 

It  is  further  ordered  that  the  practice  of  furnishing  free  serv- 
ice, of  any  character,  to  officers  or  employees  of  the  corporation, 
or  to  any  other  persons,  be  discontinued ;  that  each  of  said  per- 
sons be  charged  for  energy  furnished  at  the  regular  meter  rates; 
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and  that  meters  be  installed  for  the  purpose  of  measuring  all 
energy  consxoned. 

It  is  further  ordered  that  the  secretary  of  the  Publie  Service 
Commission  shall  serve  by  mail  a  certified  copy  of  this  report 
and  order  upon  the  parties  hereto,  and  that  said  order  shall  be 
in  fuU  force  and  effect  on  and  after  April  1,  1920. 


NORTH  CAROIilNA  SCPRBIIS  COURT. 

SALISBURY  &  SPENGEB  BAELWAY  COMPANY  et  al. 

V. 

SOUTHERN  POWER  COMPANY. 

[No.  3S5.] 
(—  K.  C.  — ,  101  S.  IL  693.) 

meading  —  Demurrer  •*  Bifeet. 

1.  By  demurring  ore  temtf ,  tlie  defendant  admits  all  of  the  allega- 
ticms  made  by  the  plaintiff,  and  every  reasonable  intendment  and  pre- 
Bumption  must  be  made  in  favor  of  the  pleads. 

Discrimination  —  Rates  —  Rights  of  %itaity, 

2.  The  claim  by  a  public  utilily  of  the  right  to  diaeriminate  in 
rates  charged  to  purchasers  of  its  service,  should  be  clearly  denied  by 
the  courts. 

Discrimination  —  Rates  —  Service  to  another  uUUty, 

3.  A  hydroelectric  utility,  whose  charter  expressly  authorizes  it 
to  sell  current  to  other  public  utilities  for  purpose  of  resale,  and  which 
had  induced  another  utility  to  scrap  its  steam  plant  and  purchase  cur- 
rent solely  from  the  former  under  a  long  term  contract,  and  had  made 
similar  contracts  with  other  utilities,  has  dedicated  its  property  to 
this  particular  class  of  public  use,  and  cannot  discriminate  in  diarge 
or  service  between  the  several  members  of  the  class. 

Discrim.i7Uition  »  Rates  »  Cofttmon-latr  rules. 

4.  The  common-law  obligation  of  equal  and  undiscriminating  serv- 
ice clearly  requires  that  the  same  charges  shall  be  made  to  all  consumers 
for  the  rendering  of  similar  serviocj  and  this  obligation  cannot  be 
evaded  even  though  the  consumer  may  be,  to  some  extent,  a  competitor. 

Discrim,ination  —  Service  —  Right  to  select  ctistomers. 

5.  A  corporation  which  has  dedicated  its  property  to  public  use^ 
i»innot  arbitrarily  select  the  consumers  whom  it  will  serve. 

Discrimination  —  Potpcr  of  the  courts. 

6.  The  courts  are  not  without  pow^  or  procedure  to  preTent  an 
unlawful  discrimination  in  ratea. 
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Mandamus  —  IH^criminatory  role*  —  Procedure. 

7.  Upon  mandunus  against  a  public  ntilitj  to  require  it  to  eerre 
plaintiff  without  diserimination  in  tlie  rates  charged,  the  court,  upon 
the  hearing,  may  determinB  the  lowest  rate  charged  by  the  defendant 
to  other  parties  under  the  same  or  substantially  similar  conditions, 
and  the  lowest  rate  thus  established  will  automatically  become  the 
proper  rate  to  be  charged  the  l^laintiff  for  the  service. 

MHsoHnUnaU^n  —  Service  ^  BighMm  of  public  utUUy. 

8.  A  l^droelectrie  oompany  which,  under  the  state  statute,  is  a 
public  utility,  which  has  exercised  the  power  of  eminent  domain,  whose 

•    property  has  become  affected  with  k  public  use,  and  which  enjoys  a 
monopoly  of  the  hydroelectric  business  in  the  vicinity,  does  not  have 
the  right  to  select  its  customers  to  whom  it  will  sell  current  and  power 
and  to  discriminate  at  will  as  to  prices. 
Mandamus  —  To  compel  service  without  discrimination, 

9.  Mandamus  is  the  proper  and  only  remedy  to  compel  a  hydro* 
electric  company  to  continue  to  furnish  light  and  power  to  the  plaintiff 
on  the  same  tenns  that  it  is  furnished  to  others  under  like  conditions. 

Disorimination  —  Bates  —  SgoorhUant  reselling  price. 

10.  The  fact  that  a  public  utility,  purchasing  its  current  from  an- 
other company,  resells  it  at  an  exorbitant  price,  does  not  justify  the 
selling  company  in  discriminating  against  the  purchaser  in  the  rates 
charged. 


Monopoly  and  compeUMon  •*  Methods  of  creating  monopoly. 

Discussion  of  methods  adopted  by   Southern  Power  Company  to 
secure  monopoly  of  water  power  in  North  Carolina,  p.  704. 

(Allxn  and  Walkeb,  J  J.,  dissent.), 

[December  20,  1919.3 

Appeal  by  defendant  from  aii  order  overruling  a  demurrer 
to  a  complaint  in  mandamus  to  compel  the  defendant  to  furnish 
plaintiff  electric  current  without  discrimination;  affirmed. 

Appearances:  Cansler  &  Cansler  and  Osborne,  Cocke  &  Rob- 
inson, for  appellant;  Linn  &  Linn,  Roberson,  Dalton  &  Smith, 
and  Brooks,  Sapp  &  Kelly,  for  appellees. 

This  "was  a  mandamus  against  the  Southern  Power  Company, 
to  compel  it  to  continue  to  furnish  electric  current  from  its  sub- 
station at  Salisbury  to  the  plaintiffs  for  the  use*  and  benefit  of 
Salisbury,  Spencer,  and  East  Spencer  and  the  inhabitants  there- 
of, and  for  operation  of  the  electric  street  car  system,  as  there- 
tofore furnished,  and  to  compel  said  Southern  Power.  Company 
to  furnish  such  service  power  and  current,  and  without  discrim- 
ination in  favor  of  others  for  Jike  service^  ond^  the  same  or  sub- 

P.U.R.1920C.  44 


Digitized  by  VjOOQIC 


•90  NORTH  CAROUNA  SUPREME  COURT.  | 

stantially  similar  conditiona.  The  Southern  Power  Company 
answered,  And  in  addition  demurred,  ore  tewus  to  the  complaint, 
alleging:  (1)  That  the  court  has  no  jurisdiction  to  compel  it 
to  furnish  electric  current  and  power  from  its  substation  at  Sal- 
isbury to  the  plaintiff  for  the  purpose  set  forth  in  the  com- 
plaint;  and  (2)  that  the  court  has  no  power  or  jurisdiction  to 
require  the  defendant  to  furnish  power  at  a  uniform  rAte  without 
discrimination  against  the  plaintiffs.  The  court  held  that  it 
had  jurisdiction  to  pass  upon  and  determine  the  matters  set  out 
in  the  complaint,  and  that  the  complaint  states  a  good  cause  of 
action. 

The  complaint  avers  that  the  plaintiff  Salisbury  &  Spencer 
Railroad  Company  is  a  public  service  corporation,  under  the 
laws  of  this  state,  which  operates  a  street  railway,  electric  light, 
and  gas  plant  in  Salisbury,  Spencer,  and  East  Spencer,  its  fran- 
chise rights  being  granted  by  those  cities  to  operate  the  street 
railway  by  electricity  and  to  furnish  electric  current  for  the 
public  lighting  of  said  cities  and  to  the  inhabitants  of  the  same 
for  domestic  and  power  purposes.  On  January  11,  1912,  it 
leased  all  of  its  rights  and  property  to  its  coplaintiff,  the  North 
Carolina  Public  Service  Company,  for  a  period  of  fifty  years. 
The  latter  company  is  a  public*  service  corporation  chartered 
under  the  laws  of  this  state,  with  its  principal  ofRces  in  Greens- 
boro, and  it  owns  a  large  part  of  the  capital  stock  of  the  Spen- 
cer &  Salisbury  Railroad  Company,  and  has  for  many  years 
past  and  still  does  control  and  manage  the  same  through  the 
fifty-year  lease,  including  the  purchase  of  electric  power  from 
the  defendant  and  its  distribution  to  said  city  for  domestic  and 
industrial  use,  as  well  as  the  public  lighting  ior  the  streets  of 
the  three  said  cities,  and  it  also  owns  and  operates  similar  prop- 
erties in  Greensboro,  High  Point,  and  Concord,  North  Carolina. 

The  defendant  power  ocxnpany  is  a  public  service  corporation 
chartered  in  New  Jersey  and  doing  business  in  this  state,  with 
its  principal  office  in  Charlotte.  It  is  engaged  directly  and  in- 
directly in  the  business  of  generating  hydroelectric  power  by 
means  of  dams  built  across  large  streams  of  water,  which  by 
suitable  machinery  is  converted  into  electric  power  and  owi- 
veyed  over  large  wires  by  heavy  voltage  in  great  quantities  to 
'^receiving  substations/'     kt  these  stations  large  transformers 
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are  installed  by  the  defendant  company,  by  wbich  the  current 
thus  received  is  "stepped  down,"  that  is,  reduced  from  100,000 
voltage  to  as  low  as  2,800  volts,  and  after  being  so  reduced  the 
power  is  sold  and  diatribnted  to  various  and  sundry  consumers 
connected  with  these  substations.  At  each  of  these  substations 
the  agent  of  the  defendant  company  keeps  a  record,  by  means 
of  separate  meters^  of  the  amount  of  electric  power  furnished 
each  consumer.  The  defendant  has  built  transmission  lines  to 
various  points  in  Western  and  Piedmont,  North  Carolina,  Gas- 
tonia.  Concord,  Salisbury,  Spencer,  Statesville,  Winston-Salem, 
High  Point,  Greensboro,  Burlington,  Graham,  Hillsboro,  Dur- 
ham, Spray,  and  Reidsville,  and  to  many  cotton  mills  and  other 
industrial  plants  along  Or  near  its  lines  connecting  these  various 
cities  and  localities,  and  at  each  of  the  above  places  it  maintains 
and  operates  various  substations  as  above  described. 

The  defendant  power  company  is  a  public  service  corpora- 
tion, and  only  by  reason  thereof  enjoys  the  right  of  eminent  do- 
main under  which  it  has  been  enabled  to  construct  and  operate 
these  lines,  and  the  said  company  is  the  only  hydroelectric  com- 
pany whose  transmission  line  extends  to  the  points  above  named, 
including  the  towns  of  Salisbury,  Spencer,  and  East  Spencer. 
It  enjoys,  therefore,  a  monopoly  of  this  business,  and  also  by 
long  service  its  business  is  ^'affected  with  a  public  use,"  and  it 
is,  ^therefore,  subject  to  public  control  and  regulation,  not  only 
in  fixing  and  prescribing  its  rates,  but  more  especially  in  the 
requirement  that  it  shall  furnish  its  facilities  at  the  same  rate 
to  all  receiving  them  under  like  conditions.  The  plaintiff,  the 
North  Carolina  Public  Service  Corporation,  prior  to  the  time 
the  defendant's  transmission  line  was  completed  at  Salisbury, 
generated  its  own  electric  current  and  power  by  a  local  steam 
plant,  but  about  ten  years  ago  the  defendant  approached  the 
plaintiffs,  assuring  them  that  it  would  furnish  power  at  less  cost 
tiian  it  could  be  produced  by  steam  generated  from  coal,  and  on 
this  assurance  the  plaintiff  and  a  large  number  of  mills,  fac- 
tories, and  otjier  industrial  plants  were  induced  to  discontinue 
their  steam  plants  and  made  contracts  with  the  defendant  for 
their  necessary  electric .  current  and  power.  Thereby  the  de- 
fendant acquired  a  complete  monopoly  of  the  hydroelectric  pow- 
er market  at  Salisbury  and  Spencer.    The  contract  between  the 

P.U.R.1920C. 

Digitized  by  VjOOQIC 


692  NORTH  CAROLINA  SUPREME  COURT. 

plaintiffs  and  the  defendant  was  for  ten  years,  and  expired 
August,  1918.  Under  that  contract  the  defendant  charged  the 
plaintiffs  a  rate  of  1.1  per  kilowatt  hoar.  Some  months  prior 
to  the  expiration  of  this  contract,  the  dd^endant  proposed  to  the 
plaintiff  Public  Service  Company  to  make  a  new  contract  for 
the  same  service  for  another  ten  years  at  a  substantial  increase 
in  rates.  The  defendant  refused  to  contract  for  a  period  of  less 
than  five  years,  and  persisted  in  demanding  aoi  increase  in  rates, 
and  sent  its  agent  to  the  home  office  of  the  plaintiff  North  Caro- 
lina Public  Service  Company  in  Greensboro,  and  demanded  that 
the  contract  which  it  then  presented  should  be  signed  within  48 
hours.  The  rate  stipulated  in  said  contract  was  greatly  in  ex- 
cess of  the  former  rate,  being  increased  to  1.5  per  kilowatt  hour, 
and  was  based  upon  the  thai  war  price  of  coal  according  to  the 
statement  of  defendant's  agent 

The  plaintiff  especially  objected  to  this  increase  of  increased 
rate,  on  the  ground  that  it  was  beyond  the  rate  charged  by  the 
defendant  to  other  companies  for  like  service  under  the  same  or 
substantially  similar  conditions,  and  the  plaintiff  declined  to 
sign  said  contract. 

The  defendant  power  company,  after  the  expiration  of  the 
ten-year  contract,  rendered  the  Public  Service  Company  bills 
for  current  and  power  at  the  rate  of  1.8  mills  per  kilowatt  hour, 
and  notified  the  plaintiff  that  if  this  rate  was  not  paid  it  would 
discontinue  supplying  current  to  the  plaintiff  at  Salisbury.  The 
president  of  the  defendant  power  company  is  J.  B.  Duke,  who 
is  the  principal  owner  thereof  and  controls  its  policy  and  man- 
agement. He  is  also  largely  interested  financially  in  various 
cotton  mills  in  North  and  South  Carolina,  and  in  street  power 
and  street  railway  and  electric  lighting  also,  some  of  which  mills 
and  plants  are  located  in  Charlotte,  Gastonia,  Concord,  and  Dur- 
ham, and  all  are  furnished  light  and  power  through  the  current 
received  from  the  defendant  power  company,  which  has  been 
and  is  selling  current  to  those  mills  at  a  maximum  rate  of  1.1 
per  kilowatt  hour,  and  in  some  instances  to  be  used  for  power 
and  lighting  the  mills  and  villages  and  other  plants  in  which  ihb 
defendant's  principal  owner  is  interested,  and  in  some  instances 
at  a  lower  rate,  greatly  less  than  is  charged  and  proposed  to  he 
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said  J.  B.  Duke  is  also  the  principal  owner,  either  directly  or 
indirectly,  through  his  immediate  family,  of  a  subsidiary  corpo- 
ration of  the  Southern  Power  Company  known  as  the  "Southern 
Public  Utilities  Company/'  which  last-named  company  owns 
the  public  utility  franchises  in  Charlotte,  Winston-Salem,  Reids- 
ville,  and  other  towns  and  cities,  and  is  now  engaged  in  furnish- 
ing hydroelectric  power  and  lights  to  those  municipalities. 

The  power  is  fumjished  by  said  defendant  company  to  the  Pub- 
lic Utilities  Company,  one  of  its  subsidiary  companies,  at  its  sub- 
stations in  Charlotte,  Winston-Salem,  and  Reidsville,  under  a 
long-term  contract  extending  to  1944  at  a  less  rate  than  it  now 
charges  the  plaintiffs  for  current  furnished  under  substantially 
similar  conditions  at  its  substation  near  Salisbury.  The  defend- 
ant power  company  is  now  selling  distributing  power  from  its 
substation  at  Salisbury  to  the  Vance  Cotton  Mill  under  a  contract 
entered  into  in  the  past  year,  and  since  the  war  began,  at  a  rate 
of  1.1  per  kilowatt  hour  for  day  service  and  at  a  still  lower  rate 
for  night  service,  and  for  the  same  service  through  the  same  sub- 
station under  substantially  the  same  conditions  it  is  charging 
these  plaintiffs  1.8  mills  per  kilowatt  hour.  The  defendant  pow- 
«r  company  is  also  furnishing  current  and  power  to  the  munici- 
pality of  Salisbury  from  the  same  substation  for  water  pumping 
services  at  a  rate  of  1  cent  per  kilowktt  hour,  and  for  like  service 
under  similar  conditions  is  charging  these  plaintiffs  1.8  cents  per 
kilowatt  hour  or  nearly  double. 

The  plaintiffs  are  among  the  largest  single  purchasers  and 
consumers  of  power  and  current  from  the  defendant's  substation 
at  Salisbury  and  Spencer,  and  on  account  of  the  growth  of  those 
towns  and  their  increased  demand  for  power  and  current  the 
plaintiffs  are  unable  to  supply  the  same  except  by  purchase  from 
the  defendant  through  its  substation.  This  fact  is  well  known 
to  the  defendant,  and  it  declines  to  contract  with  the  plaintiff  to 
furnish  it  power  and  current  for  a  less  period  than  five  years, 
and  only  at  a  far  higher  price,  based  on  the  present  war  price  of 
coal,  and  threatens  to  cut  off  its  supply  of  current  unless  it  will 
submit  to  the  discrimination,  which  would  leave  Salisbury  and 
Spencer  without  lights  for  the  homes  and  places  of  business  of 
its  people  and  without  power  for  the  operation  of  their  industrial 
plants  or  any  means  of  operating  the  street  railway. 
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The  defendant's  firat  proposal  to  renew  its  contract  in'191'7 
was  for  a  charge  of  1.4  mills  per  kilowatt  hour,  which  it  raised 
at  the  expiration  of  the  contract  in  1918  to  a  charge  of  1.5  per 
kilowatt  hour^  when  at  that  time  it  was  selling  power  and  current 
to  Reidsville  and  its  inhabitants  under  a  oontraot  for  tan  years 
entered  into  in  1917  at  a  rate  of  lA 

To  maintain  a  consistent  and  auxiliary  supply  of  current  and 
power  in  case  of  accident  of  low  water,  the  defendant  power  com- 
pany has  at  several  points  along  its  line  built  steam  plants,  which 
it  operates  by  the  use  of  coaL  Substantially  all  the  power  and 
current  furnished  these  plaintiffs  at  Salisbury  is  generated  by 
means  of  water  which  cost  the  defendant  power  company  4  mills 
per  kilowatt  hour,  and  it  now  proposes  to  discriminate  against 
the  plaintiffs  by  requiring  them  to  pay  for  current  and  power  un- 
der a  long-term  contract,  based  on  war  time  cost  of  coal,  at  a 
much  higher  rate  than  in  any  case  it  charges  the  cotton  mills 
along  its  line  or  its  subsidiary  company  (or  alias),  the  Southern 
Public  Utilities  Company,  for  like  service  rendered  under  sub- 
stantially similar  conditions. 

The  defendant  power  company  has  no  established  rates  of 
furnishing  power  in  the  absence  of  a  contract,  and  no  rates  for 
such  power  have  ever  been  filed  with  the  Corporation  Commis- 
sion, and  the  Corporation  Commission  has  never  promulgated 
any  rules  or  regulations  to  prevent  discrimination  by  the  defend- 
ant in  furnishing  power. 

The  defendant  power  company  on  February  8, 1914,  filed  with 
the  Corporation  Commission  of  North  Carolina  a  partial  sched- 
ule of  its  rates,  with  the  added  statement: 

"Each  case  must  be  treated  on  its  peculiar  circumstances,  and 
the  rates  are  subject  to  the  reasonable  rules  and  r^nlations  of 
the  power  company's  charter.  The  filing  of  these  rates  by  this 
company  is  in  deference  to  the  request  of  the  Commission,  and 
must  not  be  treated,  or  considered,  as  done  because  any  legal  ob- 
ligation is  imposed  upon  it  to  file  the  same^  This  company  is  ad- 
vised that  no  l^al  obligation  exists." 

The  Corporation  Commission  expressed  the  opinion  to  the 
plaintiff  that  it  had  no  authority  under  the  act  o£  the  legislature 
confeiring  upon  it  jurisdiction  with  respect  to  the  regulation  of 
public  utilities  to  pass  upon  a  question  involving  a  contract  be- 
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tweea  one  p«Wio  utility  tjompany  and  another  ptrbKc  irtiMty  com* 
pany  as  here  presented. 

The  defendant  power  company  justifying  its  increase  in  rates 
charged  these  plaintiffs  says: 

"Which  increased  rate  is  absolutely  necessary  to  earn  any  in-^ 
come  upon  its  capital  invested  in  its  hydroelectric  power  plant.'* 

The  plaintiffs,  replying  to  this  proposition,  state  in  substance 
that  the  Southern  Power  Company  was  incorporated  in  New 
Jersey  in  June,  1905,  by  J.  B.  Duke  and  others,  and  has  acquired 
rights  and  built  power  plants  on  the  Catawba  and  Broad  rivers 
in  South  Carolina,  capable  of  developing  a  rated  capacity  of  88- 
000  horse  power,  and  it  has  also  built  transmission  lines,  as  stated 
iji  the  plaintiffs'  complaint,  and  which  is  further  illustrated  by 
the  annexed  copy  of  the  map  of  its  lines  issued  by  the  defendant 
company.     (See  page  696.) 

The  plaintiffs  further  say  that  the  defendant  company  organ- 
ized another  corporation,  which  is  controlled  by  it  and  is  substan- 
tially an  alias,  known  as  the  Qreat  Falls  Power  Company,  which 
was  incorporated  in  New  Jersey  in  November,  1909,  and  as  own- 
ers of  the  Southern  Power  Company  sold  to  themselves  as  owners 
of  the  Great  Falls  Power  Company  the  three  hydroelectric  power 
plants  which  had  been  erected  by  the  Southern  Power  Company. 
To  take  care  of  the  cost  of  developing  this  property  the  defendant 
power  company  placed  a  mortgage  upon  the  same  in  the  sum  of 
$10,000,000,  $7,000,000  of  which  has  been  sold,  and  the  plain- 
tiffs allege  was  substantially  the  actual  cost  of  the  property  thus 
purchased  and  developed.  In  addition  to  tJiis  bonded  indebted- 
ness, the  Southern  Power  Company  issued  to  themselves  $6,000,- 
000  of  7  per  cent  accumulative  preferred  stock  and  $4,000,000 
of  common  stock.  The  same  interests,  and  substantially  the  same 
men,  in  organizing  the  Great  Falls  Power  Company  as  the  hold- 
ing company  for  the  hydroelectric  generating  property,  took  over . 
this  part  of  the  development  of  the  defendant  company,  and  exe- 
cuted back  a  contract  at  the  same  time,  which  provided  that  the 
Great  Falls  Power  Company  should  furnish  its  hydroelectric 
current  to  the  defendant  for  *a  long  term  of  years  at  the  rate  of 
4  mills  per  kilowatt  hour,  and  as  a  part  of  this  transaction  the 
.defendant  Southern  Power  Company  guaranteed  to  hold  the  Qreat 
Falls  Power  Company  free  and  clear  of  any  liability  under  the 
r.U.R.1920C. 
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mortgage;  that  the  defendant  company,  acting  for  itself,  and  the 
same  interest  also  acting  for  the  Great  Falls  Power  Company, 
required  the  company  to  issue  $5,768,800  of  7  per  cent  accumu- 
lative preferred  stock  and  also  $5,768,800  conunon  stock,  which 
said  stock  was  substantially  all  turned  over  to  the  defendant 
Southern  Power  Company  and  its  promoters,  who  now  own  the 
same.  About  June  1,  1915,  the  defendant  company  offered  for 
sale  in  the  city  of  New  York,  through  the  National  City  Bank 
of  that  city,  the  $7,000,000  of  bonds  secured  by  first  mortgage 
upon  defendant's  property,  and  the  vice-president  of  the  defend- 
ant company,  W.  S.  Lee,  who  was  also  vice-president  of  the  Great 
Falls  Power  Company,  stated  in  a  public  letter,  which  was  pub- 
lished at  that  date  in  a  circular  by  the  National  City  Bank,  that 
the  earnings  of  the  defendant  company  as  officially  reported  for 
the  year  ending  April  30,  1915,  were  as  follows: 

GroM  receipts * : $2,485,789.79 

Operating  expenses  (including  taxes  and  rentals)   1,111,016.97 

Net  earnings  $1,374,772.82 

Annual  interest  on  bonded  indebtedness   350,000.00 

Balance $1,024,772.82 

And  immediately  thereafter  this  statement  was  made : 
"The  net  earnings  for  the  year  ending  April  30,  1916,  were 
almost  four  times  the  interest  requirements  of  the  $7,000,000 
first  mortgage  bonds*  which  will  shortly  be  outstanding." 

The  plaintiffs  aver  on  what  they  claim  sufficient  and  reliable 
evidence  that  the  company's  net  earnings  in  1917  were  in  excess 
of  $2,000,000,  while  the  interest  paid  on  the  bonded  indebted- 
ness, much  of  which  was  water,  had  not  increased  at  all,  and 
that  in  1915  its  net  profits  applicable  to  dividends  were  over 
$1,000,000,  and  at  that  time,  after  paying  7  per  cent  on  the 
$6,000,000  cumulative  preferred  stock  (i.  e.,  $420,000),  there 
was  still  left  applicable  to  the  $4,000,000  of  common  stock 
.  $604,000,  net  profit  of  15  per  cent,  and  at  present  probably  this 
amount  has  been  greatly  increased.  The  plaintiffs  are  not  ad- 
vised as  to  how  much  dividend  the  defendant's  stock  in  its  hold- 
ing company,  the  Qreat  Falls  Power  Company,  is  earning  at 
selling  to  itself  hydroelectric  current  at  4  mills  per  kilowatt 

hour,  which  the  defendant  company  is  reselling  at  discriminat- 
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ing  prices  to  its  different  customers  according  to  the  object  it 
-has  in  view,  which  may  be  either  to  encourage,  or  to  destroy, 
and  thereby  acquire,  these  different  plants. 

The  plaintiff  urges  among  the  instances  of  discrimination  the 
following:   That  the  defendant  is: 

(1)  Supplying  current  to  the  Southern  Public  Utilities  Com- 
pany which  is  a  company  engaged  in  precisely  the  same  char- 
acter of  business  as  these  plaintiffs  under  a  long-term  contract 
at  a  rate  much  less  than  that  charged  and  demanded  of  the  plain- 
tiffs. 

(2)  The  defendant  supplies  current  to  sundry  cotton  mills 
for  power  and  lighting  mill  villages  at  rates  much  less  than  that 
charged  and  demanded  of  these  plaintiffs. 

(3)  The  defendant  supplies  current  and  power  to  various 
towns  and  municipalities  under  a  long-term  ccmtract  at  rates 
much  less  than  that  charged  and  demanded  of  these  plaintiffs. 

(4)  The  defendant  supplies  current  to  sundry  cotton  mills, 
entered  into  since  the  declaration  of  war  and  since  the  abnormal 
increase  of  coal,  at  a  rate  much  less  than  that  charged  and  de- 
manded of  these  plaintiffs. 

The  above  are  substantially,  somewhat  condensed,  the  state- 
ments and  allegations  of  the  complaint,  which  must  be  taken  as 
admitted,  as  this  case  is  presented  upon  the  demurrer  are  tenus 
thereto  of  the  defendant. 
.    The  court  overruled  the  demurrer,  and  the  defendant  appealed. 

Clark,  C.  J. :  [1]  By  demurring  ore  tetuus  the  defendant 
"admits  all  of  the  allegations  made  by  the  plaintiff,  and  if  any 
part  of  the  complaint  presents  facts  sufficient  to  constitute  a 
cause  of  action,  or  if  facts  sufficient  for  that  purpose  can  be 
gathered  from  it,  under  a  lib»*al  construction  of  its  terms,  the 
pleading  will  be  sustained.^'  H^idriz  v.  Southern  B.  Co.  162 
N.  0.  16,  77  S.  E.  1003. 

"Every  reasonable  intendment  and  presumption  must  be  made 
in  favor  of  the  pleader.  '  It  must  be  fatally  defective  before  it 
will  be  rejected  as  insufficient"  Brewer  v.  Wynne,  154  K  C. 
472,  70  S.  E.  947. 

In  Garrett  v.  Trotter,  65  K  C.  482,  Pearson,  C.J.,  saja: 

'^  ^A  defect  in  pleading  is  aided,  if  the  adverse  party  plead 
over  to,  or  answoTi  the  defective  pleading  in  such  a  manner, 
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that  on  omission  or  informality  therein  is  expressly  or  iiApli^- 
ly  supplied  or  rendered  formal  or  intelligible/  .  .  '.  The 
principle  commends  itself  so  strongly  by  its  good  sense,  that  it 
must  be  taken  to  underlie  every  system  of  procedure,  professing 
to  aim  at  the  furtherance  of  justice,  and  to  put  controversies 
upon  their  merits,  and  not  allovF  actions  to  go  off  upon  subtleties 
and  refinements.**  ' 
The  facts  in  ihis  case  admitted  or  not  denied  are  that : 

(1)  The  defendant  Southern  Power  Company  is  a  public 
service  corporation,  and  as  such  subject  to  the  laws  of  North 
Carolina  governing  public  utilities  companies. 

(2)  As  such  public  service  company,  and  by  virtue  thereof 
only,  it  enjoys  and  exercises  tibe  right  and  power  of  eminent  do- 
main, and  as  a  consequence  must  discharge  its  duties  subject 
to  public  regulation  of  its  rates  and  conduct  and  without  dis- 
crimination in  the  facilities  it  extends  and  the  rates  it  charges 
under  the  same  or  substantially  similar  conditions.  Railroad 
Discrimination  Case,  136  N.  C.  479,  48  S.  E.  813. 

(3)  The  defendant  has  a  monopoly  of  the  hydroelectric  pow- 
er supply  and  the  markets  tiierefor  in  the  territory  through 
which  its  lines  extend. 

(4)  It  has  been  engaged  more  than  ten  years  past  in  selling 
hydroelectric  current  to  this  plaintiff,  to  be  resold  at  retail  to 
citizens  at  Salisbury,  Spencer,  and  East  Spencer,  High  Point, 
and  Greensboro,  and  also  to  the  Southern  Public  Utilities  Com- 
pany (which  the  defendant  substantially  owns  and  controls)  to 
be  resold  at  Charlotte,  Winston-Salem,  and  Reidsville,  and  other 
points,  and  is  selling  its  current  to  the  municipalities  of  Lin- 
colnton,  Shelby,  and  Newton,  to  be  resold  to  their  respective 
citizens,  and  its  business  has  become  affected  with  a  public  use, 
and  is  for  that  reason  also  subject  to  public  regulation  of  its 
rates  and  conduct,  which  rates  cannot  be  discriminatory  under 
like  conditions  or  at  the  same  points. 

(5)  In  1914  it  filed  a  statement  with  the  Corporation  Com- 
mission, denying  that  the  Commission  had  any  authority  to  re- 
quire it  to  file  a  schedule  of  its  rates  or  to  promulgate  rules  and 
r^fulations  goveoming  it  and  expressly  asserted  this  power  to  be 
in  itself  by  saying:  "Each  case  must  be  treated  on  its  peculiar 
circumstances,  and  the  rates  are  subject  to  the  reasonable  rules 
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plQns  in  this  record,  shonld  have,  as  it  explicitly  daims,  the  un- 
restricted right  to  fix  its  own  rates  and  to  discriminate  between 
its  cnstomers^  as  if  it  ware  a  private  individual  dealing  in  a 
oompetitive  market 

[2]  It  is  of  the  highest  importance  that  these  claims  of  the 
defendant  Southern  Power  Company  to  discriminate  in  the 
rates  charged  by  it  to  purchasers  under  like  ccmditions  should 
be  clearly  denied  by  the  oonrts.  U  the  defendant  is  thus  pe^ 
mitted  to  charge  cotton  miUs  in  which  the  owners  of  the  d^end- 
ant  are  interested  the  rate  of  1.1,  while  it  charges  the  plaintiffs 
and  other  mills  and  industries  in  which  it  is  not  interested  1.88, 
or  a  higher  rate  than  it  does  others  in  like  conditi<m,  it  follows 
that  in  a  comparatively  brief  time  the  defendant  will  have  the 
power  to  destroy,  and  thereby  acquire  the  ownership  of,  all  the 
other  cotton  mUls  and  industrial  plants  in  the  state,  and  thus 
create  a  cotton  mill  monopoly  wherever  its  lines  extend,  for  by 
reason  of  the  approaching  exhaustion  of  the  coal  mines  and  the 
interruption  of  their  operations  there  can  soon  be  left  available 
for  large  industrial  plants  no  other  power  than  the  monopolized 
water  power  of  the  state. 

[3]  The  counsel  for  the  defendant  upon  the  argument  stressed 
the  contention  that,  both  plaintiff  and  defendant  being  public 
service  companies  and  authorized  by  their  respective  charters  to 
generate  and  sell  to  the  public  electric  current,  plaintiff  could 
not  evade  this  duty  and  require  the  defendant  to  furnish  it  cur- 
rent and  power  to  resell.  This  argument  is  plausible,  but  we 
think  imsound  and  untenable  upon  the  admitted  facts  in  this 
record.  The  defendant's  charter  expressly  authorizes  it  to  sell 
current  and  power  to  other  public  utility  companies  for  the  pur- 
pose of  resale.  This  charter  power  is  not  mandatory.  Still, 
when  the  defendant  elected  to  exercise  this  power,  and  ten  years 
ago  made  a  contract  with  the  plaintiff  Salisbury  &  Spencer  Rail- 
road to  furnish  current  and  power  to  be  resold  to  the  people  of 
that  city  for  the  next  succeeding  ten  years,  and  induced  it  to 
ecrap  its  steam  plant  and  to  rely  solely  upon  the  defendant  for 
its  hydroelectric  power,  and  thereafter  made  similar  contracts 
with  the  other  plaintiff,  the  North  Carolina  Public  Service  C!oin- 
pany,  for  ten  years  for  current  to  be  resold  in  Greensboro  and 
High  Point,  and  contracted  with  its  own  subsidiary  the  South- 
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em  Public  Utilities  Company  to  furnish  it  current  and  power 
up  to  1944,  to  be  resold^  it  dedicated  its  property  to  this  particu- 
lar class  of  public  usey  and  cazmot  discriminate  in  charge  or 
service  between  the  several  members  of  this  class,  for  this  would 
be  a  license  to  discriminate  among  cotton  mills  as  a  class,  furni- 
ture factories,  etc 

Wyman  on  Public  Service  Corp.  says: 

'^Those  who  conduct  private  enterprises  may  use  many 
schemes,  but  those  who  offer  public  employment  must  not  adopt 
any  business  policies  which  are  anyway  inconsistent  with  im- 
partiality in  discharge  of  their  public  duties." 

[4]  It  is  well  settled  that  the  common-law  obligation  of  equal 
and  undil^riminating  service  clearly  requires  thai  the  same 
charges  shall  be  made  to  all  consumers  for  the  rendering  of  sim- 
ilar service.  The  Supreme  Court  of  the  United  States,  in  West- 
em  Union  Teleg.  Ca  v.  Call  Publishing  Co.  181  U.  S.  92,  21 
Sup.  Ct.  Eep.  561,  45  L.  ed.  765,  very  fully  discusses  this  doc- 
trine, and  in  the  course  of  its  opinion  says: 

'^They  are  endowed  by  the  state  with  some  of  its  sovereign 
powers,  such  as  the  right  of  eminent  domain,  and  so  endowed 
by  reason  of  the  public  service  they  render.  As  a  consequence 
of  this,  all  individuals  have  equal  rights  both  in  respect  to  serv- 
ice and  charges.  •  •  .  To  affirm  that  a  condition  of  things 
exists  under  which  common  carriers  anywhere  in  the  country, 
engaged  in  any  form  of  transportation,  are  relieved  from  the 
burdens  of  these  obligations,  is  a  proposition  which,  to  say  the 
least,  is  startling." 

This  obligation  cannot  be  evaded,  even  though  the  purchaser 
of  the  current  may  be  to  some  extent  a  competitor.  This  ques- 
tion is  very  fully  discussed  in  Postal  Cable  Teleg.  Co.  v.  Cum- 
berland Tdeph.  ft  Teleg.  Co.  (C.  C.)  177  Fed.  726  et  seq.  The 
court  there  says: 

"The  portion  of  the  sovereign  power  with  which  telephone 
companies  are  as  common  carriers  endowed  is  likewise  given 
them  for  the  purpose  of  serving,  not  merely  part  of  the  public, 
but  all  of  the  puUic;  and  aU  persons  composing  the  public,  even 
though  they  be,  in  a  sense,  competitors,  are  entitled  to  use  their 
privileges  upon  equal  terms,  and  ^ve  equal  rights  both  in  re- 
spect to  service  and  charge.' "    . 
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[5]  The  Corporation  Commission  of  California,  in  an  opin- 
ion rendered  July  23,  1917  [P.TT.R1917P,  669],  in  the  matter 
of  the  application  of  the  Great  Western  Power  Company,  dis- 
oussing  the  right  of  the  power  company  to  arbitrarily  select  its 
consumers,  states  ''that  the  duties  and  obligations  which  it  has 
undertaken  do  not  contemplate  the  right  on  its  part  to  select  the 
consumers  it  will  serve,'*  and  further  says: 

"It  is  dearly  the  duty  of  the  public  utility,  situated  as  is  the 
petitioner,  to  supply  every  reasonable  demand  for  service  at 
nondiscriminatory  rates,  and  under  just  terms  and  conditions. 
Nor  can  this  duty  be  avoided,  modified,  or  abridged  in  any 
manner  whatsoever,  either  by  contract  between  ihe  utility  and 
any  private  interest  or  by  the  maintenance  of  unsuitable  facili- 
ties. •  •  .  In  case  of  a  temporary  insufficient  supply  of  elec- 
tric energy  to  meet  all  reasonable  demands  in  the  territory  which 
petitioner  has  elected  to  serve,  the  available  supply  will,  of  course, 
be  prorated  upon  an  equitable  basis,  consideration  being  given 
to  the  necessities  of  the  public,  irrespective  of  whether  or  not 
these  necessities  arise  directly  or  through  the  mediiun  of  another 
utility."     [P.U.R:1917F,  581.] 

The  foregoing  is  a  just  and  reasonable  statement  of  the  com- 
mon-law obligations  resting  upon  public  utility  companies  such 
as  the  defendant 

It  appears  from  the  investigation  made  by  Congress  into  the 
water  power  of  the  country,  that  94  per  cent  of  the  water  power 
of  this  state  has  been  acquired  by  corporations  which  are  either 
already  owned  or  can  soon  be  acquired  by  the  Southern  Power 
Company  or  made  subsidiary  by  the  use  of  the  same  method  of 
underbidding,  and  afterwards  acquiring  competitive  plants,  by 
which  means  the  American  Tobacco  Company  and  the  Stand- 
ard Oil  Company  acquired  the  monopolies  which  since  have  been 
to  some  extent  abated  by  the  courts  in  pursuance  of  the  action 
of  Congress  taken  at  the  demand  of  a  sound  and  overwhelming 
public  opinion. 

The  method  being  used  by  the  defendant  company  by  discrim- 
ination in  the  prices  to  consumers  is  identical  with  that  which 
built  up  the  Standard  Oil  Company,  the  American  Tobacco 
Company,  and  other  great  trusts  which  came  under  the  ban  of 
congressional  enactment^  and  which  were  condemned  by  deci- 
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sions  of  the  United  States  Supreme  Court  and  by  decrees  of  dis- 
Bolution. 

The  contirol  of  the  defendant  corporation  is  by. the  siime  me^i 
who  organized  the  Amerioan  Tobacco  Company,  which  was  or- 
dered dissolved  in  the  case  of  United  States  v,  American  Tobac- 
co Co.  221  U.  S.  106,  81  Sup.  Ct  Rep.  632,  66  L.  ed.  663 
(October  tenn,  1910)  in  which  the  United  States  Supreme 
Court,  in  an  opinion  by  Chief  Justice  White,  held  that. J.  B. 
Duke,  the  president  of  the  tobacco  trust,  and  the  president  of 
this  defendant  company,  was  individually  responsible  for  the 
violatipns  of  law  committed  by  that  concern.  The  court  in  that 
ppinion,  speaking  of  the  unlawful  practices  which  were  identical 
in  all  points  with  th6se  in  this  case,  as  charged  in  the  complaint, 
and  admitted  by  the  demurrer,  recited  the  many  fax^ts-  which  it 
held  proven  ^^by  the  ever-present  manifestation  which  is  exhibit* 
ed  of  a  conscious  wrongdoing  by  the  form  in  which  the  various 
transactions  were  embodied  from  the  beginning,  ever  changing 
but  ever  in  substance  the  same.  Now  the  organization  of  a  new 
company,  now  the  control  exerted  by  the  taking  of  stock  in  one 
or  another  or  in  several,  so  as  to  obscure  the  result  actually  at- 
tained, nevertheless  uniform,  in  their  manifestations  of  the 
purpose  to  restrain  others  and  to  monopolize  and  retain  power 
in  the  hands  of  the  few  who,  it  would  seem,  from  the  beginning 
contemplated  the  mastery  of  the  trade  which  practically  fol- 
lowed. By  the  gradual  absorption  of  control  over  all  the  ele- 
ments essential  to  the  successful  manuf actuxe  of  tobacco  prod- 
ucts, and  placing  such  control  in  the  hands  of  seemingly  inde- 
pendent corporations  serving  as  perpetual  barriers  to  the  entry 
of  others  into  the  tobacco  trade." 
The  court  further  says  of  that  combination  and  monopoly : 
'^The  history  of  the  combination  is  so  replete  with  the  doing 
of  acts  which  it  was  the  obvious  purpose  of  the  statute  to  forbid, 
so  demonstrative  of  the  existence,  from  the  beginning,  of  a  pur- 
pose to  acquire  dominion  and  control  of  tiie  tobacco  trade,  not 
by  the  mere  exertdon  of  the  ordinary  right  to  contract  and  to 
trade,  but  by  methods  devised  to  monopolize  the  trade,  by  driv- 
ing c(Hnpetitors  out  of  business,  which  were  ruthlessly  carried 
out,  upon  the  assumption  that  to  work  upon  the  fears  or  play 
up^L  the  cupidity  of  competitors  would  make  success  possibla" 
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The  Btory  of  high  finance  and  monopoly  record  as  shown  in 
that  case  is  displayed  along  the  same  lines  in  this  present  oiter- 
prise.  In  1905  the  same  J.  6.  Duke  and  his  associates,  as  dis- 
closed by  the  undispnted  facts  in  this  record,  incorporated  the 
defendant  company  in  Kew  Jersey,  in  which  state  &e  American 
Tobacco  Company  and  its  subsidiary  companies  or  aliases  were 
chartered.  The  defendant  company  acquired  water  rights  and 
built  power  plants  on  the  Catawba  and  Broad  rivers  in  South 
Carolina.  Afterwards  the  same  Duke  and  associates  organized 
the  Great  Falls  Power  Company,  also  chartered  in  New  Jersey 
in  1907,  and  as  owners  of  the  Southern  Power  Company  on 
March  1,  1910,  sold  to  themselves  as  owners  of  the  Great  Falls 
Power  Company  the  three  hydroelectric  plants  which  had  been 
erected  by  the  Southern  Power  Company.  To  take  care  of  the 
cost  of  developing  this  property  &e  owners  and  promoters  of  the 
defendant  power  company  placed  a  mortgage  upon  the  same  in 
the  sum  of  $10,000,000,  which  it  is  alleged  is  substantially  the 
cost  of  the  property  purchased  and  developed.  In  addition  they 
issued  to  themselves  $6,000,000  of  7  per  cent  cumulative  pre- 
ferred stock  and  $4,000,000  of  common  stock,  and  substantially 
the  same  interest  and  men  organizing  the  Great  Falls  Power 
Company,  as  the  holding  company  for  the  hydroelectric  generat- 
ing properties,  took  over  its  part  of  the  defendant  company,  and 
immediately  executed  back  a  contract,  which  provides  that  the 
Great  Falls  Power  Company  shall  furnish  its  hydroelectric  cur- 
rent to  the  defendant  for  a  long  term  of  years  at  the  rate  of  4 
mills  per  kilowatt  hour.  The  defendant  company  and  its  promo- 
ters, acting  for  themselves  and  for  the  Great  Falls  Power  Com- 
pany, caused  the  latter  company  to  issue  $5,768,800  of  7  per  cent 
cumulative  preferred  stock,  and  also  $5,768,800  commcm  stock, 
which  said  stock  was  substantially  all  turned  over  to  the  defend- 
ant company  and  its  promoters,  who  now  own  the  same.  There- 
after the  same  J.  B.  Duke  and  associates  organized  a  subsidiary 
which  was  principally  owned  by  himself  and  immediate  family 
retail  company  known  as  the  Southern  Public  Utilities  Company, 
and  controlled  by  him.  The  company  acquired  a  monopoly  of 
the  retail  electric  power  business  in  Charlotte,  Winston-Salem, 
and  Beidsville.  Thus  these  two  corporaticms  under  the  same  con- 
trol monopolized  the  wholesale  supply  of  current  and  tlie  retail 
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distribution  of  same  wherever  a  subsidiary  compfany  could  get 
control  of  the  municipal  franchises.  It  is  unnecessary  to  traci 
the  transactions  of  this  company  in  all  its  manifestations,  but 
enough  has  appeared  to  show  that  the  existence  and  operations 
of  a  water  power  monopoly,  with  power  to  discriminate  in  its 
rates,  would  be  a  menace  which  neither  the  courts  nor  the  public 
can  disr^ard. 

The  object  of  this  action  is  not  to  declare  or  -Bx  rates ;  nor  is  it 
to  have  the  rates  declared  exorbitant,  however  clearly  this  may 
appear,  but  to  prevent  that  discrimination  between  the  purchasers 
of  its  power,  which  is  a  method  by  which  the  Standard  Oil  Com- 
pany, the  American  Tobacco  Company,  and  all  other  trusts  have 
crushed  opposition  and  enlarged  their  power  and  increased  their 
accumulations  to  a  point  which  made  them  a  menace  to  govern* 
mentg  by  the  people,  and  caused  their  dissolution  by  judicial  de- 
cree. 

[6]  The  argument  is  presented  that,  even  though  an  unlav^ul 
discrimination  in  rates  exists,  still  the  courts  are  without  power 
or  procedure  to  correct  the  evil.  Such  judicial  impotency  does 
not  exist  in  North  Carolina.  This  court  in  the  railroad  discrim- 
ination cases  (136  N.  0.  479,  48  S.  E.  813,  and  141  N.  C.  171, 
63  S.  E.  823,  6  L.R.A.(N.S.)  225)  established  the  nile  and  pro- 
cedure by  which  such  questions  should  be  determined.  Justice 
Connor,  speaking  for  the  court  in  the  latter  case,  says : 

"However  the  courts  construe  statutes  making  penal  or  crimi- 
nal a  violation  of  the  equality  of  right,  when  we  come  to  deal  with 
the  question,  in  the  enforcement  of  the  civil  right  of  the  citizen, 
we  must  construe  the  law  so  that  the  right  is  secured  and  the 
remedy  for  its  infringement  given.  This  is  the  keynote  of  the 
decisions,  both  in  England  and  this  country." 
,  [7]  It  will  not  be  difficult  for  the  court  upon  the  hearing  to 
determine  the  lowest  rate  charged  by  the  defendant  for  current 
and  power  furnished  cotton  mills,  factories,  municipalities,  or 
,  other  public  service  companies,  under  the  same  or  substantially 
similar  conditions.  The  lowest  rate  thus  established  will  auto- 
matically become  the  proper  rate  to  be  charged  the  plaintiffs  for 
such  service.  Otherwise,  the  defendant  will  still  be  unlawfully 
discriminating  against  the  plaintiffs. 

The  remedy  sought  here  by  a  mandamus  to  compel  the  defend- 
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ant  company  to  concede  to  the  plaintiffs  the  same  rates  that  it 
grants  to  others^  especially  to  its  subsidiary  companies  is  the 
proper  one  as  stated  by  Allen,  J.,  in  Walla  v.  Stru^land,  174  N. 
C.  299,  98  S.  E.  857,  Tdiioh  was  to  compel  a  telephone  public 
service  company  to  discharge  its  duties  impartially  and  without 
diserimination.  The  defendant  in  that  case  pursued  exactly  the 
same  course  as  in  this  in  regard  to  the  jurisdiction  of  the  courts 
and  ^'excepted  and  appealed  upon  the  ground  that  tdefdione  com- 
panies,  being  subject  to  the  control  and  regulaticm  of  the  Corpora- 
tion Commission,  the  courts  have  no  jurisdictioiL  of  the  action." 
In  that  ciise  Judge  Allen  said: 

^^The  error  in  the  position  of  the  defendants  is  in  failing  to 
distinguish  between  the  regulation  and  control  of  telephone  com* 
panics  which,  as  to  individuals  and  corporations,  are  committed 
by  statute  to  the  Corporation  Commission  (Rev.  §  1096,  a  966, 
Laws  1907),  whether  exclusively  so  or  not  we  need  not  say,  and 
the  refusal  to  perform  a  duty  to  the  plaintiff  arising  upon  facts 
that  are  established.  If  the  duty  exists  upon  the  facts  found, 
there  is  nothing  for  the  Corporation  Commission  to  hear  and  in* 
vestigate,  and  it  only  remains  for  the  courts  to  compel  perform- 
ance of  the  duty. 

"The  question  was  considered  in  Godwin  v.  Telephone  Co.  136 
N.  C.  258  [48  S.  E.  636,  67  L.RA.  251,  103  Am.  St.  Eep.  941, 
1  Ann.  Cas.  203],  prior  to  the  amendment  of  1907,  it  is  true, 
but  when,  as  said  in  the  opinion,  telephone  c(»npanies  were  placed 
by  the  Corporation  Commission  Act  'on  the  same  footing  as  to 
public  uses  as  railroads,'  and  it  was  then  held  that  telephone  com- 
panies, serving  the  public,  must  discharge  their  duties  impartially 
and  without  discrimination,  and  that  the  writ  of  mandamus  is- 
sued by  the  courts  was  the  proper  remedy  to  enforce  the  perform- 
ance of  the  duty.  .  .  .  This  case  was  approved  in  Telephone 
Co.  V.  Telephone  Co.  159  K  C.  16  [7.4  S.  E.  636],  decided  after 
the  amendments  of  1907,  and  the  jurisdiction  to  enforce  perform- 
ance of  a  duty  by  mandamus  was  recognized  and  exercised." 

In  Telephone  Co.  v.  Telephone  Co.  159  3S".  0.  9,  17,  74  S.  E. 
636,  639,  Hoke,  J.,  said: 

''In  regard  to  the  form  of  remedy  available  where,  as  in  this 
state,  the  same  court  is  vested  with  both  legal  and  equitable  juris- 
diction, there  is  very  little  difference  in  its  practical  results  be- 
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tween  proceedings  in  mandamus  and  by  mandatory  injunction; 
the  former  being  permissible  when  the  action  is  to  enforce  per- 
formance of  duties  existent  for  the  beiiefit  of  the  public^  and  the 
latter  being  confined  usually  to  causes  of  an  equitable  nature  and 
in  the  enforcement  of  rights  which  solely  concern  individuals. 
High  on  Injunctions  (4ih  ed.)  §  2.  Owing  to  the  public  interests 
involved,  in  oontroversi^  of  this  character,  it  is  generally  held 
that  mandamus  may  be  properly  resorted  to/'  Mahan  v.  Tele- 
phone Co.  132  Mich.  242,  93  N.  W.  629;  Taney  v.  Telephone 
Co.  81  Ark.  486,  99  S.  W.  679,  11  Ann.  Cas.  135 ;  Godwin  v. 
Telephone  Co.  136  N.  C.  258,  4B  S;  E.  686,  6T  L.E.  A.  251,  108 
Am.  St.  Rep.  941,  1  Ann.  Cas.  203. 

[8]  The  defendant  asserts  that  it  has  a  right  to  select  cus- 
tomers to  whom  it  will  sell  current  and  power  and  to  discrimi- 
nate at  will  as  to  its  prices.    To  this  it  may  be  said : 

First  The  general  assembly  declares  "all  water  power,  hydro- 
electric power  atd  water  companies  now  doing  business  in  this 
state,  whether  organized  under  general  or  private  laws  of  this 
state,  or  under  the  laws  of  any  other  state  or  country,  shall  be 
deemed  to  be  public  service  companies  and  subject  to  the  laws  of 
this  state  regulating  public  service  corporations." 

Second.  It  enjoys  the  privil^s  and  has  accepted  the  benefits 
of  the  right  of  eminent  domain. 

Third.  It  has  expressly  devoted  its  property  to  the  public 
use  over  a  period  of  ten  years  by  connecting  its  lines  with  and  f ui» 
nishing  electric  current  and, power  to  other  public  service  corpo- 
rations, as  well  as  to  the  plaintiff,  and  to  municipalities,  with  a 
knowledge  that  the  current  so  purchased  was  being  resold  for  the 
benefit  of  the  inhabitants  of  the  various  cities,  and  its  property 
has,  Hieref ore,  become  affected  with  a  public  use*  . 

Fourth,  It  enjoys  a  monopoly  of  the  hydroelectric  business  at 
Salisbury  and  in  Western  North  Carolina. 

Suppose  a  railroad  corporation  should  have  the  power  at  will 
to  charge  one  set  of  merchants  at  a  given  town  a  higher  price 
than  it  charges  others  under  like  conditions,  how  long  would  it 
be  before  those  charged  the  higher  price  would  be  forced  out  of 
'business  ?  Yet  a  railroad  is  by  no  means  as  much  a  monopoly  as 
the  Southern  Power  Company,  for  in  many  towns  there  are  com- 
peting railroads,  Wut  ih  Hiis  base  it  appears  by  the  averments  of 
P.UJL1920C.     ^ 
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the  complaint^  which  are  admitted  by  the  demurrer^  that  thiough- 
out  the  territory,  where  the  defraidant  qpevates^  there  is  no  other 
hydroelectric  power,  and  that  plants  operated  by  coal  cannot 
compete  in  prices. 

At  the  same  point  and  under  like  conditiona  the  defendant 
must  make  the  same  charges  to  all  alike.  It  is  only  on  t^ese 
terms  that  a  monopoly  is  endurable  at  alL  If  it  has  not  enougii 
power  at  any  one  point  for  all  applicants^  it  is  its  duty  to  givo 
"millers  turn";  that  is,  to  furnish  water  power  far  heat  and 
lighting  in  the  order  in  which  the  applicants  apply  for  contracts, 
and  at  the  same  price  to  all  whom  it  furnishes. 

That  hydroelectric  companies  must  furnish  at  the  same  price 
all  parties  without  discrimination,  under  like  conditions,  is  held 
in  Birmingham  Waterworks  Co.  v.  Brown,  an. Alabama  case 
which  is  reported  in  191  Ala.  467,  67  So.  613,  LR.A.1915D. 
1086,  with  copious  notes,  all  of  which  are  to  that  purport. 

[9]  Mandamus  is  the  proper  and  only  remedy  to  compel  the 
defendant  to  continue  to  furnish  power  and  light  to  the  plaintiff 
company  on  the  same  terms  that  it  is  furnishing  others  under  like 
condition. 

The  real  point  in  this  case  is  not  whether  the  rates  dharged  any 
one  are  exorbitant,  nor  is  it  sought  to  hav^e  the  rates  fixed  by  the 
courts.  The  sole  object  of  this  proceeding  is  to  forbid  discrimi- 
nation between  purchasers  in  like  conditions. 
•  But  as  much-  was  said  in  the  argument  and  in  the  pleadings 
as  to  the  charges,  it  may  be  well  to  translate  into  everyday  lan- 
guage the  rates  set  out  in  the  pleadings  and  in  the  arguments: 

One  thousand  watts  is  a  kilowatt,  and  1,000  watts  an  hour  is 
a  kilowatt  hour  or  Kw.  H.  The  rate  of  4  mills  per  kilowatt  hour 
(at  which  the  Southern  Power  Company  obtains  its  current  from 
its  subsidiary  company,  the  Great  Falls  Company)  amounts  to 
nearly  3  mills  per  horse  power  per  hour.  A  horse  power  is  746 
watts,  or,  roughly,  three-fourths  of  a  kilowatt. 

The  rate  of  11  mills  per  kilowatt  hour  at  which  the  defendant 
had  been  reselling  its  power  to  the  plaintiff,  and  is  still  selling 
it  to  many  other  companies^  is  8.21  per  horse  power  per  hour,  a 
profit  of  about  275  per  cent  j 

The  rate  of  1.88  cents  at  which  the  defendant  now  offers  to 
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sell  its  power  and  current  ta  the  plaintiff  is  1.40  cents  per  horse 
power  per  hour,  or  a  profit  of  nearly  470  per  cent. 

The  rate  of.  15  cents  (L  e.,  150  mills)  per  kilowatt  hour,  at 
which  some  local  companies  resell  to  the  individual  consumer, 
amounts  to  II-K5  oents  per  horse  power  per  hour  whicK  is  a 
profit  bj  the  latter  of  80(3  per  cent,  as  alleged  in  defendant's 
answer. 

As  the  Great  Falls  Company  must  make  a  profit  to  pay  its  in- 
terest and  dividends,  when  it  sells  to  the  Southern  Power  Com- 
pany at  4  mills,  it  must  follow  that  there  is  an  almost  incalculable 
profit  taken  out  of  the  public  between  the  actual  cost  of  the  power 
furnished  by  the  Great  Falls  Company  to  the  Southern  Power 
Company  (at  a  profit)  at  the  figure  of  4  mills  and  the  11 J  cents, 
or  112  mills  per  horse  power  per  hour,  charged  consumers  of  the 
lights  in  the  towns  when  they  pay  15  cents  per  kilowatt  per  hour, 
or  11^  cents  per  horse  power  per  hour.  The  current  when  used 
by  the  consumer  at  his  home  in  the  city  wiU  cost  approximately 
37^  times  the  original  4  mills  per  kilowatt  (which  is  3  mills  per 
horse  power  hour)  paid  by  the  defendant  Southern  Power  Com- 
pany to  the  Great  Falls  Company,  its  subsidiary  coitipany,  and 
the  Great  Falls  Company  has'  out  of  the  price  which  it  charges 
the  Southern  Power  Company  already  made  a  big  profit,  out 
of  which  to  pay  interest  and  dividends  on  its  heavily  watered 
stock  and  bonds. 

[10]  The  great  profit  made  by  the  initial  company  in  gener- 
ating power  is  nowhere  better  proven,  aside  from  the  allegations 
in  the  complaint  and  answer  in  this  case,  than  in  the  recent  report 
on  the  Water  Power  Hearing  in  Congress,  which  shows  that  in 
Canada,  under  the  reforms  instituted  by  Gbvemment  in  restrict- 
ing the  profits,  water  power,  and  lights  are  now  furnished  at  IJ 
cents  per  kilowatt  hour  to  consumers  instead  of  15  cents,  which 
is  the  rate  many  consumers  in  this  state  are  now  paying  for  lights 
and  power  from  the  local  light  and  power  company.  The  answer 
of  the  defendant  in  this  case  claims  that  the  plaintiff  and  other 
similar  companies  are  reselling  to  their  patrons  at  800  per  cent 
profit  over  tiie  price  they  are  paying  to  the  defendant  It  is  but 
fair  to  say,  however,  that  the  local  companies  have  very  heavy 
expenses  necessarily,  and  whether  the  800  per  cent  advance  on 
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the  prices  thej  are  paying  is  unreasonable  or  not  does  not  arise 
in  this  case. 

The  all^ation  is  not  proTen^  and  is  not  admitted  by  demurrer 
or  otherwise.  But^  if  true^  the  remedy  is  by  application  to  tiie 
Corporation  Commission  to  fix  reasoxiable  rates.  Extortion  by  the 
plaintiff,  if  shown,  will  not  justify  discrimination  by  the  defend- 
ant 

As  the  defendant  claims  that  it  must  advance  its  prices  to  the 
plaintiff  beyond  the  1.1  which  it  has  been  charging  to  the  plain- 
tiff, and  which  is  276  per  cent  over  what  it  pays  the  Great  Falls 
C(anpany,  and  claims,  therefore,  that  it  must  increase  its  charge 
to  the  plaintiff  to  1.88  (which  is  500  per  cent  of  the  cost  to  it  of 
the  power),  it  is  proper  to  observe  'that  the  operations  of  the  de- 
fendant Southern  Power  Company  does  not  call  relatively  for  so 
large  a  number  of  men  or  other  expenses,  and  that  at  the  charge 
to  the  plaintiff  of  1.1  it  is  shown  that  it  has  paid  large  dividends 
on  its  greatly  inflated  stock  and  bonds. 

If  the  profits,  which  it  clearly  appears  are  taken  out  of  the  pub- 
lic by  the  defendant  and  its  subsidiary  companies  are  possible 
now,  what  will  be  the  result  if  this  enormous  and  steadily  grow- 
ing aggregation  of  wealth  were  peionitted  to  dbarge  its  own  rates, 
as  it  claims  it  has  a  right  to  do,. without  supervision  by  govern- 
mental authority,  and  has  full  power  to  discriminate  against  those 
municipal  and  industrial  plants  and  factories  which  it  may  de- 
sire to  crush  out  and  buy  {  There  must  be  considered,  too,  that 
with  the  constantly  decreasing  competition  from  the  coal  supply, 
which  must  be  conserved  to  prevent  exhaustion,  and  which  is  so 
frequently  interrupted  by  strikes,  the  power  the  defendant  claims 
of  xmrestricted  rates  and  of  absolute  right  to  discriminate  be- 
tween purchasers  would  make  it  a  despotism  beyond  a  parallel  in 
history.  It  must  be  remembered  that  the  men  who  are  organiz- 
ing this  mighty  power  and  moving  on  to  their  consummation  are 
the^same  who  organized  the  American  Tobacco  Company  with  a 
capital  of  $350,000,  and  in  a  few  years  made  it  into  a  combina- 
tion of  $35,000,000,  and  that  the  Congress  and  the  Supreme 
Court  of  the  United  States  were  forced  to  take  hold  and 
cause  its  dissolution  as  an  enemy  of  the  republic  The  history 
of  that  movement  and  the  names  of  the  men  indicted,  twenty- 
nine  in  number,  among  them  the  leaders  in  this  organiza* 

r.U.R.1920C. 

Digitized  by  VjOOQIC 


iSALISBURY  k  SPE^JCER  KY»i  CO..  t.  SOUTHERN  P.  CO.        T13 

tion^  are  90t  out  in  United  States  v;  Anierican  Tobacco  Company, 
quoted  above^  and  more  than  one  of  the  leaders  in  this 
movement  appear  as  defendants  in  the  proceedings  to  dissolve 
the  Standaiid  Oil'  Company^  which  is  reported  in  the  same 
volume  (221  U.  S.  1,  31  Sup,  Ct.  Rq>.  502,  55  L.  ed.  619,  34 
L.RA.(N.S.)  834,  Ann.  Cas.  1912D,  734)  of  the  United  States 
Supreme  Court  Reports* 

The  highest  considerations  of  the  public  welfare  require  that 
the  rates  of  this  company  and  their  subsidiaries  and  the  rates  of 
those  who,  like  the  plaintiff,  resell  the  current  for  light  and  pow- 
er shall  be  strictly  supervised  and  reduced  to  a  reasonable  profit. 

Buty  as  already  said  above,  the  sole  question  in  this  case  isnot 
what  is  a  reasonable  rate,  nor  are  the  courts  called  upon  to  fix 
the  rate  (not  in  the  first  instance  at  least),  but  shall  the  defendant 
be  required  to  sell  its  current  and  power  to  all  alike,  without  dis- 
crimination in  prices,  when  under  like  conditions  { 

The  court  below  properly  overruled  the  demurrer. 

Affirmed* 


OHIO  SUPREMB  COURT. 

CITY  OF  CLEVELAND 

V. 

PUBLIC  UTILITIES  COMMISSION  et  aL 

[No.  16167J 

(—  Ohio  — ,  126  N.  E.  864.) 

I  •-  Power  of  Cammisaion  —  Review  of  nvunieipal  ordlnanee. 

An  order  of  tlie  Ohio  Commission  fixing  a  maximum  rate  for  elec- 
tricity served  in  a  city,  entered  upon  an  appeal  by  the  utility  from  a 
municipal  ordinance  fixing  a  noncompensatory  maximum  rate,  must  be 
reversed,  where  it  is  conceded  that  the  Commission  rate  is  too  high 
lor  all  classea  of  aenrlce,  and  the  ease  must  be  ramanded  to  the  Oom- 
mission  to  fix,  as  preaoribed  by  statute,  a  reasonable  xate  or  a  schedule 
of  rates  if  it  is  found  that  diiferent  rates  should  be  provided  for  differ- 
ent classei  ol  servioe,  although  no  complaint  had  been  made  against 
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the  Mhednle  of  rates  m  AM  bj  the  utili^  vnder  Coonuanon'a 
Bum  rate  order. 

(J0KS8,  J.,  diMenta.) 

(WANAVAKn»  J^  ooDciirs  in  reversal  Imt  Bot  In  icBaadSag.) 

[July  8,  1919.] 

Proceeding  by  the  cily  of  Cleveland  to  reverse  an  order  of 
the  Commission  carrying  a  municipal  ordinance  of  the  city  of 
Cleveland  unjust  and  unreasonable  and  fixing  a  maximum  rate 
for  electric  light  service;  order  reversed  and  proceeding  remand- 
ed. 

Appearances:  W.  Si  RtzQerald,  Director  of  Law,  and  Wm. 
B,  Woods,  for  city  of  Cleveland;  John  G.  Price,  Attorney  Gen- 
eral, and  Edward  E.  Com,  for  Public  Utilities  Commission; 
ToUes,  Hogsett,  Ginn  &  Morley  and  Frank  M.  Cobb,  for  Cleve- 
land Electric  Illuminating  Company. 

In  March,  1914,  the  city  of  Cleveland  passed  an  ordinance 
which  fixed  8  cents  as  the  maximum  rate  per  kilowatt  hour  for 
electric  light  supplied  by  any  person,  firm,  or  corporation  to  the 
citizens,  individuals,  firms,  or  corporations  in  the  city,  or  for 
public  grounds  and  buildings,  etc  In  the  month  following  the 
Cleveland  Illuminating  Company  filed  its  complaint  with  the 
Public  Utilities  Commission,  and  alleged  that  the  rate  so  fixed 
is  and  will  be  unjust,  unreasonable,  confiscatory,  and  unlawful. 

The  complaint  specifies  the  respects  in  which  it  is  claimed 
that  the  rate  fixed  will  not  yield  complainant  reasonable  and 
just  compensation  and  in  which  it  amounts  to  a  taking  of  the 
property  of  the  company  without  due  process  of  law.  The  pray- 
er of  the  complainant  included  die  following: 

"That  upon  the  hearing  of  this  complaint  your  honorable 
Commission  shall  find  and  determine  that  said  rate,  price  and 
charge  fixed  by  aaid  ordinance  of  the  eity  of  Cleveland  is  unjust, 
unreasonable,  confiscatory  and  unlawful;  and  that  thereupon 
your  honorable  Commission  shall  fix  and  determine  the  just  and 
reasonable  rate  or  schedule  of  rates  to  be  charged  for  the  service, 
and  order  the  same  substituted  for  &e  rate^  price  and  charge 
fixed  in  said  ordinance,  and  for  such  other  relief  as  the  complain- 
ant may  be  entitled  to.'* 

On  November  9,  1918,  the  Commission  made  its  finding  and 
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order*  It  found  that  tbe  maximum  rate  of  3  cents'  per  kilowatt 
hour  for  electricity  folr  electric  lights 'ifo  fixed  by  ffaid  ordinance 
is  Tmjnst  and  unreasonable  and  ought  not  to  be  rfttified  and  con* 
finned  and  that  a  just  or  reasonable  rate  or  charge  should  be  sub- 
stituted therefor^  and  that  a  maximum  rate  of  10  cents  per  kil- 
owatt hour  for  electric  light  in  the  city  of  Cleveland  is  just  and 
reasonable  in  the  city  of  Cleveland  for  such  service,  and  ordered 
that  the  maximum  rate  or  charge  so  found  by  the  Commission  be 
substituted  for  the  rate  fixed  by  the  ordinance,  and  ordered  that 
the  Commission  retain  jurisdiction  of  the  subject  during  the 
term  of  the  ordinanca 

After  the  filing  of  the  complaint,  extended  hearings  were  had 
before  the  Commission  touching  the  valuation  of  the  property  of 
the  utility  used  and  usable  for  the  purpose  referred  to,  and  these 
proceedings  relating  to  the  valuation  of  the  property  and  the 
fixing  of  the  rate  covered  a  period  of  something  over  four  yean. 
This  proceeding  is  brought  by  the  city  of  Cleveland  to  reverse 
the  order  of  the  Commission. 

Per  Curiam:  By  the  provisions  of  §  614-44,  Page  &  A.  Gen- 
eral Code,  any  municipal  corporation  in  which  any  public  util- 
ity is  establi^ed  may  by  ordinance  at  any  time  within  one  year 
before  the  expiration  of  any  contract  entered  into  under  the  pro- 
visions of  §§  3644,  3982,  and  3983,  Page  &  A.  General  Code, 
between  the  municipality  and  the  public  utility  with  respect  to 
the  rate,  price,  charge,  toll,  or  rental  to  be  made  for  any  cpmmod- 
ity  or  service,  or  at  any  other  time  authorized  by  law,  proceed 
to  fix  the  price,  rate,  charge,  toll,  or  rental  that  such  public  util- 
ity may  charge  therefor  for  an  ensuing  period  as  provided  in  the 
sections  named,  whereupon  the  Commission  upon  comfdaint  in 
writing  of  such  public  utility,  or  upon  complaint  of  one  per 
Centura  of  the  electors  of  such  municipal  corporation^  which  com- 
plaint shall  be  filed  within  sixty  days  after  tiie  passage  of  the 
ordinance,  shall  give. thirty  days',  notice  of  the  complaint  and 
the  time  and  place  of  bearing  thereof;  and  the  sectioQEi  provides 
that  the  Commission  shall  at  such  time  proceed  to  hear  such 
complaint    Section  614-45,  Page  &  A.  General  Code,  declares 
that  the  complaint  shall  not  operate  to  suspend  the  rate  fixed  by, 
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the  ordipanoe  unlesB  an  undertaking  is  given  as  prescribed  in 
the  section.    The  following  section  (614-4ft)  provides: 

'^If  the  Commission,  after  such  heariiig,  shall  be  of  the  opin- 
ion that  the  rate,  price,  charge,  toll  or  rental,  so  fixed  by  ordi- 
nance is  or  will  be  unjust  or  unreasonable^  or  insufficient  to  yield 
reasonable  compensation, for  the  service,  die  CkKumission  shall, 
with  due  r^ard  to  the  value  of  all  th^  property  of  the  public 
utility  actually  used  and  useful  for  the  convenience  of  the  public, 
.  .  .  fix  and  determine  the  just  and  reasonable  rate,  price, 
charge,  toll  or  rentd  to  be  charged,  demanded,  exacted  or  col- 
lected by  such  public  utility,  during  the  period  so  fixed  by  ordi- 
nance, which  shall  not  be  less  than  two  years,  and  order  the  same 
substituted  for  the  rate,  price,  charge,  toll,  or  rental  so  fixed  by 
ordinance  or  the  Commission  may  find  and  declare  that  the  rate, 
price,  charge,  toll,  or  rental,  so  fixed  by  ordinance,  is  just  and 
reasonable,  and  ratify  and  confirm  the  same." 

The  final  sentence  in  this  section  reads  as  follows: 
"Thereupon  the  Commission  shall  make  inquiry  and  investi- 
gation with  respect  to  the  ability  of  such  public  utility  to  fur- 
nish its  product  during  such  period,  if  it  be  found  that  it  is  able 
so  to  do,  the  Commission  shall  order  the  public  utility  in  ques- 
tion to  continue  to  furnish  the  same  for  the  period  and  at  the 
rate,  price,  charge,  toll  or  rental  so  fixed  and  determined,  and 
such  public  utility  shall  continue  to  furnish  its  product  as  pro- 
vided in  such  order." 

Now,  in  this  case,  the  Commission,  after  the  elaborate  hear- 
ings referred  to  in  the  statement  of  the  case,  found  that  the  max- 
imum rate  of  3  cents  fixed  by  the  ordinance  was  unjust  and  un- 
reasonable and  that  a  maximum  rate  of  10  cents  per  kilowatt 
hour  is  just  and  reasonable  for  such  service. 

The  portion  of  the  statute  just  quoted  provides  that,  when  tiie 
Commission  finds  that  the  utility  is  able  to  furnish  the  product 
during  such  period,  it  "shall  order  the  public  utility  in  question 
to  continue  to  furnish  the  same  for  the  period  and  at  the  rate, 
price,  ohaj'ge^  toll  or  rental  so  fixed  and  determined,  and  such 
public  utility  shall  continue  to  furnish  itfr  product  as  provided  in 
such  order*"  Therefore,  by  the  plain  terms  of  this  finding  asd 
order  of  the  Commission,  the  company  would  be  entitled  to 
charge  10  cents,  per  kilowatt  hour  for  all  of  the  current  furnished 
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by  it  to  any  of  its  customers  to  be  used  at  any  time  for  any  serv- 
ice. It  is  not  only  not  contended  that  10  cents  would  be  a  juidt 
and  reasonable  rate  under  those  circumstances — it  is  conceded 
that  it  would  not  be — but  it  is  urged  that  the  10  cents  was  fixed 
as  the  maximum  sum^  and  that  the  utility  would  in  practical 
operation  prepare  schedules  which  would  disclose  varying  rateii 
for  services  of  diflFerent  natures,  and  which  would  result  in  t 
much  less  average  charge  to  all  consumers  in  all  classes  than  10 
cents.  No  provision  of  law  is  pointed  out  which  gives  the  l^al 
authority  to  the  company  to  itself  determine  what  this  grad- 
uated scale  of  prices  to  the  public  shall  be,  after  it  has  elected 
to  disregard  the  maximum  rate  which  the  Commission  has  per- 
mitted it  to  charge.  But  it  is  contended  that  the  Commission's  • 
finding  merely  fixes  the  maximum  sum  beyond  which  the  com- 
pany could  not  go  in  its  charge  against  any  consumer.      * 

But  that  was  not 'the  duty  imposed  by  the  statute  upon  thii 
Commission.  Its  duty  as  fixed  by  the  statute  is  not  so  indefi-' 
nite.  Its  duty  is  plain  and  clear.  The  language  is  that  it  shall 
"fix  and  determine  the  just  and  reasonabte  rate,^'  and  the  pro- 
vision further  is  that  when  so  fixed  it  shall  order  "the  public 
utility  in  question  to  continue  to  furnish  the  same  for  the  period 
and  at  the  rate  ...  so  fixed  and  determined."  It  is  easy  to 
understand  that  a  commodity  furnished  might  be  of  such  a  na- 
ture as  not  to  require  much  classification,  as  for  instance  natural 
gas,  while  electricity  for  residence,  commercial,  and  power  pur- 
poses would. 

From  the  record  we  think  it  may  be  said  ihat  the  Commission 
correctly  found  that  the  rate  fixed  by  the  ordinance  was  unjust 
and  unreasonable.  It  was  one  inaximum  Tate  to  cover  the  entire 
service  furnished  by  the  utility. '  Under  the  ordinance  the  com- 
pany was  limited  to  8  cents,  for  residence,  for  commercial,  and 
for  power  purposes.  When  the  utility  filed 'its  complaint  or  ap- 
peal to  the  Public  TTtilities  Commission,  the  whole  matter  ther^ 
by  came  under  the  jurisdiction  of  ihe  Commission- to  do  the 
things  which  this  statute  itself-  specifically  defines.  If  it  foilnd 
that  a  unifiorm  maximum  rate  fixed  by  the  ordinance  for  all  serW 
ices  was  unjust  and  unreasonable,  it  was  its  duty  to  do  as  thb 
prayer  of  the  company's  complaint  asked-^— fix  a  just  and  reaa{6!i^ 
able  rat^,  or  dchedule  of  rates  if  it  foxmd  that  different  rates 
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should  be  provided  for  different  claases  of  service.  The  prayer 
of  the  oompanj'^  oomidaint  rea()s  tiiat  the  Comnuasion  ^^shall 
fix  and  determine  the  just  and  reasoni^ble  rate  or. schedule  of 
rates  to  be  charged  iar  th^  service^" 

In  the  finding  entered  by  the  Commission  there  is  discussion 
of  the  authority  conferred  by  our  statutes  to  fix  the  rate  for  elec- 
tricity for  power  purposes^  and  the  Commission  concludes: 

"We  think  it  was  not  the  inttetion  of  the  legislature  to  con- 
fer upon  municipalities  the  power  to  enter  the  realm  of  the  in- 
dustrial world  and  regulate  rates  for  power  purposes. '' 

Since  the  order  of  the  Commissipn^  this  court  has  decided  in 
two  cases,  Washington  v.  Public  Utilities  Commission,  99  Ohio 
St  70,  P.U.B.1919F,  365,  124  N.  E.  46,  and  Ohio  River  Power 
Co.  V.  Steubenville,  99  Ohio  St.  421,  124  K  E.  246,  that  the 
council  of  a  municipality  has  authority  to  fix  the  price  that  an 
electric  light  company  may  charge  a  city  or  its  inhabitants  for 
electric  current  for  light  and  power  purposes.  In  the  view  that 
the  Commission  entertained  on  the  subject,  of  course  the  Com- 
mission on  appeal  would  not  pass  on  the  reascmableness  of  rates 
with  reference  to  power  purposes. 

In  the  complaint  filed  by  the  company  with  the  Commission 
it  is  said : 

.  'That  the  cost  of  furnishing  electricity  per  unit,  that  is,  per 
kilowatt  hour,  is  not  uniform  for  all  consumers,  but  varies  with 
the  different  consumera  of  the  complainant,  dependent  upon  the 
demand,  the  duration,  the  hours'  use  per  day  of  the  demand^ 
the  quf^tity  of  electricity  used,  the  time  when  used,  the  purpose 
for  which  used,  and  other  conditions  and  factors ;  that  such  va- 
riation in  cost  per  unit  divides  such  consumers  into  distinct 
classes  of  service;  and  that,  notwithstandmg  such  classification 
of  service  and  such  variation  in  the  cost  of  service,  said  council 
fixed  said  maximum  price  below  the  cost  of  famishing  service 
to  such  classes  of  consumers,  and  in  passing  said  ordinance  acted 
arbitrarily,  unjustly,  unrewowabiy,  and  unlawfully,  in  that  said 
ordinance  compels  the  complainant  to  furnish  to  such  classes  of 
consumers  electricity  for  light,  heat  and  power  for  public  and 
private  consumption,  without  reasonable  and  just  compensation 
and  below  the  cost  of  furnishing  the  service." 

That  is  a  fair  statement  of  the  contention  of  the  company  and 
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of  ike  thing  that  waa  presented  to  the  Oommission  for  decision^ 
and  when  the  Commission  found  that  the  complaint  should  be 
sustained  it  was  its  duty  under  the  statute  to  go  forward  and  . 
render  the  serTice  the  statute  laid  down.  If  the  city  had  gone 
forward,  as  it  had  authority  to  do  under  our  holding  in  the  Wash- 
ingt(ML  and  Steubenville  cases  above  maitioned,  and  had  fixed  a 
certain  rate  for  power  purposes,  and  also  a  rate  for  residence  and 
commercial  purposes,  the  appeal  would  have  carried  the  whole 
question  up  to  the  Commission;  and  when  it  fixed  one  rate  for 
all  purposes  the  appeal  carried  the  whole  matter  up  to  the  Com- 
mission, to  be  dealt  with  as  to  all  classes  of  service. 

In  Hocking  Valley  R.  Co.  v.  Public  Utilities  Commission,  92 
Ohio  St.  862,  P.U.R.1916B,  406,  110  N.  E.  952,  it  was  held 
that  the  state  in  the  exercise  of  the  discretion  with  which  it  is 
vested,  in  prescribing  rates  for  intrastate  traffic,  may  make  rea- 
sonable classifications  of  business. 

It  is  contended  that  notwithstanding  the  maximum  rate  of 
10  cents  which  the  Commission  found  to  be  a  just  and  reasonable 
rate,  and  notwithstanding  the  statute  provides  that  the  company 
shall  continue  to  furnish  the  service  at  the  rate  ^  fixed  and  de- 
termined, still  it  was  the  duty  of  the  company  under  §  614-16 
to  file  a  schedule  of  rates  which  it  would  expect  to  charge,  and 
that  if  its  charges  were  too  great  that  the  Commission  under  § 
614-21  could,  on  complaint,  correct  the  same  and  fix  the  just 
and  reasonable  schedule.  But  those  sections  apply  to  every  pub- 
lic utility  and  to  rates  fixed  by  the  utility  itself  for  all  of  the 
services  referred  to.  Section  614-21  has  no  relation  to  a  rate 
fixed  by  ordinance,  nor  to  any  complaint  or  appeal  from  an  ordi- 
nance passed  by  a  municipality  which  the  municipality  was  au- 
thorized to  pass.  It  relates  to  appeal  from  rates  fixed  by  the 
company  itself.  To  sustain  the  contention  referred  to  would  be 
to  hold  that  the  entire  proceeding  on  appeal,  to  the  Commission 
from  the  action  of  a  municipality  is  an  expensive,  empty,  and 
useless  thing,  without  any  real  purpose  or  result 

The  whole  matter  comes  to  this :  That  if  the  only  duty  of  the 
Commission  on  appeal  was  to  approve  or  to  disapprove  the  uni- 
form Inaximum  rate  fixed  by  the  city,  and,  if  it  disapproved,  to 
fix  another  uniform  maximum  rate  for  all  services,  then  the  10 
cent,  maximum  rate  fixed  by  the  Commission  must  be  set  aside; 
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for  it  is  conceded  to  be  too  hi^  for  an  actual  operating  ttnif orm 
rate  to  be  charged,  exacted,  and  collected  by  the  ntilily  for  the 
two  years.  But  if  it  was  the  dnty  of  the  Oconmission  to  proceed 
as  the  statute  says,  and  fix  and  determine  a  just  and  ireasonable 
rate^  then  the  order  must  be  reversed  and  the  proceeding  rBnand- 
ed  with  directions  to  proceed  in  accordance  with  this  opinica; 
and  that  order  will  be  made. 

Order  reversed  and  proceeding  ronanded. 

Nichols,  C.  J.,  and  Matthias,  Johnson,  Donahue,  and  Bobin- 
son,  J  J.,  concur. 

Wanamaker,  J.,  concurs  in  reversal,  but  not  in  remanding.^ 

Johnson,  J.:  (concurring).  I  concur  in  this  judgment  .The 
statute  creating  the  Public  Utilities  Commission  and  conferring 
authority  on  it  to  fix  the  rate  to  be  charged  by  a  public  utility 
for  a  commodity  or  service  furnished  to  a  momicipality  and  its 
citizens  was  held  to  be  constitutional  in  Cleveland  Teleph.  Co. 
V.  Cleveland,  98  Ohio  St.  368,  P.U.R.1S19C,  186,  121  N.  E. 
701,  decided  June  21,  1918.  I  did  not  concur  in  lliat  decision; 
but,  when  the  .decision  was  made  and  judgment  entered,  it  was 
the  duty  of  the  Public  Utilities  Commission  to  obey  and  to  pro- 
ceed in  compliance  with  the  statute  so  held  to  be  valid.  While 
that  situation  exists,  it  is  the  duty  of  this  court,  in  the  exercise 
of  its  constitutional  revisory  jurisdiction,  to  examine  the  pro- 
ceedings when  attacked  by  p^ition  in  error  and  to  make  such 
order  in  tibe  case  as  it  finds  to  be  proper  under  the  statute. 

Jones,  J,:  (dissenting).  In  remanding  this  case  to  the  Pub- 
lic Utilities  Commission  for  the  purpose  of  fixing  and  adjusting 
a  schedule  of  rates  to  be  charged  by  the  public  utility,  I  am  cod- 
vinced  that  this  court  committed  serious  error:  (1)  By  imposing 
upon  the  Commission  the  arduous  duties  of  fixing  schedules 
when  there  has  been  no  complaint  made  in  reference  thereto  by 
the  municipality  or  any  other  person;  (2)  for  the  reason  tiat 
under  the  initiative  of  the  city  council,  fixing  the  maximum  rate 
only,  followed  by  a  complaint  or  appeal  made  under  the  statute 
relative  to  that  rate  only,  the  Public  Utilities  Commission  had  no 
power  under  our  public  utilities  statute  to  consider  any  other 
rate  than  that  fixed  by  the  ordinance. 

The  proceeding  was  initiated  by  the  city  council  passing  an 

1  For  diBsenting  opinion,  see  post,  868. 
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ordinance  under  tibejcfflovinons  of  §  614-44,  Page  &  A.  General 
Code.  That  section  provides  that  a  municipal  corporation,  by 
ordinance,  at  any  time  within  one  year  before  the  expiration  of 
any  contract  entered  into  under  the  proTisions  of  §  3982,  Page 
k  A.  General  Code,  ^'or  at  any  other  time  authorized  by  law,'' 
may  fix  the  rate  that  a  public  utility  may  charge  for  an  ensuing 
period,  aa  pix>vided  in  §  8982,  Page  &  A.  General  C^de.  As- 
suming to  proceed  under  those  sections,  the  city  council  on 
March  16, 1914,  passed  an  ordinance  fixing  the  ^^aximum  elec- 
tric li^t  rate"  at  3  cents  per  kilowatt  hour,  and  providing  that 
the  charge  for  electric  light  so  supplied  should  not  exceed  3 
cents  per  kilowatt  hour.  On  April  24,  1914,  the  public  Utility 
filed  a  complaint  under  said  §  614-44,  Page  &  A.  General  Code, 
in  which  it  challenged  only  the  rate  so  fixed  by  ordinance.  The 
Commission  found  that  the  rate  fixed  by  ordinance  was  unjust 
and  unreasonable  and  fixed  a  maximum  rate  of  10  cents  per  kil- 
owatt hour  as  a  just  and  reasonable  rate.  Did  the  act  of  the  Com- 
mission in  this  respect  conform  to  the  requirements  of  the  code, 
or  was  its  action  unlawful  I  If  not  unlawful,  we  have  no  power 
to  reverse  or  modify  its  order. 

First  In  this  case,  under  the  public  utility  statute,  the  Pub- 
lic Utilities  Commission  had  no  power  to  review  any  other  rate, 
or  complaint  with  reference  thereto,  than  the  rate  fixed  by  ordi- 
nance. Section  614-44,  Page  &  A.  General  Code,  provides  for 
a  complaint  or  appeal  from  such  a  rate  to  the  Public  Utilities 
Commission;  or  for  acceptance  of  the  rate  "fixed  by  ordinance 
of  such  municipality,''  under  conditions  therein  named.  Sec- 
tion 614-46,  Page  k  A.  General  Code,  provides  that  such  an  ap- 
peal shall  not  suspend  or  vacate  the  rate  fixed  by  the  ordinance 
unless  an  undertaking  be  given. 

However,  if  any.  question  should  arise  as  to  the  power  of  the 
Public  Utilities  Commission  as  to  its  requirement  to  consider 
schedules,  suck  a  power  is  denied  and  limited  by  section  614-46, 
Page  &  A.  General  Code.  That  section  is  important  and  deter- 
mines what  the  Commission  mi^  hear  on  such  an  appeal.  It  is 
AS  follows: 

'^If  the  Commission,  after  such  hearing,  shall  be  of  the  opin- 
ion that. the  jate  ......  so  fixed  by  ordinance  is  or  will  be  un- 
just or  unxeasonable^iy^    •    »    the  Commission  shall    •    •    •    fix 
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and  determine  the  just  and  reasonable  rsto,  •  •  •  and  order 
the  same  substituted  for  the  rate  ...  so  £xed  by  ordinanoe 
or  the  CTommission  may  find  and  declare  that  the  rate,  .  .  . 
so  fixed  by  ordinance  is  just  and  reasonable,  and  ratify  and  con- 
firm the  same/' 

This  is  the  sole  authority  of  the  Commission — either  to  ratify 
the  rate  so  fixed  by  ordinance,  or  to  substitute  a  rate  of  its  own 
in  lieu  of  the  rate  fixed  in  the  ordinance.  Acting  under  said 
§§  614r-44  and  3982,  Page  &  A.  General  Code,  the  city  council 
fixed  <mly  the  maximum  rate  which  should  be  charged,  and  this 
it  had  ample  legal  authority  to  do  under  the  case  of  Logan  Nat- 
ural Gas  &  Fuel  Co.  v.  Chillicothe,  65  Ohio  St  186,  62  N.  E. 
122,  wherein  the  city  of  Chillicothe  had  established  by  its  ordi- 
nance a  maximum  rate. 

It  will  be  noted  that  in  the  sections  above  referred  to  the  word 
"schedules"  does  not  appear.  If  the  schedules  of  the  public  util- 
ity are  to  be  challenged,  they  come  within  the  purview  of  other 
sections  of  the  public  utilities  act,  wherein  the  word  "schedules" 
is  distinctly  referred  to  and  provisions  made  wherdby  they  may 
be  attacked. 

Sections  614-16  to  614-23,  inclusive.  Page  &  A.  General 
Code,  deal  with  a  subject  of  rates  and  schedules  filed  by  a  public 
utility  with  the  Commission,  and  it  is  distinctly  provided  by  §§ 
614-21  and  614-23,  Page  &  A.  General  Code,  that  a  complaint 
against  a  public  utility  may  be  filed  by  any  person  or  corporation 
against  either  rate  or  schedule  which  is  complained  of  as  unjust 
and  unreasonable,  and  that  the  Commission  may,  if  it  appear 
that  there  are  reasonable  grounds  for  the  complaint,  consider  the 
complaint,  and,  after  hearing,  fix  a  just  and  reasonable  rate  that 
may  be  exacted  and  collected.  Filed  schedules  and  hearings  are 
governed  by  these  latter  sections  of  the  Code.  Cincinnati  y. 
Public  Utilities  Commission,  96  Ohio  St.  270,  117  N.  E.  381. 

It  will  be  observed  in  this  case  that  no  complaint  has  been 
made  with  reference  to  any  other  than  the  maximum  rate  by  any 
person,  corporation,  municipality,  or  even  by  the  Commission, 
and  it  is  only  after  complaint,  in  any  case,  that  the  Commission 
may  proceed  under  any  of  ihe  sections  referred  to. 

The  fear  is  expressed  that  th%  public  utility,  under  the  order 
of  the  Commission,  may  charge  the  maximum  rate  of  10  cents 
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per  kilowatt  hour  for  every  class  of  service.  This  fear  is  dissi- 
pated by  the  reoord.  The  maximum  rate  only^  was  prescribed 
by  the  ordinance,  and  the  maximum  rate  only  was  fixed  by  the 
Oommission,  which  «Kplicitly  retained  jurisdiction  "with  full 
power  to  require  a  modification-  of  its  schedule  and  a  change  in 
the  rates  there<^  or  a  readjustment  of  the  same/'  if  the  same 
dhould  become  necessaiy.  Furthermore^  the  record  discloses  that 
schedules  had  in  fact  been  filed  with  the  Public  TTtilities  Com- 
mission showing  different  rates  for  various  classes  of  service,  so 
that  the  fear  is  dissipated  in  fact.  The  testimony  discloses  that 
for  the  year  ending  June  30,  1016,  the  illuminating  company 
furnished  wholesale  current  for  power  at  an  average  sale  price 
of  1.103  cents  per  kilowatt  hour ;  that  for  street  lighting  the  sale 
price  of  the  illuminating  company  was  3.5  cents  per  kilowatt 
hour;  that  in  the  residence  district,  for  light  and  power,  the 
average  price  was  5.56  cents  per  kilowatt  hour;  and  that  the 
average  selling  price  for  the  entire  output  of  the  illuminating 
company  was  1.77  cents  per  kilowatt  hour. 

Second.  The  reason  and  policy  of  the  statute  do  not  require 
the  Public  Utilities  Commission  to  enter  upon  the  long  and  ardu- 
ous duties  of  fixing  various  rates,  classifications,  and  schedules 
where  there  is  no  complaint  made  with  reference  thereto  by  any 
one.  It  may  be  that  the  schedule  so  filed  by  the  public  utility 
may  be  satisfactory  to  all  concerned,  so  why  should  the  policy 
of  the  statute  require  this  Commission  to  enter  upon  the  large 
field  of  operation  respecting  classification,  values,  and  the  like, 
when  no  complaint  has  been  brought  to  its  notice?  The  law  per- 
mits and  this  Commission  did  in  fact  retain  jurisdiction  over 
the  rates  and  schedules  of  this  public  utility  during  the  life  of 
the  ordinance.  Is  it  not  reasonable,  therefore,  that  either  the 
Commission  itself  or  some  interested  person  should  challenge 
the  reasonableness  or  justness  of  rates  and  schedules  filed,  before 
the  Commission  is  required  to  act  ?  The  reasoning  of  the  Com- 
mission in  its  official  opinion  in  this  respect  is  unassailable^  and 
I  quote  this  much  from  it: 

"The  ordinance  appealed  from  fixes  only  the  maximum  rate, 
and  that  is  the  only  rate  under  consideration.    .     .    . 

"It  does  not  follow  when  the  maximum  rate  is  fixed  that  rate 
should  be  charged  for  all  electric  lighting.    It  is  doubtful  if  any 
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considerable  portion  of  it  ahonld  be  sold  at  the  maximnTO  figure; 
It  is  the  duty  of  the  company^  within  that  mairinmTn,  to  prepare 
and  file  a  schedule  which  will  adjust  rates  in  aooordance  with 
some  reasonable  classification,  taking  into  consideration  the 
quantity  ccmsiuned,  the  cost  of  service^  and  eaA  odier  differaor 
tiating  elements  as  are  {ooper  to  be  considered;  and  notwith- 
standing the  fact  that  the  Commission  has  named  the  TnaxiTmim 
rate,  the  classification  and  rates  extended  to  each  class  and  kind 
of  service  will  still  be  under  its  supervision.    .    .    . 

^^It  is  contended  by  the  city  that  the  Commission  should  fix  a 
series  of  maximum  rates  for  varying  quantities;  but  this  would 
be  of  little  avail,  for  they  would  still  be  maximum  rates,  and 
there  are  other  considerations  quite  as  important  as  quantity 
upon  which  a  sliding  scale  should  be  based.  Such  a  course 
would  require  the  Commission  to  make  a  schedule  rather  than  fix 
a  rate.  In  an  extensive  plant  like  this,  the  company  should  have 
that  minute  detail  of  informaticm  which  would  enable  it  to  dis* 
tribute  the  burden  equitably  over  the  whole  system,  and  which 
it  would  require  years  of  investigation  by  the  Commission  to 
gain/' 

For  the  reasons  stated,  I  am  unable  to  concur  in  the  judgment 
in  this  casa 

Wanamaker,  J.:  (dissenting  from  order  remanding).  The 
one  and  only  vital  question  in  this  case,  as  I  conceive  it,  is  one 
affecting  the  jurisdiction  of  the  Public  Utilities  Commission  to 
make  any  order  fixing  the  rates  that  the  Cleveland  Electric  Il- 
luminating Company  may  -charge  the  city  of  Cleveland  and  its 
inhabitants  for  light,  heat,  and  power. 

I  am  not  concerned  as  to  whether  or  not  the  Puhlic  Utilities 
Commission  proceeded  regularly,  that  is,  agreeable  to  statutes 
in  fixing  the  rates,  which  is  the  sole  question  with  which  the 
other  members  of  the  court  seem  concerned.  I  aflirmatively  and 
absolutely  deny  that  the  Commission,  tinder  the  Constitution 
and  laws  of  Ohio,  has  any  right  or  jurisdiction  whatsoeyer  to 
fix  such  rates. 

How  the  Question  Arises. 

The  city  of  Cleveland,  pursuant  to  its  charter  adopted  pur- 
suant to  its  constitutional  right  and  power  tmder  the  home  rule 
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amendmeiit^  parlieulatly  ^§  8  and  §  7,  art.  18,  passed^  m  orc^i^ 
nance  fixing  th^  nistidmmm  rate  which  the  illuminating  company 
might  charge  the  city  of  Cleveland  aixd  its  inhabitants  at  3  cents 
for  what  ia  known  as  a  kilowatt  hour.  The  company  dissatia-  ' 
fied  with  this  rate  undertook  to  appeal  the  case  to  the  Public 
Utilities  Commission  of  the  state,  which  fixed  the  maximum  rate 
at  10  cents  per  kilowatt  hour,  a  flat  increase  of  7  cents  per  kil^ 
owatt  hour,  as  to  said  maximum-^-an  increase  by  the  Public 
Utilities  Commission  of  288^  per  cent  over  the  rate  fixed  by  the 
city  council  of  Cleveland. 

The  city  of  Cleveland  at  the  threshold  of  the  hearing  chal- 
lenged the  entire  jurisdiction  of  the  Commission  to  review  or 
revise  the  rates  fixed  by  the  ordinance.  In  the  opinion  filed  in 
this  case  the  court  has  carefully  avoided  all  reference  to  the 
question  of  jurisdiction. 

If  the  dtj  oi  Cleveland,  under  its  charter  pmvers,  pursuant 
to  the  home  rule  amendment,  had  the  right  to  fix  the  rate,  then 
the  Public  Utilities  Commission  had  not  the  ri^t  to  fix  the 
rate.  Necessarily,  therefore,  this  is  the  first  question  before 
this  court,  as  it  was  the  first  question  before  the  Commission. 

If  the  Telephone  case,  98  Ohio  St  358,  P.U.R.1919C,  136, 
121  N.  E.  701,  Cleveland  Teleph.  Co.  v.  Cleveland,  was  rightly 
decided,  then  the  Commission  had  the  necessary  jurisdiction. 

If  the  Froelich  case,  decided  nearly  a  year  later,  Froelich  v. 
Cleveland,  99  Ohio  St  876,  124  N.  K  212,  was  rightly  decided, 
then  the  Commission  was  without  jurisdiction*  The  opinion  is 
sensitively  silent  as  to  these  two  cases,  but  having  remanded  the 
case  to  the  Commission  for  further  detamination  the  presump- 
tion is  that  this  court  means  to  follow  the  Telej^one  ease  rather 
than  the  later  Froelich  ease  without  undertaking  to  distinguish 
them,  or  to  affirm  the  one  and  repudiate  the  other. 

It  may  have  been  the  wiser  course.  It  is  so  much  easier  to 
assume  that  power  in  the  Commission  than  to  argue  it;  it  is  so 
much  easier  to  declare  it  than  to  demonstrate  it  The  doctrine 
I  declared  in  my  dissenting  opinion  in  the  Teleph<»ie  case  is  per- 
tinent here  on  the  question  of  jurisdiction.  Therein  I  denied 
the  right  of  the  Commission  to  make  a  contract  for  the  city  of 
Cleveland  and  its  inhabitants  upon  the  one  hand  and  the  tele- 
phone company  on  the  other.    By  thes^me  process  of  reasonings 
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whieh  I  here  a4<^t,  I  deAj  the  right  .of  the  Commission  to  fix 
rates  for  lights  heat,  and  power  between  the  city  of  CloTeland  and 
its  inhabitimts  upon  the  one  hand  and  the  iUnminatiiig  company 
upon  the  other.  Were  it  not  for  the  Froelich  ease^  and  a  more 
mature  oonsideration  of  the  doctrine  announced  by  this  court  in 
the  majoritgr  opinion. in  the  Telephone  case,  I  might  well  rest 
this  dissent  upon  my  opinion  in  the  Telephone  case. 

By  this  decision  Ohio  home  rule  ie  dead,  without  hope  of 
repair  or  resurrection  until  the  decision  shall  be  reversed.  True^ 
as  to  petty,  trifling,  immaterial  governmental  functions,  deal- 
ing with  the  names  of  its  officers  under  the  oharter,  and  the  dis^ 
tributicm  of  their  powers  under  the  charter,  and  minor  minis- 
terial governmental  functions,  the  city  may  act  for  itself,  yet 
when  it  comes  to  dealing  with  matters  of  finance,  matters  in- 
volving the  sums  assessed,  the  sums  to  be  paid  by  the  city  and 
its  inhabitanta  to  varioua  public  utility  corporations^  aggr^ating 
millions  of  dollars  annually,  the  city  of  Cleveland  is  absolutely- 
powerless  and  wholly  at  the  mercy  of  the  general  assembly  of 
Ohio  and  its  numerous  Commissions. 

Home  rule  waa  betrayed  in  the  Telephone  caaa  It  is  now  being^ 
buried  in  this. 

Municipal  democracy  was  believed  to  be  constitutionally- 
born  in  Ohio  in  1912.  It  has  met  an  early  death  at  the  hand» 
of  this  court,  under  the  mask  of  judicial  construction,  which  has 
proven  the  equivalent  of  judicial  destruction. 

Under  the  old  order  the  people  of  Ohio  battled  unsuccessfully 
with  the  general  assembly  for  half  a  oentury  or  more  for  some 
semblance  of  the  powers  of  home  rule  for  cities  and  villages. 
The  query  now  is:  How  long  will  they  have  to  battle  against  the 
supreme  court  of  Ohio  before  they  get  what  they  overwhelming- 
ly voted  for  in  1912  ? 

After  this  decision  in  this  case,  riveting  general  assembly 
rule  and  Commission  rule,  the  worst  form  of  modem  autocracy,, 
wholly  irresponsible  to  the  people  affected  by  its  action,  the  hour 
is  at  hand  for  fair  and  fearless  speech,  to  advise,  if  to  no  other 
purpose,  the  people  of  the  cities  and  villages  of  Ohio  as  to  what 
has  happened  to  their  boasted  h<«ne  rule. 

Very  recently  this  court  decided  the  case.Qf.Frodich  v.  Cleve^ 
land,  supra.     This  ease  presented  the  question-  whether  or  not 
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the  erty  of  Cleveland  caold  r^ulate  the  weight  of  truck  and  load 
over  its  streets  in  a  maimer  in  eonflict  with  a  state  statute  upon 
the  same  snbject  This  coart  held  that  the  city  ordinance  pre- 
vailed over  the  state  statute  under  the  home  rule  amendment. 

Johnson,  J.,  rendered  the  opinion  of  the  court,  and  the  fol- 
lowing members  of  this  court  concuited  in  that  judgment: 
Nichols,  C.J.,  and  Matthias,  Wanamaker,  and  Robinson,  JJ. 
Jones,  J.,  dissented. 

Both  the  Telephone  case  and  the  Froelich  case  raised  the  iden- 
tical question  of  mnnicipal  police  power  as  against  state  police 
power. 

In  the  Telephone  case  it  related  to  a  steel  ^dre  running  over 
or  under  the  streets  of  the  city  of  Cleveland.  In  the  Proelicti 
case  it  related  to  a  steel  truck  running  over  the  streets  of  the  city 
of  Cleveland.  The  mere  fact  that  in  the  one  case  a  rate  was  fixed 
as  to  die  steel  wire  and  in  the  other  case  a  maximum  weight  for 
the  steel  truck  does  not  alter  the  fact  that  both  are  the  exercise 
of  police  power,  and  it  has  so  been  held  uniformly  and  without 
exception. 

If  the  Telephone  case  was  rightly  decided,  then  the  Froelich 
case  was  wrongly  decided.  They  are  entirely  repugnant,  wholly 
irreconcilable,  and  leave  the  attitude  of  this  court  on  the  exer- 
cise of  municipal  police  power  in  the  worst  possible  confusion, 
both  for  layman  and  lawyer. 

Judge  Shauck  in  the  Lynch  case,  which  is  the  parent  home 
rule  case  of  Ohio,  said  much  about  the  "immunity"  of  munici- 
palities from  general  laws,  and  that  one  of  the  ways  of  accom- 
plishing that  "immunity"  was  "by  the  adoption  of  a  charter  by 
the  electors  of  a  municipality  in  the  mode  pointed  out  in  the 
article."  State  ex  rel.  Toledo  v.  Lynch,  Auditor,  88  Ohio  St. 
71,  102  N.  E.  670,  48  L.R.A.(]Sr.S.)  720,  Ann.  Cas.  1914D, 
949. 

Now,  how  can  this  "immunity"  be  made  practical  and  effec- 
tive if  the  general  assembly  in  the  exercise  of  its  police  pow^ 
through  some  board  or  Commission,  not  chosen  by  the  people, 
irresponsible  to  the  people,  and  unreviewable  by  the  people,  may 
at  any  time  nullify  the  action  of  the  municipal  government 
This  "immunity'*  thereupon  becomes  an  "ideality,"  and  a  very 

barren  one  at  that. 
p.U.R.i92oa 


Digitized  by 


Googlt 


728  •  OHIO  SUPREME :  COURT^ 

Judge  Shauck  in  the  opinion,  at  page  97  of  88  Ohio  St  at 
page  673  of  102  ^.  £.  (48  L.S.A.(ir^.)  730,  Ann.  Caa.  1914Dy 
949),  further  apeaka  ahout  the  phrase  ^'all  powers  of  local  self- 
government.''    He  says: 

^'They  are  such  powers  of  government  as,  in  view  of  their  na- 
ture and  the  field  of  their  operation,  are  local  and  municipal  in 
character.  The  force  of  the  terms  employed  requires  the  inclu- 
sion.of  such  powers  to  be  exercised  by  officials  who  in  some  man- 
ner and  to  some  extent  rejHreiaent  the  sovereignty  of  the  people.'' 

Now,  how  can  it  be  said  that  fares  and  rates  to  be  paid  by  the 
city  o,i  Cleveland  and  its  inhabitants  are  not  '^ocal  and  munici- 
pal in  character f  How  can  it  be  said  that. the  officials  of  the 
Public  Utilities  Commission  of  the  state  in  any  ^^manner  and 
extent  represent  the  sovereignty  of  the  people  ? "  Surely  Judge 
Shauck  will  not  be  oalled  a  sealot  or  a  bigot  in  behalf  of  the  new 
order  instituted  under  the  amendments  of  1912,  but  he  was 
frank  and  wanted  to  be  fair  in  the  construction  of  this  provision 
of  the  Constitution. 

In  his  concurring  opinion  in  the  Lynch  case,  DonahuCi  J., 
says,  at  page  108  of  88  Ohio  St.  at  page  676  of  102  N.  E.  (48 
L.E.A.(N.S.)  720,  Ann.  Cas.  1914D,  949): 

''That  part  of  §  3  with  which  we  are  particularly  concerned 
reads  as  follows:  'Municipalities  shall  have  authority  to  exercise 
all  powers  of  local  self-government.'  Certainly  there  is  nothing 
obscure  or  uncertain  in  this  language.  It  is  so  plain,  concise, 
and  unambiguous  that  it  affords  no  ground  for  controversy  and 
suggests  no  doubt  as  to  its  meaning." 

Continuing  Judge  Donahue  says  at  page  112  of  88  Ohio  St. 
at  page  677  of  102  N.  E.  (48  L.E.A.(N.S.)  720,  Ann.  Cas. 
1914D,  949) : 

''The  fact  remains  that  at  the  time  ci  the  adoption  of  this 
amendment  municipalities  were  recognized  as  creatures  of  the 
state,  possessing  only  such  powers  as  the  genesal  assembly  of  the 
state  chose  to  confer  upon  them;  and  it  haa  been  uniformly  held, 
in  Ohio  at  least,  that  municipalities  had  no  power  beyond  the 
express  powers  granted  to  them  by  statuta  It  was  this  condi- 
tion of  affairs  that  this  provision  of  the  Constitution  intended 
to  change^  and  this,  I  think,  these  amendments  have  accom- 
plished.   It  would  therefore  follow  that  the  provision  of  §  2,  au- 
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thorizing  the  enactment  of  general  laws  for  the  goveniment  of 
cities  and  villages,  and  additional  laws  for  the  government  of 
municipdities  adopting  the  same,  does  not  authorize  the  legisla- 
ture to  grant  any  powers  to  mtinicipalities,  or  to  expand  the 
powers  already  granted  by  the  people,  or  to  fix  any  date  ot  any 
condition  precedent  to  the  exercise  of  these  powers..  The  grant 
of  powers  found  in  §  3  is  full,  absolute,  and  oonqdeie  within  it- 
self. Therein  is  granted  authority  to  exercise  all  powers  of 
local  self-government  Nothing  further  remains  to  be  granted^ 
and  no  authority  is  lodged  anywhere,  except  in  the  donors  of  the 
grant,  to  impose  conditions  or  delay  the  exercise  of  the  rights 
conferred." 

If  now  the  grant  of  power  as  found  in  §  8  is  "full,  absolute 
and  complete  within  itself,"  if  such  grant  is  "so  plain,  concise 
and  unambiguous  that  it  affords  no  ground  for  controversy  and 
su^ests  no  doubt  as  to  its  meaning,"  then  upon  what  principle 
of  constitutional  govertoment  are  the  cities  of  Ohio  in  Aeir  af- 
fairs of  local  self-government  still  subject  to  government  by  geu- 
oral  assembly  or  still  subject  to  government  by  some  board  or 
Commission  created  by  the  general  assembly  ? 

Here  is  a  square  flat-footed  contradiction.  If  the  doctrine, 
announced  in  the  Lynch  case  was  sound,  then  the  doctrine  an- 
nounced in  the  Telephone  case  was  as  undoubtedly  unsound.  All 
the  decisions  of  all  the  courts  of  Ohio  agree  that  if  the  general 
assembly  of  Ohio  had  delegated  to  the  municipality  the  right 
to  fix  a  rate  for  telephones,  for  street  cars  or  for  any  public  util- 
ity product  or  service,  that  the  municipality  thereby  would  be 
vested  with  such  power. 

If  the  general  assembly  could  always  have  made  such  a  grant 
of  governmental  power,  by  what  kind  of  legal  legerdemain  can 
it  now  be  held  that  the  people  of  Ohio  through  the  constitutional 
home  rule  amendment  could  not  by  the  most  general  terms,  terms 
that  were  "dear,"  and  terms  that  were  "full  and  abaolute^'  when 
the  Lynch  case  was  decided,  make  such  an  equal  grant  of  pow- 
er! • 

As  Donahue,' J^,  well  said  in  the  Lynch  case  just  quoted, 
"nothing  furlier  remains  to  be  granted."  "Why  ?  Because  the 
Constitution  made  the  "full"  grant  40.  the  .people  of  the  cities 
and  villages,  and  if  the  Constitution  made  the  "fnlP^  grant  it  is 
P.U.R.1920C. 
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obvious  there  was  nothing  left  for  the  general  assembly  to  grant 

But  this*  is  not  so  mueh  a  question  of  a  grant  of  power  by  the 
general  assembly.  Ey  the  construction  of  tiliA  court  of  this 
case  the  general  assembly  is  permitted  under  the  Constitution 
to  absolutely  destroy  the  grant  made  by  the  people  of  Ohio  to  the 
people  of  tho  municipalities. 

Surely  if  under  the  constitutional  provision,  there  was  ^hioth- 
ing"  for  the  general  assembly  to  grant  to  the  people,  there  was 
clearly  nothing  for  the  general  assembly  to  destroy  in  the  pow- 
ers directly  granted  by  the  Constitution* 

Johnson,  J.,  in  the  case  of  Froelioh  t.  Cleveland,  supra,  said 
at  page  389  of  99  Ohio  St.  at  page  216  of  124  K  E. : 

"By  specific  grant  from  the  people  the  municipality  became 
clothed  with  part  of  the  sovereign  power  of  the  state;  that  is,  as 
said  by  Shauck,  C.  J.,  in  the  Lynch  case,  supra,  such  powers  of 
government  as  in  view  of  their  nature  and  the  field  of  their  oper- 
ation are  local  and  municipal  in  character.  There  was  entire 
agreement  in  that  case  that  by  the  municipal  home  rule  amend- 
ment the  people  made  a  new  distribution  of  sovereign  govern- 
mental power." 

He  further  said  at  page  380  of  99  CHhio  St.  at  page  213  of  124 
N.  E.  of  above  case. 

"It  was  conceded  that  after  the  amendment  the  source  of  gov- 
ernmental authority,  and  the  measure  of  its  extent  in  municipal- 
ities which  adopted  charters,  was  the  Constitution  itself;  and 
that  by  the  adoption  of  charters  cities  were  authorized  to  secure 
immunity  from  general  laws.  The  onlx  question  was  as  to  the 
method  of  procedure." 

Many  more  opinions  might  be  cited  to  the  same  general  effect 
There  are  none  to  the  contrary  in  Ohio's  reported  cases. 

These  opinions  are  simple  and  strai^tfiorward  in  tiieir  dec- 
laration. I  regret  that  they  are  not  equally  straightforward  in 
their  application  to  municipal  affairs. 

I  concur  most  heartily  in  the  self-evident  proposition  that  ap- 
pears in  the  first  paragraph  of  the  syllabus  of  the  Telephone  case, 
upon  which  the  judgment  in  this  case  is  finindM*  That  syllabus 
reads: 

"The  refutation  of  rates  for  services  rendered  or  conunoditj 
furnished  by  a  public  utility  is  an  exercise  of  police  power." 
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Of  course,  it  «oiild  not  be  anything  else  but  police  power ;  for 
what  13  police  power !  The  Supreme  Court  of  the  United  States 
has  described  if  not  defined.it  very  often,  and  probably  nowhere 
better  than  in  the  recent  case  of  Sligh  t.  Kirkwood,  Sheriff,  237 
TJ.  S.  52,  35  Sup.  Ct.  Rep.  601,  59  L.  ed.  835: 

"At  an  early  day  it  was  held  to  embrace  every  law  or  statute 
which  concerns  the  whole  or  any  part  cf  the  people.  .  .  .  The 
police  power,  in  its  broadest  sense,  includes  all  legislation  and 
almost  every  function  of  civil  government,^' 

Xow  up<m  what  principle  or  course  of  reasoning  is  it  held  that 
this  police  power  must  be  exercised  by  the  general  assembly; 
that  it  cannot  be  exercised  by  the  municipality?  Upon  what 
principle  of  judicial  construction  is  it  now  held  that  when  the 
people  wrote  into  their  Constitution,  "Municipalities  shall  have 
authority  to  exercise  all  powers  of  local  self-government,"  this 
did  not  include  the  police  power,  the  most  important,  the  most 
vital,  the  most  comprehensive  of  all  governmental  powers  ?  Evi- 
dently the  court  in  its  majority  opinion  in  the  Telephone  case 
felt  obliged  to  make  some  showing  as  to  why  such  police  power 
was  lodged  in  the  general  assembly  over  and  above  the  police 
powers  lodged  in  the  municipality  and  accordingly  made  the 
following  declaration  of  principles,  as  appears  on  page  362  of 
98  Ohio  St.  on  page  702  of  121  N.  E.  of  the  opinion  in  the  Tele- 
phone case: 

"Police  power,  however,  cannot  be  divided  along  these  lines 
or  any  other  lines.  There  is  no  such  thing  as  municipal  police 
power  as  distinguished  froiH  state  police  power.  Such  a  propo- 
sition is  too  absurd  to  require  argument  to  the  contrary.  Coun- 
eel  make  no  such  claim.  Every  court  in  Christendom  since  thef 
establishment  of  civilized  jurisprudence,  without  a  single  dis^ 
senting  voice,  has  held  that  police  power  is  a  power  that  inheres 
only  in  the  sovereign." 

This  is  strong,  sweeping  language.  It  goes  to  the  very  founda- 
tions of  the  judgment  in  this  case.  It  is  indeed  the  major  prem- 
ise upon  which  the  conclusion  in  the  case  is  founded. 

It  is  an  old  t^ruism  that  a  conclusion  is  just  as  sound  and  no 
more  so  than  the  premises  upon  which  it  is  ba^ed.  I  make  bold 
to  say  that  there  is  contained  in  this  language  the  most  beautiful 
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bouquet  cf  Bourbon  blunders,  expressed  and  implied,  that  has 
ever  been  handed  to  the  bench  and  bar  of  Ohio. 

It  never  was  true  of  America  sinoe  the  Declaration  of  Inde- 
pendence^ and  it  has  not  been  true  in  Europe  save  under  the 
autocracy  of  Louis  XIV, 

Blunder  Ko.  1:  The  court  in  its  opinion  failed  to  compre- 
hend or  at  least  consider  the  far-reaching  scope  of  police  power^ 
as  defined  by  the  Supreme  Court  of  the  United  States  in  the 
case  above  cited.    Sligh  v.  Kirkwood. 

If  it  had  recognized  the  comprehensive  scope  covered  bj  this 
kind  of  power,  it  would  not  have  fallen  into  the  resulting  blund- 
ers in  that  case,  whidt  culminated  in  the  greatest  blunder  of  all, 
the  judgment. 

Blunder  Xo.  2:  "Police  power  cannot  be  divided  along  these 
lines  or  any  other  lines.'' 

The  primary  student  in  the  American  system  of  government 
knows  that  our  whole  theory  of  constitutional  government  is 
based  on  del^ated  powers,  and  when  you  delegate  power  you 
necessarily  divide  it.  The  fathers  delegated  a  part  of  their  sov- 
ereign power  to  the  nation,  they  delegated  a  part  of  their  sov- 
ereign power  to  the  states,  and  they  reserved  to  themselves  a 
part  of  that  sovereign  power.  If  this  does  not  divide  govern- 
mental power,  including,  of  course,  police  power,  I  do  not  un- 
derstand the  use  of  the  word  "division.'* 

Blunder  No.  3 :  "There  is  no  such  thing  as  municipal  police 
power  as  distinguished  from  state  police  power.'* 

Courts  are  constantly  called  upon,  both  state  and  federal,  to 
distinguish  between  a  federal  police  power  |md  a  state  police 
power,  and  likewise  between  a  state  police  power  and  a  mtmici- 
pal  police  power.  This  is  such  a  self-evident  truth  that  the  won- 
der is  that  such  an  absolutely  fatal  policy  would  be  seriously 
announced  in  view  of  the  present  state  of  the  law. 

Blunder  No.  4.  "Such  a  proposition  is  too  absurd  to  require 
an  ai^ument  to  the  contrary." 

In  view  of  what  has  been  said,  I  leave  it  for  bench  and  bar 
of  Ohio  to  locate  the  absurdity. 
•  Blunder  No.  6 :  "Counsel  make  no  such  daim.** 

But  counsel  did  make  such  claim  and  made  it  again  and  agaic, 
both  in  brief  and  argument ;  but^  even  if  counsel  did  not  make 
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9ucfa  clainL  the  Gmstitution  itself  makes  the  claim,  the  oily  of 
Cleveland  makes  the  claim,  and  to  say  that  there  is  no  such 
thing  as  mnnicipal  police  power  in  this  modem  day — ^well,  it 
is  hard  to  be  patient  or  polite  in  the  face  of  such  a  self-evident 
fallacy. 

Blunder  No.  6:  After  these  smaring  propoMtions  are  stated 
the  court  says: 

'^Eveiy  conxtin  Ohristendem  since  the  establishment  of  civi« 
lized  jurisprudence,  without  a  single  dissenting  voice,  has  held 
that  police  power  is  a  power  that  inheres  only  in  the  sovereign." 

Now,  nobody  ever  doubted  this  last  proposition ;  but  the  ques- 
tion is :  Who  is  sovereign  ?  This  court  has  held  that  the  general 
assembly  is  sovereign.  I  have  endeavored  to  maintain  that  the 
people  of  the  state  are.  sovereign,  and  that  when  tilirough  their 
delegates  they  inet  in  the  constitutional  convention,  and  later  at  . 
the  polls  and  ratified  the  home  rule  amendment,  the  sovereignty 
of  the  people  was  delegated  so  far  as  ^'local  self^vemment"  was 
concerned,  so  far  as  municipal  affairs  were  concerned,  to  the  mu^ 
nicipalities  of  the  state.  Else  what  did  they  mean  l^y  the  first 
half  of  §  3,  ^^unici'palities  shall  have  authority  to  exercise  all 
powers  of  local  self-government." 

If  §  3  of  article  18,  known  as  the  ^'Home  Rule  Amendment," 
was  not  intended  to  do  that,  then  it  is  impossible  to  make  lan- 
guage plain  enough,  patent  enough,  practical  enough,  that  this 
court  can  understand  it. 

What  this  court  has  done  is  to  take  the  tail  end  of  §  3,  which 
relates  only  to  state  affairs,  that  is  to  matters  of  g^ieral  interest 
throughout  the  state,  not  local  to  a  municipality,  and  tie  that 
tail  around  the  head  of  §  3  until  they  have  choked  the  life  out 
of  it ;  and  by  decree  of  this  court  there  is  nothing  left  under  this 
construction  to  the  words  ^^Municipalities  shall  have  authority 
to  exercise  all  powers  of  local  self-government"  except  what  the 
general  assembly  chooses  to  leave  in  them. 

By  the  rules  of  law  kid  down  by  the  supreme  court  of  Ohio, 
the  Constitution  of  Ohio,  so  far  as  it  applies  to  home  rule  for 
municipalities,. is  put  wholly  under  the  guardianship  of  the  gen- 
eral assembly.  The  people  of  Ohio  are  identically  where  they 
were  before  the  home  rule  amendment  was  adopted. 

But  the  Supreme  Court  of  the  United  States  in  a  well-con- 
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sidered  case  has  recognized  this  very  dirisioii  of  police  power 
in  the  yery  able  opinion  r^dered  by  Justice  Brewer  in  Si  Louis 
T.  Western  Union  Teleg.  Co.  149  TJ.  S.  466,  13  Sup,  Ct  Bep. 
990,  37  L.  ed.  810.  Justice  Brewer  says,  at  page  467  of  149 
TJ.  JS.  at  page  991  of  13  Sup.  Ct  Rep.  (37  L  ed.  810) : 

^'The  city  of  St.  Louis  occupies  a  unique  position.  It  does  not, 
like  most  cities,  derive  its  powers  by  grant  from  the  l^slature, 
but  it  framed  its  own  charter  under  express  authority  from  the 
people  of  the  state,  given  in  the  Constitution." 

How  this  fits  the  experience  of  the  dtj  of  Cleveland — ^until 
the  supreme  court  of  Ohio  spoke  in  absolute  contradiction  of 
Justice  Brewer^s  opinion.     Justice  Brewer  continues: 

''And  this  charter  is  an  organic  act,  so  defined  in  the  Ccmsti- 
tution,  and  is  to  be  construed  as  organic  acts  are  construed.  The 
city  is  in  a  very  just  sense  an  'imperium  in  imperio.'  Its  powers 
are  self-appointed,  and  the  reserved  control  existing  in  the  gen- 
eral assembly  does  not  take  away  this  peculiar  feature  of  its 
charter." 

If  this  doctrine  does  not  recognize  and  respect  divided  police 
power  between  a  state  and  a  municipality,  I  should  like  to  know 
what  language  could  be  used  so  as  to  recognize  divided  police 
power. 

That  same  division  of  police  power  was  designed  and  declared 
in  the  Constitution  of  Ohio,  and  was  there  until  this  court,  un- 
der the  mask  of  judicial  construction,  took  it  out  and  destroyed 
it. 

It  is  this  very  inability  of  this  court  to  distinguish  between* 
federal  police  power,  state  police  power,  and  municipal  police 
power,  that  has  led  to  this  confusion  touching  tiie  doctrine  of 
home  rule ;  has  led  to  the  absolute  destructi<m  of  municipal  home 
rule  in  all  its  vital  functions. 

Johnson,  J.,  in  his  opinion  in  the  Froeiich  case,  quotes  this 
St.  Louis  case  with  very  evident  approval,  and  there  is  no  indi- 
ation  whatsoever  in  the  opinion  that  the  judges  who  concurred 
with  him  in  the  judgment  did  not  indorse  or  approve  this  view 
of  the  municipal  power  pertaining  to  the  city  of  St  Louis,  as 
.  quoted  by  Judge  Johnson,  and  yet  all  the  judges  concurring  in 
the  Froeiich  case  have  concurred  in  the  very  contrary  doctrine 
aimounced  in  this  illuminating  ease. 
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In  the  Stv  Louia  oAse  the  city  T?as  made  the  supreme  power 
under  its  charter  The  judge  said  it  was  *'in  a  very  just  sense 
an  *imperiuin  in  imperio/  '*  that  it  got  its  grant  **under  express 
authority  from  the  peo^ple  of  ihe  state,  giTen  in  the  Oonstitution/' 
and  not  from  the  general  assembly*  Clearly  the  same  was  intend- 
ed in  the  ease  of  Ohio  <^tie8  and  Tillages. 

I  regret  that  I  oamiot  reconcile  these  contrary  and  repugnant 
positions  taken  by  the  several  members  of  t^is  court. 

The  judgment  in  the  Froelich  case,  with  the  grouxids  an- 
nounced for  sustaining  it,  calls  for  a  judgment  in  this  case  ex- 
actly contrary  to  the  one  rendered. 

This  court  inserts  after  the  provision,  '^unicdpalities  shall 
have  authority  to  exercise  all  powers  of  local  seK-govemment,^ 
the  following  words,  in  substance,  "subject  to  general  laws,"  or 
"subject  to  the  general  assembly  of  Ohio,'^  or  "subject  to  some  . 
board'  or  Commission  created  by  such  general  assembly." 

This  is  the  legal  and  logical  effect  of  the  Telephone  case  and  of 
this  case,  and  the  people  of  Ohio  will  so  understand  it. 

True,  the  last  part  of  §  3,  art.  18,  does  make  the  municipality, 
as  a  political  subdivision  of  the  state,  the  same  as  the  township, 
or  the  county,  amenable  to  a  general  state  law  that  is  uniform 
and  statewide  in  its  operation,  and  it  should  be  so;  but  when  it 
comes  to  dealing  with  matters  that  are  purely  local  and  municipal 
in  their  character,  wholly  within  the  municipality  and  peculiar 
to  the  municipalitf,  dealing  with  local  conditions,  local  fran- 
chises, such  is  not  a  matter  of  state-wide  importance;  it  is  not  a 
matter  of  a  "general"  nature ;  it  is  not  a  matter  or  question  for 
"uniform"  operation  throughout  the  state,  and  was  never  in- 
tended to  have  such  operation. 

When  the  people  of  Ohio  amended  their  state  Constitution^ 
one  of  the  primary,  paramount  purposes  to  be  effected  in  the' 
amendment  was  to  give  the  people  of  Ohio  the  final  word  by  ref- 
erendum upon  legislative  acts,  barring  the  few  exceptions  of  an 
emergency  nature  mentioned  in  the  Constitution.  The  legisla- 
tive body  was  composed  of  three  divisions,  senate,  house  and  the 
people;  the  latter  reserving  the  right  to  veto.  This  right  of  ref- 
erendum is  stated  and  safeguarded  again  and  again  in  the  Con- 
stitution. Inde^,  one  Cannot  read  the  Constitution  of  1912 
without  being  persuaded  again  and  again  that  it  was  the  system- 
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atie  studied  effort  of  the  people  to  check  the  arlHtraiy  power  of 
the  general  assembly  and  of  our  courta  in  the  administration  of 
the  people's  government. 

In  addition  to  the  referendum  provided  upon  law9  of  a  gsn- 
eral  nature^  the  Constitution  gave  apecifioally  to  the  people  of 
the  cities  the  right  of  referendum  upon  all  ^'additional  laws'' 
affecting  their  government  before  they  should  beeome  operative 
in  the  cities.  This  court  nowhere  has  attempted  to  give  mean- 
ing and  motive  power  to  this  section  and  they  dare  not  do  so.  It 
would  call  {or  reversal  of  judgment  after  judgment  in  this  court 
upon  the  doctrine  of  home  rule. 

Under  the  policy  pursued  by  this  court,  all  that  is  needed  to 
destroy  every  vestige  of  home  rule  in  Ohio  is  for  the  general 
assembly  to  enact  some  general  comprehensive  law  and  create 
some  Commission  that  will  take  out  of  the  hand3^  of  the  pe<^le 
of  the  cities,  under  the  guise  of  police  power,  all  their  inherent 
and  delegated  sovereignty. 

Again,  that  right  of  referendum  was  gjiven  to  the  people  of 
the  city  as  to  all  ordinances  save  those  of  an  emergencsy  nature; 
in  short,  the  people  of  Ohio  in  municipalitieB  and  out  of  them 
were  to  be  proteeted,  were  to  have  the  final  word  in  r^ard  to 
policies  to  be  imposed  upon  them.  And  it  was  always  presumed 
that  even  affecting  street  car  f ares^  lights  heat,  and  power  charge, 
and  telephone  charge,  and  the  like  provided  by  ordinance,  the 
people  had  a  right  of  referendum  upon  all  sudi  before  any  rate 
could  be  imposed  upon  them,  even  by  their  own  counciL  But 
what  right  have  they  to-day  under  the  autocratic  Commission 
rule  that  prevails  in  Ohio  by  decree  of  this  court  J 

Indeed,  the  public  utility  corporations  of  Ohio  have  won  a 
great  victory  in  this  decision.  They  are  entitled  to  treat  it  with 
"ghoulish  glee.  What  they  lost  before  the  constitutional  conven- 
tion, what  they  lost  at  the  polls  when  this  amendment  was  adopt- 
ed^ they  have  more  than  won  by  the  jud^oient  of  this  court 

Nearly  a  century  and  a  half  agp  there  arose  among  the  thirteea 
colonies,  with  their  three  milli<xi  people^  a  great  govwnmental 
issue,  which  they  characterized  in  their  Declaration  of  Inde- 
pendence as  evincing  ^^a  design  to  reduce, them  under  absolute 
despotism."  It  was  in  popular  phrase  a  protest  against  ^^taxa- 
tion  without  representation,"  which  was  held  to  be  '^tyranny.'' 
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In  pursuance  of  such  policy,  George  III.  ami  his  ministers  were 
collecting  from  his  colonist  subjects  a  sum  of  money,  approxi- 
mately £35,000  annually,  or  less  than  $200,000,  to  most  of  which 
little  objection  was  made,  except  that  it  violated  the  primary  and 
fundamental  principles  of  the  rights  of  Englishmen. 

This  was  not  an  enormous  amn,  and  assurances  were  repeated- 
ly given  that  there  would  be  partial  reductions  in  order  to  satis- 
fy local  grievances;  but  in  principle  the  Americans  held  it  to 
Ije  contrary  to  law  and  their  constitutional  right.  This  solemn 
conviction  was  largely  responsible  for  the  declaration  of  prin- 
ciples drawn  by  Thomas  Jefferson,  who  seems  to  have  known 
somewhat  of  what  democracy  is.  In  that  declaration  of  prin- 
ciples he  spoke  of  governnients  ^'deriving  their  just  powers  from 
the  consent  of  the  governed." 

It  is  a  long,  long  road  between  that  kind  of  government  of 
which  Jefferson  wrote  and  the  kind  of  home  rule  government 
we  now  have  in  Ohio  under  Commission  rule  by  decree  of  this 
court. 

By  the  case  at  bar,  rates,  tolls,  charges,  fares,  and  the  like, 
which,  even  under  the  old  order,  by  favor  of  statutes  of  the 
general  assembly,  the  cities  usually  regulated  by  franchise  ordi- 
nances, to-day  are  fixed  against  the  people  of  the  cities  and  vil- 
lages of  Ohio  by  a  state  C'onnnission  uncliosen  by  the  people, 
unrepresentative  of  them,  wholly  unresponsible  to  them,  and  unre- 
viewable by  them ;  and  this  not  only  without  their  consent,  but 
against  their  protest  and  in  violation  of  the  fundamental  prin- 
ciples not  only  of  our  Federal  government,  as  expressed  in  its 
Declaration  of  Independence,  but  of  the  Ohio  home  rule  amend- 
ment of  the  Constitution  of  1912. 

If  the  conduct  of  England  toward  the  colonists  in  assessing 
a  comparatively  nominal  sum  for  the  support  of  the  English 
government,  without  giving  the  American  colonists  the  right  to 
be  heard,  the  right  of  representation,  the  right  to  any  voice  in 
the  fixing  of  such  sum,  was  tyranny,  what  shall  be  said  of  the 
modem-day  policy  of  dealing  with  the  people  of  the  cities  of 
Ohio  in  fixing  charges  of  millions  and  millions  of  dollars  upon 
tliem  without  their  consent,  and  contrary  to  the  determination 
of  their  local  councils,  which  sums  are  fixed  and  assessed,  not 
by  order  of  parliament  as  of  old,  but  under  the  new  order  estub- 
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lished  by  the  supi^iue  court  of  Ohio  in  permitting  the  general 
assembly  so  to  do  through  its  Commissions  at  Columbus^ 

If  the  people  of  Ohio  in  1912  did  not  give  the  people  of  the 
cities  full  police  power,  sufficient  for  successful  local  self-gov- 
ernment, sufficient  to  conduct  their  own  municipal  affairs,  as  is 
■ow  held  by  this  supreme  court,  then  I  answer  they  gave  them 
nothing  but  an  ornamental  gold  brick. 

I  maintain,  however,  that  the  people  of  Ohio  acted  in  good 
faith,  used  language  adequately  broad  and  sufficiently  clear  and 
conduci\^  to  the  purpose  to  delegate  to  the  people  of  the  cities 
and  villages  of  Ohio  that  full  grant  of  police  power  uorosv^arv 
for  the  right  of  self-government  in  municipal  affairs. 

In  the  Telephone  ease,  which  was  decided  June  21,  1918,  I 
used  this  language  in  my  dissenting  opinion,  at  page  427  of  t>S 
Ohio  St.  at  page  720  of  121  X..E.  at  page  184  of  P.U.R.1910C. 

''Abroad  we  are  lighting  for  democracy,  to  defend  it  for  the 
nation  and  the  world.  At  home  we  are  fighting  against  democ- 
racy, to  defeat  it  for  the  cities  and  villages  of  Ohio.  I  shall 
leave  it.  for  others  to  show  the  consistency  between  our  position 
at  home  and  abroad.  If  home  rule  be  a  good  thing  for  Belgium, 
for  Servia,  for  Bulgaria,  Poland,  Roumania,  and  Ireland,  it 
would  seem  by  parity  of  principle  that  it  ought  to  be  a  good 
thing  under  our  Constitution  for  Ohio's  cities  and  villages,  and 
it  was  so  intended." 

Since  that  language  was  used,  that  war  has  been  overwhelm- 
ingly decided  in  favor  of  democracy.  Shall  it  now  be  said  that 
democracy's  overwhelming  victory  amounted  to  nothing  except 
for  the  peoples  abroad;  that  the  right  of  ''self-determination" 
is  a  good  thing,  an  inalienable  right  for  foreign  peoples,  but  not 
an  inalienable  right  of  the  citizens  of  Ohio  living  in  its  munici- 
palities ? 

T  may  mistake  the  spirit  of  the  people  of  Ohio  cities  and 
villages,  but  I  do  not  believe  they  will  be  content  to  accept  tiiis 
counterfeit  substitute  for  home  rule  for  cities,  through  a  state 
Commission  wholly  unrepresentative  of  them  and  unresponsible 
to  them. 

You  might  as  well  extract  the  juice  from  the  orange  and  call 
the  residue  orange^  you  might  as  well  extract  the  blood  from  the 
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man  and  call  the  residue  man,  as  construe  out  of  this  Constitu- 
tion ^'municipal  police  powei*"  and  call  the  residue  home  rule. 
Xo  matter  how  lofty  the  personnel  of  the  Commission  may  be, 
the  fundamental  principle  involved  in  that  kind  of  government 
is  undemocratic,  unconstitutional,  and  un-American. 


OKIiAHOMA  CORPORATION  COMMISSION. 

BE  QUINTOX  TELEPHONE  COMPANY. 
[Cause  No.  3888,  Order  Na  1624.) 

Rutcm  «te  Telephones  <—  All^niffht  service  —  Residence  and  rural  Aiib- 
scribers. 

Any  increase  in  rates  necessary  to  enable  a  small  telephone  plant 
to  render  all-night  service  should  be  borne  by  the  rural  and  residence 
subscribers,  since  such  service  would  be  of  no  practical  advantage  to 
the  business  subscribers. 

[March  19,  1920.] 

Application  for  permission  to  increase  telephone  rates;  grantr 
ed. 

By  the  Commission:  The  Quinton  Telephone  Company  own- 
ing and  operatini^  a  telephone  exchange  in  the  town  of  Quinton, 
Oklahoma,  and  rural  lines  in  the  territory  adjacent  thereto, 
filed  an  application  with  the  Commission  alleging  that  the  rev- 
enues derived  from  present  operation  of  its  plant  is  inadequate 
to  meet  the  expense  of  ox)eration,  depreciation,  taxes,  and  to  pay 
a  fair  return  on  its  investment,  and  therefore  requests  that  it 
be  permitted  to  increase  its  rates  for  service  50  cents  per  station, 
])cr  month,  on  both  business  and  residence  telephones. 

This  cause  was  heard  on  March  12,  1920.  Notice  having 
been  given  to  representatives  of  the  town  of  Quinton  and  to  pa- 
trons of  the  company  of  the  time  and  place  of  hearing.  A  ma- 
jority of  the  subscribers  signs  a  request  to  the  Commission  to 
grant  the  increase  proposed  and  no  protest  has  been  filed,  by 
anyone,  against  the  same. 

The  Commission  has  made  an  investigation  of  the  company's 
investment  and  physical  condition  of  plant  as  shown  by  reports 
of  the  company  on  file  with  the  Commission  and  has  reviewed 

P.U.R.lD20a 


Digitized  by  VjOOQIC 


.740  RE  QUIXTON  TKLKPHOXE  CO. 

tlie  testimony  offered  at  the  hearing  by  representatives  of  the 
company. 

The  Commission  finds  that  the  income  of  the  Quintou  Tele- 
phone Company  from  present  operations  is  insufficient  to  enable 
the  company  to  meet  its  obligations  and  pay  a  reasonable  return 
on  its  investment  and  that  the  company  is  entitled  to  an  increase 
in  rates  as  proposed. 

It  further  appears  that  the  city  eonnoil  of  Quinton,  although 
entering  no  protc»st  against  the  pi'oposed  rate  schedule,  has  filed 
with  the  Commission  its  claim  for  an  increase  in  service.  It 
ap|»ears  from  the  evidence  that  the  eouipauy  is  at  the  present 
time  giving  service  throughout  the  day  and  until  10:00  p.  m.  at 
nights,  and  closes  its  offices  from  10:00  a.  m.  until  2:30  p.  m.  on 
Sundays.  It  appears  further  from  tlie  rei*ord  in  this  case  that 
the  proposed  schedule  would  give  to  petitioner  a  return  on  his 
investment  of  only  11.14  per  cent,  to  take  care  of  plant  deprecia- 
tion and  pay  interest  on  the  investment  in  property  devoted  to 
the  public  service;  and  that  under  the  schedule  of  rates  proposed, 
]>etitioner  would  not  be  able  to  increase  the  service  he  is  now 
rendering;  since  it  will  require  the  addition  of  another  opera- 
tor, at  a  cost  of  approximately  $35  |)er  month  or  $420  per  year. 
The  petitioner  asserts  that  he  is  willing  to  render  the  additional 
service  if  the  revenues  justify  it.  There  is  no  question  about 
the  petitioner  being  entitled  to  the  proposed  increase  even  un- 
der present  conditions;  but  if  he  is  required  to  give  to  the  pub- 
lic more  service  than  at  the  present  time,  it  will  be  necessary 
for  him  to  obtain  from  the  telephone  patronizing  public  the  rev- 
enues with  which  to  meet  the  added  expense. 

There  are  in  the  present  classification  about  45  business  sub- 
scribers, it  is  the  opinion  of  the  Commission  that  a  rate  of  $.*50 
per  year  is  as  much  as  the  business  subscribers  should  pay,  un- 
der any  ordinary  circumstances  in  an  exchange  of  the  size  and 
importance,  which  is  now  being  operated  in  Quinton.  It  is 
also  the  opinion  of  the  Commission  that  the  business  subscribers 
would  not  benefit  by  all-night  service  or  the  service  between 
10 :00  p.  M.  and  7 :00  a.  m.  and  that  if  any  class  would  benefit 
by  such  additional  service  it  would  be  the  residence  and  rural 
subscribers,  of  whom  there  are  about  187 ;  and  that  if  they  de- 
sire the  night  service  they  should  pay  an  additional  25  cents  per 
I'.U.R.1920C. 
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month  to  defray  the  expense  of  furnishing  same.  This  addition- 
al charge  will  amount  to  less  in  revenue  than  the  amount  of 
added  expense,  axjcount  of  the  additional  operator. 

The  Commission  is  of  the  opinion  that  upon  the  evidence  be- 
fore it  the  company  should  not  he  required  to  give  the  additional 
service  asked  for  until  such  time  as  a  majority  of  its  residence 
subscribers  located  within  the  town  of  Qninton  and  on  rural 
lines  owned  by  the  company  petition  the  Commission  for  con- 
tinuous twenty-four  hours  service,  daily,  and  are  willing  to  pay 
the  additional  expense  which  will  be  incurred  therefor.  The 
Commission  will  therefore  confine  this  order  to  a  revision  of 
rates  for  present  service. 

Wliei-efore,  the  premises  considered  and  the  Commission  l)eing 
advised,  it  is  ord(M-eil  tliat  the  company  be  permitted  to  put  into 
effect  a  schedule  of  rates  as  follows: 

For  business  stations  one  party  $36.00  per  annum 

For  businesM  station  extt'nsions 12.00  per  annum 

For  residence  stations  one  party  24.00  per  annum 

For  rural  o\^n4Hl  stutinnH  innlti-purty  18.00  per  ai\num 

For  rural  stations  switched  multiparty 0.00  per  annum 

The  above  rates  will  not  vield  a  revenue  in  excess  of  that 
nec»es?ary  to  take  care  of  depreciation  and  to  allow  a  small  re- 
turn on  the  investment. 

This  order  shall  operate  without  prejudice  against  any  future 
investigation  as  to  the  reasonableness  of  the  rates  authorized. 


UTAH  PtfBMC  rXILITIES  COMMISSION. 

BE  SALT  LAKE,  GARFIELD  &  WESTERN  RAILWAY 
COMPANY, 

[Case  No.  2S9.1 

Return  —  RcanoHahlencsA  tts  a  whole  —  Electrte  railitay  —  Summer 
resoH. 

The  revenues  and  expenses  of  a  sumnier  resort  at  the  terminal  of 
an  electric  railway  and  owned  1^  it»  should  not  be  considered  in  fixing 
rates  for  excursion  traffic  to  the  resort,  where  it  appears  that  the  rail- 
way is  engaged  in  a  general  transportation  business  and  the  freight 
business  contributes  a  substantial  proportion  of  the  revenue  of  the  com- 
pany. 


[March  20,  1020.1 
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Appi.ication  for  permission  to  increase  excursion  rates  bo- 
twwn  Salt  Lake  City  and  Saltair ;  granted. 

Appearances:  Joel  Richards  for  petitioner;  John  Berry,  pro- 
testant 

By  the  Commission:  The  Salt  Lake,  Garfield  &  Western 
Railway  Company,  the  applicant  in  this  case,  is  a  public  serv- 
ice corporation,  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  Utah,  operating  a  line  of  railway  be- 
tween Salt  Lake  City  and  Saltair  Beach,  Utah,  with  its  prin- 
cipal place  of  business  at  Salt  Lake  City,  Utah.  By  its  general 
traffic  manager,  Joel  Richards,  the  company  petitions  this  Com- 
mission for  authority  to  increase,  on  less  than  statutory  notice, 
its  excursion  and  commutation  rates  and  fares  between  Salt 
Lake  City  and  Saltair  Beach,  as  published  in  its  Local  Passen- 
ger Tariff  No.  3,  P.  U.  C.  U.  No.  8,  set  forth  in  Exhibit  "A,'' 
which  exhibit  is  made  a  part  of  the  petition. 

Petitioner  alleges  that  the  rates  and  fares  now  in  effect  and 
on  file  with  the  Public  Utilities  Commission  of  Utah,  were  fixed 
and  established  some  twenty-seven  years  ago.  when  the  said 
railway  was  first  put  in  operation;  that  said  rates  and  fares 
were  just  and  reasonable  at  the  time  they  were  fixed,  and  under 
conditions  then  existing;  but  that,  while  such  rates  and  fares 
have  remained  stationary,  all  of  the  elements  of  cost  of  render- 
ing transportation  service  have  greatly  iucreased  and  are  con- 
tinning  to  increase.  The  petitioner  further  alleges  that  the 
present  revenues  are  entirely  inadequate  to  pay  operating  ex- 
penses, taxes  and  interest,  without  allowing  any  return  on  the 
invested  capital;  that  for  the  year  1919  the  net  income  was  only 
r$lC),769.19,  including  miscellaneous  operating  income  from 
Saltair  concessions  of  $41,085.53,  and,  without  taking  into  con- 
sideration this  income  from  the  beach  property,  the  railway  op- 
eration showed  a  deficit  of  $24,316.34  for  the  year.  Petitioner 
further  alleges  that  the  increased  fare  asked  for  in  this  petition 
is  only  on  the  basis  of  1^  cents  per  mile,  while  the  rate  chargetl 
on  nearly  all  of  the  railroads  in  the  United  States  is  about  3 
cents  per  mile. 

The  application  was  protested  orally  by  John  Berry,  a  resi- 
dent of  Sandy,  Utah,  who  alleged  that  the  present  round-trip 
r.u.R.ioioc. 
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fare  of  26  cents  for  the  2D-uiile  rule  was  sufficiently  bigli;  that 
any  further  increase  would  add  an  undue  burden  upon  the  pa- 
trons of  the  resort,  and  would  deny  to  many  of  them  the  privi- 
lege of  visiting  Saltair  Beach.  Mr.  Berry  also  protested  any 
increase  on  account  of  the  alleged  poor  accommodations  offered 
workmen  traveling  between  points  on  this  railroad  on  trains 
other  than  excursion  ti*ains,  alleging  that  much  time  is  lost  on 
mixed  freight  and  passenger  trains  through  the  switching  of 
cars  to  industries  along  the  line.  He  also  asked  that  the  train 
leaving  Salt  Lake  City  at  7:20  a.  m.  be  scheduled  to  leave  at 
somewhat  later  time,  alleging  that  a  later  departure  would  great- 
ly accommodate  patrons  of  the  lina 

The  Salt  Lake,  ^Tarfield  &  Western  Kailway  Company  has  its 
eastern  terminus  in  Salt  Lake  City,  running  thence  in  a  gen- 
eral westerly  direction  to  Saltair  Boach,  a  distance  of  about  1  Vi 
miles,  at  which  point  is  located  Saltair  Beach  resoii;.  This  re- 
sort depends  almost  entirely  upon  traffic  over  the  said  line  of 
railway  for  its  patronage,  and  is  at  present  owned  and  operated 
by  the  said  railway.  The  railway  company,  however,  is  en- 
iragod  in  a  general  freight  and  passenger  business  during  the 
entire  year,  while  the  excui'sion  traffic  incident  to  travel  to  tlie 
above-named  resort  is  a  summer  traffic  of  but  few  months  dura- 
tion. The  railway  has  recently  been  electrified,  and  the  public 
will  be  served  in  the  future  by  this  method  of  rendering  service 
rather  than  by  steam  trains  as  heretofore. 

Exhibit  ^^B"  shows  results  of  operations  for  the  years  1918 
and  1919.  For  1918  the  net  deficit  is  shown  to  be  $6,122.53 
and  for  1919  the  net  income  is  given  as  $16,769.19.  There  are 
included  for  both  years,  revenues  and  expenses  for  the  operation 
of  Saltair  Beach  resort.  For  the  year  1918  an  arbitrary  Beach 
resoil;  revenue  of  $10,000  is  shown.  Testimony  was  to  the  effect 
tliat  this  revenue  was  approximately  $14,000  or  $15,000.  For 
the  year  l9l9  it  was  $63,000.  It  was  testified  that  1919  was  a 
very  favorable  year,  the  excursion  traffic  being  unusually  heavy. 

Whether  or  not  revenues  and  exj^enses  of  Saltair  Beach  resort 
should  be  included  under  operating  income,  and,  if  so  included, 
whether  they  should  be  considered  in  determining  a  rate  base 
for  railroad  rates  and  fares,  is  a  question  upon  which  Commis- 
sions appear  to  be  somewhat  divided.  Under  the  Interstate 
r.u.R.iivioc. 
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Coiimioree  rommis-sion  sjstem  of  accounting  for  electric  rail- 
roads of  this  class,  it  would  be  propter  to  include  revenues  and 
expenses  of  a  resort  of  this  character  in  the  operating  income 
statement  of  the  railmad.  It  appears,  howev^,  in  view  of  the 
fact  that  this  carrier  is  engaged  in  a  general  transportation  busi- 
ness, both  freight  and  passenger,  as  well  as  excursion  business 
to  the  resort,  and  the  further  fact  that  the  freight  business  con- 
tributes a  substantial  proportion  of  the  revenue  f  about  30  per 
cent  for  the  year  1918)  that  revenues  and  expenses  of  the  resort 
should  not  be  considered  in  arriving  at  a  rate  base  for  excursion 
traffic.  If  they  were  taken  into  account,  it  might  result  in  pa- 
trons of  the  railroad  being  charged  high  fares  in  order  that  less 
might  be  demanded  from  purchasers  of  amusements  at  the  re 
sort;  or  vice  versa.  Insofar  as  possible  each  type  of  operation 
should  be  self-sustaining.  In  line  with  the  above,  revenues  niid 
expenses  of  the  resoil;  have  been  segr^ated  from  the  operating 
rcvenues  and  expenses  of  the  x^ailroad.  With  these  segr^tions 
£he  net  deficit  from  railway  operations  alone  is,  for  the  ye«r 
1919,  $12,465.72. 

The  Commission  has  alrcady  passed  upon  the  adequacy  of  the 
freight  revenues  of  this  carrier,  and  it  is  evident  that  it  must 
look  to  passenger  traffic  for  the  additional  revenues  i^equired  to 
insure  the  proper  operation  and  maintenance  of  its  line  of  rail- 
way. Testimony  was  to  the  effect  that  if  increases  were  granted 
in  excursion  and  commutation  fares  as  set  forth  in  the  tariff 
made  a  part  of  the  petition,  an  increase  of  approximately  $42,- 
500  per  year  would  be  realized,  on  the  basis  of  volume  of  pas- 
aenger  business  done  in  1019. 

The  Commission  is  well  aware  of  the  great  increase  in  the 
cost  of  operation  during  the  past  two  or  three  years,  and  it  ap- 
pears that  there  is  no  immediate  prospect  of  relief.  Examina- 
tion of  mlroad  operating  revenues  and  expenses  show  that  some 
relief  should  be  granted.  Even  if  the  verj  unusual  volume  of 
traffic  of  1919  continues,  the  increases  asked  for  will  serve  only 
to  wipe  out  the  deficit  and  leave  for  return  on  the  investment  rep- 
rcsented  by  the  capital  stock,  about  6  per  cent.  After  full  con- 
sideration of  the  issues,  and  in  view  of  the  needs  of  the  company, 
and  the  better  service  to  be  given  the  public  through  the  beavy 
expenditures  made  for  electrifying  the  line,  we  are  dispos^  to 
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grant  the  application  and  allow  the  proposed  new  rates  to  be- 
come effective  April  1,  1920. 

The  matter  relative  to  service  and  schedule  of  trains,  as  com- 
plained of  by  Mr.  Berry,  is  held  for  further  investigation. 

An  appropriate  order  will  be  entered. 

(Signed)  Joshua  Greenwood,  Henry  H.  Blood,  and  Warren 
Stoutnour,  Commissioners. 


VIRGINIA  STATE  CORPORATION  COMMISSION. 

BE  ROANOKE  WATER  WORKS  COMPANY. 

[Case  No.  902,  ] 

Taiuation  -»  Ascertainnie'nt  —  Reproduction  cast  ai9  meaaure  *•  Ab^ 
normal  prices, 

1.  The  Virginia  Commiasion  will  not  agree  to  a  valuation  basis 
which,  at  prei*eiit  abnormal  prices,  would  be  grossly  unfair  to  the  pub- 
lic, and  which,  when  there  is  an  approach  to  normal  prices,  would 
be  disastrous  to  those  utilities  which  invested  large  amounts  at  war 
prices. 

VaUiatio%%  —  AscerUJUmnenl  —  Comhinaiion  of  reproduction  and  fn- 
v€»tfnetU  costH. 

2.  A  fair  valuation  as  of  March  1,  1020,  is  foimd  by  talcing  an 
appraisal  made  as  of  July  1,  1913,  on  the  reproduction  basis,  less  de- 
preciation since  that  time,  plus  inve^^meut  cost  of  additions  at  war 
prices  purchased  since  July  1,  1013,  less  depreciation  of  the  same. 

Jtetum  —  Basis  —  Fair  value  —  Securitff  isskies, 

3.  The  Virginia  Commission  bases  the  retiu*n,  to  be  allowed  a  util- 
ity, on  the  fair  value  of  the  property  used  and  usable  for  the  purpose 
of  serving  the  public,  and  is  not  concerned  with  the  amount  of  stock 
and  bonds  outstanding,  and  does  not  figure  the  interest  or  discount  on 
securities  in  the  operating  expenses. 

Return  —  Operating  expenses  —  V'neoUectdble  accounts, 

4.  Uncollectable  accounts  are  properly  chargeable  to  operating  •x- 
penses,  but  the  accumulation  of  several  years  should  not  be  included 
in  one  year's  expenses. 

Return  -»  Reasonahieness  —  Amount  —  Water. 

6.  A  return  of  8  per  cent  on  the  fair  value  of  the  investment  and 

extensions  ordered  by  the  Commission,  is  a  reasonable  return  for  a 

water  company. 
depreciation  —  Water  —  Amount, 

6.  An  allowance  of  1  per  cent  on  the  depreciable  property  of  a 
water  company,  is  a  reasonable  allowance  for  depreciation. 

Taiuation  —  Itemn  cliaryeabie  to  capital  —  Xecessatnf  extensions. 

7.  The  estimated  cost  of  extensions  of  a  water  company's  plant  or- 
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di»r(Hl  by  the  CouiiniNcion  to  protect  Hfp  and  property,  should  he  capi- 
tali/cd,  and  the  company  entitled  to  earn  a  return  thereon,  when  such 
extensions  will  be  unprofitable  in  themselves  and  of  benefit  t«  all  the 
consumers. 
Rates  —  Potvrr  of  Conunisttion  —  Contmct  mtett  —  Indefinitenese. 

8.  A  contract  fixing  rates  for  fire  hydrants  indefinite  as  to  time. 
does  not  preclude  the  \'irginia  Commission  from  fixing  other  rates  in 
a  proper  case,  notwithstanding  the  provision  of  the  Virginia  statute 
exempting  municipal  contract  rates  from  regulation,  where  the  contract 
18  indefinite  as  to  time,  and  has  been,  in  effect,  ierminated  by  the  utility 
in  filing  amended  ratCH. 

[April  1,   1920.1 
AprLiCATioN  for  permission  to  iucrease  water  rates;  granted. 

Forward,  Comniissionfr:  Roanoke  Water  Works  Company 
filed  with  the  Commission  its  reviser!  shedule  of  rates  and  charges 
for  water,  effective  the  1st  day  of  Fehruary,  1920.  The  city  of 
Roanoke  objected  to  the  increased  charges  and  the  Commission 
entered  an  ordcT  suspending  the  proposed  rate  for  sixty  days. 

Xo  change  is  proposed  in  the  rates  for  water  supplied  through 
meters,  and  the  minimum  monthly  charge  of  55  cents  per  month 
on  each  meter  remains  as  before,  except  that  it  is  made  to  cover 
the  consumption  of  not  exceeding  2,500  gallons  of  water  iiscfl 
in  a  month. 

The  essential  increases  proposed  in  the  new  schedule  contem- 
plate an  increase  in  the  rates  for  furnishing  water  in  city  fire 
hydrants  for  $20  to  $45  per  year,  and  the  addition  to  all  cus- 
tomers of  a  service  charge  on  each  meter  as  follows. 

f  inch  meters,  or  loss 35  cents  per  month 

1  inrh  meters $1  per  month 

13  iii«h  meters 2  per  month 

2  iiiL'ti  meiers  and  larger 3  per  month 

At  the  public  hearing  before  the  Commission,  the  applicant 
company  placed  on  the  stand  Mr.  Dabney  H.  Manry,  engineer, 
who,  as  a  member  of  a  lx)ard  of  appi'aisers  employed  jointly  by 
the  city  of  Roanoke  and  the  Roanoke  Water  Company  f  the  ap- 
plicant's predecessor),  made  an  inventory  and  appraisal  of  the 
value  of  the  company's  property,  as  of  .luly  1,  1913.  In  reach- 
ing the  valuation,  the  board  of  appraisers  used  the  reproduction 
cost  method— that  is,  based  its  calculation  on  what  it  would 
cost  at  prices  of  July  1,  1913,  to  reconstruct  the  company's 
plant,  based  on  average  unit  prices  of  the  five-year  period  pre- 
ceding that  date,  phis  certain  intangible  items^  such  as  \^'ater 
P.U.R.i92oa 
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rights,  interest  on  water  rights,  and  going  value,  and  plus  the 
value  of  real  estate  and  the  interest  on  real  etstate  investments. 
The  total  fair  value,  found  by  the  board  of  appraisers,  was  $1,- 
139,038  (Collins  Exhibit  13,  page  7a.)  In  his  evidence  in  this 
case  Mr.  Maury,  who  had  been  the  reprcjsentative  of  the  eitv  of 
Roanoke  on  the  board  of  appraisers,  stated  (page  42  of  tran- 
script) that  in  his  judgment  certain  of  these  values  then  arrived 
at  wore  too  high  and  he  made  deductions  of  $30,588  in  real 
estate  value,  of  $G0,000  in  the  value  of  water  rights,  $43,500 
in  ^oing  value  and  $9,059  interest,  which  deductions,  presented 
in  this  instance  by  the  company's  witness,  are  accepted  by  the 
Commission. 

After  deducting  the  sum  of  these  items,  which  is  $143,147, 
we  arrive,  as  did  Mr.  Maury,  at  a  vnhie  of  July  1,  1913,  of 
$995,891.  This  is  subject  to  the  accrued  depreciation  from 
July  1,  1913,  to  March  1,  1920,  of  $34,764  (Maury  Exhibit  1, 
paj2;e  10),  making  the  vnlue  of  the  old  plant  on  the  latter  date, 
$961,127.  To  this  should  be  added  the  cost  of  additions  since 
July  1,  1913,  at  their  actual  cost  to  the  company  partly  at  war 
prices,  which  on  the  basis  of  70  per  cent,  increase  over  prewar 
prices,  the  average,  figured  by  Mr.  Maury,  would  amount  to 
$179,066.  Deducting  1  per  cent  per  annum  depreciation  on 
these  war-time  purchases  for  an  average  of  three  and  a  half  years, 
amounting  to  $6,267.31,  we  find  net  additions  to  value  since 
July  1,  1913,  amount  to  $172,798.69,  which  added  to  the  fair 
value  as  of  July  1,  1913,  less  depreciation  to  March  1,  1920, 
gives  us  a  fair  value  for  rate-making  purposes  as  of  Mai*ch  1, 
1920  of  $1,133,925.69. 

In  tabulated  foi-m  the  results  are  as  follows: 

Fair  Valuation. 

Fair  vrXuo.  as  of  July  1,  1913   $905,891.00 

Depreciation  on  same  to  March  1,  1920 34,764.00 

Value  of  old  plant  on  March  1,  1920  1961,127.00 

Additions  since  July   1.   1913,   at   pre-war   unit 

prices    \ $105,333.00 

Plus  70^^  ratio  of  increased  coKts 73.733.00 

CoKt  of  additions  to  company  per  Mr.  Maury's 
fijfrurea    $179.0«(>.00 

Les«  }^/o  per  annum  depreciation  for  average  of 
3^  years 0,2rt7.31 


Xct  additions  to  value 172,798.09 

$1,133,925.60 
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In  the  brief  submitted  by  the  company  and  the  city,  there  is 
much  discussion  of  a  proper  method  of  valuation  of  the  prop- 
erty of  public  utilities  for  rate-making  purposes.  The  com- 
pany contends  for  a  strict  reproduction  value,  quoting  court 
decisions  upholding  that  theory.  In  the  main,  leading  decisions 
have  held  that  in  fixing  rates  it  is  proper  to  take  into  considera- 
tion every  element,  including  reproduction  value,  investment 
cost*  value  and  special  circumstances  surrounding  the  individual 
case  at  bar. 

[1]  However  fair  and  equitable  may  have  been  reproduction 
cost  basis  calculated  in  years  just  prior  to  the  World  War,  es- 
pecially when  it  took  into  account  an  average  of  unit  prices  for 
periods  of  from  three  to  five  years  preceding  the  date  of  valua- 
tion, this  Commission  is  not  willing  to  agree  to  a  valuation  basis 
on  present  reproduction  costs  at  the  greatly  inflated  prices 
brought  about  by  reason  of  war  conditions.  A  return,  based 
upon  any  such  value,  would  be  grossly  unfair  to  the  public,  and 
the  utility  is  by  no  process  of  reasoning  entitled  to  a  return  on 
same.  Furthermore,  to  take  and  maintain  a  reproduction  value 
on  the  present  abnormal  basis  would,  when  there  is  a  return  to 
something  approaching  normal  prices,  be  disastrous  to  those 
public  utilities  which  were  obliged  to  inv^t  large  amounts  dur- 
ing war  periods  to  maintain  and  enlarge  their  facilities.  Be- 
sides, we  cannot  forget  that  many  court  decisions  upholding  the 
reproduction  cost  theory  versus  the  investment  cost  basis  were 
brought  about  by  reason  of  unwise  investments  made  by  com- 
panies and  to  prevent  too  large  a  return. 

The  situation  is  forcibly  stated  by  Hon.  Charles  E.  Hughes, 
former  Justice  of  the  United  States  Supreme  Court,  in  his  opin- 
ion in  the  case  brought  by  the  Brooklyn  Borough  Gas  Company 
against  the  Xew  York  Public  Service  Commission  for  the  first 
district  (P.FR.IQISF,  335),  as  follows: 

'  "While  it  is  important  to  consider  the  cost  of  reproduction 
in  determining  the  fair  value  of  a  plant  for  rate-making  pur- 
poses, it  cannot  be  said  that  there  is  a  constitutional  right  to 
have  the  rates  of  a  public  service  corporation  based  upon  the 
estimated  cost  of  the  reproduction  of  its  property  at  a  particular 
time,  regardless  of  circumstances.     To  base  rates  upon  a  plant 

valuation  simply  representing  a  hypothetical  cost  of  reproduc- 
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tion  at  a  time  of  abnoiinally  high  prices  cine  to  exceptional  con- 
ditions would  be  manifestly  unfair  to  the  public,  and  likewise 
to  base  rates  upon  an  estimated  cost  of  reproduction,  far  lower 
than  the  actual  bona  fide  and  prudent  investment  because  of  ab- 
normally low  prices,  would  be  unfair  to  the  company. 

"This  question  of  taking  the  hypothetical  reproduction  cost 
under  abnormal  conditions  as  a  rate  base  should,  of  course,  not 
be  confused  with  the  ne«essity  of  recognizing  actual  costs  of  op- 
eration even  though  abnormal.  A  public  service  corporation  is 
entitled  to  be  reasonably  compensated  for  its  service,  and  tlie 
actual  cost  of  its  operations  must  always  be  taken  into  consider- 
ation in  determining  whether  or  not  it  receives  a  fair  compensa- 
tion above  that  cost.  But  it  is  a  different  thing,  after  cost  has 
been  defrayed  and  the  question  is  as  to  the  compensation  to  bo 
allowed  in  excess  of  cost,  to  take  as  the  basis  for  a  compensatory 
return  an  asserted  plant  value,  far  above  the  actual  investment, 
which  is  reached  merely  by  expert  estimates  of  a  cost  of  repro- 
duction under  abnormal  conditions.  This  would  result  in  allow- 
ing a  public  service  corporation  to  take  advantage  of  a  public 
calamity  by  increasing  its  rates  above  what  would  be  a  liberal 
return  not  only  on  actual  investment,  but  upon  a  noi-mal  repro- 
duction cost,  in  the  view  that  unless  it  could  make  an  essentially 
exorbitant  demand  upon  the  public  it  would  be  deprived  of  its 
property  without  due  process  of  law.  The  enforcement  of  the 
constitutional  guaranty  does  not  require  the  application  of  any 
artificial  formula.     ... 

"If,  however,  we  are  not  to  take  the  actual  cost  of  reproduc 
tion  at  the  present  time,  or  within  a  year  or  so,  because  it  would 
be  an  abnormal  cost,  and  we  are  to  seek  some  fairer  basis  of  esti- 
mating the  value  of  plaintiiFs  property  for  the  purpose  of  deter- 
mining the  validity  of  rates,  it  would  be  difficult  to  find  any  basis 
more  just  than  the  appraisal  carefully  made  by  public  authority 
And  based  on  .reproduction  cost  before  the  outbreak  of  the  Euro- 
pean war,  with  proper  consideration  of  the  actual  investments 
since  that  time.    .    .    . 

"When  the  value  of  a  plant  has  been  properly  detenmined  by 
the  regulating  authority,  and  suitable  allowance  is  made  for  the 
investment  in  subsequent  additions,  it  is  manifestly  proper  to 
calculate  the  fair  return  upon  this  basis,  at  least  for  a  reasonable 
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period.  In  the  present  case,  the  interval  has  been  one  of  unus- 
ual circumstances  incident  to  war  and  of  especially  hi;sc^  costs, 
and  there  is  no  reason  why  there  should  be  substituted  for  the 
official  appraisal  a  hypothetical  estimate  of  reproductioTi  cost 
under  abnormal  conditions  reaching  an  amor.nr  vastly  in  excess 
of  the  actual  investment." 

[2]  The  Commission  has  before  it  an  appraisal  made  in  19ir>,         I 
based  reasonably  upon  the  average  unit  prices  for  the  five  pre- 
ceding years  in  which  the  appraisers  arrived  at  a  reproduction         [ 
cost  in  that  year.     This  appraisal  was  made  by  engineers  rep-         , 
reg(*uting  the  company  and  the  city,  who  elected  a  third  engineer  | 

to  co-operate  with  them.     The  valnatiou  reached  by  them  allows  i 

the  company  appreciation  in  value  of 'its  property  due  to  slowly,  ' 

but  quite  regularly,  advancing  prices  over  tl\eir  original   cost,  I 

and,  therefore,  meets  the  argument  up  to  that  time  in  favor  of 
allowing  a  utility  to  earn  a  return  on  increased  values  of  prop-  | 

erty  previously  purchased  by  it.  As  stated,  the  Commission  is 
imwilling   to   apply   this   reproduction   theory   at   present   cost  I 

prices,  and  will  not  do  so.     We  have,  however,  taken  the  apprai- 
sal value  as  of  July  1,  1913,  addiug  thereto  the  probable  actual  ' 
cost  of  additions  to  the  plant  since  that  time  at  war  prices  and  i 
after  deducting  depreciation  on  the  additions  have  arrived  at 
what  we  consider  the  fair  value  of  the  company's  property  for 
rate-making  purposes  as  $1,133,925.69. 

[3,  4]  In  its  brief,  the  city  has  much  to  say  concerning  the 
company's  investment  in  this  property,  the  amount  and  nature 
of  the  securities  issued  by  it,  and  the  consttuction  of  its  financial  I 

statements.    The  Commission  is  not  conceraed  in  the  amount  of  i 

stocks  and  bonds  outstanding.     The  city  is  mistaken  in  thinking  ' 

that  the  interest  on  bonds  and  notes,  discount  on  bonds  and  notes,  i 

and  miscellaneous  interest  is  figured  in  the  operating  expenses 
of  the  company.  Such  items  do  not  appear  in  the  operating  ex- 
penses and  are  given  no  consideration  by  this  Commission.  The 
Conunission  does  not  consider  that  part  of  Collins'  Exhibit  No. 
7  below  the  item  of  "earning  excluding  uncollectable  consumers' 
accoimts  and  depreciation,"  However,  the  item  of  uneollectable 
accounts  should  more  properly  have  appeared  in  operating  ex- 
penses, although  in  that  case  it  should  not,  as  correctly  stated 
by  the  city,  include  in  one  year  the  accumulations  of  several 
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years.  It  is  of  no  interest  to  us  if  the  stock  is  watered;  or  tbe 
concern  is  over-bonded,  or  paid  a  high  price  for  the  securities 
of  another  company;  nor  does  it  matter  to  the  public  if  all  of 
the  return  deemed  fair  goes  for  interest.  We  calculate  the  re- 
turns solely  upon  the  fair  value  of  the  company's  property  used 
and  usable  for  the  purpose  of  furnishing  water  to  the  people  of 
the  city  of  Eoanoke. 

The  city  feels  that  because  of  the  possibility  that  the  capacity 
of  the  springs  from  which  the  water  supply  is  derived  is  less  than 
was  indicated  on  the  basis  used  by  the  t)oard  of  appraisei's  of 
191o  in  calculating  the  vahie  of  the  water  rights,  there  should 
be  a  deduction  in  this  intangible  item.  Although  Mr,  Maiiiy, 
iu  his  testimony,  did  not  state  in  detail  why  he  thoujrht  the  vahie 
of  the  water  rights  should  be  $140,000  instead  of  $200,000,  it 
is  quite  possible  that  he  had  this  in  mind.  In  any  event,  if  the 
value  of  the  water  rights  was  placed  by  the  appraisers  at  $200,- 
000  on  the  basis  of  slightly  more  than  two  billion  gallons  of 
water,  tbe  revised  appraisal  of  the  water  rights  value  now  given 
by  Mr.  Maury  at  $140,000  would  seem  to  fairly  represent  any 
decrease  caused  by  a  disappointment  in  capacity,  since  the  aver- 
age pumpage  for  the  last  three  years  has  been  in  tlie  neighbor- 
hood of  1,400,000  gallons.  It  seems,  therefore,  the  reduction, 
already  made,  meets  the  city's  objection. 

In  the  matter  of  going  value,  we  are  also  inclined  to  accept 
Mr.  Maury's  revised  estimate,  which  is  a  substantial  subtraction 
from  the  value  found  in  1913. 

Bevemies  Needed  by  the  Company. 

As  above  pointed  out,  the  items  of  interest  and  discount  do 
not  figure  in  the  company's  operating  expenses,  which  for  1919 
(estimated  on  the  figures  given  for  the  first  eleven  months) 
would  be  about  $60,000,  and  in  view  of  the  improvements  which 
this  Commission  will  order  in  this  case,'  and  in  view  of  the  in- 
creasing costs,  we  think  the  estimate  of  operating  cost  for  1920 
made  by  Mr.  Maury,  amounting  to  $70,000,  is  not  unreasonable. 

[5,  6]  In  the  matter  of  returns  to  the  company,  we  have  de- 
ducted the  nondepreciable  items  in  figuring  the  1  per  cent  sink- 
ing fund  depreciation  and  get  the  following  results: 
rx-.R.i920C. 
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Operating  expenses  1920   $70,000.00 

S%  return  on  $1,133,925.60   90.714.05 

1%  depreciation  on  $783,565.69   7,835.65 

8%  on  $165,000.00  new  capital  13.200.00 

Total  needed  revenues   $181,740.70 

Capitalizing  Addiiim\s. 

[7]  We  have  in  the  above  table  capitalized  the  sum  of  $165,- 
000,  allowing  the  company  a  return  of  8  per  cent  on  same.  This 
is  for  the  purpose  of  making  the  additions  and  improvements  to 
the  plant  necessary  for  the  health  and  safety  of  the  people  of 
Koanoke.  The  Commission,  in  its  order  in  this  case,  will  re 
quire  the  necessary  improvements  to  be  made,  and  through  its 
engineering  department  the  Commission  will  keep  in  touch  with 
the  matter  and  see  that  due  diligence  is  used  by  the  company 
in  complying  with  tlie  terms  of  the  order.  The  additions  are 
estimated  to  cost  $150,000  at  present  prices,  and  it  evidently 
costs  the  company  10  per  cent  to  get  money,  making  a  cost  of 
$165,000,  from  which  no  return  may  be  expected  in  the  year 
1920.  In  any  event,  since  the  extensions  to  be  made  will  be 
mainly,  if  not  entirely,  to  small  consumers  and  cannot  earn  a 
sufficient  amoimt  to  pay  a  return  on  the  cost  of  extending  the 
service,  and  in  fact  thj^t  the  service  will  be  rendered  to  them  at 
a  loss,  the  company  is  entitled  to  capitalize  the  new  investment 
and  to  earn  a  return  thereon.  All  consumers  in  Roanoke  will 
benefit  from  these  additions  due  to  better  pressure  and  gi-eater 
security  from  fire. 

Basis  of  Producing  Revenue. 

It  appears  that  for  the  year  ending  November  30,  1919,  the 
company  earned  $143,307.66  from  the  sales  of  water,  plus  $7r 
207.67  from  fire  hydrants,  making  a  total  of  $150,515.23  (Col- 
lins' Exhibit  No.  7).  The  proposed  increase  in  the  fire  hydract 
rates  from  $20  to  $45  per  annum  is  not  unreasonable,  and  when 
in  effect  is  estimated  to  yield  an  additional  amount  of  $9,712.'?I^. 

In  order,  therefore,  to  reach  the  amount  of  necessary  revenue, 
after  adding  the  increase  on  fire  hydrants,  we  find  it  is  not  essen- 
tial to  put  the  company's  schedule  into  force  as  filed.  We  have 
cut  the  proposed  service  charge  on  the  smaller  sized  meters — h 

I  and  5  iiich — ^from  35  c<?nts  to  19  cents  per  month,  or  slightly 
P.U.R.l920a 
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more  than  one-half  of  that  propoeed  by  the  company.  We  have 
made  a  reduction  from  $1  per  month  to  75  cents  per  month  on  1 
inch  meters,  and  fix>m  »$2  to  $1.50  per  month  on  the  1^  inch 
meters.  On  all  the  larger  sized  meters,  from  2  inches  up  to  12 
inches,  we  have  left  the  service  ebarge  at  $3  per  month,  as  pro- 
vided by  the  company.  Counsel  for  the  company  argues  that 
the  small  consumer  never  pays  his  proportion  of  the  cost  of  the 
plant  and  administration,  and  this  is  probably  true,  but  the 
Commission,  in  view  of  the  absolute  necessity  of  water  to  the 
health  and  security  of  a  community,  believes  in  a  policy  of  put- 
ting it  within  reach  of  every  one  so  far  as  it  is  humanly  possible, 
and  we  have,  therefore,  adjusted  the  burden  so  as  to  fall  the 
lightest  on  the  small  consumer. 

The  minimum  monthly  charge  on  meters  of  55  cents,  plus  the 
service  charge  of  10  cents  to  the  small  consumers,  makes  a  min- 
imum charge  of  74  cents,  which  is  rather  low  compared  with 
the  charges  made  by  other  companies  using  this  method. 

We  have,  therefore,  reached  the  following  as  the  basis  of 
annual  revenue  to  the  company: 

Present  revenue,  as  based  on  year  ending  November  30,  1919  . . .  $150,515.23 

Increase  on  fire  hydrants   11,712.33 

Increase  on  8154  meters  at  19  cents  per  month  18,591.12 

Increase  on  SI  meters  at  75  cents  per  month 72!>.0(» 

Incrcafie  on  ]  1  meters  at  $]  .50  per  month 198.00 

Increase  on  48  meters  at  $3.00  per  month 1,728.00 

$181,473.08 

An  order  w^ill  be  entered  putting  the  above  rates  in  effect  and 
providing  for  the  necessary  additions  and  extensions  to  the  com- 
pany's plant. 

Jurisdiciion  of  Commission  over  Rates  for  Furnishing  ^Yater 

in  Fire  Plugs. 

[8]  In  its  brief  the  city  of  Roanoke  contends  that  the  Com- 
mission is  without  jurisdiction  to  increase  the  rate  charged  by 
the  company  for  furnishing  water  in  the  city's  fire  hydrants, 
because  of  a  contract  approved  in  1894  fixing  the  rate  at  $20 
per  annum.  It  is  contended  that  the  Commission  is  barred  from 
approving  an  increase  in  these  rates  by  reason  of  the  provision 
f'ontainod  in  the  concluding  sentence  of  subsection  (b)  of  §  1 
of  chapter  407  of  the  Acts  of  Assembly,  1918,  reading  as  follows : 

P.U.R.1920C.  48 
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'Mhit  uothiug  hereiu  contained  shall  be  construed  as  applicable 
to  the  schedule  of  rates,  or  contracts  for  service  rendered  by  any 
such  company,  to  any  municipal  corporation,  or  to  the  state  or 
Federal  Government." 

It  is  immaterial  to  the  Roanoke  Water  Works  Company  from 
what  source  its  revenues  are  derived.  If  the  Commission  is 
without  authority  to  authorize  an  increase  in  the  fire  plug  rates, 
it  would  he  the  duty  of  the  Commission  to  fix  a  higher  scale  to 
the  individual  cuusumers  in  order  that  the  company  may  have  a 
fair  return  upon  its  valuation. 

It  is  not  necessary  for  the  Commission,  in  this  proceeding  to 
decide  the  extent  of  its  regulatory  powers  over  rates  of  utilits- 
companies  established  by  contract  l>etween  such  companies  and 
municipalities  of  the  state  and  excepted  from  the  general  regu- 
latory powers  of  the  Commission  by  the  terms  of  the  Utilities 
Act  as  amended  (Acts  1018,  p.  673). 

It  is  sufficient,  for  the  pur|K>ses  of  this  proceeding,  to  say  that 
tbe  coutract  here  in  question  was  for  no  definite  period  and  was, 
tlKurfore,  terxuiuable  by  either  party  upon  reasonable  notice  to 
the  opposite  party.  We  are  of  opinion  and  hold  that  this  option 
to  terminate  the  contract  was  exercised  b\'  the  Roanoke  Water 
\\'orks  Company  when  it  filed  its  amended  rates,  and  thus  noti- 
fied the  city  of  its  purpose  and  intention  to  abrogate  the  existing 
contract  for  service. 

In  the  absence  of  such  contract  between  the  city  and  the  com- 
pany, the  jurisdiction  of  the  Commission  is  beyond  question. 
We  will,  however,  so  provide  in  the  order  that  should  the  Com- 
mission's jurisdiction  be  judicially  set  aside,  we  can  revise  the 
consumers'  rates  so  as  to  produce  the  necessary  fair  revenue. 


IDAHO  PUBLIC  UTILITIES  CO^nilSSION". 

BE  UTAH  POWER  &  LIGHT  COMPANY. 

[Case  F-n35,  Order  No.  685.] 

Jlates  —  Power  of  CofnmiASion  —  Service  to  municipal  plant. 

AUhoiigh    the    Idaho    Commission    has    no    jurisdiction    over  mu- 
nicipal  plants  a3  such,  it  h&a   jurisdict ii>ii   to  ftx  the  rates  which  • 
r.r.IM020C. 
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puMic  utility  shall  charge  for  standby  service  rendered  to  a  municipal 
plant. 


tPiscriminatian  *  Bates  —  Ptthlie  polfe^. 

Discussion  of  reasons  for  disapproval  of  special  rate  contracts,  p. 
7^6. 

[April  16,  1020.] 

Application  for  authority  to  applv  filed  scliedules  to  emer- 
gency service  rendered  to  a  municipal  plant;  jurisdiction  of 
proceeding  asserted. 

Appearances:  C.  C.  Parsons,  of  Salt  Lake  City,  Utah,  for 
applicant;  Paul  T.  Peterson,  of  Idaho  Falls,  Idaho,  for  inter- 
vener. 

By  the  Commission:  The  Utah  Power  &  Lisrht  Company 
filed  with  the  Commission  its  petition  for  an  order  authorizing 
it  to  apply  to  the  standby  or  emergency  service  fiimislicd  by  it 
to  the  city  of  Idaho  Falls,  Idaho,  its  scheduled  rate  for  such 
service  on  file  with  the  Commission. 

The  city  of  Idaho  Falls  intervened  and  alleged  that  it  is  a 
municipal  corporation  under  tlie  laws  of  Idaho;  that  it  entere<l 
into  a  contract  with  the  predecessor  of  the  applicant  by  way  of 
a  franchise,  and  that  the  franchise  under  which  the  applicant 
operates  in  the  city  of  Idaho  Falls,  was  entered  into  prior  to  the 
pat«v»<age  of  the  public  utilities  law,  and  for  that  reason  the  Cora- 
mission  lias  no  jurisdiction  of  the  matter  or  authority  to-  permit 
any  change  in  the  rate,  or  to  fix  any  rate  concerning  such  servic(\ 
for  the  reason  that  any  change  would  in  eflFect  vary  the  terms 
of  the  franchise. 

The  matter  was  heard  upon  the  question  of  jurisdiction  alone 
at  Boise,  Idaho,  on  the  15th  day  of  March,  1920.  Arguments 
were  made  and  briefs  have  been  submitted  by  both  parties. 

The  Commission  has  no  jurisdiction  over  the  city  assets  nor 
over  any  of  its  acts  with  regard  to  its  own  electric  plant  and 
system  within  the  city,  but  when  the  city  demands  and  receives 
services  from  a  public  utility,  which  by  the  public  utility  law, 
is  within  the  jurisdiction  of  the  Commission,  the  city  stands  in 
no  different  relation  or  position  than  any  other  patron  of  such 
utility.  Section  2425,  Idaho  Compiled  Statutes  1919,  is  in  part 
as  follows: 

*\  .  .  no  public  utility  shall  charge,  demand,  collect  or  re- 
P.U.R.1920C.  ^  ^ 
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coive  a  greater  or  less  or  different  compensation  from  any  prod- 
net  or  commodity  furnished  or  to  be  furnished  or  for  any  sen-ice 
rendered  or  to  be  rendered,  than  the  rates,  tolls,  rentals,  and 
chai-ges  applicable  to  such  product  or  commodity  or  service  as 
specified  in  its  schedule  on  file  and  in  effect  at  the  time." 

Under  the  allegations  of  the  application,  the  franchise  be- 
tween the  city  and  the  applicant  provides  for  a  rate,  or  it  is  so 
contended,  less  and  different  from  the  scheduled  rate  applicable 
to  such  services.  The  authorities  are  so  numerous,  and  the  hold- 
ing's so  nearly  unanimous  to  the  effect  that  in  such  case  the  Com- 
mission has  jurisdiction,  that  we  do  not  deem  it  necessary  to 
cite  them  here,  and  we  hold  that  the  Commission  has  jurisdiction 
and  the  authority  to  make  such  order  in  the  matter  as  the  proof 
may  justify  under  the  law. 

The  fundamental  reason  for  viewing  special  contracts  with 
disfavor,  whether  between  public  utilities  and  municipalities, 
or  between  public  utilities  and  other  patrons,  is  that  service  ren- 
dered must  be  paid  for,  and  if  the  patrom  receiving  the  service 
is  permitted  under  a  contract  to  pay  for  such  service  less  than 
his  reasonable  share,  then  an  additional  burden  is  laid  upon  oth- 
er patrons  to  make  up  the  difference,  and  as  we  view  it,  each 
patron,  whether  a  municipality  or  a  private  corporation,  an  as- 
sociation or  an  individual,  should  pay  the  established  rate  for 
what  service  he  demands. 


MISS017RI  PITBIilC  SERVICE  COMMISSIOX. 

RE  UNION  ELECTRIC  LIGHT  &  POWER  COMPANY. 
[Case  No.  2326.] 

Mates  —  Electricity  —  Electric  sign  service. 

An  electric  company  was  authorized  to  withdraw  preferentlAl 
rates  afforded  to  electric  sign  maintenance  ocnnpanies,  not  because  tbs 
rate  was  unduly  or  unreasonably  preferential,  but  because  the  interest 
of  the  general  public  did  not  require  the  retention  of  the  preferential 
rate. 

[April  26,  1920.] 
P.U.R.l920a 
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Application  to  withdraw  sign  sei-vice  to  maintenance  com- 
panies and  substitute  therefor  the  standard  rate  schedule;  grant- 

Flad,  Commissioner:  The  Union  Electric  Light  &  Power 
Company,  hereinafter  termed  the  "Electric  Company,"  engaged 
in  generating  and  distributing  electric  current  in  the  city  of  St 
Louis,  filed  two  sheets  with  this  Commission  on  January  1,  1920, 
withdraAA-ing  the  special  schedule  of  rates  heretofore  on  file  for 
sign  maintenance  companies,  i.  e.,  companies  regularly  engaged 
in  the  rental  and  maintenance  of  outdoor  electric  signs  and  sign- 
boards. The  effect  of  the  withdrawal  of  this  schedule,  if  per- 
mitted by  the  Commission,  would  be  to  require  the  sign  main- 
tenance companies  to  pay  for  electric  current  under  the  standard 
schedule  provided  for  commercial  lighting  and  power. 

Only  four  parties  are  being  served  under  the  present  schedule. 
On  January  14,  1920,  a  protest  was  received  from  the  four  par- 
ties affected,  to  wit:  The  Brilliant  Sign  Company,  the  Thomas 
Cusack  Company,  the  Federal  Sign  System,  and  the  St.  Louis 
Poster  Advertising  Company. 

The  operation  of  the  proposed  withdrawal  of  the  rates  was 
suspended  by  the  Commission  by  order  duly  entered,  and  all 
parties  having  beeji  notified,  a  hearing  was  held  by  one  of  the 
Commissioners  at  St.  Louis  on  Mai'ch  12,  1920.  At  the  con- 
clusion of  the  hearing,  the  protest  ants  were  given  permission  to  ■ 
file  an  additional  exhibit,  the  Electric  Company  to  have  f iirthet- 
time  to  make  answer,  whereupon  it  was  agi*eed  that  the  case 
should  be  submitted  thereafter  upon  the  record.  The  additional 
exhibit  and  answer  having  been  filed^  the  case  now  comes  on  for 
decision. 

The  Facts. 

In  the  year  1909,  the  Electric  Company  gave  a  special  rate 
to  sign  maintenance  companies,  representing  a  reduction  in  the 
rate  charged  individual  owners  of  electric  signs.  Changes  were 
made  in  this  schedule  from  time  to  time,  until  the  present  sched- 
ule was  adopted,  which  became  effective  November  14,  19 18, 
p.U.R.l»20a 
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(1)   Presenl  Schedule. 

The  present  schedule  allows  what  is  termed  "enmulotive  bill- 
ing." The  meters  of  the  individual  consumers,  patrons  of  a 
particular  sign  maintenance  company,  are  read  by  the  Electric 
C.'ompany  and  monthly  bills  are  sent  to  the  sign  maintenance 
(•onipany,  based  upon  the  total  combined  consumption  of  elec- 
tricity as  indicated  by  the  sum  of  the  kilowatt  hours  thiwigh 
all  of  the  meters.  As  the  rate  per  kilowatt  hour  is  a  block  rate, 
ran«;iuj:;  from  7.77  cents  per  kilowatt  hour  to  3.34  cents  per  kil- 
owatt hour,  it  will  be  noted  that  the  practice  of  allowing  cumu- 
lative billing  is  of  considerable  advantage  to  the  customer.  This 
preferential  rate  is  given  "to  companies  regularly  cugajii.ed  in 
the  rental  and  maintenance  of  outdoor  electric  signs  and  sign- 
lx)ards,  for  electric  energy  used  exclusively  for  the  illnminiition 
of  such  signs  and  signboards."    The  rate  is  as  follows: 


Apf^pgate  Moil  til  ly 

AK«:regat€ 

Rate   Per 

Cuaraiilec. 

Monthly  ConHuinption. 

Kilowatt  Hour. 

Krom           1  to       09!)  kw. 

hr. 

7.77<^ 

$70.00 

From     1000  to     1999  kw. 

lir. 

-exAie 

120.00 

From     2000  to     3499  kw. 

hr. 

6.55^ 

175.00 

From     3500  to  10099  kw. 

hr. 

5.00c 

495.00 

From  11000  to  21999  kw. 

hr. 

4.444? 

880.00 

From  22000  to  36990  kw. 

hr. 

4.17^ 

1.387.50 

l-'iom  37000  to  69999  kw. 

hr. 

3.89<* 

2.450.00 

From  70000  or  more 

d.34< 

The  present  schedule  provides  for  a  prompt  payment  die- 
count,  minimum  monthly  bill,  minimum  connected  load,  guar- 
anteed hour's  use  and  contains  also  the  following  rules: 

*'The  foregoing  rate  shall  apply  only  on  contracts  terminating 
on  or  before  October  15,  1919,  and  no  contract  will  be  mad^ 
with  a  later  date  of  expiration,  and  said  rate  shall  be  subject  to 
any  changes  that  may  be  ordered  by  the  Public  Service  Commis- 
sion of  the  state  of  Missouri." 

**The  customer  in  dealing  with  its  patrons  agrees  to  stipulate 
a  fiat  price  per  week  or  per  month  covering  the  rental  and  maiD- 
tenance  of  the  sign  or  signboard,  including  the  renewal  of  lamps 
and  the  furnishing  of  electricity.'^ 
r.u.R.io2oa 
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(2)  Proposed  Rate. 

Should  the  withdrawal  of  the  special  schcMluln  for  sign  main- 
tenance companies  become  effective,  the  said  companies  would 
be  required  to  pay  for  current  under  the  present  commercial 
lighting  and  power  schedule.  Without  endeavoring  to  set  out 
this  schedule  in  detail,  it  may  be  stated  that  the  block  rates  in 
this  schedule  run  from  8  cents  to  4  cents  per  kilowatt  hour.  Tbe 
effect  upon  the  prott'.^tants  would  be  as  follows: 

(a)  Average  numbpr  of  customers  diirinjf  icn  nvintliM  indinff  January,  1020. 

Brilliant  Si<Tn  Company 108.7 

ThomaH  Cunai'k  CompHny 121.5 

St.  Louis  Poster  Advertising  C«)ni[Miiy   I.kSS 

Federal  Sign  System 02.1 

Total 42S.18 

(b)  Actual    kilowatt    hours    of    *iirrint    u^ed    during   t^n    months    ending 

•JHiiuary,  102w. 

Brilliant  Sign  C<jmpany  2:W,444 

lliomftB  Cu»aek   Compiiny    258,402 

St.  Loutg  Poster  Advertising  Company   :M.2«U 

Federal  Sign  System 0!).3:'.  1 

Total  kilowatt  hours  used  in  ten  months   020.528 

fc)  The  amounts  paid  by  the  four  si^  maintenance  compan- 
ies for  electric  current  used  during  the  ten  months  ending  Jan- 
nary,  1920,  and  the  amounts  which  they  would  have  paid,  if 
they  had  been  charged  according  to  the  standard  commercial 
light  and  power  schedule,  are  as  follo^^-s: 

The  Brilliant  8ign  Company  actually  paid  $10,132.01.  Ao- 
eordinfi:  to  the  standard  rate,  it  would  have  paid  $13,218.37, 
repre.senting  an  increase  of  $3,08(>.86  for  ten  months. 

The  Thomas  Cusack  Company  actually  paid  $10,998.16.  Ac- 
cording to  tlie  standard  rate,  it  would  have  paid  $14,174.20, 
representing  an  increase  of  $3,181.04  for  ten  months. 

The  St.  Louis  Poster  Advertising  Company  actually  paid 
$1,823.18.  According  to  the  standard  rate,  it  would  have  paid 
$1,763.87  representing  a  decrease  of  $59.81. 

The  Federal  Sign  System  actually  paid  $4,847.69.  Accord- 
P.U.R.1920a 
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ing  to  the  standard  rate,  it  would  have  paid  $5,605»43,  repre- 
senting an  increase  of  $757.74. 

(3)  It  appears  that  in  August,  1918,  the  Electric  Company 
opened  negotiations  with  the  sign  maintenance  companies,  with 
respect  to  the  withdrawal  of  the  special  rates  and  substituting 
therefor  the  standard  rates  which  apply  to  individual  customers. 
The  Electric  Company  claims  that  there  is  no  good  reason  for 
pivin<ic  a  preferential  rate  to  the  sign  maintenance  companies; 
that  there  is  nothing  in  the  character  of  the  service  that  differ- 
entiates this  service  so  as  to  justify  a  lower  rate;  that  numerou? 
other  enterprises  might  justly  claim  to  be  situated  similarly  to 
the  sign  mainteannce  companies  and  demand  cumulative  bill- 
ing; that  as  a  matter  of  fact,  for  a  like  numl>er  of  connections 
it  is  more  expensive  to  supply  the  sign  service  than  any  other 
das?  of  customers:  that  their  load  factor  is  very  poor,  much  low- 
er than  the  average  load  factor  of  other  customers ;  that  tliey  use 
the  current  less  hours  of  the  day  and  when  the  peak  load  is  on 
the  plant.  The  Electric  Company  also  claims  that  it  is  more 
difficult  to  read  the  meters,  as  many  of  them  must  be  reached 
by  ladder  and  that  the  reading  of  meters  is  more  troublesome 
because  the  meters  for  all  the  customers  of  any  one  sign  mainte 
nanoe  company  must  he  read  for  the  same  period  of  time.  So 
tiuit  taking  all  things  into  consideration,  it  is  more  expensive 
to  supply  the  customers  of  a  sign  maintenance  company  than  the 
average  other  customer. 

It  may  be  well  to  state  that  the  sign  maintenance  companies, 
as  a  rule,  furnish  and  maintain  the  signs,  although  in  some  cases 
the  consumers  own  the  signs;  they  furnish  lamp  renewals  and 
charge  the  patron  a  flat  rate  per  week  or  month,  covering  the 
rental  and  maintenance  of  the  sign  or  signboards,  including  the 
renewal  of  lamps  and  the  furnishing  of  electricity,  the  sign 
maintenance  company  in  turn  paying  the  electric  company  for 
the  current  used  each  month. 

(4)  The  protesting  companies  maintain  that  it  would  serious- 
ly  affect  their  business  to  permit  the  Electric  Company  to  with- 
draw the  preferential  rates  heretofore  granted.  They  aver  that 
P.U.R.l920a 
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they  have  made  extensive  investments  and  spent  years  in  devel- 
oping the  business  of  furnishing  and  maintaining  electric  signs 
at  the  solicitation  of  the  Electric  Company;  that,  the  Electric 
rompany  having  made  a  special  rate  in  order  to  induce  varions 
parties  to  enter  this  business,  it  would  be  unfair  and  improper 
to  now  withdraw  the  special  rate,  thereby  jeopardizing  the  in- 
vrstment  and  preventing  them  from  enjoying  the  fniits  of  their 
efforts. 

C5)  It  is  practice  of  the  sign  maintenance  companies  to  enter 
into  contract  with  their  customers  extending  for  periods  from 
three  to  five  years.  An  exhibit  was  presented  by  the  Brilliant 
Sign  Company,  giving  a  list  of  sign  maintenance  contracts  en- 
tered into  prior  to  May  13,  1918,  the  date  upon  which  the  sign 
maintenance  companies  were  first  apprised  of  the  desire  on  the 
part  of  the  Electric  Company  to  withdraw  the  preferential  sched- 
ule. With  a  total  of  209  customers,  some  05  hold  contracts 
which  were  entered  into  prior  to  May  13,  1918,  and  in  a  few 
instances  will  not  expire  until  1922.  Referring,  however,  to 
this  exhibit  of  the  Brilliant  Sign  Company,  the  Electric  Com- 
l)any  points  out  that  an  analysis  of  the  record  for  the  65  patrons, 
with  respect  to  the  expiration  of  their  contracts,  shows  as  fol- 
lows: 

Contracts  already  expired   2» 

(Artitracrts  expiring  on  or  lw»fore  July  !♦  1920 8 

<"on tracts  expiring  on  or  before  January  1,  1021 lt» 

Goutracts  expiring  durin*?  1921 o 

Contracts  expiring  Janiiaiy  1 ,  1922,  or  later 7 

We  also  find  from  the  exhibit  that  all  but  9  of  the  05  eon- 
tracts  will  have  expired  by  July  1,  1921. 

The  Electric  Company  maintains  that  the  sign  maintenance 
companies  have  had  ample  notice  (approximately  eighteen 
months)  of  the  company's  intention  to  discontinue  the  supply- 
ing of  electricity  under  the  sign  maintenance  rate. 

0 

Conclusions: 

Since  the  year  1909,  the  Electric  Company  has  been  giving 
preferential  rates  to  sign  maintenance  companies;  that  is,  com- 
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puiiios  rcgiilai'ly  engaged  in  the  rental  and  maintenance  of  out- 
dcx>r  electric  signs  an<l  signboards,  in  oixier  to  induce  them  to 
develop  the  business  of  furnishing  and  maintaining  electric  signs 
and  provide  an  enlarged  market  for  electric  current.  At  present 
it  gives  them  a  preferential  rate,  averaging  not  less  than  25  per 
cent  below  the  standard  rate  for  individual  consumers  having 
requirements  similar  to  the  patrons  of  the  sign  maintenance 
companies. 

The  introduction  of  the  preferential  rate  for  the  purpose  of 
developing  the  business  without  direct  expense  to  the  Electric 
Conrpany  would  appear  to  have  been  justified,  as  it  resulted  in 
the  foi-mation  of  the  sign  maintenance  companies,  who  invested 
.substantial  amounts  in  the  enterprise  (the  investment  of  the 
nrilliant  Sign  Company  being  estimated  at  $60,000  to  $75,000) 
and  who  are  now  serving  450  to  500  patrons  using  about  750,000 
kilowatt  hours  of  current  per  year. 

The  Electric  Company  believes  that  its  interests  will  be  best 
served  under  existing  conditions  by  a  withdrawal  of  the  pref- 
erential rate,  and  while  the  Commission  is  ,of  the  opinion  that 
the  rate  is  not  unduly  ov  unreasonably  preferential,  and,  there- 
fore, not  unlawful,  being  a\ailable  to  all  parties  who  fall  within 
its  classification  as  to  use  and  service,  it  is  not  satisfied  that  the 
iutfrest  of  the  general  public  requires  the  retention  of  the  pref- 
erential rate  at  this  time. 

A  reasonable  regard,  however,  for  the  equities  involved  de- 
mands that  before  the  preferential  rate  is  withdrawn,  the  sign 
maintenance  companies  shall  have  an  opportunity  to  adjust 
their  affairs,  and  in  view  of  the  evidence  submitted  and  with  due 
consideration  for  the  interests  of  the  general  public,  the  Com- 
mission is  of  the  opinion  that  a  preferential  rate  should  be  grant- 
ed the  sign  maintenance  companies  until  July  1,  1921,  after 
which  date  the  said  rate  should  be  permitted  to  be  withdrawn  hj 
tlie  Electric  Company. 

An  order  will  be  issued  accordingly. 

All  concur,  except  Blair,  C,  absent. 
P.U.R.l920a 
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MASSACHUSETTS  DEPARTMENT  OF  PITBLIC  UTIlilTIES. 

RE  WORCESTER  CONSOLIDATED  STREET  RAILWAY 

COMPANY. 

[D.  P.  u!  68.1 

n^ies  —  street  rallteays  —  Zone  Bffstem. 

1.  Every  plan. of  creatin^:  a  8tnH»t  railvvaT  zone  svatem  leads  to 
some  dissatisfactioB  whicfi  cannot  be  eliminated  in  any  practiral  way 

Bat^,^  —  Pmter  of  CojufniHSion  —  EsiahUnhment  of  rates  —  Finilino 
of  unreaHonaM-ene»H. 

2.  Before  the  Massachusetts  Commission  cun  establish  a  reason- 
able rate  to  be  cUarp:ed  by  a  utility,  it  miist  find  that  the  rate  being 
charged  by  the  utility,  is  unreasonable. 


Rftt^s  —  fUreet  raihrays  —  Mileaoe  «i/«fem. 

Statement  that  there  is  no  practical  method  of  chararing  for  street 
railway  service  on  a  milea</e  ba^ls.  p.  766. 
Com m if*ni»nH  —  l*owers  —  SitbfiHtufioft  of  opinion  for  that  of  butHnc^H 
tnanfiffcment. 

Statement  that  Commis^^ion  should  hesitate  to  substitute  its  judg- 
ment for  that  of  the  company  with  rew]»ect  to  the  result  of  an  increase 
or  decrease  in  fares,  p.  706. 

(April  23,  1020.] 

XoTTCE  relative  to  ine reuses  in  rate  of  fare  for  passengers; 
increased  rates  approved. 

By  the  Department:  In  November,  1919,  tbe  Pnblic  Serv  , 
ice  Commission  approved  a  tariff  of  tbe  Worcester  Consolidated 
Street  Railway  Company,  to  become  effective  Novebmer  00, 
1919,  by  which  zones  were  established  substantially  tbe  same  as 
those  now  in  effect.  Under  this  tariff  a  5-cent  fare  was  estab- 
lished within  each  zone.  In  the  city  of  Worcester  tbe  tariff  pro- 
vided for  a  5-cent  fare  from  and  to  points  located  on  lines  of 
tbe  company  in  the  city  between  the  city  limits  and  the  city  hall. 
Under  this  arrangement  the  distance  one  might  travel  for  5  cent? 
in  the  city  of  Worcester  was  considerably  longer  than  in  any 
other  zone  establisbed  throughout  the  system.  This  arrange- 
ineait  was  made  by  agreement  between  tbe  tben  mayor  of  Wor- 
ci.i>r«n-  and  tbe  company,  and  it  was  claimed  by  the  mayor  that 
the  difference  in  the  distance  allowed  for  a  5-cent  fare  in  Wor- 

Digitized  by  VjOOQIC 


7ti4      MASSALULSKTTS  DKPAUTMKNT  OF  PUBLIC  UTILITIES. 

(•ester  over  tbat  allowed^  on  the  road  outside  of  Worcester  was 
justified  by  reason  of  the  density  of  traffic  in  the  city.  It  was 
felt  at  that  time  that  a  5-cent  fare  on  account  of  this  density  of 
ti-affic  might  be  sufficient  to  pay  the  operating  costs  of  the  street 
railway  in  the  city  of  Worcester  and  thus  no  burden  would  be 
thrown  upon  patrons  using  the  street  railway  lines  of  the  com- 
pany outside  of  the  city  limits  by  reason  of  any  lack  of  revenue 
Jerived  from  the  operation  of  the  road  within  the  city.  In  view 
of  this  situation  it  was  determined  by  the  Public  Service  Com- 
niission  that  a  trial  of  the  tariff,  as  then  arranged,  should  be 
made^  and  that  in  the  event  of  the  company  failing  to  derive 
revenue  in  the  city  of  Worcester  sufficient  to  meet  the  needs  of 
the  company,  application  later  might  be  made  for  an  increase  in 
the  fare.  Experience  demonstrated  that  the  revenue  derived 
in  the  city  of  Worcester  under  the  5-cent  fare  was  insufficient  to 
meet  the  needs  of  the  company.  Accordingly,  on  January  2, 
1920,  the  Department  issued  an  order  authorizing  the  fares  to 
be  increased  in  that  city  to  6  cents  until  otherwise  ordered.  This 
became  eflFective  January  4,  1920.  Meanwhile,  dissatisfaction 
had  been  expressed  by  the  patrons  of  the  street  railway  as  to 
the  limits  of  some  of  the  zones.  Because  of  this  dissatisfaction, 
the  Commission  ordered  a  hearing  upon  the  entire  tariff  of  the 
company,  to  be  held  on  the  14th  day  of  January,  1920.  There- 
upon, on  the  14th  day  of  January  and  the  22nd  day  of  January', 
1920,  public  hearings  were  held  in  relation  to  the  proposed 
changes  in  the  zones  and  as  to  the  advisability  of  any  change 
in  the  fares  in  the  city  of  Worcester.  Before  any  final  deter- 
mination was  made  in  relation  to  the  questions  raised  at  these 
hearings,  it  became  evident  to  the  Department  that^  unless  an 
increase  in  fares  was  permitted,  there  was  serious  doubt  as  to 
wliether  the  road  could  continue  to  be  operated  by  the  company. 
This  condition  was  due  in  large  part  to  the  very  severe  condi- 
tions experienced  by  the  company  in  January  and  February, 
due  to  heavy  falls  of  snow  and  the  accumulation  of  ice.  Accord- 
ingly, on  March  3,  1920,  the  Department  authorized  a  tempo- 
rary increase  in  fares  of  1  cent  in  the  city  of  Worcester  and  1 
cent  in  each  of  the  zones  outside  of  the  city  of  Worcester,  to  take 
eflFect  March  7,  1920,  and  ordered  tiat  the  whole  question  of  the 
fares  upon  the  Worcester  Consolidated  Street  Railway  be  set 
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do^-n  for  a  hearing  on  April  1,  1020.  Since  that  hearing  certain 
modifications,  made  in  the  tariff,  in  relation  to  the  zones,  bv  the 
compan;^'  in  agreement  with  local  authorities,  have  been  approved 
by  the  Department. 

[1]  Every  scheme  of  creatins^  a  zone  system  leads  to  some 
dissatisfaction.  The  communities  having  become  aconslonied 
to  a  certain  area  where  one  fare  applied,  it  is  (rlnious  tliat  any 
plan  dividing  the  area  into  zones  leads  to  dissatisfaction  on  the 
part  of  those  who  are  injuriously  affected  by  the  limits  estab- 
lished. There  seems  to  be  no  practical  way  in  which  this  dissat- 
isfaction can  be  eliminated.  If  a  z:*i»e  limit  on  a  line  running: 
east  and  west  is  moved  500  feet  to  the  east,  to  satisfy  certaiu 
patrons,  it  necessarily  shortens  the  zone  to  the  east,  and  those 
patrons  of  the  railway  traveling  to  or  from  the  east,  wlio  desire 
to  take  or  leave  cars  within  the  500  feet  obviously  become  dis- 
satisfied because  they  are  obliged  to  walk  to  or  from  the  beginning 
of  liie  zone  or  pay  an  additional  fare  where  l>efore  they  traveled 
for  a  single  fare.  On  the  other  hand,  it  seemed  to  be  the  opin- 
ion  of  the  great  majority  of  the  persons,  who  testified, at  the 
hearings  before  the  Department,  that  the  zone  system  was  pref- 
erable to  the  old  areas  originally  established  upon  the  5-eent 
basis  with  an  increase  in  the  fare  in  those  areas  to  10  cents. 
There  seems  to  be  no  practical  metluKl  in  the  operation  of  a 
street  railway  of  charging  upon  a  mileage  basis  by  reason  of  the 
very  obvious  diificulties  involved  in  the  collection  of  faies. 

The  Department  is  of  the  opinion  that  the  tariff,  as  establislied, 
should  be  approved.  The  street  railway  cannot  be  operated  and 
pay  its  operating  expenses  without  receiving  the  necessary  rev- 
enue. There  is  no  revenue  available  to  a  street  railway  other 
than  that  derived  from  passengers,  a  small  amount  derived  from 
advertising,  and,  in  some  instances,  revenue  derived  from 
freight.  Consequently,  if  the  road  is  to  operate,  substantially 
the  whole  of  the  amount  of  money  necessary  to  meet  the  operat- 
ing expenses  must  be  derived  from  tlie  passengers.  We  find 
that  the  increases  in  fare  provided  by  the  tariff  are  required  for 
the  reasonable  needs  of  the  company. 

It  was  argued,  with  vigor  and  earnestness,  by  the  mayor  of 
Worcester,  that  the  company  should  return  to  a  5-cent  fare  in 
the  city  of  Worcester  with  a  2  or  S-cent  transfer  to  points  be- 
P.U.R.1920O. 
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yond  the  city  ball.  We  do  not  believe  we  would  be  justined  In 
accepting  the  Buggrstion  of  the  mayor.  Experience  has  do;nr.ii- 
strated  that  a  5-cent  fai-e  to  the  city  hall,  which  amounts  to  rl.? 
same  as  a  5-cent  fare  with  a  5-eent  transfer,  did  not  pay  the  op- 
erating e?rpenses  of  the  road.  Thus,  it  is  difficult  to  see  how  a 
6-cent  fare  with  a  smaller  transfer  charge  will  meet  the  situa- 
tion. Moreover,  a  public  board  should  l»ositate  to  substitute  its 
judgment  as  to  whether  a  higher  or  lower  fare  will  result  in  a 
greater  revenue  to  a  roaxl  which  is  being  operated  without  ckv 
]U'otit.  The  owners  of  the  road  have  their  capital  at  slake.  Or- 
dinarily they  have  no  other  interest  than  to  make  the  road  pay 
i:nd  the  public  has  the  advantage  of  their  experience.  Further- 
more, there  is  a  limit  to  which  fares  may  be  raised  and  the  lu- 
cerne increased.  This  is  necessarily  appreciated  by  the  officials 
of  the  road.  Thus  in  the  case  of  a  sti-eet  railway  company  that 
is  not  earning  a  dividend,  like  this,  the  interests  of  the  public 
and  the  company  are  identical.  In  circumstances  like  the  pres- 
ent, only  where  it  is  manifest  that  a  lower  fare  will  so  increftse 
the  traffic  as  to  bring  a  larger  return  than  the  higher  fare,  shouul 
a  sui>ervising  board  substitute  its  judgment  for  that  of  the  cff.- 
cials  of  the  road.  The  ownera  of  a  public  service  corporatl<  u 
have  certain  constitutional  rights,  one  of  which  is  that  they  are 
ontitlod  to  receive  a  fair  return  upon  their  capital  invested  in 
the  public  enterprise.  If  it  be  not  a  constitutional  right,  at 
least  it  is  a  right  established  by  our  statutes.  It  is  provided  in 
§  17  of  chapter  784  of  the  Acts  of  1913  that  the  carrier  is  tu- 
titlf  (1  to  ni«kp,  demand,  and  receive  just  and  reasonable  charprs 
for  its  service.  A  fare,  which  denies  to  the  carrier  a  reasoiiai>le 
return,  cannot,  in  our  judgment,  be  called  a  just  and  reasonaHe 
charge. 

In  a  case  like  the  present,  where  the  street  raihvay  has  been 
unable  for  some  years  to  pay  any  dividend  to  its  stockholders, 
this  Commission  would  not  be  acting  in  conformity  with  \ho. 
statutes  if  it  denied  a  reasonable  increase  of  fares  to  the  com- 
pel ny. 

[2]   It  was  strongly  urged  by  the  chamber  of  commerce  of 

the  city  of  Worcester  that  the  zone  system  as  applied  in  the  cirv 

of  Worcester  should  be  abolished  and  that  the  company  sho.iltl 

return  to  the  principle  of  a  single  flat  fare,  good  throughout  the 
r.U.IMl)2f}C. 
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city  of  Worcester  with  universtil  transfers  within  the  citv  limits. 
This,  in  all  probability,  xvould  mean  a  10-cent  flat  fare.  What 
we  have  already  said  perhaps  disposes  of  this  suggestion,  but 
theie  are  other  considerations  which  would  seem  to  prevent  iis 
from  adopting  this  suggestion.  The  initiation  of  fares  is  with 
the  company  and  not  with  this  Commission.  Section  22  of  the 
Public  Service  Commission  Law  (chapter  784  of  the  Acts  of 
1913)  provides  as  follows: 

.Whenever  the  Commission  shall  be  of  o;)iiiiun,  after  a  hear- 
ing had  upon  its  own  motion  or  upon  complaint,  that  the  rates, 
fares,  or  charges  or  any  of  them  demanded,  exacted,  chai-god, 
or  collected  by  any  common  carrier  now  or  hereafter  subject  to 
its  jurisdiction,  for  any  services  to  be  performed  within  the  com- 
monwealth, or  the  regulations  or  practices  of  such  common  <»iii- 
rier  affecting  such  rates,  are  unjust,  unreasonable,  unjustly  dis- 
criminatory, or  unduly  preferential  or  in  any  wise  in  violati<m 
of  any  provision  of  law,  or  that  the  rates,  fares  or  charges  or  any 
of  them  chargeable  by  any  such  common  carrier  are  insufficient 
to  yield  reasonable  cranpcusation  for  the  service  rendered  and 
are  unjust  and  unreasonable,  the  Commission  shall  determine 
the  just  and  reasonable  rates,  fares,  and  charges  to  be  charged 
for  the  service  to  be  pei'formcd,  and  shall  fix  the  same  by  order 
to  be  served  upon  every  common  carrier  by  whom  such  rates, 
fares,  and  charges  or  any  of  them  are  thereafter  to  be  obseived. 

We  view  this  provision  of  the  statute  to  mean  that  when  we 
find  that  rates  demanded  are  unjust,  unreasonable,  unjustly  dis- 
criminatory, or  unduly  preferential,  we  may  then  determine  the 
just  and  reasonable  rate  thereafter  to  be  charged.  Necessarily, 
however,  this  involves  first  a  finding  of  this  Commission  that 
the  rate  charged  by  the  company  is  um'casiuable  before  we  can 
establish  the  reasonable  rate  to  be  charged  in  its  place.  Upon 
the  evidence  presented  at  the  hearings  and  from  our  investiga- 
tions we  cannot  say  that  the  rate  provided  in  the  tariff  of  the 
company  for  the  city  of  Worcester  is  unreasonable  or  unjust. 
Consequently,  we  feel  we  ought  not  to  attempt  to  substitute  a 
rate  in  its  place,  even  though  there  may  be  some  argument  that 
the  plan  proposed  might  work  to  the  better  advantage  of  the 
company. 

Thus,  as  we  approach  the  question,  the  only  issue  for  our  con- 
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sideration  is  whetlicr  the  rates  of  fare  estaWisliod  by  the  tariff 
are  in  any  wav  unduly  prefen»ntial  or  discriminator  v.  Varia 
tions  in  the  length  of  the  ride  permitted  for  a  single  fare  are  iiu- 
jio-^sible  to  avoid.  The  man,  who  rides  for  a  distance  of  half  the 
zone,  necessarily  pays  as  niuch  as  the  man  who  rides  the  entire 
k'u«ith  of  the  zone.  Practical  and  local  considerations  often  re- 
(luire  the  making  of  one  zone  somewhat  longer  than  another.  A 
Ioniser  zone  ina\'  often  be  justified  by  reason  of  the  density  of 
traflic  in  that  zone  as  compared  with  that  of  shorter  zones.  .A 
piactical  test  may  demonstrate  the  advisability  of  minor  modifi- 
cations in  the  plan.  We  understand  that  most  of  the  dissatis- 
faction with  zones  has  been  obviated  by  changes  in  the  tariff 
since  the  hearing,  and  others  are  in  process  of  adjustment  Sug- 
gestions for  such  modifications  when  presented  to  the  Commis- 
sion will  receive  its  careful  consideration.  On  the  whole,  we 
find  that  the  zones  as  laid  out  under  the  tariff  as  now  amended 
cannot  be  said  to  be  unduly  preferential  or  discriminatory.  Ac- 
cordingly, it  is 

Onlen-ed,  That  the  tariff  as  now  filed  by  the  company  be  ap- 
proved. 

Note. — Rates. 

1.  In  generalf    76S, 
II.  Powers  of  court,   760. 
til.  Pou'^ra  of  CommisHion,     769. 
IV.  Powers  of  munieipttUtih     771. 

F.  Factors  to  J>e  considered  4n  determining  reaaonmWenm^,  771. 
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I.  In  general. 

In  Tlo  Hoi  yoke  Street  R.  Co.  P.  S.  C.  2473,  Oct.  31,  1919,  the 
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Massachuaetis  Public  Service  Commission,  in  discussing  TariouB 
plans  for  increasing  the  revenue  of  a  street  railway  company,  said : 
'^The  initiative,  with  respect  to  the  plan  which  should  be  adopted, 
Testa  under  the  law  with  the  «ompauy.  The  company  is  in  the  most 
favorable  position  to  obtain  an  accurate  and  intimate  knowledge  of 
traffic  conditions,  and  the  co-operation  of  the  public  is  so  essentiai 
to  its  successful  operation,  that  it  is  bound  by  self-interest,  not  only 
to  make  provisioa  for  its  revenue  requirements,  but  to  accomplish 
that  result  through  such  a  rearrangement  of  existing  fares  as  will, 
in  its  judgment,  be  least  likely  to  provoke  serious  protest  from  its 
patrons.  For  that  reason,  proper  weight  should  be  given  to  the  judg- 
ment of  the  operating  officials  of  the  company,  and  the  Commission 
would  not  be  warranted  in  disallowing  the  plan  which  they  have  pro- 
posed unless  it  can  be  shown  that  some  alternative  plan  will  yield 
the  needed  increase  in  revenue  with  less  burden  to  the  riding  public.'^ 

II.  Fotrers  of  court. 

In  Apollo  V.  Apollo  Water  Works  Co.  Complaint  Docket  No, 
192,  Dec.  23,  1919,  in  speaking  of  the  power  of  courts  in  reference 
to  rates,  the  Pennsylvania  Commission  said:  "The  passage  of  the 
Public  Service  Company  Law  relieved  the  courts  from  the  respon- 
sibilities theretofore  in  matters  of  this  kind  devolving  upon  them. 
It  created  the  Commission  and  provided  for  its  organization  with  the 
end  in  view  that  thorough  inquiry  of  all  the  facts  and  conditions  in- 
volved in  and  surrounding  each  utility  as  of  the  date  Or  period  of 
the  investigation  should  be  made.  The  courts,  under  the  act  then 
invoked,  had  no  other  duty  than  to  weigh,  with  judicial  scales,  such 
testimony  as  litigants  might  present.  They  had  no  duty  of  making 
independent  inquiry.  They  possessed  no  inquisitorial  authority, 
and,  under  the  law,  were  charged  with  no  consequent  responsibility. 
Not  so  with  this  Commission.  It  is  in  a  sense  a  party,  it  requires 
evidence  to  be  furnished,  it  furnishes  evidence  itself,  and  conducts 
an  investigation  in  each  case  supplemental  to,  but  nevertheless  in- 
dependent of  the  evidence  which  either  party  may  submit/' 

IMt,  Powers  of  Commission.  ^ 

In  Apollo  V.  Apollo  Water  Works  Co.  Complaint  Docket  No.  192, 
Dec.  23,  1919,  the  Pennsylvania  Commission  held  that  it  had  power 
to  inquire  ab  initio  into  the  property  used  and  useful  devoted  to 
public  service,  to  ascertain  thereof,  notwithstanding  in  foVmer  years 
ihe  courts  may  have  reached  a  decision  upon  a  state  of  facts  then 
existing,  since  the  Commission  is  a  successor  of  the  courts  so  far  as 
rate  making  is  concerned. 

In  Be  Idaho  Power  Co.  Case  No.  350,  Order  No.  677,  March  27, 
1920,  the  Idaho  Commission  said :  ''The  Commission  is  charged  with 
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the  legal  responsibility  and  duty  of  establishing  rach  rates  for  pub- 
lic utilities  under  ite  jurisdiction,  including  applicant  herein,  as 
will  produce  sufficient  funds  to  meet  the  necessary  maintenance  and 
operating  eipenses,  including  taxes,  to  provide  an  adequate  depre- 
ciation reserve  and  to  pay  a  fair  and  reasonable  return  on  the  value 
of  the  property  of  such  utilities  devoted  to  public  service." 

In  Be  Valley  Home  Teleph.  Co.  T— 206,  Dec.  4,  1919,  the  Mich- 
igan Commission  held  that  it  had  jurisdiction  to  hear  and  deter- 
mine an  application  of  a  telephone  company  for  an  increase  in  rates 
in  the  city  of  Bay  City. 

In  Black  v.  New  Orleans  R.  &  Light  Co.  (1919)  —  La.  — ,  82 
So.  81,  the  supreme  court  of  Louisiana  held  that  a  city  having  power 
to  contract  with  a  railroad  as  to  what  terms  and  conditions  it  might 
operate  under  within  the  city  limits,  had  the  further  power  to  modify 
such  contract  at  any  time  with  the  consent  of  the  railroad  com- 
pany. 

In  Flora ville  Rural  Teleph.  Co.  v.  Southwestern  Bell  Teleph. 
Co.  Xo.  ^961,  Oct.  27,  1919,  it  was  held  that  agreements  between 
long  distance  telephone  companies  and  local  companies  with  reference 
to  toll  rates  are  subject  to  the  jurisdiction  of  the  Illinois  Commission. 

In  East  Jordan  Chemical  Co.  v.  East  Jordan  *  S.  R.  Co.  D— 1227, 
Oct.  10,  1919,  it  was  held  by  the  Michigan  Commission  that  the  con- 
tract known  as  the  "Short  Line  Form — For  Railroads  Having  Com- 
petitive Traffic,"  does  not  oust  the  state  of  taking  jurisdiction  over 
intrastate  rates  of  a  railroad  company. 

In  Re  Seymour  Water  Co.  Xo.  5033,  it  was  held  by  the  Indiana 
Commission  that  a  contract  between  a  water  utility  and  a  city  pro- 
viding for  rates  to  be  charged  and  approved  by  the  Commission, 
though  binding  between  the  parties,  did  not  in  any  way  bind  the 
Commission  in  the  exercise  of  its  regulator}-  power  over  rates  at  any 
future  time,  and  that  such  power  was  by  implication  a  part  of  the 
contract. 

The  j^tate  Commission  have  no  power  to  regulate  the  Intrastate 
Tat«'j5  of  railroads  while  tmder  Federal  control.  Bray  Lumber  & 
Box  Co.  V.  Southern  Pac.  Co.  (Cal.)  Decision  No.  6682,  Case  No. 
1079,  Sept.  24,  1919;  Re  Southern  Pac.  Co.  (Cal.)  Decision  No. 
6685,  Case  No.  687,  Sept.  24,  1919. 

Under  the  authority  delegated  by  the  President  to  the  Postnia>ter 
General  pursuant  to  the  joint  resolution  of  Congress  of  July  16, 1D18, 
40  Stat.  904,  c.  154,  authorizing  the  President  to  assume  control  of 
the  telephone  systems  during  the  war,  the  Postmaster  General,  in 
the  exercise  of  such  control,  had  authority  to  fix  intrastate  telephone 
rates.  State  v.  Tri-State  Teleph.  &  Teleg.  Co.  (1919)  —  Minn. 
— ,  173  X.  W.  8o6. 

In  Re  Attica  Teleph.  Co.  No.  4516,  Aug.  6,  1919,  the  Indiana 
Commission  dismissed  a  petition  of  a  telephone  company  for  an  in- 
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crease  in  rates,  it  appeariug  that  the  rates  of  the  telephone  company 
were  under  the  sole  jurisdiction  of  the  Postmaster  General. 

In  Nelson  v.  Stanley,  M.  &  P.  R.  Co.  R-2484,  Aug.  22,  1919,  the 
Wisconsin  Commission  held  that  it  had  no  power  to  change  rates  of 
an  express  company  or  a  railroad  company  which  was  under  Federal 
control. 

In  Atwood-Davis  Sand  Co.  v.  Lowrey,  No.  7103,  Sept.  3,  1919, 
the  Illinois  Commission  said  that  it  was  without  authority  to  pre- 
scribe rates  for  railroads  under  Federal  control. 

In  Re  Mountain  States  Teleph.  &  Teleg.  Co.  Case  No.  180,  De- 
cision No.  302,  Nov.  29,  1919,  the  Colorado  Commission  said  that 
it  would  continue  to  exercise  jurisdiction  to  regulate  rates  in  the 
city  and  county  of  Denver,  notwithstanding  a  decision  of  the 
supreme  court  of  the  state  that  it  did  not  have  such  jurisdiction,  since 
the  Supreme  Court  of  the  United  States  had  issued  a  writ  of  error  to 
the  supreme  court  which  writ  has  been  made  a  supersedeas. 

In  Holt  V.  Chicago  &  E.  1.  R.  Co.  (Ind.)  No.  4777,  Sept.  17, 1919, 
petition  for  reduction  in  miners'  rates  was  dismisBed  for  want  of 
jurisdiction.  t^ 

IV.  Power9  of  tmunicipality* 

In  Watertown  v.  Watertown  Light  &  P.  Co.  (1919)  —  S.  Dak, 
— ,  173  N.  W.  739,  it  was  held  that  where  a  utility  was  operating 
under  a  franchise  fixing  a  maximum  rate  to  be  charged,  which  fran- 
chise the  city  had  power  to  grant,  the  utility  had  the  right  to  in- 
crease its  rates  whenever  it  desired,  so  long  as  it  did  not  exceed 
the  maximum  rate  fixed  ip  the  franchise. 

In  Kalamazoo  v.  Titus  (1919)  —  Mich.  — ,  175  N.  W.  480,  it 
is  said  that  power  to  regulate  rates  of  public  utility  companies  is 
not  a  power  necessary  to  local  self-government,  denial  of  \vhich,  or 
interference  with  the  exercise  of  which  by  the  legislature,  would  be 
interference  with  local  self-conti'ol. 

7.  Factors  to  he  considered  in  determining  reaeonahlenesa. 

In  Re  Municipal  Electric  Light  Svstem,  F— 1691,  Oct:  31,  1919, 
upon  an  application  of  a  municipal  electric  light  system  for  authority 
to  increase  its  rates  to  rural  consumers  owning  and  operating  their 
own  lines,  the  Wisconsin  Commission  said:  "In  arriving  at  the 
cost  of  the  properly  used  and  useful  in  furnishing  power  to  the 
rural  consumers  which  is  made  up  to  large  extent  of  the  above 
equipment,  the  Commission  has  used  the  following  method:  We 
have  assumed  that  the  rural  lines  will  in  some  way  participate  in  the 
use  of  all  the  city's  property,  with  the  exception  of  the  local  dis- 
tribution system ;  that  is,  all  generating  and  transmission  equipment 
will  be  used  by  them  in  proportion  to  the  demand  which  they  will 
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make  for  energy  aad  that  a  part  of  all  general  and  atilitr  equip* 
iiient  should  be  likewise  charged  to  them.  If  we  deduct  from  the 
total  book  value  the  cost  of  the  distribution  system,  we  will  arrive 
at  an  estimated  value  of  the  equipment  which  is  common  to  all  con- 
aumera.  By  applying  average  costs  per  consumer  to  the  distribution 
system — ^the  average  so  used  determined  from  detailed  valuations 
made  by  the  Commission  on  other  similar  plants — we  arrive  at  an 
estimated  value  of  $53,400.  Deducting  this  amount  from  the  total 
book  value  we  have  $119,868  as  representing  the  investment,  the 
fixed  charges  upon  which  the  rural  customers  should  share." 

In  Be  Capital  City  Water  Co.  Case  Xos.  1146,  1147,  March  6, 
1920,  the  Missouri  Commission  said :  'The  conservative  use  of  water 
by  the  patrons  of  the  company  is  a  factor  to  be  considered  in  fixing 
rates.  There  is  a  point  beyond  which  rates  cannot  be  increased 
without  a  consequent  decrease  in  gross  revenue.  The  small  quan- 
tity of  consumption  per  capita  makes  the  fixed  charges  hi^  per 
1000  gallons.  Increased  sales  of  water  will  spread  the  fixed  charges 
over  a  greater  quantity.'^ 

In  Re  Illinois  Northern  Utilities  Co.  No.  8957,  July  17,  1919, 
the  Illinois  Commission  refused  to  grant  an  increase  in  street  rail- 
way rates  where  it  appeared  that  the  service  had  been  very  inade- 
quate, that  the  cars  were  unsanitary,  and  had  not  been  safely 
operated,  and  there  had  been  interruptions  in  the  service  which 
seriously  discommoded  the  traveling  public. 

In  Re  Arkansas  Light  &  P.  Co.  Case  No.  66,  Feb.  23,  1920,  the 
Arkansas  Commission,  in  denying  the  right  of  a  company  to  increase 
its  water  rates  until  better  service  was  provided,  said:  *Tn  the 
minds  of  the  Commission,  however,  the  matter  of  revenues  and  the 
rate  n{  return  on  investment  for  the  various  utility  plants  throughout 
the  state  should  be  a  matter  of  secondary  consideration  and  that  the 
Commission  should  always  look  first  to  the  question  of  satisfactory 
service.  In  our  opinion,  both  the  light  and  water  service  at  Ark- 
adelphia,  for  the  past  year  or  two,  have  not  been  of  that  standard 
to  which  the  consumers  are  entitled  and  this  statement  is  especially 
true  of  the  water  service.  The  Commission,  therefore,  feels  that 
its  duty  in  this  case  is  clear  and  will  issue  an  order  requiring  the 
Arkansas  Light  &  Power  Company  to  make  extended  improvements 
in  its  water  service  in  the  city  of  Arkadelphia ;  will  insist  also  that 
these  improvements  be  made  as  speedily  as  the  present  unsettled 
conditions  will  permit;  will  require  that  monthly  reports  be  filed 
showing  progress  it  is  making  and  will  limit  the  time  in  which  these 
improvements  be  finished  to  four  months. 

^'Any  increase  in  water  rates  at  this  time  will  be  denied.  Thii» 
will  not  be  understood  as  denying  the  company  the  right  to  apply 
for  a  further  hearing  in  this  case  for  increase  in  water  rates  when  it 
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can  be  shown  to  the  satisfaction  of  the  Commission  that  all  improve- 
ments nnder  way  have  been  completed  and  the  pnUic  is  being 
rendered  adequate  serrice/* 

In  Ee  Capital  City  Water  Co.  Cases  Nos.  1146, 1147,  Oct.  30, 1919, 
the  Missouri  Commission  said:  ''Increased  operating  easts  due  to 
ineflBcient  methods,  cannot  be  made  the  basis  for  higlier  rates." 

In  Re  Frankfort  (Ind.)  No.  4958,  Dec.  27,  1919,  it  was  held 
that  in  increasing  the  rates  to  large  power  users,  of  a  municipal 
electric  utility  which  has  made  large  additions  to  its  plants  to  serve 
a  greatly  increased  power  demand,  care  must  be  taken  not  to  fix  such 
rates  at  a  point  beyond  the  point  of  potential  competition  at  which 
such  users  will  be  able  to  generate  current  more  cheaply  in  in- 
dividual plants. 

In  Re  Illinois  Northern  Utilities  Co.  No.  8596,  Oct.  1,  1919,  the 
Illinois  Commission  said:  ^The  Commission  has  often  held  that  a 
rate  for  utility  service  must  be  fair,  alike  to  the  utility  and  to  the 
public;  and  above  all  that  the  rate  shall  not  exceed  the  value  of 
the  service  rendered,  regardless  of  losses  which  are  suffered  by  a 
utility  which  may  inadvisedly  install  a  plant  under  and  amidst 
adverse  conditions,'' 

In  Re  Capital  City  Water  Co.  Cases  Nos.  1146,  1147,  Oct.  30, 
1919,  the  Missouri  Commission  said:  ^'Unreaaonable  rates  cannot 
be  justified  upon  the  claim  that  rates  higher  than  are  reasonable, 
are  neoessary  to  afford  an  adequate  return.'' 

In  Re  Public  Service  Gas  Co.  Nov.  18, 1919,  the  New  Jersey  Com- 
mission, in  granting  an  increase  in  rates,  based  on  the  rates  which 
had  been  in  existence  for  some  time,  said:  "Our  courts  have  sus- 
tained increases  in  existing  rates,  assumed  to  be  just  and  reasonable, 
because  acquiesced  in  by  the  public  for  a  long  period  of  time  and 
demonstrated  by  experience,  to  the  extent  suflScient  to  produce  a 
sufficient  additional  income  to  meet  increased  costs  of  operation." 

In  Re  Illinois  Northern  Utilities  Co.  No.  8957,  July  17,  1919, 
the  Illinois  Commission  held  that  upon  an  application  for  an 
increase  in  rates,  the  burden  is  upon  the  petitioner  to  show  that  the 
existing  rates  are  unjust  and  unreasonable,  and  that  the  proposed 
increaae  is  justified* 

VI.  Kinds  of  raieB. 

In  He  Hayward  Electric  Liffht  &  P.  Co.  TJ-1761,  Dec.  24,  1919, 
the  Wisconsin  Commission  said:  "The  advisability  of  changing 
from  a  flat  rate  to  a  metered  rate,  as  a  general  propoaitioBy  haa 
always  been  upheld  by  this  Commission  as  a  matter  of  equity.  That 
a  customer  should  pay  for  service  in*  proportion  to  the  amount  or 
value  as  well  as  the  cost  of  the  service  rendered  is  a  well-established 
principle.    Under  the  flat  rate,  a  customer,  who  usea  hia  in&tallatioa 
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only  occasionally,  must  pay  the  same  rate  as  one  who  uses  his  in- 
stallation continuously,  if  both  installations  are  the  same  size.  If 
then  the  total  revenue  from  all  the  customers  is  in  proportion  to 
the  cost  to  the  company  of  the  total  energy  furnished,  the  short 
time  user  must  pay  many  times  his  proper  share  and  the  long  hour 
user  much  less  than  his  fair  proportion. 

'There  is,  moreover,  no  incentive  toward  economy  in  the  use  of 
energy  under  the  flat  rate.  This  is  to  the  utility  a  very  important 
consideration  both  on  account  of  cost  of  this  extra  generation  and  on 
account  of  loading  down  of  the  generating  equipment  which  may 
mean  the  installation  of  additional  equipment  to  take  care  of  new 
customers  when,  under  the  metered  system,  this  might  be  uunece:^- 
sary.  Another  consiileration  sometimes  enters  into  the  case  of 
h3'draulic  plants.  During  periods  of  low  water,  the  water  used  in 
generation  may  exceed  the  stream  flow  in  which  case  the  load  must 
be  cut  off  either  in  part  or  temporarily  in  entirety/* 

In  Bath  v.  Bath  Electric  &  Gas  Light  Co.  Case  No.  6531,  Dec. 
2,  1919,  the  New  York  Commission  said:  "Ther«  are  well-rec-o?- 
nized  expenses  of  a  gas  company  that  are  incurred  annually  by 
keeping  its  plant  connected  to  the  gas  fixtures  and  appliances  on 
consumers  premises  and  standing  always  ready  to  serve  one  or  all 
of  its  consumers  with  gas  at  any  time.  These  expenses  are  in  addi- 
tion to  the  actual  cost  of  making  the  gas  itself.  The  company  must 
meet  its  operating  costs  but  it  makes  little  difference  to  it  whether 
the  revenue  comes  from  'minimum  bills'  or  'service  charges.'  The 
minimum  charge  seems  to  be  unfair  to  the  consumers  who  are  using 
considerably  more  than  the  minimum.'* 

VII'  Effect  of  cofUracU, 

In  Re  Eastern  Pennsylvania  Power  Co.  July  14,  1919,  the  New 
Jersey  Commission  said:  "In  the  opini(m  of  the  Board  the  policy 
which  should  control  in  considering  contracts  at  nonstandard  rates 
is  as  follows:  The  community  is  benefited  when  the  utility  ac- 
quires all  the  load  to  which  it  is  economically  entitled,  on  a  fair 
basis  of  cost  in  each  ease.  But  when  the  load  is  obtained  by  offering 
rates  at  less  than  cost,  to  meet  private  competition,  the  resulting 
benefits  to  the  utility  and  the  consumers  in  question  comes  out  of 
other  consumers;  there  is  then  no  economic  benefit  to  the  com- 
munity and  in  addition,  there  is  unfair  discrimination  as  betwreen 
consumer  and  consumer.  The  Board  is  of  the  opinion,  further,  that 
all  contract  rates  should  be  based  on  general  achedules  of  rates  open 
to  alt  customers  in  each  class  so  that  the  time,  character,  and 
quantity  of  use  of  the  facilities  of  the  utility  shall  be  the  factors 
determining  the  bill  of  the  customer.     Contracts  under  auch  con- 
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ditions  caanot  be  condidered  m  dificriminatory  or  preferential  under 
properly  formed  rate  schedules." 

In  Shreyeport  v.  Southwestern  Gas  &  B.  Co.  (1919)  258  Fed. 
59,  the  couri;  said  that  if  two  franchises  acquired  by  assignment 
and  operated  under  one  company  provide  different  rates,  tliere  is 
no  good  reason,  why  the  company  should  have  the  riglit  to  demand 
the  higher  rate,  rather  than  that  the  city  should  have  the  right  to 
demand  the  lower,  and  there  is  certainly  no  good  reason  why  the 
city  should  not  demand  the  rate  under  the  more  favorable  fran- 
chise when  it  is  so  specifically  provided  in  the  franchise  last  acquired 
by  the  company. 

VIll.  Filed  9chedHleSf  date,  etc. 

In  Proprietors  of  Cornish  Bridge  v.  Pitts  (1919)  —  N.  Hamp. 
— ,  107  Atl.  626,  it  was  held  that  a  schedule  of  rates  was  not 
illegal,  although  it  was  not  sworn  to,  where  the  statute  provides  that 
an  oath  is  prescribed  only  in  such  manner  as  may  be  required  by 
the  Commission,  and  the  Commission's  order  relative  to  the  filing  of 
schedules  did  not  call  for  an  oath.  It  was  also  held  that  a  schedule 
of  rates  was  properly  filed  where  the  schedule  was  prepared  and 
filed  by  the  treasurer  of  the  company  after  informal  consultation 
with  the  directors  who  delegated  the  task  to  him. 

tX,  Rates  of  partiatlar  utiiities. 

a.  Electricity. 

In  Re  Municipal  Electric  Light  System,  U-1591,  Oct.  31,  1919, 
an  application  of  a  municipal  utility  to  increase  its  rates  to  rural 
consumers  owning  and  operating  their  own  lines,  the  Wisconsin 
Commission  said:  ^'In  determining  a  demand  for  the  rural  con- 
sumer, we  have  considered  the  following:  It  is  common  practice 
for  rural  consumers  to  have  individual  transformers  and  supposedly 
these  transformers  represent  the  consumer's  approximate  individual 
demand.  We  would  also  mention  that  a  large  part  of  the  energy 
furnished  rural  lines,  like  the  ones  in  question,  is  consumed  in 
transformer  losses  and  it  appears  that  the  consumer  should  pay  a 
part  of  his  rental  at  least  in  proportion  to  his  transformer  capacity 
or  his  demand.  The  demand  charge,  just  determined,  is  based  on 
the  station  peak  and  takes  into  account  the  diversity  factor  for 
the  system.  To  assess  this  charge  directly  to  the  farmer  consumer 
on  a  transformer  capacity  basis  does  not  of  course  consider  the 
diversity  factor  of  the  farmer  line.  In  view  of  this  fact  we  believe 
that,  all  things  considered,  a  chai-ge  of  $1  per  kilowatt  of  trans- 
former capacity  for  rural  consumers  will  reasonably  take  into  ac- 
count the  peculiarities  of  the  rural  load  and  will  at  the  same  time 
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eufficieiitly  recompense  the  city  of  StonghtoA  fer  the  energy  ap- 
plied." 

In  Bngels  Copper  Mining  Co.  v.  Great  Western  Vamer  Co.  Deci- 
sion No.  6550,  Case  No.  1271,  Aug.  12, 1919,  whieh  was  a  complaint 
by  a  mining  company  against  excesslTe  charges  for  electricity  by 
the  respondent  company,  the  California  Commission  said:  "Com- 
plainant is  required  to  have  installed  in  motors  a  capacity  much  in 
excess  of  its  simultaneous  power  demand,  and  shows  that  the 
capacity  of  the  transformers,  through  which  it  receives  its  entire 
power  supply,  is  substantially  less  than  the  installed  capacity  of  its 
power  consuming  apparatus.  Complainant  further  shows  from  its 
graphic  recording  meters  that  its  actual  demand  is  even  less  than 
the  rated  capacity  of  its  receiving  transformers.  I  am  in  agree- 
ment with  complainants  contention  that  for  installations  of  the 
size  and  character  of  that  of  the  mining  company  that  the  so-called 
'readiness-to-serve'  charge  is  more  properly  based  upon  the  actual 
demand  made  upon  the  power  company  rather  than  upon  the  con- 
nected load  of  the  consumer.*' 

In  Besidents  of  East  Hampton  v.  East  Hampton  Electric  Light 
Co.  Case  No.  6820,- Aug.  12  1919,  the  New  York  Commission, 
Second  District,  said:  "The  company's  rate  schedules  refer  to 
'lamps.*  It  should  be  understood,  however,  that  *lamp'  does  not  mean 
an  electric  lamp,  but  as  used,  mean  25  watts  of  installed  capacity. 
This  use  is  very  confusing  and  ought  to  be  dropped.  In  the  sug- 
gested rates,  instead  of  *20  lamps'  there  has  been  substituted  *500 
watts^  and  instead  of  making  the  subsequent  charge  follow  on  blocks 
of  '20  lamps>'  it  has  been  arranged  to  increase  with  each  25  watte 
so  that  the  change  in  the  rate  with  increased  installation  will  be 
more  uniform." 

In  speaking  of  the  different  costs  involved  in  rendering  electric 
service  for  which  the  consumer  must  pay  in  his  rates,  the  Commission 
also  said :  "In  the  attached  sch^ules  there  is  shown  an  analysis  of 
this  company's  business  and  its  costs,  in  which  the  attempt  is  made 
to  distribute  all  costs  to  their  proper  sources  and  to  analyze  them 
as  between  the  different  elements  of  ^consumer  cost,'  which  means 
the  expense  required  by  consumers  irrespective  of  what  they  use; 
'demand  cost,'  which  means  the  expense  involved  by  reason  of  the 
rate  at  which  current  is  used  under  nwiximum  demand;  and  'out- 
put cost,'  which  means  the  cost  of  furnishing  the  current  used 
after  the  other  costs  have  been  met." 

In  speaking  of  the  duty  of  an  electric  utility  to  render  service  as 
cheaply  as  possible,  the  New  York  Commission,  Second  District, 
said:  "An  electric  utility  company  owes  a  duty  not  only  to  pro- 
duce energy  for  a  reasonable  return  but,  if  its  production  costs 
require  a  rate  to  the  public  that  is  higher  than  a  rate  based  on 
purchased  power,  it  should  make  arrangem^ats  to  purchase  instead 
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of  manufacture.  The  company  has  a  monopoly  of  and  in  its  fran- 
chise territory,  but  that  very  monopoly  is  granted  to  meet  and  serve 
a  public  need.  That  need  is  only  properly  served  when  the  public 
is  required  to  pay  the  lowest  rate  compatible  with  a  reasonable 
return  on  the  least  expensive  production  and  delivery  of  electric 
energy.** 

In  Public  Service  Commission  v.  Wolf  Point  Blectric  Light  &  P. 
Plant,  Docket  No.  706,  Report  and  Order  No.  273,  Aug.  21,  1919, 
the  Montana  Commission  said:  "Under  the  present  schedules  a 
flat  rate  of  10  cents  per  kilowatt  hour  is  charged  for  industrial 
power  and  no  charge  is  made  for  connected  load.  It  is  the  cus- 
tom of  practically  all  utilities  operating  within  the  state  to  charge 
$1  per  horse  power  per  month  as  a  connection  charge,  plus  a  slid- 
ing scale  of  rates  per  kilowatt  hour  for  current  consumed.  As  the 
utility  furnishes  a  24-hour  service  and  the  operation  of  the  plant 
during  the  daylight  hours  is  practically  to  accommodate  the  few 
consumers  of  power,  it  is  apparent  that  the  present  rate,  without 
a  connected  load  charge,  when  compared  with  tlie  rates  charged  by 
utilities  in  cities  the  size  of  Wolf  Point  and  operating  under  sim- 
ilar conditions,  is  rather  low."  The  Commission  required  an  elec- 
tric company  to  cease  its  practice  of  collecting  a  meter  deposit 
of  $7. 

In  Be  Sierra  &  S.  F.  Power  Co.  Decision  No.  6992,  Application 
No.  3958,  Dec.  27,  1919,  the  California  Commission  held  that 
surcharge  established  for  wholesale  service  for  an  electric  public 
utility  company  was  applicable  to  a  wholesale  consumer  receiving 
service  subsequent  to  the  date  such  surcharge  was  made  effective. 

In  He  Sierra  &  S.  F.  Power  Co.  Decision  No.  6992,  Application 
No.  3958,  Dec.  27,  1919,  the  California  Commission  held  that 
An  electric  utility  which,  under  agreement,  releases  a  portion  of 
its  territory  to  another  utility  of  like  character  for  a  stated  com- 
pensation, is  entitled  to  an  increase  in  such  compensation  in  pro- 
portion to  the  increase  in  rates  which  the  invading  utility  is 
permitted  to  establish  to  consumers  in  the  relinquished  territory. 
Payment  of  a  percentage  on  rates  collected  was  held  to  include 
not  only  the  base  rate  but  a  percentage  of  whatever  surcharge 
should  be  established. 

In  Re  Frankfort  (Ind.)  No.  4958,  Dec.  27,  1919,  it  was  held 
that  a  monthly  minimum  charge  of  50  cents  for  current  sold  by 
a  municipal  electric  utility  for  lighting  purposes  was  found  un- 
reasonably low  and  increased  to  75  cents.  It  was  also  held  that 
a  block  in  a  schedule  of  rates  for  lighting  charged  by  a  municipal 
electric  utility  providing  for  a  charge  of  3  cents  gross  and  2.7 
cents  net,  if  paid  within  fifteen  days,  was  found  unreasonably 
low  as  compared  with  the  cost  of  production  and  increased  to  3.5 
cents  gross  and  3  cents  net. 
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In  Re  Santa  Maria  Gas  &  P.  Co.  (Cal.)  Decision  Xo.  7035, 
Application  No.  4840,  Jan.  17,  1920,  rates  charged  for  surplus 
gas  used  for  power  purposes  were  increased,  although  not  to  the 
extent  that  the  revenue  therefrom  would  provide  a  return  upon 
the  full  value  of  the  property  devoted  to  such  use,  since  deliveries 
for  power  purposes  are  of  a  surplus  product  only  subject  to  dis- 
continuance at  any  time  should  the  supply  necessitate;  and  ac- 
cordingly must  be  made  at  a  rate  which  will  permit  its  use  in 
competition  with  fuel  oil  or  other  fuels. 

o.  Heating. 

In  Re  Central  Illinois  Pub.  Service  Co.  No.  8211,  Sept.  3,  1919, 
the  Illinois  Commission,  in  discussing  the  basis  for  fixing  hot 
water  heating  rates  as  between  the  amount  of  radiation  installed, 
and  the  amount  of  radiation  required,  said:  '^he  record  in  this 
cause  shows  that  the  eomputation  of  required  rediation  is  in  real- 
ity a  determination  of  the  amount  of  heat  lost  from  the  premises 
under  consideration  when  a  temperature  of  70  degrees  Fahren- 
heit is  maintained  with  an  outside  temperature  of  minus  10 
degrees  Fahrenheit.  This  heat  loss  must  be  supplied  to  the  prem- 
ises by  the  utility  and  is  effected  by  the  cooling  of  the  circulating 
water  as  it  passes  through  the  consumer's  radiators.  It  would, 
therefore,  appear  that  the  required  radiation  is  a  measure  of  the 
use  of  the  service  and,  in  absence  of  a  device  for  measuring  the 
actual  number  of  heat  units  supplied,  it  should  be  used  as  the 
basis  of  a  charge  for  service.  If  the  charge  were  based  on  the  radi- 
ation installed  it  would  tend  to  keep  the  amount  of  radiation 
below  the  required  amount  and  the  consumer  would  suffer  accord- 
ingly. This  would  lead  to  controversy  between  the  consumer 
and  the  utility  as  to  the  quality  of  service  and  this  is  to  be  avoided 
whenever  possible.  When  a  consumer  has  the  required  amount 
of  radiation  installed,  he  should  receive  satisfactory  service  at  all 
times  and  it  is  incumbent  on  the  utility  to  perform  its  operations 
properly  and  the  Commission  will  demand  that  this  be  done.^ 

d.  Natural  gan. 

In  Re  West  Virginia  Central  Gas  Co.  Case  No.  929,  March  31, 
1920,  in  speaking  of  a  schedule  of  rates  for  natural  gas,  in  which  the 
rates  increased  with  additional  consumption,  the  West  Virginia 
Commission  said:  ^'As  we  see  it,  the  chief  virtue  in  the  sliding 
scale  upward  is  that  it  will  operate  to  spread  a  limited  supply  of 
a  very  valuable  an^  convenient  fuel  over  a  greater  territory  and 
among  a  larger  number  of  consumers  to  be  used  for  the  purposes 
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for  which  it  is  most  needed.  It  is  impractical  to  limit  the  supply 
any  consumer  may  take  during  a  given  period,  nor  should  the 
price  be  so  increased  as  to  render  gas  a  luxury  to  be  enjoyed 
only  by  those  able  and  willing  to  pay*'' 

In  Ventura  Befining  Co.  v.  Southern  Pac.  Co.  Decision  No. 
6744,  Case  No.  1189,  Oct.  3,  1919,  the  California  Commission 
said:.  ^^The  practice  of  making  rates  for  a  one  line  movement  by 
a  full  combination  of  local  is  not  only  contrary  to  well-estal>- 
lished  principles  of  rate  making,  but  in  view  of  defendants*  prac- 
tices in  construing  rates  from  refineries  of  complainant's 
competitors,  the  imposition  on  complainant's  shipments  of  a  full 
combination  of  locals  is  wholly  unjustified.'' 

In  Re  Oakland,  A.  &  E.  R.  Co.  Decision  No.  6626,  Application 
No.  4625,  Aug.  29,  1919,  the  California  Commission  said:  "In 
establishing  a  passenger  fare  structure  based  on  a  uniform  mile- 
age scale,  some  disturbance  of  differentials  theretofore  existing  is 
bound  to  occur,  but  the  Commission  cannot  for  such  reason  refuse 
to  sanction  a  rate  system  which  is  obviously  nondiscriminatory 
as  between  the  various  commimities  and  localities  affected,  and 
which  has  the  effect  of  preventing  artificial  advantages  attendant 
upon  a  less  scientific  system  of  rate  construction." 

/.  street  raHtpaym, 

In  Chautauqua  ▼,  Chautauqua  Traction  Co.  Case  No.  6527, 
Nov.  25,  1919,  the  New  York  Commission  said:  ''Carriers  should 
provide  in  their  tariffs  reasonable  rules  to  govern  sale  and  use  of 
mileage  ticket  books,  bearing  in  mind  that  the  price  for  which 
sold  as  well  as  rules  governing  use  may  not  only  be  subject  to 
change  upon  complaint  to  the  Commission  but  also  by  the  carriers 
themselves;  and  to  avoid  such  discrimination  and  preference  as 
is  prohibited  by  law  as  well  as  to  avoid  complaints  and  annoy- 
ances to  and  dissatisfaction  by  patrons  carriers  sliould  not  sell  such 
ticket  books  good  for  use  longer  than  one  year  from  date  of  sale, 
such  limit  being  so  qualified  as  to  provide  in  substance  that  in 
case  the  sales  price  is  lawfully  changed  before  expiration  of  time 
limit  such  ticket  will  not  be  honored  for  transportation  but  the 
imused  portions  will  be  redeemed  pro  rata." 

Re  Long  Island  Electric  R.  Co.  No.  2429,  Dec.  10,  1919,  in  auth- 
orizing a  railway  for  permission  to  put  into  effect  a  new  tariff 
schedule  increasing  rates  on  less  than  80  days'  notice,  Glennon, 
Commissioner  said:  "The  expert,  called  in  behalf  of  the  city, 
stated  that,  in  his  opinion,  the  purcha?je  of  one-man  cars  would,  in 
all  probability,  make  an  increase  in  rates  unnecessary.  Testimony 
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adduced,  howerer,  wotdd  seem  to  indicate  that'  tins  railroad  com- 
pany would  have  considerable  difficuitv-  in  borrowing  additional 
capital  in  order  to  oarrj  out  the  auggestion  e^en  if  it  were  deemed 
advisable  to  do  so.  With  a  deficit  of  9978,865.62  sthnng  the  di- 
rectors of  the  road  in  the  face,  no  one,  who  has  given  the  matter 
fair  consideration,  would  advise  an  additional  expenditure  for  a 
new  type  of  car  where  the  outcome  is  so  uncertain.  In  other  words, 
if  the  company  dissolves,  some  other  company  can  take  them  off 
their  hands  so  that  this  company  will  not  be  much  out  of  pocket 
on  the  car.  This  quotation  is  taken  from  the  testimony  of  thecit/a 
expert.  Apparently,  he  was  not  at  all  certain  as  to  the  outcome 
of  such  an  experiment  at  the  time  he  made  the  statement  referred 
to.  It  seems  that  it  is  for  the  best  interest  of  the  people  residing 
ill  the  territory  through  which  this  road  operates  to  have  service 
continued  rather  than  to  have  it  discontinued,  for  if  it  were  dis- 
continued the  result  would  be  that  these  people  would  either  be 
compelled  to  use  a  railroad  line  where  the  charges  are  much  greater 
and  the  stations  not  always  convenient,  or,  in  many  eases,  would  be 
deprived  of  any  service  whatever.*' 

g.  TelephoneB. 

In  Be  Scott  County  Teleph.  Co.  No.  4269,  Oct.  25,  1919,  tte 
Indiana  Commission  said  that  a  telephone  company  had  no  legal 
authority  to  make  an  increase  in  rates  based  upon  the  verbal  per- 
mission of  the  Postmaster  General. 

In  Re  Home  Teleph.  Co.  No.  4266,  Oct.  18,  1919,  it  was  held 
that  rates  established  by  a  telephone  company  on  the  alleged  verbal 
authority  of  an  assistant  to  the  Postmaster  General,  are  unlawful, 
and  the  utility  should  refund  the  difference  between  bills  at  such 
rates  and  the  lawful  rates  on  file  with  the  Commission. 

Re  Commercial  Teleph.  &  Teleg.  Co.  No.  0286,  Oct.  7,  1919,  in 
denying  an  increase  in  telephone  rates,  the  Illinois  Commission 
said:  'This  Commission  without  questioning  the  right  of  the 
Postmaster  General  to  initiate  rate  schedules  covering  long  dis- 
tance service  furnished  by  the  Commercial  Telephone  and  Tele- 
graph Company  during  tiie  period  that  said  telephone  company 
operates  its  plant  and  facilities  under  the  supervision  and  control 
of  the  Postmaster  General  under  authority  of  the  war  resolution 
heretofor  adopted  by  Congress  finds  that  the  method  of  computing 
rates  for  long  distance  telephone  service  as  filed  renders  it  diJSScult, 
if  not  impossible,  to  make  exact  determination  of  the  rate  proposed 
to  be  charged  between  any  two  given  points,  in  the  state  of  Illinois; 
that  the  forms  in  which  the  rates  covered  by  the  application  are 
indicated  do  not  conform  with  the  statute  of  the  stote  of  Illinois  in 
such  cases  made  and  provided,  and  that  the  Commisaion  is  for  that 
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reason  unable  to  give  final  consideration  aft  to  the  reasonableness 
of  snch  toll  and  long  distance  rates  as  it  may  be  propoeed  by  the 
Commercial  Telephone  ft  Telegraph  Company  to  place  in  effect,^ 

In  Be  Chicago  Teleph.  Co.  (Ind.)  Nos.  4406-4413,  Feb.  9,  1920, 
a  telephone  utility  was  authorized  to  keep  in  effect  subscribers  sta- 
tion rates  authorized  by  the  Postmaster  General,  it  appearing  that 
such  rates  did  not  yield  sufficient  revenue  to  pay  cost  of  operation 
and  depreciation. 

In  Be  Union  City  Teleph.  Co.  (Ind.)  No.  49 W,  Jan.  7,  1920,  a 
tal^hone  utility  with  an  exchange  in  Indiana  and  with  subscribers 
m  Indiana  and  Ohio,  was  authorized  to  put  in  force  a  schedule  of 
rates  previously  authorized  by  the  Interstate  Commeree  Commis- 
sion for  its  interstate  business. 

In  Re  Golconda  Teleph.  ft  P.  Co.  I.  ft  8.  Docket  No.  18,  Oct. 
20,  1919,  the  Nevada  Gommisrion  said  that  the  average  rate  in 
Nevada  for  imlimited  business  service,  individual  line,  is  $4.27  per 
month ;  for  4-party  line  unlimited  business  service,  $3.25  per  month ; 
for  unlimited  individual  residence  line  service,  $2.72  per  month; 
and  for  imlimited  4-party  line  residence  service,  $2.01  per  month. 

In  Be  Oregon-Washington  Teleph.  Co.  Pile  XJ-P-243,  P.S.C. 
Ore-  Order  No.  556,  Nov.  29,  1919,  the  Oregon  Commission  said 
that  the  rate  for  desk  telephones  should  be  higher  than  that  for 
wall  telephones,  since  the  maintenance  expense  was  greater  because 
of  greater  liability  to  parts  being  broken  from  falls,  etc.,  and  also 
because  desk  sets  were  required  chiefly  by  large  users  of  telephone 
service  who  are  in  this  manner  required  to  pay  slightly  higher 
rates. 

In  Uni(m  Teleph.  Co.  ^.  Western  County  Farmers  Mut.  Teleph. 
Co.  U-1586,  Aug.  28,  1919,  the  Wisconsin  Commission  required 
a  telephone  company  to  enforce  a  toll  charge  for  calls  originating 
upon  its  line  where  the  connecting  companies  enforced  the  charge 
upon  its  li^es,  it  appearing  that  the  complaining  company  was  los- 
ing a  considerable  revenue  because  of  the  failure  to  enforce  the  toll 
charge,  and  that  some  of  the  subscribers  of  the  complaining  company 
were  making  arrangements  whereby  they  would  be  called  at  certain 
hours  by  subscribers  of  the  connecting  line,  thus  escaping  the  neces- 
sity of  paying  the  toll  charge. 

In  Ee  Southern  Illinois  light  ft  P.  Co.  No.  8052,  Sept.  88,  1919, 

the  Illinois  Commission  reduced  the  rates  for  water,  it  appearing 

that  under  the  increase  rates  which  had  been  in  effect  for  a  year 

past,  the  revenues  of  the  company  were  practically  no  greater  tiian 

they  had  been  under  tJie  previous  schedule  of  lower  rates. 

In  Re  Excelsior  Water  ft  Mining  Co.  Decision  No.  7022,  Appli- 
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cation  No.  4423,  Jan.  9,  1920,  the  California  Commission  held  that 
a  utility  purchasing  water  wholesale  from  another  company  owned 
by  the  same  interests  and  paying  therefor  a  rate  equal  to  that  which 
it  charged  its  consumers,  should  correct  such  method  as  uneconomi- 
cal. 

In  Re  City  of  Rochester  No.  4637,  Sept.  23,  1919,  the  Indiana 
Commission,  in  speaking  of  the  propriety  of  diarging  a  municipal- 
ity for  water  used  for  public  fire  protection,  said:  ^*The  Commis- 
sion is  of  the  opinion  that  a  substantial  sum  should  be  charged  the 
civil  city  and  paid  by  it  out  of  revenue  derived  from  general  taxa- 
tion for  readiness  to  serve  the  fire  hydrants  because  after  all  it  is 
unfair  to  put  the  whole  burden  of  public  fire  protection  upon  the 
water  consumers,  whereas  every  citizen  enjoys  the  advantages  oi 
public  fire  protection  whether  he  is  a  water  oonaumer  or  not." 
.  In  Re  Guilford  Water  Co.  F.  O.  136,  Feb.  18,  1920,  the  Maine 
Commissicm  said :  *' When  the  Guilford  Water  Company  began  the 
building  of  its  system  there  exists  in  Guilford  a  small  water  system 
fiupidied  by  springs  and  through  which  service  was  rendeiod  to 
certain  private  users  and  certain  hydrants.  There  was  laid  in  the 
ground  a  considerable  quantity  of  pipe  and  some  of  this  pipe  and 
some  or  all  of  the  hydrants  were  taken  over  and  used  by  the  water 
company.  The  plan  of  the  water  system  submitted  as  a  part  of  this 
case  shows  how  many  of  these  hydrants  and  how  much  of  this  old 
pipe  was  put  in  use  and  is  at  pres^oit  being  used  by  the  respondent 
'company.  Even  though  these  appliances  came  to  the  company  as  a 
gift  the  circumstances  in  our  judgment  place  the  town  of  Guilford 
in  a  little  different  situation  than  as  though  the  company  had  at  its 
own  expense  produced  all  of  the  facilitiia  with  which  fire  protec- 
tion and  other  public  services  were  being  rendered.  We  conclude 
that  fair  treatment  of  the  town  requires  us  to  value  the  hydrants 
and  the  pipe  which  the  town  contributed  and  to  allow  the  town  a 
fair  return  upon  this  value  in  reduction  of  the  amount  which  it 
otherwise  would  be  required  to  annually  contribute  as  its  share  of 
the  gross  income.'^ 

In  Re  La  Fontaine  Water  Co.  No.  4983,  Dec.  8,  1919,  the  In- 
diana Commission  in  approving  a  franchise  granted  to  a  newly 
organized  water  utility,  in  which  a  rate  of  $12  per  annum  was  pro- 
vided for  consumers  whose  service  is  not  metered,  it  was  urged  that 
such  rate  be  modified  so  as  to  apjAy  at  the  monthly  rate  of  $1  ptf 
month. 
F.ujLinoa 
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STATE  EX  BEL.  PUBLIC  SERVICE  COMMISSION" 

V. 

MISSOUBI  PACIFIC  BAILROAD  COMPANY  et  al. 

[No.  21188.] 
(—  Mo.  — ,  218  S.  W.  310.) 

Mandafntia  —  C(ni9truction  of  interlocking  device  —  Matters  at  issue, 

1.  The  reasonableness  of  the  apportionment  between  two  railroads 
of  the  cost  of  installing  and  operating  an  interlocking  device  is  not 
in  issue  in  an  action  in  mandamus  to  compel  compliance  with  the 
order. 

Mandamus  —  Enforoemenl  of  orders  —  Present  duty. 

2.  Mandamus  will  not  lie  to  enforce  an  order  directing  the  con- 
stmction  of  an  interlocking  device  by  two  railroad  companies  as 
against  the  company  upon  which  the  order  imposes  no^^lpresent  duty, 
but  merely  the  duty  to  pay  a  portion  of  the  eost  after  it  has  been  con- 
structed by  the  other  railroad. 

Orders  —  Construction  of  interJocTcing  device  —  Effect, 

3.  An  order  of  a  Commission,  directing  a  railroad  company  to 
construct  an  interlocking  device,  is  full  authority  for  the  railroad  to 
enter  upon  the  property  of  the  intersecting  railroad  ia  order  to  perform 
its  duties  under  the  order. 

[December  22,  1919.] 

Appeal  from  a  judgment  in  mandamus  directing  railroad 
xsompanies  to  construct  an  interlocking  device;  reversed  as  to 
the  St  Louis  &  San  Francisco  Railway  Company  and  aflirmed 
as  to  the  Missouri  Pacific  Railroad  Company. 

Appearances:  W.  F.  Evans  and  E.  T.  Miller,  both  of  St 
T-ouis,  for  appellant,  St.  Louis  &  San  Francisco  Railway  Com- 
pany ;  H.  H.  Larimore  and  J.  F.  Green,  both  of  St  Louis,  for 
appellant  Missouri  Pacific  Railroad  Company;  A.  Z.  Patterson 
4Uid  James  D.  Lindsay,  both  of  Jefferson  City,  for  respondent. 

Blair,  J. :  This  is  a  proceeding  by  mandamus  to  compel  ap- 
pellant railways  to  comply  with  relator's  order  that  an  interlock- 
ing plant  be  installed  at  the  intersection  of  their  lines  at  Aurora, 
Missouri. 

The  order  referred  to,  in  so  far  as  material  to  the  issues,  reads 
as  follows : 
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''Ordered :  1.  That  the  St.  Louis^  Iron  Mountain  &  Southern 
Railway  Company  and  B.  F.  Bush,  itBi^iver,  and  the  St 
Louis  &  San  Francisco  Railroad  Company  and  James  W.  Lusk, 
William  C.  Nixon  and  William  B.  Biddle,  its  receivers,  be  and 
they  are  hereby  ordered  to  construct,  maintain,  and  operate  an 
interlocking  plant  at  Aurora,  Missouri,  in  accordance  with  the 
plans  filed  with  the  Commission  within  six  months  after  the 
effective  date  of  this  order. 

"Ordered :  2.  That  the  actual  work  of  construction,  operation, 
and  maintenance  be  carried  out  by  the  St.  Louis,  Iron  Mountain 
&  Southern  Railway  and  B.  F.  Bush,  its  receiver. 

"Ordered :  3.  That  the  cost  of  oonstruction,  maintenance  and 
operation  be  divided  as  follows:  St  Louis  &  San  Francisco  Rail- 
road Company  and  its  receivers,  75  per  cent,  and  the  St.  Louis, 
lion  Mountain  &  Southern  Railway  Company  and  its  receivers, 
25  per  cent 

"Ordered :  4.  That  the  St  Louis  &  San  Francisco  Railroad's 
portion  of  the  cost  of  construction,  maintenance,  and  operation 
of  said  interlocking  plant  be  paid  in  monthly  instalments  to  the 
St  Louis,  Iron  Mountain  &  Southern  Railroad  Company. 

"Ordered :  6.  That  this  order  shall  be  in  full  force  and  effect 
on  and  after  the  20th  day  of  June,  1916,  and  that  the  secretary 
of  the  Commission  shall  forthwith  serve  a  duly  certified  copy  of 
this  order  and  report  on  each  of  the  parties  hereto,  and  that  the 
parties  hercfto  notify  the  Commission  within  ten  days  after  re- 
ceipt of  a  copy  of  said  order  and  report,  whether  the  terms  of 
the  order  are  accepted  and  will  be  obeyed." 

Appellants  are,  respectively,  the  successors  of  the  defendants 
named  in  the  order.  For  brevity,  relator  is  hereinafter  referred 
to  as  the  Commission,  and  applicants  as  the  Missouri  Pacific 
and  the  Frisco.  The  predecessor  of  the  Missouri  Pacific  accepted 
tiie  order.  The  Frisco  sued  out  a  writ  of  certiorari  in  the  Cole 
circuit  court,  which  proceeding  it  subsequently  dismissed.  There- 
after appellants  took  no  steps  looking  to  the  carrying  out  of  the 
Conmiission's  order,  and  that  tribunal  directed  its  counsel  to  in- 
stitute this  proceeding,  which  was  done  in  April,  1918.  TTpon 
a  hearing  the  circuit  court  made  the  alternative  writ  mandatory, 
and  both  companies  appealed. 

On  the  hearings  before  the  Conmiission  and  in  this  case  is- 
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the  circuit  court  the  Frisco  offered  in  evidence  a  contract,  dated 
June  2y  1904,  wherein  the  Iron  Mountain,  in  consideration  of  a 
grant  of  'Hhe  right  to  construct,  maintain,  and  operate  a  single 
track  main  line  railroad  over  and  across"  the  Frisco  right  of 
way  and  railroad  at  Aurora,  agreed,  among  other  things,  that 
whenever  an  interlocking  plant  should  be  required  at  this  cross- 
ing, either  by  the  Frisco  or  by  law,  the  Iron  Mountain  would  in- 
stall such  jdant  at  its  own  cost,  and  that  the  expenses  of  opera- 
tion and  maintenance  should  thereafter  be  borne  by  the  two  com- 
panies equally. 

Appellant,  Frisco  Company,  contends  there  is  no  basis  in  the 
evidence  for  a  writ  of  mandamus  against  it;  that  the  order  of 
the  Commission  is  invalid,  in  that  it  unreasonably,  arbitrarily, 
and  unlawfully  ignores  and  violates  the  contract  between  appel- 
lants ;  that  it  impairs  the  obligation  of  that  contract,  takes  and 
damages  its  property  fcjr  public  use  without  just  compensation, 
takes  its  property  without  due  process  of  law,  abridges  its  priv- 
ileges and  immunities,  and  denies  it  the  equal  protection  of  the 
law. 

The  Missouri  Pacific,  though  appealing,  aligns  itself  in  sup- 
port of  the  order  of  the  Commission  and  the  judgment  of  the 
trial  court. 

[1,  8]  I.  It  is  not  contended  the  Commission  lacks  power  to 
compel  the  installation  of  interlocking  plants  at  proper  places, 
and  on  terms  which  are  just  as  between  the  companies  affected. 
There  seems  to  be  no  real  opposition  to  the  installation  of  such 
plant  at  Aurora.  The  contention  arises  over  the  portion  of  the 
order  apportioning  the  expense.  That  question  is  not  open  for 
determination  in  this  case.  So  far  as  concerns  the  Frisco  Com- 
pany the  only  duty  attempted  expressly  to  be  imposed  upon  it 
by  the  order  is  simply  one  to  pay  monthly  a  named  proportion 
of  the  expenses  of  construction,  operation,  and  maintenance  as 
they  accrue.  No  duty  to  pay  arises  until  the  Missouri  Pacific 
has  proceeded  with  the  work  for  at  least  one  month.  There  is 
nothing  expressly  required  of  the  Frisco  until  that  time  has 
coma  Assuming  for  present  purposes  that  mandamus  would 
lie  to  enforce  a  payment  of  money  which  had  become  due  under 
this  order,  we  do  not  think  it  can  be  held  that  the  record  justifies 
the  judgment  of  the  trial  court.     In  order  to  warrant  control 
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by  mandamus,  tliore  must  be  an  existing,  clear,  unconditional, 
l(>gal  right  in  relator,  and  a  corresponding  pieaenty  imperative, 
unconditioual  duty  upon  the  part  of  respondent,  and  a  default 
by  respondent  therein.  State  ex  reL  r.  Associated  Press,  159 
Mo.  410,  60  S.  W.  91,  51  L.R.A.  151,  81  Am.  St.  Rep.  368; 
State  ex  rel.  t.  Thomas,  245  Mo.  65,  149  S.  W.  818;  State  ex 
rel.  V.  Stone,  269  Mo.  334,  190  S.  W.  601.  Many  other  deci- 
sions cited  in  the  briefs,  announce  the  same  doctrine.  The  duty 
of  the  Frisco  under  the  Commission's  order  is  conditioned  upon 
the  doing  in  the  future  of  prescribed  things  by  the  Missouri 
Pacific.  jS'othing  had  been  done  under  the  order  when  this  pro- 
ceeding was  instituted.     The  Frisco  was  not  in  default. 

Kt^spondent  cites  cases  supporting  the  doctrine  that — 

"All  persons  concerned  in  the  separate  but  cooperative  steps 
in  the  attainment  of  the  result  sought  may  be  joined  in  one  writ 
of  mandamus.  One  writ  of  mandamus  may  issue  against  all 
the  oflScers  concerned  in  the  separate  but  co-operative  steps  in 
the  attainment  of  one  result  in  the  performance  of  a  general 
duty." 

The  cases  cited  relate  to  the  use  of  the  v^rit  against  several 
public  officials  whose  co-operative,  though  successive,  action  is 
essential  to  the  end  sought.  This  is  not  such  a  case.  The  pub- 
lic is  chiefly  interested  in  the  crossing  protection.  The  divisicw 
of  expenses  more  particularly  concerns  appellants.  When  the 
plant  is  constructed  and  operated,  the  purpose  which  oonstitutes 
the  foundation  of  the  right  of  the  state  to  interfere  is  accom- 
plished. This  object  ia  covered  by  the  writ  against  the  Missouri 
Pacific.  It  does  not  depend  at  all  upon  the  payment  of  the  sums 
which  may  become  due  from  the  Frisco  to  the  Missouri  Pacific. 

[3]  n.  It  is  suggested  that  the  writ  was  necessary  to  give 
the  Missouri  Pacific  access  to  the  Frisco  right  of  way  for  the 
purpose  of  constructing  the  plant.  There  is  no  express  mention 
of  this  in  the  order  of  the  Commission.  None  was  necessary. 
The  order  of  the  Commission  became,  and  is  full,  authority  for 
the  Missouri  Pacific  to  proceed  to  perform  its  duties  thereunder. 
Under  that  order,  concededly  authorized  in  so  far  as  it  directs 
the  construction  of  the  interlocking  plant,  the  Frisco  has  no 
right  or  authority  to  deny  the  Missouri  Pacific  access  to  the 
crossing  for  the  purpose  of  carrying  out  the  order.    The  letters 
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which  are  offered  to  show  a  refiisal  of  the  Frisco  to  permit  such 
access  were  written  after  this  pix>ceeding  was  b^un,  and  are  not, 
in  our  opinion^  subject  to  that  construction.  In  brief,  they  seem 
to  have  been  designed  merely  to  avoid  any  admission  which 
might  impair  the  right  of  the  Frisco  to  continue  to  insist  upon 
the  terms  of  its  contract,  and  the  contract  also  gives  the  Missouri 
Pacific  the  right  to  enter. 

III.  In  the  view  we  take  of  the  case,  it  is  the  duty  of  the 
Missouri  Pacific  to  proceed  with  the  construction  of  the  plant. 
In  the  event,  the  Frisco  fails  to  pay  the  sums  which  may  be- 
come due  under  the  terms  of  the  oixler  of  the  Commission,  the 
Missouri  Pacific  can  then  invoke  proper  means  to  collect,  if 
under  the  law  and  the  facts  collection  is  legally  possible.  The 
public  is  served  when  the  plant  is  installed.  The  proper  appor- 
tionment of  expense  is  rather  a  matter  between  appellants.  In 
that  proceeding,  the  other  questions  attempted  to  be  raised  in 
this  case  may  be  more  relevant  to  the  issues.  The  judgment  as 
to  the  Frisco  is  reversed;  that  aa  to  the  Missouri  Pacific  is  af- 
firmed. 

Walker,  0.  J.,  and  Williams  and  Williamson,  JJ.,  concur. 

Goode,  J.,  concurs  in  the  result 

Graves,  J.,  concurs  in  separate  opinion. 

Woodson,  J.,  not  sitting. 

Graves,  J.  (concurring) :  I  agree  to  this  opinion  in  so  far 
as  it  holds  that  under  the  order  of  the  Public  Service  Commis- 
sion the  Frisco  is  not  now,  nor  was  it  at  the  institution  of  this 
suit,  in  default  If  the  opinion  means  that  at  the  end  of  the 
month  (admitting  that  the  Missouri  Pacific  proceeds  with  the 
work  under  the  Commission's  order,  and  that  the  Frisco  then 
refused  to  pay  the  monthly  instalments)  the  Frisco  would  not 
be  in  default^  under  the  order,  and  not  subject  to  mandamus  by 
the  Public  Service  Commission,  I  do  not  agree  to  it  My  judg- 
ment is  that  both  companies  must  comply  strictly  with  this  or- 
der, and  then  if  by  any  contract  the  appellants,  as  between  them- 
selvee,  have  any  different  rights^  they  can  litigate  that  question, 
in  a  proper  forums  in  view  of  what  they  think  are  their  contract 
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rights.  The  Public  Service  Commisaioii  is  not  a  court,  and  has 
no  power  to  enforce  contracts.  It  has  power  to  deal  with  intei^ 
locking  systems  (in  the  public  interest),  and  can  apportion  the 
costs  by  its  order.  The  order,  if  reasonable,  as  here^  can  be  en- 
forced. On  the  other  hand,  if  the  raiboads  have  an  agreement, 
the  Commission  should  leave  that  for  court  determination  as 
between  the  parties  to  the  agreement,  but  that  determination 
should  not  in  any  way  affect  the  full  performance  of  the  Com- 
mission's order  in  its  fullest  detail.  Its  order  is  enforceable  for 
public  reasons,  and  under  the  Commission  Act  (Laws  1913,  p. 
556),  enforceable  by  mandamus.  The  violation  of  a  private 
contract  should  be  determined  aftorwaid.  I  think  my  learned 
Brother  so  writes,  but  this  is  to  make  my  own  views  dear.  With 
this  explanation,  I  concur. 

Motion  for  a  rehearing  or  for  modificatiim  of  opinicoi  over- 
ruled, January  26,  1920. 


NICW  TORK  SVPREMS  COURT,  ATTMOULATR  BIVI8ION,  FIRST 

DEPARTMENT. 

BRONX  GAS  &  ELECTRIC  COMPANY 

9. 

PUBLIC  SERVICE  COMMISSION,  First  District  et  sL 
(—  App.  Div.  — ,  ISO  N.  Y.  Supp.  38.) 

Pleading  —  CompiaifU  —  Su^cieno^  —  AUeuf*^ians  of  eonfisoation, 

1.  All^ations,  in  a  complaint  tkat  the  cost  of  the  production  and 
distribution  of  gaa  has  greatly  increased  and  that  the  income  derived 
from  the  sale  thereof  at  a  rate  fixed  by  statute  is  insufiicient  to  give 
a  fair  and  adequate  return,  but  on  the  contrary,  oocasions  a  deficit^ 
if  proven  on  the  trial,  show  the  statute  to  be  unconstitutional  and 
void,  and  gives  the  court  jurisdiction  to  hear  and  determine  the  ques- 
tion of  the  validity  of  the  statute. 

ConstUutianal  law  —  DepatimenU  of  Cfoven^ment  —  Bate  nuilettHr  <w 
legiaUttive  fundian, 

2.  The  regulation  of  public  service  corporations  in  the  fixing  of 
rates  that  they  may  diarge,  belongs  to  the  legislative  department,  and 
not  to  the  judicial  department  of  the  Governm«it. 

Bates  —  BeoMnalOeness  —  RigMs  of  utility. 

3.  A  corporation  engaged  in  a  public  service  or  a  pereoi  devoliig 
P.U.R.1920C. 
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IiIb  property  to  such  use,  i«  bound  to  reader  reasonably  adequate  aenr- 
ioe  for  which  he  is  entitled  to  exact  a  fair  charge. 

Constitutional  law  —  JPue  process  -•  Confiscatory  rates. 

4.  A  rate  fixed  by  the  legislature  or  a  Commission,  whidi  does  nol 
furnish  a  fair  return  upon  the  reasonable  value  of  the  property  de- 
voted to  public  use,  is  eonfiseaiory  and  in  violation  of  the  Oonstitotion 
of  the  United  States,  but  an  act  of  the  legislature  is  presumed  to  be 
oonstitutional  and  should  only  be  declared  luconstitutional  upon  clear 
and  convincing  proof. 

Maies  —  Binding  effect  —  Statute. 

5.  Until  it  is  adjudicated  that  a  rate  is  in  fact  confiscatory,  the 
statute  establishing  it  must  %e  hdd  binding  upon  the  utility. 

Mmte9  —  l^ower  of  Commission  —  Ahsenee  of  statmior^  rates, 

6.  When  a  rate  fixed  by  a  statute  has  been  held  invalid  as  con* 
fiscatory,  a  provision  of  the  statute  creating  the  Commission  that  it 
shall  not  fix  rates  exceeding  those  fixed  by  a  statute,  is  abrogated  and 
the  powers  delegated  to  the  Commission  to  deal  with  cases  where  no 
statutory  provision  exists,  come  into  full  force  and  effect, 

JMssnt  —  ConfiaoaUon  -^  Inwiaterial  factor, 

7.  Upon  the  question  of  the  confiscatory  character  of  a  rate 
schedule,  the  reasonableness  of  a  particular  rate  which  yields  but  one* 
half  of  1  per  cent  of  the  total  income,  is  immaterial. 

Judgments  —  FoUonHng  Federal  decisions. 

8.  A  decision  of  the  United  States  Supreme  Court  that  the  penalty 
clauses  of  a  regulatory  statute  are  unconstitutional,  must  be  followed 
by  the  etate  courts. 

CansMuUonal  Uno  —  Penmltif  dausea, 

9.  The  penalty  dauses  of  the  New  York  Public  Service  Commis- 
sions Law  are  not  unconstitutional  since  they  provide  that  the  court 
shall  remit  the  penalties  or  forfeitures  where  the  utility,  in  good  iaith, 
is  prosecuting  a  suit,  action,  or  proceeding,  to  set  aside  the  action  of 
the  Commission. 

Constitutional  law  —  Equal  protection, 

10.  Ilia  New  York  Public  Service  Commissions  Law  is  not  uncon- 
stitutional as  denying  equal  protection  merely  because  the  legislature 
has  fixed  rates  in  one  locality  while  delegating  the  power  to  tiie  Com- 
mission to  fix  rates  in  other  localities. 

TiUuation  —  Franchises. 

11.  Franchises  which  are  obtained  from  the  state  are  not  property 
devoted  to  the  public  use  upon  the  value  of  which,  the  utility  is 
entitled  to  a  return  from  the  rates  charged  for  servioa. 


Courts  —  Jurisdiction  —  Supreme  court. 

Discussion  of  general  jurisdiction  of  the  supreme  court  of  New 
York  sUte,  p.  7t4. 


[Beoember  19,  1919.] 
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Appeal  from  order  denying  motion  by  plaintiflF  to  ove/rul« 
a  demurrer  and  for  judgment  on  the  pleadings  in  a  suit  for  an 
injunction  to  prevent  the  Public  Service  Commission  from  in- 
terfering with  the  enforcement  of  the  rates  filed  with  it;  order 
reversed.  For  special  term  decision,  see  108  Misc.  180,  P.U.R 
1920A,  512,  178  N.  Y.  Supp.  172. 

Appearances :  Atwater  &  Cruikshank,  of  New  York  City  (Ed- 
ward L.  Blackman,  of  New  York  City,  of  counsel),  for  appel- 
lant ;  Terence  Farley,  of  New  York  City  (George  H.  Stover,  of 
New  York  City,  on  the  brief),  for  respondent;  William  P. 
Burr,  Corporation  Counsel,  of  New  York  City  ( Judsdn  Hyatt, 
of  New  York  City,  of  counsel,  and  John  P.  O'Brien,  of  New 
York  City,  on  the  brief),  amicus  curice. 

Page,  J.:  The  plaintiff  is  a  public  service  corporation,  in- 
corporated in  1893,  pursuant  to  the  Transportation  Corp(»»- 
tions  Law  of  the  state  of  New  York  (Laws  1890,  c.  566),  for 
the  purpose  of  making  and  furnishing  illuminating  gas  and  elec- 
tricity  in  certain  towns  and  villages  which  have  since  then  been 
annexed  to,  and  become  a  part  of  the  city  of  New  York,  being 
a  portion  of  the  borough  of  the  Bronx,  and  the  plaintiff  is  now 
supplying  the  inhabitants  of  that  territory  with  gas  and  electric- 
ity under  franchises  duly  obtained  for  that  purpose.  The  com- 
plaint is  quite  long,  but  may  be  briefly  summarized : 

That  by  chapter  736  of  the  Laws  of  1905,  all  companies  fur- 
nishing gas  to  the  city  of  New  York  were  forbidden  to  charge 
in  excess  of  75  cents  per  1,000  cubic  feet.  That  the  plaintiff 
furnished  gas  to  the  city,  and  the  city  has  refused  to  piiy  more 
than  said  sum.  That  the  same  was  inadequate,  and  has  been 
received  under  protest  by  plaintiff  because  of  such  inadequacy. 
That  by  chapter  125  of  the  Laws  of  1906,  no  company  furnish- 
ing gas  in  the  territory  in  which  the  plaintiff  operated  was  al- 
lowed to  charge  or  receive  in  excess  of  the  following  sums  per 
1,000  cubic  feet:  During  the  years  of  1906,  1907,  and  1908, 
$1.15;  1909,  $1.10;  1910,  $1.05;  and  thereafter  $1.  That 
since  January,  1917,  the  cost  of  production  of  plaintiff's"  gas 
has  increased  so  much  by  reason  of  the  general  advance  in  the 
price. of  labor  and  supplies  that  it  has  l>een  costing  the  plaintiff 
much  more  than  $1  to  produce  1,000  cubic  feet  of  gas.  In  the 
year  1917,  the  operating  expenses  of  its  gas  business  exceeded 
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the  income  by  $177.38,  and,  if  interest  on  bonded  indebtedness 
be  added  to  this,  the  deficit  would  be  $32,855.53.  In  1918,  the 
excess  of  expense  over  income  was  $38,477.66,  and,  with  interest 
on  bonded  indebtedness  added,  $72,446.42.  The  expenses  for 
1919  have  been  heavier  than  in  the  otfier  two  jears,  and  the  de- 
ficit will,  therefore,  be  largen 

•  On  the  theory  that  the  statutes  fixing  the  rate  of  charges  for 
gas  were  unconstitutional  and  void,  on  February  8,  1918,  the 
plaintifF  applied  to  the  Public  Service  Conmiission  for  an  order 
allowing  it  to  charge  $1.50  per  1,000  cubic  feet  of  gas.  The 
Commission  denied  the  application,  on  the  ground  of  lack  of 
power  to  act  in  the  premises.  This  court  aflSrmed  the  proceed- 
ings of  the  Commission.  186  App.  Div.  891,  171  X.  Y.  Supp. 
109i6.  The  plaintiff  then  undertook  to  establish  the  $1.50  vAte, 
and  on  March  11,  1919,  filed  with  the  Public  Service  Commis- 
sion a  notice  that  30  days  thereafter  its  rate  for  gas  supplied  to 
its  customers  would  be  $1.50  per  1,000  cubic  feet.  The  defend- 
ants immediately  threatened  to  prevent  this  increase  by  prosecu- 
tions and  actions  to  recover  penalties.  There  is  a  second  cause 
of  action  alleged,  which  is  not  involved  in  this  appeal.  The  fol- 
lowing is  a  summary  of  plaintiff's  prayer  for  judgment: 

(1)  That  chapter  125  of  the  Laws  of  1906,  in  so  far  as  it  lim- 
its plaintiff  to  a  charge  not  to  exceed  $1  per  1,000  cubic  feet  for 
gas,  be  declared  at  the  present  time,  and  since  January  1,  1917, 
unreasonable,  confiscatory  of  plaintiff's  property,  and  void,  and 
that  the  same  is  not  in  force  as  to  plaintiff,  and  has  been  with- 
out force  or  effect  since  January  1,  1917. 

(2)  For  the  same  relief  from  chapter  736  of  the  Laws  of  1905. 

(3)  That  the  provisions  of  §§  68,  71  [66],  and  72  of  the  Pub- 
lic Service  Commissions  Law  (Consol.  Laws,  c.  48),  except  the 
provision  in  §  66,  subd.  12,  as  to  filing  schedules,  be  declared 
unconstitutional  and  void,  and  not  in  force  as  to  plaintiff. 

(4)  That  the  defendants  and  each  of  them  be  jointly  and  sev- 
eraUy  enjoined  and  restrained  from  in  any  manner  interfering 
with  or  obstructing  the  plaintiff  in  the  collection  ot  recovery  of 
the  rate  or  price  of  $1.50  per  1,000  cubic  feet,  or  such  other 
rate  or  price  as  to  the  court  may  seem  just  or  reasonable  for  gas 
furnished  by  the  plaintiff. 

.  (5)  That  the  penalties  fised  by  §|  56  and  73  of  the  Public 
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Service  CommisBions  Law,  of  $1,000  for  eaoh  violation  thereof, 
be  declared  unreasonable,  oppressive,  unconstitutional,  and  void, 
and  that  the  defendants  jointly  and  severally  be  enjoined  and 
restrained  from  enforcing  or  attempting  to  enforce  said  penal- 
ties, or  any  penalty,  agaihst  the  plaintiff  for  chaiging  or  collect- 
ing for  its  gas  at  said  rate  of  $1.50  per  1,000  cubic  feet,  or  sudi 
other  reasonable  rate  as  the  court  may  fix,  and  from  enforcing 
or  attempting  to  enforce  any  penalty  against  plaintiff  for  col- 
lecting  or  charging  in  the  future  more  than  $1  per  1,000  cubic 
feet  for  gas,  and  from  bringing  or  cenuneneing  any  actions,  pro- 
ceedings, or  prosecutions,  civil  or  criminal,  to  enforce  said  pen- 
alties^ or  any  of  them,  and  from  in  any  way  interfering  with  the 
plaintiff  or  its  property  or  business,  by  the  commencement  or 
prosecution  of  any  civil  or  criminal  action  or  proceeding  founded 
upon  the  violation  of  said  statutes,  or  either  of  th^n. 

(6)  That  the  Public  Service  Commission,  its  members,  and 
their  successors  in  office,  be  enjoined  and  restrained  from  $tr 
tempting  to  fix  or  fixing  any  rate  or  price  to  be  charged  by  plain- 
tiff for  gas,  and  from  beginning  or  conducting  any  proceeding 
against  plaintiff,  or  assuming  any  jurisdiction  over  it  for  that 
purpose,  or  for  the  purpose  of  preventing  plaintiff  irom  demand- 
ing or  collecting  for  its  gas  at  the  rate  of  $1.50  per  1,000  cubic 
feet,  or  at  such  other  rate  as  to  the  court  may  seem  proper. 

The  defendant,  the  Public  Service  Commission,  has  demurred 
to  the  first  cause  of  action  upon  the  grounds,  first,  that  the  court 
has  not  jurisdiction  of  the  subject  of  the  action;  second,  that 
the  facts  stated  are  not  sufficient  to  constitute  a  cause  of  action. 

[1]  If  it  shall  be  proved  upon  the  trial  that  the  facts  alleged 
in  the  complaint  are  true,  with  reference  to  the  cost  of  the  pro- 
duction and  distribution  of  gas  and  that  the  income  derived  from 
the  sale  thereof  at  the  rate  fixed  by  chapter  125  of  the  Laws  of 
1906  is  insufficient  to  give  a  fair  and  adequate  return,  bat,  on 
the  contrary,  occasions  a  deficit,  the  statute,  although  valid  in 
its  inception,  would  have  become,  by  reason  of  changed  condi- 
tions, unconstitutional  and  void,  because  confiscatory,  and  the 
court  has  jurisdiction  to  hear  and  determine  this  questi<m.  Mu- 
nicipal Gas  Co.  V.  Public  Service  Commission,  225  iNT.  Y.  89, 
P.U.R.1919C,  364,  121  N.  E.  772.  The  complaint,  therefore, 
to  this  extent,  at  least,  states  facts  sufficient  to  constitute  a  cause 
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of  aetion  of  which  the  court  would  have  jurisdiction.  We  might 
rest  our  decision  on  this  statement.  It  is  well  settled  that,  if 
the  facts  stated  are  sufficient  to  constitute  any  cause  of  action, 
the  complaint  is  good  as  against  a  demurrer  for  insufficiency. 
There  are,  however,  facts  alleged  upon  which  further  relief  is 
demanded  than  Aat  appropriate  to  the  declaration  of  the  Act 
of  1906  to  be  unconstitutional,  which  have  been  fully  and  ably 
discussed  by  counsel,  which  we  feel  jhould  be  oonsidered  at  this 
time,  that  the  issues  upon  the  trial  may  be  limited  and  expense 
Mved  to  the  litigants,  and  also  that  these  questions,  involving 
the  public  interest,  which  may  be  raised  by  other  like  public 
eervioe  corporations,  situated  as  is  this  plaintiff,  should  be  now 
determined. 

First.  The  plaintiff  asks  this  court  to  determine  that  $1.50 
per  1,000  cubic  feet  is  a  just  and  reasonable  rate  for  it  to  charge 
for  its  gas,  or  to  fix  what  would  be  a  just  and  reasonable  rate,  and 
to  enjoin  the  Public  Sei*vice  Commission  and  the  other  defend- 
ants from  interfering  with  the  collection  of  such  rate  by  any  ac- 
tion or  proceeding,  civil  or  criminal.  This  is  beyond  the  limits 
of  the  jurisdiction  of  the  court 

It  is  a  principle  of  the  common  law,  early  declared  and  long 
recognized,  that  where  any  one  devotes  his  property  to  a  use  in 
which  the  public  has  an  interest  he  must  submit  to  public  regu- 
lation and  control,  to  give  proper  and  adequate  service,  and  to 
charge  only  a  reasonable  price.  The  right  to  exercise  this  con- 
trol and  regulation  has  always  been  vested  in  the  legislature, 
and  not  in  the  judicial  branch  of  the  Government.  As  was  said 
by  the  United  States  Supreme  Court  in  the  leading  case  in  this 
country  on  this  subject: 

"It  is  insisted,  however,  that  the  owner  of  property  is  entitled 
to  a  reasonable  compensation  for  its  use,  even  though  it  be  clothed 
with  a  public  interest,  and  that  what  is  reasonable  is  a  judicial, 
and  not  a  legislative,  question4  As  hafi  already  been  shown,  the 
practice  has  been  otherwise.  In  countries  where  the  common 
law  prevails,  it  has  been  customary  from  time  immemorial  for 
the  legislature  to  declare  what  shall  be  a  reasonable  compensa- 
tion under  such  ciitnunstanccs,  or,  perhaps  more  properly  speak- 
ing, to  fix  a  maxim-am  beyond  which  any  eharge  made  would  be 
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unreasonable."  Munn  v.  Illinoia,  94  U.  S.  118,  133  (24  L.  ed- 
77). 

In  one  of  the  most  recent  casea  the  same  court  saicU 

^^It  has  frequently  been  pointed  out  that  prescribing  rates  for 
the  future  is  an  act  legislative,  and  not  judicial,  in  kind." 
Louisville  &  N.  R.  Co.  v.  Garrett,  231  U.  S.  298,  305,  84  Sup. 
Ct  Rep.  48,  51  (58  L.  ed.  229). 

[2]  A  multiplication  o^  citations  is  not  necessary,  for  there^ 
are  none  to  the  contrary.  The  r^ilation  of  public  service  cor- 
poration and  the  fixing  of  rates  that  they  may  chaq;e  belong  to 
the  legislative  department,  and  not  to  the  judicial  powers. 

The  learned  counsel  for  the  appellant  contends  that  the  courts 
only  refuse  to  exercise  the  power  to  fix  rates  where  the  rate- 
making  power  exists  in  a  Public  Service  Commission  or  similar 
body.  He  has,  however,  failed  to  appreciate  that  a  Public  Serv- 
ice Commission,  or  a  similar  body,  only  exercises  a  power  that 
is  primarily  vested  in  the  legislature,  and  by  it  del^ated  to  the 
subordinate  body.  Unquestionably  the  supreme  court  of  Xew 
York  has  plenary  jurisdiction.  The  act  establishing  the  supreme 
court  provided  that  such  court  was — 

"fully  Impowered  and  Authorized  to  have  Cognizance,  of  all 
pleas,  Civil  Criminall,  and  Mixt,  as  fully  4;  amply  to  all  Intents 
&  purposes  whatsoever,  as  the  Courts  of  Kings  Bench,  Common 
Pleas,  &  Exchequer  within  their  ^Majestyes  Kingdome  of  Eng- 
land, have  or  ought  to  have.^^  Passed  May  6,  1691,  1  Colonial 
Laws  of  Xew  York,  p.  229. 

The  court  was  continued  with  these  powers  upon  the  organi- 
zation of  the  stata  In  1846  the  court  of  chancery  was  abolished^ 
and  the  supreme  court  given  general  jurisdiction  in  law  and 
equity.  Const.  1846,  art  6,  §  3.  Therefore,  the  court  has  ju- 
risdiction to  hear  and  determine  any  justiciable  question  of 
which  the  common-law  or  chancery  courts  of  England  would 
have  had  cognizance,  subject  only  to  territorial  limitations.  The 
power  to  legislate  was  never  given  to  the  court. 

^The  legislative  power  of  this  state  shall  be  vested  in  the  Sen- 
ate and  Assembly."    Const,  art  8,  §  1. 

These  delimitations  of  power  must  be  respected  and  observed, 
and,  when  the  matter  is  of  legislative  cognizance,  the  court  should 
not,  through  any  argument  of  necessity  or  hardship,  arising 
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either  from  a  failure  of  the  legislature  to  act  or  from  an  unwise 
action  on  its  pait,  assume  the  burden  of  legislation.  When  the 
Icsgislature  has  acted,  if  it  is  claimed  that  it  has  exceeded  its 
pow«s,  or  that  the  act  contravenes  the  Constitution  of  this  state 
of  the  United  States^  then  a  justiciable  question  arises^  of  which 
the  court  unquestionably  has  jurisdiction,  only,  however,  to  pass 
upon  the  eonstitutionality  of  the  act,  and  not  to  promulgate  by 
decree  an  act  in  its  place  which  the  court  deems  constitutional. 

[3,  4]  A  corporation  engaged  in  a  public  service,  or  a  per- 
son devoting  his  property  to  such  use  is  bound  to  render  a  rea- 
sonable adequate  service  for  which  he  is  entitled  to  exact  a  fair 
charge.  It  is  well  settled,  where  a  rate  fixed  by  the  legislature, 
or  a  subordinate  body  to  whom  the  power  has  been  delegated, 
does  not  furnish  a  fair  return  upon  the  reasonable  value  of  the 
property  at  the  time  it  is  being  devoted  to  the  public  use,  that 
such  act  is  so  confiscatory  in  its  effect  as  to  violate  the  Constitu- 
tion of  tibe  United  States.  Knoxville  v.  Water  Co.  212  U.  S. 
1,  16,  29  Sup.  Ct  Eep.  148,  53  L.  ed.  37lj  and  cases  there  dis- 
cussed; Willcox  V.  Consolidated  Gas  Co.  212  U.  S.  41,  29  Sup. 
Ct.  Rep.  192,  68  L.  ed.  382,  15  Ann.  Cas.  1034,  48  L.RA. 
(N.S.)  1134.  The  act  of  the  legislature  is  presumed  to  be  con- 
stitutional and  should  only  be  declared  unconstitutional  upon 
clear  and  convincing  proof. 

[5]  In  Willcox  V.  Consolidated  Gas  Co.  supra,  the  Supreme 
Court  of  the  United  States  refused  to  declare  chapter  125  of  the 
Laws  of  1906  unconstitutional  upon  the  testimony  of  experts 
as  to  the  effect  of  the  reduced  rate,  and  remitted  the  company 
to  the  test  of  practical  experience.  The  wisdom  of  that  decision 
has  been  justified.  The  decision  was  rendered  in  January,  1909, 
and  until  recently  no  question  has  arisen  as  to  the  adequacy  of 
the  rate.  See  also  Northern  P.  R  v.  North  Dakota,  216  U.  S.  579, 
30  Sup.  Ct.  Rep.  428,  54  L.  ed.  624;  Id.  236  U.  S.  585,  35  Sup. 
Ct.  Rep.  429,  59  L.  ed.  735,  L.R.A.1917F,  1148,  Ann.  Cas. 
1916A,  1.  Therefore,  until  it  is  adjudicated  that  the  rate  is  in 
fact  confiscatory,  the  act  in  our  opinion  should  be  held  binding 
itpon  the  plaintiff.  It  is  urged  that  as  it  has  been  determined 
tiiat  the  Public  Service  Commission  has  no  power  to  prescribe 
a  rate,  in  excess  of  a  rate  fixed  by  statute  (People  ex  rel.  Munic- 
ipal Gas  Co.  ▼.  Public  Service  Commission,  224  K  Y.  156, 
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RU.R1918F,  781,  120  K  E.  132),  the  court  should  detcnnine 
the  proper  rate  from  the  evidence  adduced  before  it,  as  other- 
wise, if  the  court  ghould  determine  the  atatutory  rate  to  he  un- 
oonatitutional  as  to  this  company,  it  would  be  afforded  no  rdief, 
but  would  be  compelled  to  await  a  session  of  die  legislature  and 
the  uncertainty  of  an  appeal  to  it  for  reliodL 

[6]  If  this  be  the  true  intent  of  the  decision  in  the  case  last 
abu\'e  cited,  the  plaintiff  is  in  no  worse  position  than  it  would 
have  been,  had  no  Public  Service  Comiwission  been  established. 
In  my  opinion,  such  a  result  does  not  follow  from  that  decisioD. 
In  that  case,  the  Gas  Company  applied  to  the  PuUie  Service 
Commission  to  establish  a  rate  which  exceeded  a  rate  £xed  bv  a 
statute  which  was  then  in  full  force  and  effect,  in  other  words 
to  assume  to  declare  an  act  of  the  legislature  unconstitutional,  to 
exercise  the  highest  of  judicial  powei-a,  notwithstanding  the 
legislature  in  delegating  power  to  the  CcHmnission  had  expressly 
provided  that  it  could  only  prescribe  a  rate  not  exceeding  that 
fixed  by  statute  When,  however,  the  courts  have  declared  a  stat- 
utory rate  unconstitutional  and  void,  then  there  is  no  rate  au- 
thorized by  statirte,  and  in  my  opinion  the  powers  delegated  to 
the  Commission  to  deal  with  a  case  where  no  statutory  provision 
existed,  would  come  into  full  foroe  and  effect.  By  the  enact- 
ment of  the  Public  Service  Commissions  Law  (Laws  1907,  ck 
429,  now  chapter  48  of  the  Consolidated  Laws,  Laws  1910,  eh. 
480)  the  legislature  intended  to  establish  permanently  a  tribu- 
nal for  the  adjustment  and  determination  of  conflicting  claims 
of  consumers  and  corporations  as  to  what  were  reasonable  rates 
to  be  charged.  Saratoga  Springs  v.  Saratoga  Oas  E.  L.  k  P.  Go* 
191  N.  Y.  123,  150,  83  N.  E.  693,  18  L.R.A.(N.S.)  713;  Qnin- 
by  V.  Public  Service  Commission,  223  N.  Y.  244,  25S,  P.U.iL 
1918D,  30,  119  N.  E.  433. 

The  l^slature  in  1910  limited  the  power  of  the  Commisedon 
to  "fix  the  maximum  price  of  gas  or  electricity  not  exceeding 
thai  fixed  hy  statute  to  be  chai*ged  by  such  corporation.*'  Sec- 
tion 72.  The  italicized  words  were  inserted  by  amendment 
Chapter  480,  Laws  of  1910.  The  i*eason  for  this  amendment 
is  appai*ent,  if  we  resort  to  contemporaneous  eireumstanees^  as 
shown  by  legislative  and  court  records.  In  1905  a  joint  com- 
mittee of  the  senate  and  assembly  was  appoinfted  to  investigate 
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the  gas  and  electric  lighting  companies  of  the  city  of  New  York. 
As  a  result  of  this  investigation  the  committee  recommended  the 
adoption  of  various  biUs^  among  which  chapter  736  of  the  Laws 
of  1905,  involved  in  this  appeal,  and  the  act  establishing  a  Com- 
mission of  gss  and  eleetricity  (chapter  737,  Laws  1905),  became 
laws.  The  bill  which  afterwards  became  chapter  125  of  the 
Laws  of  1906,  was  also  recommended  by  the  committee,  but  was 
defeated  lacking  one  vote  of  a  majority.  This  bill  was  intro- 
duced in  the  legislature  of  1906,  and  passed,  and  became  a  law 
April  3,  1906.  The  gas  companies  affected  by  the  act,  that  had 
strenuously  oj^posed  the  adoption  of  the  legislation,  on  May  1, 
1906,  filed  hills  in  the  United  States  circuit  court  for  the  South- 
em  District  of  New  York  for  an  injunction  restraining  the  offi- 
cers charged  with  the  duly  of  enforcing  these  statutes,  alleging 
among  other  things  that  the  rates  therein  fixed  were  so  inade- 
quate as  to  be  confiscatwy,  and,  therefore,  were  void.  One  of 
these  suits  was  tried,  that  brought  by  the  Consolidated  Gas  Com- 
pany, and  finally  determined  January  12,  1909.  Consolidated 
Gas  Co.  V.  New  York  (a  0.)  157  Fed.  849;  sub  nom.  Willcox 
V.  Consolidated  Gas  Co.  212  U.  S.  19,  29  Sup.  Ct  Rep.  192,  53 
L.  ed.  382,  48  L.R.A.(]S'.S.)  1134,  15  Ann.  Cas.  1034. 

The  Public  Service  Commissions  Law  passed  the  legislature 
and  became  a  law  June  6,  1907.     Chapter  429,  Laws  1907* 
Those  who  drafted  the  amendment,  knowing  that  the  legislative 
committee  had  drafted  the  amendment^  knowing  that  the  legis- 
lative committee  had  thoroughly  investigated  the  subject  before 
recommending  the  adoption  of  the  law  establishing  the  rates, 
which  had  been  contested  in  the  courts,  did  not  consider  it  wise, 
necessary,  or  expedient  that  the  companies  should  be  given  the 
opportunity  of  also  ocmtesting  these  rates  before  the  Public  Serv- 
ice Commissions.     Further,  it  had  been  developed  before  the 
committee  that  the  cost  of  producing  gas  had  steadily  declined, 
by  reason  of  inersAse  in  the  demand  and  improvements  in  the 
are  of  manufaetura^  although  the  cost  of  labor  had  increased. 
From  the  experi^iae  of  the  past,  it  was  thought  that  there  was 
no  necessity  to  provide  for  an  increase  of  rates  above  the  statu- 
tory rate.    The  extraordinary  conditions  arising  out  of  the  World 
War  could  not  have  be^i  apprdiended.    Experience  has  shown 
that  the  forecast  of  die  future  was  at  fault;  that  it  would  have 
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been  wiser  and  more  in  keeping  with  the  purposes  of  the  act, 
as  originally  enacted,  if  the  power  of  the  Public  Service  Com- 
missions had  not  been  thus  limited.  Thia  court,  therefore,  ex- 
presses the  hope  that  such  limitation  may  be  removed,  to  the 
end  that  such  flexibility  be  given  to  the  operation  of  the  statute 
that  the  Commissions  may  be  open  to  the  determination  and 
adjustment  of  conflicting  claims  of  consumers  and  the  companies 
as  to  what  are  reasonable  rates,  fair  both  to  the  companies  and 
to  the  public,  at  all  times  and  under  all  circumstances,  as  was 
originally  intended. 

[7]  In  the  case  of  Willcox  v.  Consolidated  Gas  Co.  stipra, 
chapter  736  of  the  Laws  of  1905  was  considered  and  found  to  be 
constitutional  and  vaUd;  the  court  saying: 

'Tastly,  it  is  objected  that  there  is  an  ill^al  discrimination 
as  between  the  city  and  the  consumers  individually.  We  see  no 
discrimination  which  is  illegal,  or  for  which  good  reasons  could 
not  be  given.  But  neither  the  city  nor  the  consumers  are  find- 
ing any  fault  with  it,  and  the  only  interests  of  the  complainant 
in  the  question  is  to  find  out  whether,  by  the  reduced  price  to 
the  city,  the  complainant  is  upon  the  whole  imable  to  realize  a 
return  sufficient  to  comply  with  what  it  has  the  right  to  demand. 
What  we  have  already  said  applies  to  the  facts  now  in  question. 
We  cannot  see  from  the  whole  evidence  that  the  price  fixed  for 
gas  supplied  to  the  city  by  the  wholesale,  so  to  speak,  would  so 
reduce  the  profits  from  the  total  of  the  gas  supplied  as  to  thereby 
render  such  total  profits  insufficient  as  a  return  upon  the  prop- 
erty used  by  the  complainant.  So  IcHOg  as  the  total  is  enough  to 
furnish  such  return  it  is  not  important  that  with  relation  to  some 
customers  the  price  is  not  enough."  212  U.  S.  54,  29  Sup.  Ct 
Rep.  200,  53  L.  ed.  382,  16  Ann.  Gas.  1034,  48  l.E.A.(^^.S.) 
1134. 

The  complaint  in  the  instant  case  alleges  that  the  total  receipts 
from  the  plaintiff's  gas  business  during  the  year  1918  were 
$213,471.22;  of  this  amount  $1,107.75  was  received  from  the 
city,  or  about  one-half  of  1  per  cent.  In  considering  the  ques- 
tion of  confiscation,  this  element  would  enter  so  slightly  into  the 
calculation  that  it  should  be  disregarded. 

[8]  The  penalty  provisions  of  chapter  125  of  the  Laws  of 
1906  and  chapter  736  of  the  Laws  of  1905,  were  declared  un- 
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coEstitntional  by  the  Supreme  Ck)urt  of  the  United  States  in 
Willcox  V.  Consolidated  Gas  Co.  supra,  adopting  the  constructicoi 
put  upon  the  statute  by  the  circuit  court.  It  may  -well  be  doubt- 
ed whether,  if  the  questions  were  presented  to  the  Supreme  Court 
again,  they  would  adhere  to  their  decision.  The  theory  on  which 
these  penalty  provisions  were  held  to  be  unconstitutional,  as 
stated  in  Cotting  v.  Kansas  City  Stock  Yards  Co.  183  U.  S.  79, 
100,  22  Sup.  Ct.  Rep.  30,  46  L.  ed.  92,  upon  which  the  circuit 
court  relied,  was  that,  as  the  penalty  attached  to  each  violation 
of  the  act,  if  the  state  courts  should  construe  as  separate  viola- 
tions, not  overcharges  on  each  shipment  of  stock  as  an  entirety, 
but  overcharges  on  each  head  of  stock  received  at  the  stockyards, 
penalties  for  these  could  amount  to  $15,000,000  for  a  single 
day's  violations,  and  if  the  corporation  unsuccessfully  contested 
the  constitutionality  of  the  rate  in  the  courts,  the  cumulated  pen- 
alties, in  the  aggregate,  would  either  appropriate  all  of  its  prop- 
erty or  subject  it  to  an  extravagant  and  unreasonable  loss.  This 
decision  was  generally  followed.  Ex  parte  Young,  209  XJ.  S. 
123,  28  Sup  Ct  Kep.  441,  52  L.  ed.  714,  13  L.R.A.(N.S.) 
932,  14  Ann.  Cas.  764;  Willcox  v.  Consolidated  Gas  Co.  212 
IT.  S.  19,  29  Sup.  Ct.  Eep.  192,  53  L.  ed.  382,  15  Ann.  Cas. 
1034,  48  L.R.A.(N.S.)  1134;  Missouri  P.  R.  Co.  v.  Tucker,  230 
U.  S.  340,  38  Sup.  Ct  Rep.  961,  57  L.  ed.  1507. 

Thus  the  r^ulatory  statutes  of  states  were  rendered  impos- 
sible of  enforcement  by  the  imposition  of  penalties  until  the 
supreme  court  of  appeals  of  AVest  Virginia  made  a  most  vigorous 
protest  against  it  being  assumed  that  the  state  legislature  acted 
in  ignorance  of  the  United  States  or  state  Constitution  and  the 
law,  and  that  in  construing  such  statutes  the  state  courts  would 
assume  that  the  legislature  intended  to  penalize  a  party  for  re- 
soi-t  to  the  courts  for  the  purpose  of  invoking  the  constitutional 
protection  of  his  property,  or  intended  the  imposition  of  penal- 
ties, designed  really  to  enforce  obedience  to  a  valid  law,  to  deter 
a  party  who  in  good  faith  believed  the  law  to  be  invalid  from 
having  the  question  judicially  detei-mined.  Coal  &  Coke  R.  Co; 
V.  Conley,  67  W.  Va.  129,  67  S.  E.  613.  The  United  States 
Siipreme  Court,  in  construing  the  same  statute,  noted  with  ap- 
proval the  conclusion  of  the  West  Virginia  court : 

'*By  the  institution  oi  a  suit  to  determine  whether  such  a 
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Statute  is  oonfiscatoiy  in  its  operation  in  a  particular  case,  audi 
oorporation  alters  its  status  from  that  of  a  mere  corporation 
engaged  in  the  public  service  to  that  of  a  contestant  of  the  legis- 
lative claim  of  right  to  take  its  property  without  due  process  of 
law ;  and,  in  the  absence  of  expression  of  intent  to  the  contrary, 
it  is  presumed  the  legislature  did  not  intend  to  affect,  or  inter- 
fere with,  the  assiunption  or  maintenance  of  such  status,  nor  to 
legislate  upon  the  subject  of  such  remedy;  and  the  penal  clause 
of  such  a  statute,  silent  on  the  subject  of  remedy,  has  no  appli- 
cation,  while  suit  is  pending,  in  good  faith,  for  the  determina- 
tion of  such  questions." 

The  court  further  said : 

^^As  was  said  in  Western  ITmon  Tel^.  Co.  v.  Richmond,  224 
U.  S.  160,  172  [32  Sup.  Ct.  Rep.  449,  452  (56  L.  ed.  710)]: 
'If  an  oppressive  application  of  them  [the  penalties]  rfiould  be 
attempted,  it  will  be  time  enough  then  for  the  appellant  to  file 
its  bill.' "  Chesapeake  k  O.  R.  Co.  v.  Conley,  230  U.  S.  513, 
521,  33  Sup.  Ct  Rep.  985,  67  L.  ed.  1597. 

See  also  Wadley  Southern  R.  Co.  v.  Georgia,  235  U.  S.  651, 
668^  36  Sup.  Ct.  Rep.  214,  59  L,  ed.  405. 

However,  the  Suprwne  Court  of  the  United  States  might  now 
inter]^r«t  the  penalty  provisions  of  these  statutes,  it  has  declared 
them  to  be  uncowtitutional,  and  we  are  compelled  to  accept  that 
conclusion.    Willcox  v.  Ccmsolidated  Qas  Co.  supra. 

[9,  10]  In  the  complaint  the  plaintiff  asks  to  have  the  pen- 
alty provisions  of  the  Public  Service  Commissions  Law  declared  - 
imconstitutional.  Although  this  question  is  not  properly  in- 
volved, we  would  call  the  attention  of  the  plaintiff  to  the  provi- 
sion of  §  24  of  the  said  law  (aa  amended  by  Laws  of  1916,  c. 
546)  that,  when  it  shall  appear  in  any  action  to  recover  penal- 
ties or  forfeitures  that  the  defendant  was  actually  and  in  good 
faith  prosecuting  a  suit,  action,  or  proceeding  in  the  courts  to 
set  aside  the  order  of  the  Commission,  the  court  shall  remit  the 
penalties  or  forfeitures  incurred  during  the  pendency  of  such 
suit,  action,  or  proceeding,  which  removes  the  groimds  assigned 
for  declaring  the  other  statutes  unccxistitutionaL  Likewise  the 
court  is  asked  to  declare  certain  sections  of  that  law  unconstita- 
tional  on  the  ground  that  other  companies,  the  rate  of  whose 
charges  has  not  been  fixed  by  statute^  may  resort  to  the  Comnis- 
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sion^  while  because  the  plaintiff's  rate  has  been  so  fixed,  sueh  re- 
sort is  denied  to  it;  it  is,  therefore,  deprived  of  the  equal  pro- 
tection of  the  laws.  See  Const.  U.  S.  Amendment  14,  §  1.  .There 
is  nothing  to  this  contention.  The  prohibition  applies  equally 
to  all  other  companies  similarly  situated.  The  legislature  had 
the  power  to  establish  a  rate  that  would  be  a  proper  charge  in 
one  locality,  without  fixing  the  rate  for  all  localities,  and  it  has 
the  imdoubted  right  to  fix  the  rate  as  to  some  companies  and  pro- 
vide a  subordinate  body  to  fix  the  rate  as  to  others.  Such  a  clas- 
sification is  a  valid  exercise  of  its  powers,  as  long  as  there  is  no 
discrimination  as  between  the  members  of  a  class. 

£11]  We  observe,  also,  that  the  plaintiff  seeks  to  have  its 
franchise  included  in  its  property,  upon  the  value  of  which  an 
adequate  return  is  to  be  estimated.  It  has  been  repeatedly  held, 
and  is  now  settled,  that  the  franchise  which  it  obtained  from  the 
state  is  not  property  devoted  to  the  public  use,  upon  the  value 
of  which  it  is  entitled  to  a  return  from  the  rate  charged  for  its 
service.  It  is  hoped  that  the  discussion  of  these  questions  in  this 
opinion  will  tend  to  simplify  the  issues  and  lead  to  a  more  speedy 
determination  of  the  case» 

The  order  will,  therefore,  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  demurrer  overruled,  with  $10  costs,  with 
leave  to  the  defendant  to  withdraw  the  demurrer  and  serve  an 
amended  answer  within  20  days  from  service  of  a  copy  of  the 
order  to  be  entered  hereon,  with  notice  of  its  entiy,  upon  pay- 
ment of  such  costs.    Order  filed. 

All  concur. 


OHIO  PVBIilC  ITTHilTDSS  COMMISSION. 

MINEBVA  k  CANTON  TRANSIT  COMPANY 
FARMERS  ft  MERCHANTS  TELEPHONE  COMPANY. 

[No.  1926.] 

Serviee  —  t^lephimetf  —  m9e€mtinuanoe  far  uae  of  profanm  tanouage. 

1.  A   telephone   company    is    justified    in   discontinuimg   telephone 
service  to  one  who  habitually  uses  profane  «nd  indecent  language  over 
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:  the  telephone,  notwithstanding  the  company  has  bo  rule  against  the 
nfle  of  fiuch  language. 
Service  —  Telephones  «-  Vse  of  profane  langumffe  —  Reconncrtion. 
2.  A  telephone  company,  which  had  disconnected  a  telephone  because 
of  the  use  of  profane  and  indecent  language  by  the  subscriber,  was 
ordered  to  reconnect  the  same,  where  it  appeared  that  the  subscriber 
and  the  public  had  both  been  inconvenienced  by  the  disconnection,  but 
with  the  definite  understanding  that  a  repetition  of  the  offense  would 
result  in  a  permanent  withdrawal  of  the  service. 

[April  20,  1920.] 

Complaint  asking  for  an  order  requiring  the  restoration  of 
telephone  service;  granted. 

By  the  Commission:  Complainant  is  engaged  in  transport- 
ing persons  and  property  for  hire  by  auto  busses  between  the 
town  of  Minerva  and  the  city  of  Canton^  Ohio^  a  distance  of 
about  22^  miles. 

Defendant  is  a  telephone  company  having  an  exchange  at 
Minerva,  and  serving  the  community  in  and  about  the  villaire. 

On  February  17,  1920,  the  defendant  disconnected  the  tele- 
phone of  complainant  in  its  office  at  Minerva,  Ohio,  and  com- 
plainant now  seeks  an  order  of  this  Commission  requiring  the 
Telephone  Company  to  restore  its  service. 

The  general  manager  of  the  complainant  company  testifies 
that  in  conducting  the  business  of  the  Transit  Company  it  was 
his  custom  to  call  the  farmers'  residences  along  the  route,  and, 
in  that  way,  keep  in  touch  with  the  movements  of  his  auto  buss- 
es ;  that  his  drivers  reported  to  him  over  the  telephone  any  mis- 
haps which  occurred  while  on  the  road,  and  the  public  called  the 
office  for  information  with  reference  to  the  time  of  the  arrival 
and  departure  of  busses  at  the  various  points  along  the  line.  He 
testifies  that  the  incoming  and  outgoing  calls  would  average 
about  one  hundred  per  day. 

It  is  Evident  that  the  Transit  Company  was  receiving  an  ex- 
traordinary service  and  since  most  of  the  calls  would  be  over  the 
rural  lines,  each  having  a  number  of  subscribers  attached  to  it, 
at  times  the  Transit  Company  must  have  nearly  monopolized 
the  use  of  the  lines  along  its  route. 

The  clelViidiint  admits  that  it  disconnected  the  telephone  of 
the  Transit  Company  on  said  day,  and  refused  to  grant  further 
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service  but  seeks  to  justify  its  action  upon  the  ground,  as  it  al- 
leges that  the  manager  of  said  Transit  Company  on  that  day 
and  over  a  period  of  about  three  years  prior  thereto,  habitually 
used  profane,  vulgar,  indecent  and  obscene  language  over  the 
phone,  and  that  when  he  did  not  receive  as  prompt  service  as  he 
thought  he  was  entitled  to,  was  in  the  habit  of  cursing  the  tele- 
phone  operators. 

This  the  manager  denies,  and  testifies  that  he  was  always 
courteous  in  talking  over  the  telephone,  and  that  in  the  suprem- 
est  heights  of  his  indignation  he  never  used  stronger  language 
than  to  say  to  the  operator  that  he  was  going  to  have  quick  serv- 
ice and  that  she  should  get  it  throng  her  thick  noodle. 

The  depositions  of  twenty-eight  witnesses  were  taken,  at  least 
ten  of  wbich  testify  that  they  had  heard  the  manager  cursing 
either  themselves  or  others  over  the  telephone,  and  that  he  is 
accustomed  to  pouring  forth  his  vials  of  wrath  over  the  wires 
when  things  do  not  go  to  suit  him. 

Other  witnesses  testify  that  they  have  heard  him  talk  fre- 
quently over  the  telephone  and  that  they  never  heard  him  use 
profane  or  vulgar  language  when  so  talking;  but  where  a  tele- 
phone is  used  a  hundred  times  a  day  over  a  period  of  three  years, 
the  testimony  of  witnesses  who  did  not  hear  him  use  improper 
language  weighs  but  little  against  the  testimony  of  those  who 
did,  and  wlio  had  been  the  objects  of  his  wrath.  Both  may  have 
been  entirely  truthful  in  their  statements  and  they  would  not 
be  inconsistent,  for  out  of  the  multiplicity  of  calls,  there  were 
doubtless  many  which  were  made  when  these  witnesses  who  tes-' 
tifv  they  did  not  hear  him. use  improper  language,  were  not 
present. 

We  think  the  testimony  clearly  shows  that  over  a  period  of 
three  years  the  manager  of  the  Transit  Company  had  been  in 
the  habit  of  swearing  at  the  operators  when  he  did  not  get  quick 
service,  and  cursing  otljors  with  whom  he  talked,  and  that  on 
the  15th  day.  of  I^ebraary,  1920,  he  called  a  female  operator 
vile  and  obscene  names,  .reflecting  upon  her  character  and  wound- 
ing her  feelings  insomuch  that  the  operators  demanded  of  the 
Telephone  Company  that  it  disconnect  the  phone  used  by  the 
manager  of  the  Transit  Company  as  a  condition  of  their  remain- 
ing in  the  company's  service.  - 
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The  operator  in  question  seems  to  have  been  one  of  the  oldest 
and  most  akiUed  of  the  force,  and  in  view  of  the  efforts  she  was 
making  in  his  behalf  on  said  15th  day  of  February,  1920,  there 
seems  to  have  been  little  occasion  for  this  outburst  of  fury.  A 
blizzard  was  raging  and  some  of  the  busses  were  belated,  and  the 
manager  was  attempting  to  locate  it,  but  that  was  not  the  only 
thing  which  was  out  in  the  storm,  and  he  was  not  the  only  per- 
son who  was  trying  to  get  calls  through. 

In  view  of  the  excessive  demands  which  the  Transit  Company 
continually  made  for  service,  and  in  view  of  the  fact  that  other 
subscribers  are  entitled  to  the  equal  nse  of  the  lines,  it  would 
seem  that,  even  in  this  emergency,  the  operator  was  giving  the 
Transit  Company  at  least  a  due  share  of  attention. 

The  manager  testifies  that  he  ^^ealled  all  the  points  beyond 
Waynesburg  and  other  people  on  the  phone*'  and  in  those  calls 
he  seisms  to  have  been  given  prompt  service.  He  then  put  in  a 
call  for  one  Dick  Thompson,  and  several  times  received  an  an- 
swer from  someone  over  in  the  village  of  Malvern.  This  is  what 
aroused  his  anger  and  called  forth  his  withering  vituperations. 
He  says  that  thereafter,  on  the  same  day,  within  half  an  hour, 
he  put  in  a  dozen  calls  and  got  prompt  service. 

The  version  of  the  telephone  operator  does  not  greatly  vary 
from  this  except  as  to  the  language  which  she  says  he  used  to- 
ward her  and  which  he  denies.     She  testifies  as  follows: 

A.  *^Well,  it  started  about — ^well,  a  quarter  of  four,  I  imagine 
it  was  when  he  was  hunting  a  bn^  that  was  in  trouble.  He  was 
calling  many  different  people  at  Waynesburg.  He  called  in  the 
country  some  places  and  tried  to  locate  this  bus  every  place.  I 
gave  him  five  or  six  calls  but  they  didn't  seem  to  know  ^ere  the 
bus  was,  had  seen  it  just  pass  or  something,  you  know.  But 
along  about  4:15  he  was  trying  to  get  the  bus.  We  had  been 
working  by  automatic,  which  had  been  out  of  order  most  of  the 
time.  They  were  putting  all  farmers  on  the  public  line  and 
hard  to  get  But  this  one  party  he  was  calling  Dick  Thompson. 
He  tried  to  get  Dick  many  times  but  either  there  wasn't  any 
answer,  or  somebody  would  answer  from  Malvern.  He  would 
always  swear  and  tell  me  to  get  off  the  line^  he^  wasn't  calling 
them.  f 

Q.  And  then  what  happened  ? 
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A.  Then  is  when  he  gave  me  the  cussing/* 

From  both  of  these  versions  it  appears  that  the  Transit  Com- 
pany had  ah^ady  had  at  least  a  half  dozen  calls,  all  of  which 
were  made  promptly,  but  because  the  call  for  Mr.  Thompson  was 
not  prompt,  owing,  as  the  operator  says,  to  certain  mechanical 
defects  over  which  she  had  no  control,  and  because  the  operator 
would  not  give  him  a  monopoly  of  the  service  to  the  exclusion 
of  others,  he  cursed  her  and  called  her  vile  names. 

If  all  users  of  telephones  could  stand  for  a  little  while  in  a 
busy  exchange  and  see  the  operators  at  work,  they  would  realize 
what  an  exacting  and  netvewrecking  task  they  have  to  perform, 
and  would  become  a  great  deal  more  charitable  in  their  criticism. 
In  a  telephone  company  having  one  thousand  subscribers,  there 
is  a  possibility,  though  not  a  probability,  that  nine  hundred  and 
ninety-nine  of  them  might  want  the  same  number  or  the  same 
line  at  the  same  time,  and  if  it  had  sixty  thousand  subscribers, 
fifty  nine  thousand  nine  hundi'ed  afad  ninety-nine  might  want 
the  same  service  or  line  at  the  same  time.  While  that  condition 
is  not  likely  to  occur,  there  is  always  a  probability  that  several 
parties  may  want  any  given  number  or  line  at  the  same  time, 
and  each  must  wait  his  turn,  otherwise  a  telephone  service  would 
be  of  no  value.  There  is  also  a  probability  that  out  of  a  large 
number  of  lines  and  instruments,  some  inevitably  will  be  out 
of  order.  "WTiile  it  is  extremely  provoking  to  have  an  incompe- 
tent or  careless  operator  at  the  switchboard,  it  is  far  more  often 
the  rush  of  business  or  some  temporary  defect  in  line  of  instru- 
ment over  which  the  operator  has  no  conteol,  that  causes  slow  or 
inefficient  service.  The  occasional  misconnection  in  a  well-regu- 
lated office  is  very  small  in  comparison  with  the  thousands  of 
proper  connections,  and  one  who  uses  a  telephone  a  hundred 
times  a  day,  has  little  cause  of  complaint  if  there  is  an  occasional 
lack  of  prompt  service. 

[1]  But  did  the  conduct  of  the  manager  of  the  Transit  Com- 
pany warrant  the  Telephone  Company  in  disconnecting  the  serv- 
ice  ?  We  think  it  did.  Such  conduct,  and  especially  wh^a  per- 
-eifited  in,  ia  rqpfrehensible  and  inexcusable,  and  it  demoralizes 
the  force,  making  it  l^s  capable  of  rendering  efficient  service. 

It  is  contended  by  the  Transit  Company  that  there  was  no 
rule  in  the  schedule  of  the  Telephone  C«^:apaB7  against  using 
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profane  or  vulgar  language  over  its  lines.  B^;ar(lles8  of  anv 
published  rules,  the  user  of  a  telephone  is  bound  to  conform  to 
the  common  decencies  of  civilized  society.  There  is  no  rule 
against  kicking  an  instrument  or  pounding  it  with  a  hammer 
when  prompt  service  is  not  obtained,  but  such  conduct  would 
certainly  justify  a  withdrawal  of  the  service. 

[2]  But  another  question  arises:  Though  the  Telephone 
Company  was  entirely  within  its  ri^ts  in  disconnecting  the 
telephone  of  the  Transit  C!ompany,  may  not  odBj  who  thus  of- 
fends, ever  again  be  entitled  to  service?  It  has  been  a  serious 
inconvenience  to  the  Transit  Company  to  be  thus  derived  of 
service,  and  doubtless  the  public,  whidi  used  the  Transit  Com- 
pany's facilities,  has  been  likewise  inconvenienced. 

We  think  that  upon  application  by  the  Transit  Company  for 
a  restoration  of  the  service,  with  an  assurance  that  it  will  be 
properly  used,  the  Telephone  Company  should  restore  the  same, 
but  with  the  definite  understanding  that  a  repetition  of  the  of- 
fense will  warrant  the  Telephone  Company  in  permanently  with- 
drawing its  service  from  the  Transit  Company. 

An  order  will  be  issued  accordingly. 


OKLAHOMA  SUPKEMS  COURT. 

MUSKOGEE  GAS  &  ELECTRIC  COMPACT 

V. 

STATE  et  al. 

[No.  10636.] 

(—  Okla.  — ,  186  Pac.  730.) 

Coinmi9sian9  —  Poxpers  —  Leginlaiive,  executive,  and  jutfirfal. 

1.  The  Corporation   Commission   was   created  and  endowed  with 
legislative,  executive,  administrative,  and  judicial  powers. 
Conetitutional  law  ^  Departments  of  government  ~  Rate^making 
power, 

fi.  Hie  power  to  fix  nitea  is  legialatiTeb  whether  exercised  I7  the 
legislature  directlj  or  by  an  administrativa  hodj  under  delated  aa- 
thoritj. 

Headnotea  by  the  Covms* 
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Jtefea  «-  Potter  of  CommlaMon  —  Fixing  of  temporary  ratos. . 

3.  The  legislatiTe  power  of  the  Corporation  CommisBion  otat  rates 
is  not  confined  to  .prescribing  permanent  rates,  but  may  be  exercised 
as  the  exigencies  of  the  times  and  changing  conditions  demi^nd,  and 
the  Corporation  Commiss^ion  has  authority  to  prescribe  temporary  rates 
when  the  necessity  therefor  is  apparent. 

Maiem  —  Power  of  Commission  ^  Temporary  scHedule  pending  in^ 
vestigation, 

4.  The  rate-making  power  of  the  Corporation  Commission  is  not 
limited  to  any  particular  theory  or  method;  and  the  Commission  may, 
if  it  has  iiie  necessary  facts  before  it,  prescribe  a  temporary  sQfaedule 
of  rates  to  be  effective  until  the  Commission  has  had  time  to  make 
an  investigation  and  a  valuation  of  the  property  of  the  public  utility. 

Wtaies  —  Power  of  Com^mission  •—  Not  limited  to  compiuhiS, 

5.  The  power  of  the  Corporaf^ion  Commission  to  prescribe  rates 
is  not  limited  to  complaints  iiled,  but  is  inherent  in  the  authority 
delegated  to  the  Commission,  and  the  only  question  of  notice  that -can 
be  raised  by  a  public  utility  is  that  prescribed  for  notice  and  hearing 
for  the  utility  itself. 

Mvidence  —  Uearsuy  —  JSxhibit, 

6.  The  rule  against  the  admisflibility  of  hearsay  evidence  does  not 
apply  to  exhibits  made  by  the  complainant  from  the  books  of  a  public 
service  corporation  where  such  corporation  is  confronted  with  the 
exhibits  and  given  an  opportunity  for  cross-examination  and  rebuttal. 

Mvidence  —  CommiaMon  rules  as  to  admisMbility, 

7.  The  inquiry  of  a  board  of  the  character  of  the  Corporation 
Commission  should  not  be  too  narrowly  constrained  by  technical  rules 
as  to  the  admissibility  of  evidence.  Its  function  is  largely  one  of 
investigation,  and  it  should  not  be  hampered  in  making  inquiry  pertain- 
ing to  rates  of  a  public  utility  by  those  narrow  rules  which  prevail 
in  trials  at  common  law. 

Appeal  and  review  •^  Conclusiveness  of  Commissions  orders  •—  Rates. 

8.  The  ftxing  of  rates  is  not  a  judicial  function,  and  the  right  to 
review  the  conclusions  of  a  board  with  legislative  power  such  as  that 
exercised  by  the  Corporation  Commission  is  limited  in  determining 
whether  the  board  acted  within  the  scope  of  its  authority  or  the  order 
is  without  foundation  in  evidence  or  a  constitutional  right  of  the  public 
utility  has  been  infringed  upon  by  fixing  rates  which  are  confiscatory 
or  insufficient  to  pay  the  cost  of  the  service  and  return  to  the  utility 
a  reasonable  profit  on  the  investment. 

Appeal  and  review  —  Orders  of  Commissions  —  Prima  facie  reoson- 
ableness. 

9.  Findings  of  fact  made  by  the  Corporation  Commission  are  by 
I  22,  art.  9,  of  Constitution  prima  facie  just,  reasonable,  and  correct. 

Appeal  and  review  ^  Records  —  Certification  of  evidence. 

10.  The  requirement  of  §  22,  art.  9,  Constitution,  that  the  Cor- 
poration Commission  certify  on  appeal  all  the  facts  upon  which  the 
order  appealed  from  was  based,  and  whioh  may  be  essential  for  ths 
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proftr  d«ci8ioii  on  the  appeal,  a«  well  as  a  written  statement  of  the 
reaaotts  upon  which  the  order  appealed  from  was  based  is  not  fulfilled 
by  certifying  the  eridence — and   an   order   which   states  merely  the 
oonclusions  reached  by  the  Commission. 
Appeal  and  review  —  Effect  of  failure  to  certify  evidenea. 

11.  When  the  Corporation  Commission  upon  making  an  order  pre- 
seribinf  the  rates  which  a  public  Utility  may  charge  for  electric  services 
fails  to  make  a  finding  of  facts  and  to  certify  the  same  to  the  supreme 
court  on  appeal  from  ita  order,  the  supreme  court  may,  under  said 
section  of  the  Constitution,  remand  the  case  to  the  Commission,  with 
directions  to  find  the  facts  upon  which  the  Commission  based  its  order, 
and  to  certify  the  same  to  the  court,  before  the  appeal  is  finally 
decided. 

Appeal  and  review  *-  Remand  —  Findings  of  fact  to  Ve  eeriified. 

12.  The  Corporation  Commission,  having  failed  to  certify  the  facts 
upon  which  the  order  appealed  from  herein,  is  based  and  which  are 
essential  for  a  proper  decision  of  the  appeal,  it,  therefore,  becomes  the 
duty  of  the  court  to  remand  the  case  to  Jthe  Corporation  Commission 
for  such  finding  of  facts. 

[January  6,  1920.] 

aA-PPEal  from  an  order  of  the  Commission  prescribing  a  tem- 
porary schedule  of  rates;  remanded  with  instruction  to  certify 
the  findings  of  facts  on  which  order  was  based. 

Appearances:  Paul  Reiss,  of  Oklahoma  City,  for  appellant; 
S.  P.  Freeling,  Attorney  General,  for  the  state;  O,  R  Thraves, 
of  Nowata,  for  Corporation  Commission. 

HigginSy  J.:  Order  No.  1561  of  the  Corporation  Commis- 
sion, issued  in  cause  No.  3686,  prescribed  a  temporary  schedule 
of  rates  for  electric  service  for  Muskogee  and  Fort  Gibson.  Ap- 
pellant contends  that  Baid  order  is  invalid  for  the  reason  that  it 
is  temporary  and  experimental,  and  was  put  into  effect  only 
until  such  time  as  the  Commission  could  secure  data  upon  which 
to  make  a  valuation  of  the  property  of  the  company  and  a  per- 
manent fidiedule  of  rates,  and  because  the  order  goes  beyond  the 
complaint  in  prescribing  rates  for  Fort  Gibson,  and  for  the  fur 
ther  reasons  that  the  evidence  fails  to  sustain  the  order. 

The  first  contention  strikes  at  the  very  foundation  of  the  fun- 
damental law  creating  the  Commission  and  defining  its  daties, 
and,  if  sustained,  must  work  a  result  quite  as  surprising  and 
disastrous  to  the  appellant  as  to  the  patrons  of  the  company  and 
the  general  public,  for,  if  the  Commission  were  limited  to  pre- 
scribing rates  to  instances  where  it  had  made  a  complete  invea- 
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tory  and  valuation,  there  could  be  little  or  no  relief  from  rapidly 
fluctuating  prices  brought  about  by  war  conditions  and  incident 
to  the  reconstruction  period. 

[1]  This  contention  of  the  appellant  fails  to  take  into  con- 
sideration the  purpose  for  which  the  Commission  was  created 
and  the  powers  confeiTed  upon  it  through  the  Constitution  and 
the  laws  enacted  by  the  legislature.  The  Corporation  Commis- 
sion was  created  and  endowed  with  legislative,  executive,  ad- 
ministrative, and  judicial  powers.  St.  Louis  &  S.  F.  R.  Co.  v. 
Williams,  25  Okla.  662,  665,  107  Pac.  428,  430;  Oklahoma 
Gin  Co.  V.  State,  158  Pac.  629,  631. 

In  Fort  Smith  &  W.  R.  Co.  v.  State,  25  Okla.  866,  868,  108 
Pac.  407,  408,  this  court  said : 

"The  power  lodged  in  the  Commission  to  promulgate  rates  is 
a  legislative  power,  and  its  exercise  by  the  Commission  involves 
legislative  discretion  and  policy.  Any  rule  that  would  require 
the  Commission,  before  it  promulgates  any  order  fixing  a  rate, 
to  have  before  it  evidence  that  would  establish  to-  a  mathemati- 
cal certainty  the  reasonablene^  of  the  proposed  rate,  would 
greatly  hinder,  if  not  almost  entirely  prevent,  the  Commission 
irom  exercising  that  power." 

[2]  The  power  to  fix  rates  is  legislative,  whether  exercised 
by  the  legislature  directly,  or  by  an  administrative  body  under 
delegated  authority.  Chicago,  M.  &  St.  P-  R.  Co.  v.  State  Pub- 
lic UtUities  Commission,  268  111.  49,  P.U.R.1915D,  133,  108 
N.  E.  729. 

In  Lincoln  Traction  Co.  v,  Lincoln  (Neb.)  171  K  W.  192, 
P.U.R.1919C,  927,  it  is  said: 

"Unless  there  has  been  specific  legislation  that  might  limit  or 
affect  this  power  given  to  the  Commission,  it  would  seem  that 
the  people  have  given  this  Commission  all  the  control  over  com- 
mon carriers  that  they  themselves  could  exercise." 

In  O'Brien  v.  Public  Utility  Comrs.  92  N.  J.  Law,  587,  106 
Atl.  414,  P.U.R.1919D,  774,  778,  it  is  said: 

"From  time  immemorial  the  legislature,  in  granting  charters 
to  railroad  companies,  has  fixed  the  rates  to  be  charged  without 
the  slightest  consideration  of  the  value  of  the  property,  because 
in  most  instances  the  property  was  not  in  existence  to  be  valued 
when  the  rates  were  fixed,  nor,  so  far  as  we  know,  has  the  right 
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of  the  l^slature  to  change  rates  by  legislation  been  successfully 
assailed  because  there  was  no  valuation  of  the  property,  unless 
it  has  been  shown  that  the  rates  are  confiscatory  or  unreasonable, 
and  what  the  legislature  may  do  it  may  delegate  to  its  agent  to 
do  within  the  limits  of  the  del^ated  power." 

In  Public  Service  Gas  Co.  v.  Public  Utility  Comrs.  84  X.  J. 
Law,  463,  87  Atl.  651,  L.R.A.1918A,  421,  affirmed  in  87  X.  J. 
Law,  697,  92  Atl.  606,  94  Atl.  634,  P.U.R.1915E,  251,  95  Atl. 
1070,  L.R.A.1917B,  930,  L.R.A.1918A,  421,  426,  it  is  said: 

"A  just  and  reasonable  rate,  therefore,  is  necessarily  ratlier 
a  question  of  business  judgment  than  one  of  l^al  formula,  and 
must  often  be  tentative,  since  the  exact  result  cannot  be  foretold. 
Willcox  V.  Consolidated  Gas  Co.  212  IT.  S.  19,  53  L.  ed.  38-2, 
48  L.R.A.(X.S.)  1134,  29  Sup.  Ct.  Rep.  192,  15  Ann.  Gas. 
1034;  Northern  P.  R.  Co.  ▼.  North  Dakota,  216  U.  S.  579,  64  L 
ed.  62*,  30  Sup.  Ct  Rep.  423." 

[3-5]  The  particular  powers,  conferred  on  the  Corporation 
Commission  over  transpoi*tation  and  transmission  companies  by 
the  Constitution,  have  been  extended  by  the  l^slature  over  gas, 
electric,  and  water  companies.  Guthrie  Gas,  Light,  Fuel  &  Ln- 
prov.  Co.  V.  Board  of  Education,  —  Okla,  — ,  P.U.R.1917E, 
200,  166  Pac.  128,  L.R.A.1918D,  900;  Pawhuska  v.  Pawhuska 
Oil  &  Gas  Co.  —  Okla.  — ,  P.U.R.1917F,  226,  166  Pac.  1058; 
Id.,  250  IT.  S.  394,  P.U.R.1919E,  178,  39  Sup.  Ct  Rep.  526, 
63  L.  ed.  — ;  Durant  v.  Consumers'  Light  &  P.  Co.  —  Okla.  — , 
P.U.R.1919C,  46,  177  Pac.  361. 

The  legislative  powers  of  the  Corporation  Commission  over 
rates  is,  therefore,  not  confined  to  prescribing  permanent  sched- 
ules, but  may  be  exercised  as  the  exigencies  of  the  times  and 
changing  conditions  demand. 

State  Public  L^tilities  Commissions  have  generally  recognized 
and  sanctioned  temporary  rates  to  meet  emergencies,  or  deter- 
mine by  experiment  or  trial  what  rates  would  be  just,  and  such 
rates  have  been  common  during  the  war  and  the  present  recon- 
stmction  times.  It  would  be  impracticable  to  attempt  an  ex- 
haustive list  of  such  cases,  but  the  following  are  typical :  In  re 
Electric  Rates,  Okla.  Gas  &  E.  Co.  for  Okla.  City  and  Town  of 
Britton  (Okla.)  P.U.R.1918D,  216;  Re  United  R.  Co.  (Mo.) 
P.U.R.1919F,  264;  Re  Tutwiler  (Tenn.)  P.U.R.1919E,  312; 
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Re  Plymouth  Gaslight  Co.  (Mass.)  P.U.R.IOIOC,  486;  Re 
Home  Teleph.  Co.  (Ind.)  P.U.R.1919C,  209;  Lincoln  Traction 
Ca  V.  Lincoln,  supra;  O'Brien  v.  Board  of  Public  Utility  Comrs. 
mpra;  Re  Southern  CaL  Edison  Co.  (Cal.)  P.U.R1919B,  810; 
Re  Bullock  (N.  T.)  P.U.R.1919B,  900;  Re  Indianapolia  Trac- 
tion &  T.  Co.  (Ind.)  P.U.R.1919B,  152;  Re  Pacific  Electric 
Co.  (Cal.)  P.U.R.1919B,  1;  Re  City  Light  &  Traction  Co. 
(Mo.)  P.U.R.1918F,  988;  Re  Connecticut  Co.  (Conn.)  P.U.R. 
1919A,  161;  Re  Illinois  N.  U.  Co.  (111.)  P.U.R.1919E,  932; 
Lincoln  County  Power  Co.  v.  Itself  (Me.)  P.TT.R1919C,  862; 
Re  Public  Service  Co.  (111.)  P.TJ.R.1919D,  809;  Re  Bay  State 
Street  R.  Co.  (Mass.)  P.U.R.1918D,  880;  Re  Salt  Lake  &  U. 
R.  Co.  (Utah)  P.U.R.1919C,  565. 

In  refusing  to  grant  an  injunction  restraining  railroad  rates 
established  by  the  Mississippi  Railroad  Commission,  the  Su- 
preme Court  of  the  United  States  said : 

"But  it  is  sufficient  for  the  present  to  say  that  the  experimen-  / 
tal  period  was  too  brief;  there  is  too  little  showing^of  an  effort 
to  develop  traffic  along  the  line  of  the  road  from  property  other 
than  that  of  complainant;  and  conditions  during  the  entire 
period  covered  by  the  testimony  have  been  too  abnormal  to  enable 
ns  to  say  that  the  Commission's  rates  are  confiscatory."  Darnell 
V.  Edwards^  244  U.  S.  564,  570,  P.U.R.1917F,  64,  87  Sup.  Ct. 
Rep.  701,  703,  61  L.  ed.  1317,  1321. 

«  The  supreme  court  of  Nebraska,  in  Omaha  &  C.  B.  Street  R. 
Co.  V.  Nebraska  State  R.  Commission  (Neb.)  173  N.  W.  690, 
P.U.R1919F,  307,  remanded  a  case  to  the  Railway  Commission 
with  instructions  to  order  an  increase  in  rates,  the  same  to  be 
temporary  only,  and  to  continue  until  such  time  as  is  necessary 
after  an  investigation  and  hearing  before  the  Commission  to 
determine  what  rate  is  right  and  proper  under  the  facts  of  thv^ 
case,  and  the  court,  speaking  by  Mr.  Justice  Cornish,  said : 

"Under  the  Constitution  and  la^vs  of  this  state^  the  Commis- 
sion has  a  wide  discretion  in  these  matters.  Even  though  pres- 
ent  financial  conditions,  prices,  and  wages  (showing  almost  un- 
precedented changes),  together  with  the  financial  condition  of 
the  plaintiff  company,  do  not  show  a  situation  which  would  be 
technically  denominated  an  emergency,  yet^  if  they  do  show  a 
aitaatioli  whidb  makes  it  altogether  probable  that  the  past  and 
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present  rate  is  insufficient  to  yield  a  revenue  which  will  pay  that 
fair  average  return  which  the  law  supposes,  the  Commission  is 
empowered,  and  it  may  be  its  duty,  to  paimit  a  temporary  rate, 
limited  to  the  time  required  for  making^ an  investigation  and 
finding  of  the  value  of  the  property.  If  it  should  happen  that 
the  temporary  rate  ...  is  top  high,  the  oondition  can  be 
rectified  in  the  order  fixing  the  rate  after  investigation.'* 

The  Corporation  Commission,  therefore,  has  authority  to  pre- 
scribe a  temporary  rate  when  the  necessity  is  apparent.  Neither 
is  the  method  of  making  the  rates  by  the  Corporation  Comrais- 
sion  limited  to  any  particular  theory  or  method,  nor  is  a  valua- 
tion a  necessary  prerequisite  to  prescribing  rates.  In  re  Intra- 
state Express  Rates,  40  Okla.  237,  188  Pac.  382;  O'Brien  v. 
Board  of  Public  Utility  Comrs.  supra;  Re  City  Li^t  k  Trac- 
tion Co.  aupra;  Re  Pacific  Electric  R  C».  supra. 

In  Public  Service  Gas  Co.  v.  Board  of  Public  Utilities  Comrs* 
.mpra,  84  N.  J.  Law,  474,  87  Atl.  656,  L.R.A.1918A,  426,  it 
is  said:       * 

^Tike  so  many  other  questions  in  the  law  that  involve  the 
reasonableness  of  conduct,  it  is  a  question  of  fact  to  be  settled 
by  good  sense  of  the  tribunal  it  may  oome  before.  That  it  iB 
not  a  question  of  legal  formula  is  shown  by  the  decision  that  a 
rate  may  be  reasonable  although  it  fails  to  produce  an  adequate 
return  to  the  public  service  company,  owing  to  the  fact  that 
business  has  not  developed  sufficiently  to  be  remunerative,  or  to 
the  fact  that  the  plant  is  on  a  larger  scale  thaja  is  justified  by 
present  demand.  San  Diego  Land  &  Town  Co.  v.  Jasper,  189 
U.  S.  439,  47  L.  ed.  892,  23  Sup.  Ct.  Rep.  571 ;  Long  Branch 
Commission  v.  Tintern  Manor  Water  Ca  71  K.  J.  Law,  71,  62 
Atl.  474.  The  real  test  of  the  justice  and  reasonableness  o£  an 
individual  rate  seems  to  be  that  it  should  be  about  as  low  as  pos- 
sible, and  yet  sufiicient  to  induce  the  investment  of  capital  in 
the  business  and  its  continuance  therein.'' 

The  contention  that  the  Commission's  order  goes  beyond  the 
complaint  in  prescribing  rates  for  Fort  Oibson  cannot  be  taken 
seriously.  The  Commission  is  not  limited  in  prescribing  rates 
to  complaints  filed  before  it  The  utility  cannot  complain  if  it 
has  had  the  required  notice  of  the  hearing  and  has  been  given 
an  opportunity  to  introduce  evidence  in  its  behalf.     Subpara- 
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graph  (a)  of  paragraph  3  of  the  syllabus  of  St.  Louis  &  S.  F.  R. 
Co.  V.  Miller,  31  Okla.  801,  128  Pac.  1047,  reads: 

"It  is  not  essential  for  any  petition  to  be  filed,  but  that  notice 
shall  be  had  on  the  company  or  corporations  to  be  affected." 

In  Raymond  Lumber  Co.  v.  Raymond  Light  &  W.  Co.  92 
Wash.  342,  P.TT.R1916F,  437,  159  Pac.  138,  L.R.A.1917C, 
574,  the  court,  in  construing  a  provision  of  the  Public  Service 
Corporation  Law  in  regard  to  notice,  said: 

"The  Commission  was  not  required,  when  it  appeared  during 
its  investigation  as  to  {he  rates  being  charged  by  the  water  com- 
pany and  the  scn'ices  being  rendei'ed  by  it  that  that  company 
was  furnishing  water  under  contract  which  resulted  in  discrim- 
ination, to  give  notice  to  the  holder  of  the  contract  before  it  could 
direct  the  Avater  company  to  chai-ge  all  consumers  at  the  tariff 
rate.  There  is  no  provision  in  the  law  requiring  such  notice. 
The  provision  of  the  statute  quoted  in  respondent's  brief  (sec- 
tion 80)  relates  to  the  notice  to  be  given  to  a  public  service  cor- 
poration when  a  complaint  is  filed  against  it  with  the  Public 
Service  Commission,  and  that  it  be  given  an  opportunity  to  bo 
heard  upon  its  rates  and  service." 

Furthermore,  the  pleadings  show  that  the  order  appealed 
from  was  made  on  a  rehearing  of  an  order  fixing  rates  for  Mus- 
kogee and  Fort  Gibson,  which  order  had  been  made  on  applica- 
tion of  appellant. 

In  contending  that  the  order  of  the  Corporation  Commission 
is  not  sustained  by  the  evidence,  appellant  urges  that  the  exhibits 
offered  by  one  of  the  principal  witnesses  for  the  city  of  Musko- 
gee should  be  excluded  on  the  ground  that  these  exhibits  were 
compiled  from  the  records  of  the  company,  and  therefore  amount 
to  hearsay  testimony ;  the  records  themselves  being  the  best  evi- 
dence. The  witness  being  present,  and  opportunity  being  given 
to  cross-examine  these  exhibits  and  the  vntness,  would  relieve 
this  testimony  from  the  operation  of  the  hearsay  rule.  Green- 
leaf  on  Evidence  (16th  ed.)  vol.  1,  §  163. 

[6]  The  rule  against  the  admissibility  of  hearsay  testimony 
does  not  apply  to  exhibits  made  by  the  complainant  from  the 
books  of  a  Public  Service  Corporation,  where  the  company  is 
confronted  with  the  exhibits  and  given  an  opportunity  of  cross- 
examination  and  rebuttaL     The  witness  is  not  giving  the  con- 
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tents  of  the  books  as  such.  He  is  merely  stating  what  he  has 
found  out  and  knows  from  his  own  knowledge.  This  the  com- 
pany has  opportunity  to  rebut  if  it  has  in  its  possession  the  rec- 
ords and  books  from  which  the  exhibits  were  compiled.  Ch^n- 
berlayne's  Modem  Law  of  Evidence,  vol.  4,  §  2709. 

[7,  8]  Moreover,  the  strict  rule  applicahie  to  law  courts  does 
not  prevail  in  legislative  proceedings.  In  Interstate  Commerce 
Commission  v.  Baird,  194  U.  S.  26,  44^  24  Sup.  Ct.  Rep.  563, 
r)G9,  48  L.  ed.  860,  869,  it  is  said:  ; 

''The  inquiry  of  a  board  of  the  charttcter  of  Ijie  Interstate 
Commerce  Conunission  should  not  be  too  narrowly  constrained 
by  technical  rules  as  to  the  admissibility  of  proof.  Its  function 
is  largely  one  of  investigation,  and  it  should  not  be  hampered 
in  making .  inquiry  pertaining  to  interstate  commerce  by  those 
narrow  rules  which  prevail  in  trials  at  common  law." 
I  In  Chicago,  M.  &  St.  P.  R.  Co.  v.  State  Public  Utilities  Com- 
mission, ^pra^  268  IlL  57,  108  N.  E.  732,  it  is  said: 

'The  fixing  of  rates  is  not  a  judicial  function,  and  the  right 
to  review  the  conclusions  of  the  legislature  or  an  administrative 
board  is  limited  in  determining  whether  the  board  acted  within 
the  scope  of  ita  authority,  or  the  order  is  without  foundation  in 
the  evidence,  or  a  constitutional  right  of  the  carrier  has  been 
infringed  upon  by  fixing  rates  which  are  confiscatory  or  insoffi- 
cient  to  pay  the  cost  of  the  traffic  and  return  to  the  carrier  a  rea- 
sonable profit  on  the  investment  Interstate  Conmierce  Commia- 
sion  V.  Illinois  C.  R.  Co.  215  U.  S.  452,  30  Sup.  Ot.  Rep.  155,  54 
L.  ed.  280;  Intei-state  CkHnmerce  Commission  v.  Chicago,  R.  I. 
&  P.  R  Co.  218  U.  S.  88,  30  Sup.  Ct.  Rep.  651,  54  L.  ed.  946/' 

If  the  order  of  the  Commission  has  a  substantial  basis  in  evi- 
dence, there  is  no  ground  upon  which  the  court  can  interfere. 
Missouri  K  &  T.  R.  Co.  v.  State,  24  Okla,  381,  103  Pac  618; 
U.  S.  Express  Co.  v.  State,  47  Okla.  656,  160  Pac.  178,  182; 
Chicago,  M.  &  St.  L.  R.  Co.  v.  State  Public  Utility  Conunission, 
suj/ra. 

[9,  10]  The  final  question  raised  by  appellant  is  whether 
there  is  evidence  in  the  record  to  support  the  Conunission's  or- 
der. Findings  of  fact  made  by  the  Corporation  Commission  are 
by  §  22,  art.  9,  Constitution  prima  fade  just,  reasonable,  and 
correct.  Atchison,  T.  &  S.  F.  R.  Co.  v.  State,  23  Okla.  210, 
100  Pac.  11,  21  L.RA.(N.S.)  908;  Atchison,  T.  &  S.  F.  R  Co. 
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V.  State,  23  Okla.  510,  101  Pac.  262;  Chicago,  R.  I.  &  P.  R. 
Co.  V.  State,  24  Okla.  370,  103  Pac.  617,  24  L.R.A.(N.S.)  393; 
Ft.  Smith  &  W.  R  Co.  v.  State,  25  Okla.  866,  108  Pac.  407; 
Missouri,  K.  &  T.  R.  Co.  v.  Witcher,  25  Okla.  586,  106  Pac. 
852;  Atchison,  T.  &  S.  F.  R.  Co.  v.  State,  28  Okla.  476,  114 
Pac.  721;  St  Louis,  I.  M.  &  S.  R.  Co.  v.  State,  28  Okla.  372, 
111  Pac.  396,  114  Pac.  1096;  U.  S.  Express  Co.  v.  State,  47 
Okla.  656,  150  Pac.  179;  St.  Louis  &  S.  F.  R  Co.  v.  Travelers' 
Corporation,  47  Okla.  874,  148  Pac.  166 ;  Guthrie  Light,  Gas, 
Fuel  &  Improv.  Co.  v.  Board  of  Education,  supra;  Pawhuska 
V.  Pawhuska  Oil  &  Gas  Co.  supra. 

But  an  examination  of  the  record  fails  to  disclose  the  facts 
upon  which  the  order  is  made,  and  the  court  is,  therefore,  with- 
<Ait  a  basis  to  determine  the  weight  of  the  evidence.  The  re- 
4^uirement  of  §  22,  art  9,  Constitution,  that  the  Commission  cer- 
tify (HI  appeal  all  the  facts  upon  which  the  order  appealed  from 
was  bas^,  and  which  may  be  essential  for  the  proper  decision' 
of  the  appeal,  as  well  as  a  written  statement  of  the  reasons  upon 
which  the  action  appealed  from  was  based,  is  not  fulfilled  by 
<»i-tifying  the  evidence  and  an  order  which  states  merely  the 
conclusions  reached  by  the  Commission.  Atchison,  T.  k  S.  F. 
li.  Co.  V.  State,  23  Okla.  192,  99  Pac.  1081;  Kansas  C.  S.  R. 
Co.  V.  Love,  23  Okla.  224,  100  Pac.  22;  Pioneer  Teleph.  & 
Teleg.  Co.  ▼.  Westenhaver,  23  Okla.  226,  99  Pac.  1019;  Mid- 
land Valley  R.  Co.  v.  State,  24  Okla.  817,  104  Pac.  1086 ;  Atchi- 
s(m  T.  &  S.  F.  R.  Co.  v.  State,  47  Okla.  645,  P.U.R.1915E,  265, 
150  Pac  108. 

[11]  Paragraph  2  of  the  syllabus  of  Pioneer  Teleph.  &  Teleg. 
Go.  V.  Westenhaver,  supra,  reads: 

^^When  the  Corporation  Gxnmission,  upon  making  an  order 
prescribing  the  rates  which  a  telephone  company  may  charge 
for.  services  on  its  exchange,  fails  to  make  a  finding  of  facts  and 
to  certify  the  same  to  the  supreme  court  on  appeal  from  its  or- 
der, the  supreme  court  may  under  said  section  of  the  Constitu- 
tion remand  the  case  to  the  Commission,  with  directions  to  find 
the  facts  upon  which  the  Commission  bases  its  order,  and  to  cer- 
tify the  same  to  the  court,  before  the  appeal  is  finally  decided.'^ 

And  on  pages  228  and  229  of  23  Okla.  (99  Pac  1020),  in 

this  same  case^  this  court  said : 

p.u.R.i92oa  :  '  ...  -^ 
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'^Section  22  of  article  •  of  the  Constitution   (section  234, 
Bunn's  Ed.)  provides  that  oa  appeal  irom  tiie  Commission  to 
this  court  the  chairman  of  the  Commission  under  his  seal  shall 
certify  to  this  court  all  the  facts  upon  which  the  action  appealed 
from  was  based  and  which  may  be  essential  to  a  proper  decision 
on  appeal,  togeth^  with  such  of  the  evidence  introduced  before 
or  considered  by  the  Commission  as  may  be  selected,  specified, 
and  required  to  be  certified  by  any  party  in  interest,  as  well  as 
such  other  evidence  introduced  or  cwisidered  as  ihe  Commission 
may  deem  proper  to  certify.    All  the  evidence  introduced  at  the 
hearing  before  the  Commission  has  been  certified  to  this  court 
by  it,  but  we  do  not  think  that  the  requirements  of  this  section 
of  the  Constitution  are  complied  with  by  certifying  alone  all  the 
evidence  introduced  before  the  Commission.    To  so  hold  would 
clearly  result  in  giving  no  meaning  to  that  portion  of  the  section 
which  states  that  the  ch&irman  of  the  Commission  shall  certify 
under  seal  all  the  facts  upon  which  the  order  appealed  from  is 
based.    It  is  true  that  neither  this  section  nor  any  other  8ecti6ii 
of  the  Constitution  in  specific  language  states  that  the  Coixunis- 
sion  shall  make  a  finding  of  facts,  but  this  to  our  mind  is  clearly 
contemplated  by  the  language  of  this  section,  requiring  the  Com- 
mission to  certify  all  the  facts  upon  which  its  order  is  based  :  for 
how  could  the  Commission  certify  the  facts  without  first  finding 
them  i    This  court  with  all  the  evidence  in  the  record  now  before 
it  might  proceed  to  find  the  facts,  and  then,  applying  the  law  to 
facts  found,  determine  whether  the  order  of  the  Commission  is 
reasonable  and  just;  but  this  is  not  the  procedure  contemplated 
by  the  provisions  of  the  Constitution.     The  findings  of  fact  by 
the  Commission  is  not  conclusive  upon  this  court,  but  it  is  highly 
persuasive.    If  the  facts  found  by  the  Commission  were  set  out 
in  the  record  in  this  case,  there  might  be  no  difference  between 
counsel  as  to  the  facts,  and  their  contention  be  reduced  to  q^^" 
tions  of  law.     ...     If  the  Commission  made  no  findi^^g  ^^ 
facts  upon  which  it  based  its  order,  it  should  have  done  sa  ;  ^^» 
if  it  did  make  such  finding  of  facts,  the  same  should  be  before 
this  court  to  aid  and  advise  it  in  its  consideration  of  the  c^-se  on 
appeal.'^ 

.    [12]   The  Corporation  Commission  having  failed  to  c^^  -^ 
the  facts  upon  which  the  order  appealed  from  herein  is    l>ase^ 
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and  whidi  are  essential  for  a  proper  decision  of  the  appeal,  it 
therefore  becomes  the  duty  of  the  court  to  remand  the  case  to 
the  Corporation  Commission  for  such  finding  of  facts.  Pioneer 
Teleph.  &  Teleg.  Co.  v.  Westenhaver,  supra;  Midland  Valley 
R.  Co.  V.  State,  supra:  Atchison,  T.  &  S.  F.  R.  Co.  v.  State, 
supra,  47  Okla.  645,  RC.R1915E,  265,  150  Pac.  108. 

The  case  is,  therefore,  accordingly  remanded  to  the  Corpora- 
tion Commission,  with  instructions  to  certify  to  the  couit  within 
16  days  finding  of  facts  upon  which  the  order  was  based. 

Owen,  C.  J.,  and  Rainey,  Johnson,  Pitchford,  and  McNeill, 
J J.y  concur. 


QBEOON  svpremb:  coitrt. 

CITY  OF  HILLSBORO 

V. 

PUBLIC  SERVICE  COMMISSION  OF  OREGON  et  aL 
(— .  Oif .  — ,  187  Pac  617.) 

Con^tUntional  lair'—  Impairment  of  contract  —  Muntcipalities  — 
Proprietary  oapaoity. 

A  contract  between  a  city  and  a  water  company  granting  tbe  latter 
the  privilege  to  lay  its  mains,  pipes,  and  servicee,  in  the  streeta  and 
highways  in  the  city,  to  enable  it  to  furnish  the  municipality  and  its 
inhabitants  with  water,  and  providing  that,  for  the  first  five  years, 
it  should  serve  l^e  city  fire  hydrants  at  the  rate  of  $1  per  hydrant 
per  month,  and  that  thereafter  such  service  shall  be  supplied  with- 
out charge,  is  not  a  contract  made  by  the  city  solely  in  its  proprietary 
capacity,  but  is  a  rate-making  contract  in  which  the  public  has  an 
interest  and  consequently  ia  subject  to  modifieatioB  by  the  Public 
Service  Commisaion. 

[February  17,  1920.] 

Suit  to  set  aside  an  order  of  the  Public  Service  Commission 
and  to  enjoin  the  North  Coast  Power  Company  from  collecting 
rentals  for  fire  hydrants  in  the  city  of  Hillsboro ;  decree  dismiss- 
ing the  suit  affirmed. 

Appearances:  S.  B.  Huston^  of  Portland,  for  appellant; 
George  M.  Bro^vn,  attorney  general  and  J.  O.  Bailey,  assistant 
attorney  general,  for  respondent  Public  Service  Commission; 
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C.  A.  Hart,  of  Portland,  and  E.  ^L  Hayden,  of  Tacoma  (Caiey 
&  Kerr,  of  Portland,  and  Hayden,  Langhorne  &  Meteger,  of 
Taooma,  Washington,  on  the  brief),  for  respondent  North  Coast 
Power  Company. 

This  is  a  suit  by  the  city  of  Hillsboro  to  set  aside  an  order 
of  the  Public  Service  Commission,  and  to  enjoin  the  North 
Coast  Power  Company  from  collecting  rentals  for  fire  hydrants 
in  the  eity  of  Hillsboro.  The  substantial  facts  as  recited  in  the 
complaint  are  that  on  September  7,  1909,  plaintiff,  by  ordinance, 
entered  into  a  contract  with  the  Hillsboro  Water,  Light  &  Power 
Company,  whereby  a  franchise  was  granted  to  the  latter  to  use 
the  streets  and  alleys  of  the  city  for  laying  water  mains  and 
service  pipes,  and  to  erect  and  maintain  poles,  wires,  and  fix- 
tures therein  for  conducting  electricity,  and  the  grantee  there- 
after laid  its  pipes,  erected  its  poles,  and  placed  its  wires  and 
equipment  for  the  purpose  of  supplying  the  city  and  its  people 
with  electric  lights  and  water,  and  engaged  in  selling  water  to 
the  general  public  as  a  public  utility  within  the  city.  There- 
after the  Hillsboro  Water,  Light  &  Power  Company  sold  its 
franchise  and  other  property  to  the  Washington-Oregon  Corpora- 
tion, which  later  transferred  its  interest  to  the  defendant  North 
Coast  Power  Company.  Each  of  these  several  publio  service 
corporations,  in  turn,  accepted  and  operated  under  the  franchise 
which,  among  others,  contained  the  following  clause : 

'The  grantee  shall  also  install,  free  of  cost  to  the  city  of  Hills- 
boro, as  many  single  or  double  hydrants  of  standard  make  and 
size  as  shall  be  ordefred  by  said  city,  at  such  places  as  the  city 
may  hereafter  designate,  and  shall  maintain  and  keep  the  same 
in  repair.  The  city  shall  pay  to  grantee,  for  a  period  of  five 
years  from  the  date  of  acceptance  of  this  ordinance,  a  rate  of 
$1  per  calendar  month  for  each  fire  hydrant  installed  and  main- 
'  tained  in  said  city,  and  after  said  five  year  period  ezpires, 
grantee  shall  maintain  all  hydrants,  and  install  new  hydrants, 
free  of  cost  to  the  city." 

The  power  of  the  municipality  to  enter  into  the  franchise  con- 
tract is  found  in  the  following  provision  of  its  charter: 

"The  city  council  shall  have  power  within  the  city  of  Hillsboro 

•    •    •    to  make  provisions  for  lighting  the  city  and  providing  the 

city  with  light  and  to  contract  with  any  person,  pei-sons  or  corpo- 
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ration  therefor;  to  make  provisions  for  providing  the  city  with 
water  and  fire  protection,  sewers  and  street  sprinkling  and  to 
contract  with  any  person,  persons  or  coi^poration  therefor.'^ 

During  the  year  1918,  the  defendant,  North  Coast  Power 
Company,  applied  to  the  Public  Service  Commission  of  Oregon 
for  permission  to  charge  the  city  of  Hillsboro  $5  per  inonth  for 
each  and  every  hydrant  installed  within  flie  city  of  Hillsboro. 
Thereafter  a  hearing  was  had  before  the  Public  Service  Com- 
mission, at  which  the  parties  appeared  by  their  several  attorneys, 
and  thereafter  the  Commission  made  its  findings  of  fact  and  the 
following  order: 

"It  is,  therefore,  ordered  that  the  North  Coast  Power  Com- 
pany be  and  is  hereby  authorized  to  discontinue  free  hydrants 
and  water  therefor  to  the  city  of  Hillsboro  for  fire  protection 
purposes,  and  that  in  lieu  thereof  it  shall  charge  for  such  serv- 
ice at  the  rate  of  $3.50  per  month  per  hydrant  now  connected 
for  said  city  of  Hillsboro,  a  reasonable  date  for  this  order  to 
become  effective  is  November  1,  1918.'* 

The  complaint  alleges  that  the  Public  Service  Commission  was 
without  jurisdiction  to  make  this  order,  because,  in  entering  into 
the  contract,  the  city  was  acting  in  its  proprietary  capacity,  and 
that,  if  the  Public  Utilities  Act  attempts  to  authorize  such  action^ 
then  the  act  is  in  violation  of  §  10  of  article  1  of  the  Constitu-  ' 
tion  of  the  tJnited  States,  relating  to  the  impairment  of  the  obli- 
gations of  contracts,  and  contrary  to  the  provisions  of  §  la  of 
article  4  and  §  2  of  article  11  of  the  Constitution  of  Oregon. 
That  said  order  is  void  because  the  Public  Utilities  Act  is  not 
retroactive.  Each  of  the  defendants  filed  a  demurrer  to  this 
complaint  upon  the  ground  that  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  suit.  The  demurrers  having  been  sus- 
tained by  the  trial  court,  the  plaintiff  declined  to  plead  over,  and 
a  decree  was  entered  dismissing  the  suit,  from  which  plaintiff 
appealB. 

Benson,  J.  (after  stating  the  facts  as  above).  Plaintiff  bases 
its  argument  in  support  of  the  sufiiciency  of  the  complaint,  upon 
the  answers  to  four  questions  wMch  its  able  counsel  formulates 
thus:  ^*^.-r 
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"First.  Did  the  city  of  Hillsboro  have  authority  to  make  the 
contract? 

"Second.  Was  the  contract  involved  herein  a  naatter  in  -whidi 
the  general  paiblic  is  concerned,  or,  in  other  urords,  is  it  a  rate- 
making  c(mtract  ? 

"Third.  Was  the  contract  involved  in  this  case  made  by  the 
city  in  its  governmental  capacity,  or  in  its  proprietary  capacity  ? 

"Fourth.  If  this  contract  was  entered  into  by  the  city  in  its 
proprietary  capacity,  has  the  Public  Swvioe  Ckwunissiwi  au- 
thority to  interfere  with  it?" 

As  regards  the  first  of  these  questions,  it  may  be  remarked 
that  the  defendants  do  not  seriously  question  the  fact  that,  when 
the  franchise  was  granted  by  the  city  and  accepted  by  the  pnWic 
service  corporation,  it  was  a  valid  contract,  and  for  the  purpose 
of  this  discussion  it  may  be  conceded. 

The  remaining  questions  are  so  interdependent  as  to  be  beyond 
the  reach  of  a  practicable  separate  consideration.  Counsel  for 
plaintiff  argues  that  the  power  to  provide  a  water  system  is  not 
governmental,  but  strictly  proprietary,  and  cites  in  support  of 
this  premise  Tone  v.  Tillamook  City,  58  Or.  386,  114  Pac.  940. 
In  that  case  Mr.  Justice  McBride,  for  the  court,  says : 

"The  power  to  provide  a  Tvater  system  is  not  governmental 
nor  legislative  in  its  character,  but  strictly  proprietary,  and  the 
city,  when  engaged  in  prosecuting  such  an  improvemeut,  is 
clothed  with  the  same  authority  and  subject  to  the  same  liabili- 
ties as  a  private  citizen." 

In  support  of  this  doctrine  the  opinion  from  which  we  quote 
cites  the  frequently  approved  case,  of  Esberg  Cigar  Co.  v.  Port- 
land, 34  Or.  282,  55  Pac.  961,  43  L.E.A.  435,  75  Am.  St.  Rep. 
651.  Both  of  these  cases  are  clearly  distinguishable  from  the 
present  controversy,  by  the  controlling  fact  that  in  each  of  them 
the  municipality  was  the  owner  of  the  water  system,  and  was 
engaged  in  operating  it  for  profit,  and  in  neither  case  did  the 
city  oooupy  the  position  of  a  customer.  The  distinction  between 
such  a  case  and  one  in  which  the  city,  like  its  inhabitants,  is  a 
customer,  is  expressly  recognized  in  the  statute  creating  the  Pub- 
lic Service  Commission,  in  §  1  of  which  we  find  this  language: 

"No  plant  owned  or  operated  by  a  municipality  shall  be 
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deemed  a  public  utility  under  or  for  the  purposes  of  this  act.'' 
Laws  1911,  p.  483. 

It  does  not  follow,  therefore,  that  every  contract  for  securing 
the  service  of  a  public  necessity  is  exclusively  proprietary  in  its 
nature.  The  twofold  character  of  many  of  such  contracts  is 
clearly  indicated  by  the  following  excerpt  from  §  1803,  3  Dillon 
on  Municipal  Corporations: 

^'No  uniform  rule  can  be  applied  to  all  the  circumstances  in 
which  the  municipality  acts  under  power  to  furnish  watear  or 
light,  or  to  contract  therefor.  Thus,  when  it  is  sought  to  charge 
the  municipality  with  responsibility  for  property  destroyed 
through  failure  to  exercise  its  power  to  furnish  water  for  fire 
protection  or  for  negligence  in  the  exercise  of  the  power,  it  has 
been  repeatedly  said  that  the  grant  of  power  must  be  regarded 
as  exclusively  for  public  purposes,  and  as  belonging  to  the  mu- 
nicipal corporation,  when  assumed,  in  its  public,  political,  or 
municipal  character.  Similarly,  in  granting  a  franchise  or  privi- 
lege, or  giving  its  consent  to  a  public  service  corporation  to  use 
the  streets  and  highways  of  the  municipality  for  the  purpose  of 
laying  its  mains,  its  pipes,  etc.,  the  municipality  exercises  a 
delegated  legislative  power  derived  from  the  state,  and  cannot 
be  regarded  as  acting  solely  in  its  so-styled  private  and  proprie- 
tary capacity,  although  the  object  of  the  exercise  of  the  power 
may  be  to  enable  the  grantee  of  the  franchise  or  privilege  to  per- 
form a  contract  to  furnish  the  municipality  and  its  inhabitants 
with  water  or  light" 

In  the  present  case,  the  contract  upon  which  plaintiff  relies 
grants  to  the  defendant  corporation  a  franchise  or  privilege  to 
lay  its  mains,  pipes,  etc,  in  the  streets  and  highways  of  the  city, 
to  enable  it  to  furnish  the  municipality  and  its  inhabitants  with 
water.  In  addition  to  this,  it  provides  that  for  the  first  five  years 
the  defendant  corporation  shall  serve  the  city's  fire  hydrants  at 
the  rate  of  $1  per  hydrant  per  month,  and  that  thereafter  such 
service  shall  be  supplied  without  charge.  Does  the  latter  feature 
inject  into  the  contract  the  element  of  rate-making,  in  which  the 
public  has  an  interest?  If  it  does,  then  it  clearly  follows  that 
the  law  as  expounded  in  the  case  of  Woodburn  v.  Public  Service 
Commission,  82  Or.  114,  P.U.R.1917B,  967,   161  Pac  391, 

L.R.A.1917C,  98,  Ann.  Cas.  1917E,  996,  settles  every  other  con- 
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tention  in  the  case,  and  is  conclusive  agaixist  the  plaintiff's  posi- 
tion. 

In  seeking  to  determine  wheth^  or  not  this  is  a  rate-making 
contract,  we  may  not  lose  sight  of  the  fact  that  the  defendant 
corporation  has  dealt  with  the  city  for  the  exclusive  purpose, 
so  far  as  thid  case  is  concerned,  of  selling  and  delivering  water 
to  the  muuicipalitj'  and  its  inhabitants.  It  is  not  particularly 
interested  in  the  use  to  which  the  water  may  be  put,  and,  indeed, 
it  is  necessarily  applied  to  an  infinite  variety  of  uses.  One 
customer,  conducting  a  livery  stable,  uses  it  for  watering  his 
horses  and  washing  the  stains  of  travel  from  his  vdiicles;  an- 
other, being  a  florist^  employs  it  in  supplying  his  tender  plants 
with  needed  moisture;  another  conducts  a  large  hotel  with  hot 
and  cold  water  in  every  room,  for  the  convenient  use  of  his 
guests ;  a  large  manufacturing  plant  is  equipped  with  an  elabor- 
ate system  of  pipes  and  hose  for  the  purpose  of  eliminating,  to 
as  great  an  extent  as  possible^  the  fire  hazards  of  his  business; 
while  still  another,  the  municipality  itself,  being  supplied  with 
fire  engines,  hose  carts>  and  other  equipment,  establishes  large 
hydrants  at  convenient  stations  for  the  purpose  of  using  water 
in  suppressing  conflagrations.  The  city  is,  therefore,  as  much 
a  customer  as  any  of  the  others.  The  public  ser\nce  corporation 
which  is  to  supply  lie  water  for  these  varied  needs  must  receive 
a  fixed  compensation  from  each  customer  who  avails  himself 
of  the  service.  And  the  determination  of  what  shall  be  paid  by 
each  is  just  as  much  an  act  of  rate-making  in  one  instance  as  in 
the  other.  In  the  case  of  Saildpoint  Water  &  Light  Co.  v.  Sand- 
point,  31  Idaho,  498,  P.U.R.1918F,  737,  173  Pac.  972,  L.R.A. 
1918F,  1106,  the  issue  was  as  to  the  power  of  the  utilities  Com- 
mission to  revoke  the  right  of  the  city  to  receive  water  free  of 
charge,  and  to  fix  a  hydrant  rental  for  street  sprinkling.  The 
trial  court  entered  a  judgment  in  favor  of  the  city,  and  upo^ 
appeal  the  supreme  court  reversed  the  judgment  upon  the  grounds 
similar  to  those  voiced  in  Woodburn  v.  Public  Service  Commis- 
sion, supra,  and  assumed,  without  discussion,  that  such  a  fran- 
chise contract  involves  rate-making. 

In  Salem  v.  Salem  Water,  Light  &  P.  Co.  255  Fed.  295, 
P.U.IL1919C,  956,  166  C.  C.  A.  465,  the  franchise  ordinance 
contained  a  clause  to  the  effect  that — 
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The  water  company  sbould  not  charge,  at  any  time,  **higher 
rates  for  water  than  is  customarily  allowed  for  water  in  towns 
or  cities  of  like  population  on  the  Pacific  Coast ;  but  the  Salem 
Water  Company,  its  successors  or  assigns,  shall  not  at  any  time 
charge  more  than  one  dollar  and  eighty-two  cents  ($1,82)  per 
month  for  each  hydrant  or  cistern  actually  supplied.  And  the 
right  is  hereby  reserved  by  the  city  of  Salem  to  continue  or  dis- 
continue to  connect  or  disconnect  any  or  all  hydrants  or  cisterns 
connected,  or  which  may  hereafter  be  connected  with  said  works; 
and  the  city  of  Salem  shall  not  pay  for  said  hydrants  or  cisterns 
while  the  same  are  disconnected  or  discontinued/' 

The  Public  Service  Commission  upon  a  hearing  found  that 
the  charge  of  $1.82  per  hydrant  put  an  undue  burden  upon  the 
other  water  users,  and  ordered  the  rate  increased  to  $2.50  per 
hydrant.  The  city  reused  to  pay  the  increased  rate,  and  the 
water  company  began  an  action  to  recover.  In  the  opinion  the 
court  says: 

"It  is  said,  however,  that  these  cases  are  to  be  distinguished, 
in  that  here  the  right  to  obtain  hydrant  service  at  rates  not  to 
exceed  those  specified  in  the  franchise  was  held  by  the  city  purely 
in  its  proprietary  capacity.  But  as  the  municipal  corporation 
is  but  a  political  subdivision  of  the  state,  and  exists  by  virtue 
of  the  exereise  of  the  power  of  the  state  through  its  legislative 
department,  it  is  our  opinion  that  the  city  had  no  absolute  prop- 
erty right  to  demand  continued  hydrant  service  at  a  given  rfite 
as  against  the  right  of  the  state  to  modify  such  rates  of  service 
with  the  consent  of  the  water  company,  notwithstanding  the  fact 
that  as  to  the  water  company  itself  the  contract  might  be  unalter- 
able except  with  its  consent." 

Winfield  v.  Public  Service  Commission  (Ind.)  P.U.R1918B, 
747,  118  N.  E.  531,  was  a  case  wherein  a  city  had  granted  to 
a  telephone  company  a  fi-ancliise  which  specified  the  maximum 
rates  to  be  charged  for  service  and  provided  for  free  telephone 
service  in  specific  offices  and  departments,  to  the  number  of  21. 
Thereafter  the  Public  Service  Commission  increased  the  maxi- 
mum rates  and  deprived  the  city  of  its  free  service.  There,  as 
here,  the  power  of  the  Commission  to  interfere  with  the  fran- 
chise contract  was  challenged.    Upon  this  point  the  court  says : 

^^It  is  claimed  by  appellants,  in  substance,  that  §  8938,  to  say 
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the  least,  is  an  express  recognition  of  the  powers  of  tib©  city  or 
town  to  contract  in  its  own  interests,  and  that  the  general  public 
is  not  concerned  nor  its  welfare  involved  in  the  question  as  to 
what^  if  any,  compensation  the  city  receives  lor  the  privilege 
or  franchise  granted.  In  so  far  as  such  contract  providing  for 
free  telephone  service  to  the  city  deprives  the  utility  company 
of  revenue  needed  to  maintain  its  operating  facilities,  or  cause 
the  company  to  charge  other  patrons  more  than  otherwise  would 
be  charged  in  order  that  the  needed  revenues  inay  be  acquired,  it 
may  be  well  said  that  the  general  public  is  interested." 

In  addition  to  these  authorities,  we  note  a  loag  line  of  decisions 
by  the  Public  Service  Commissions  of  the  several  states,  all  of 
which  treat  the  municipality  as  being  no  less  a  customer  than 
any  of  the  inhabitants  of  the  city. 

The  ^Maine  Commission,  in  Re  Wiscaseet  Water  Co.  P.U.R 
ldl6D,  927,  said: 

"Many  people  think  that  if  a  water  company  *can  be  induced 
or  forced  to  make  a  low  price  to  a  town  for  water  to  be  used 
for  fire  protection,  or  give  water  for  other  municipal  purposes, 
the  town  and  its  citizens  have  been  financially  benefited.  This 
is  now  regarded  as  a  proven  fallacy.  Each  water  company  must 
receive  for  its  aggregate  service  to  the  whole  public  an  amount 
sufiicient  to  pay  all  its  fixed  charges  and  expenses,  and  somediing 
more  as  a  fair  return  on  capital  invested.  If  it  renders  its 
seijvice  to  a  certain  group  free  or  at  less  than  cost,  it  must  charge 
its  remaining  customer  an  amount  greater  than  would  be  the 
case  if  all  contributed  equally." 

In  Ben  Avon  Borough  v.  Ohio  Valley  Water  Go.  P.O.R 
1917C,  390,  417,  the  Pennsylvania  Commission  says: 

"There  is  no  service  rendered  by  the  respondent  that  does 
not  require  on  its  part  Qome  expense.  To  be  more  specific,  the 
respondent  is  at  some  expense  for  all  the  water  supplied  by  it, 
and  as  all  the  cost  and  expense  including  maintenance,  deprecia- 
tion,  and  operation,  together  with  a  fair  return  on  its  property, 
must  be  paid,  it  becomes  apparent  that  if  some  receive  free 
service  then  the  cost  of  such  free  service  is  a  loss  to  Uie  company 
unless  it, falls  upon  those  who  do  pay.'* 

Again,  in  the  same  case,  we  find  this  language: 

"There  is  in  every  municipality  a  large  amount  of  property 
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«abjeet  to  general  taxatioB  which  does  Bot  pay  for  any  water 
serrioe,  and  yet  this  same  property  is  receiving  the  general  benefit 
of  the  service  rendei'ed  to  such  municipalities  by  the  public 
utility,  while  the  cost  thereof  is  placed  upon  private  consumers." 

To  substantially  the  same  effect  are  the  following:  HoUister 
V.  HoUister  Water  Co.  (Cal.)  P.U.R.1915D,  626;  Sandpoint 
V.  Sandpoint  Water  &  Light  Co.  (Idaho)  P.U.R.1915F,  445, 
460;  Lincoln  v.  Lincob  Watei-  &  Light  Co.  (111.)  P.U.R.1917B, 
176;  Ee  Atlantic  County  Electric  Co.  (N.  J.)  P.U.R.1918B, 
580;  Smith  v.  City  Water  Co.  of  Merrill  (Wis.)  P.U.R.1916B, 
1068;  Re  Warwood  Water  &  Light  Co.  (W.  Va.)  P.U.R.1917C, 
329;  Re  Fire  Dept.  of  South  Bend  (Ind.)  P.U.R.1915A,  538. 

We  have  cited  these  cases  solely  for  the  light  they  may  throw 
upon  the  question  as  to  whether  or  not  the  franchise  contract 
involved  in  the  instant  case  is  a' rate-making  contract  in  which 
the  general  public  has  an  interest.  In  our  judgment  they  are 
sound  in  their  reasoning  and  l<^ical  in  their  deduction.  We 
conclude^  therefore,  that  the  franchise  ordinance  in  the  ease  at 
bar  does  involve  the  subject  of  rate  making,  and  is  not  exclusively 
a  proprietary  matter. 

In  Woodbum  v.  Public  Service  Commission,  supra,  we  have 
conclusively  determined  that,  whenever  a  city  enters  into  a 
franchise  agreement  with  a  public  utility  involving  rates  for 
service,  the  law  reads  into  such  a  contract  a  stipulation  by  the 
city  that  the  state  may  at  any  time  exercise  its  police  power 
and  change  such  rates. 

It  follows  that  the  judgment  xQUst  be  affirmed,  and  it  is  so 
ordered. 

Johns,  J.,  feeling  disqualified,  took  no  part  in  the  consideration 
of  this  case. 


PEimsTIiVANIA  PtrBIilG   SERTTOE  COMMISSION. 

BE  COCHRANTON  TELEPHONE  COMPANY  ct  al. 

[Application  Docket  No.  3355-1920.] 

Monopoly  and  eompftition  —  Telegraph  companies  —  Telephone  cowi'^ 
pmnies  —  Differentiation  hetireen. 

The  legUlature  has  power  to  differentiate  between  td^graph  and 
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telephone  companies  and,  by  the .  process  of  classification,  take  com- 
peting telephone  companies  out  of  that  section  of  the  Pennsylranit 
Constitution  which  prohibits  competing  telegraph  companies  from  con- 
solidating or  merging,  sinoe  there  is  a  real  and  substantial  difference 
in  the  construction,  operation,  and  use  between  these  two  systems 
of  communication:  but  if  there  were  any  doubt  about  it,  the  Commifl- 
sion  would,  in  a  proper  case,  give  effect  to  the  act  and  leave  that  ques- 
tion for  decision  by  the  courts. 

[April  13,  1920.] 

Application  of  the  Cochraiiton  Telephone  CompaBj  and  the 
Merchants  &  Farmers  Telephone  Company  for  approval  of  tiie 
acquisition  of  the  property  and  rights  of  the  latter  by  the  former 
company;  granted. 

Reed,  Commissioner :  A  similar  application  for  the  consolida- 
tion and  merger  of  these  two  competing  telephone  companies 
was  presented  to  this  Commission  in  1916,  and  was  refused  as 
violative  of  the  law  as  it  existed  at  that  time.  In  the  absence 
of  statutory  authority  for  the  creation  of  telephone  companies 
by  that  name,  the  courts  had  classed  them  as  telegraph  companies 
and  clothed  them  with  the  rights  and  powers  of  such  companies. 
While  they  only  existed  under  and  by  virtue  of  the  laws  applicable 
to  telegraph  companies,  it  followed  that  they  were  subject  to  the 
same  constitutional  inhibition  which  prohibited  the  consolida- 
tion with,  or  holding  a  oonti-olling  interest  in  the  stock  or  bonds 
of  any  other  telegi-aph  company  owning  a  competing  line.  Coch- 
lanton  Teleph.  Co.  v.  Public  Service  Commission,  70  Pa.  Super. 
Ct.  212,  affirmed  in  2So  Pa.  506.  Unless  these  companies  have 
since  been  given  a  distinct  statutory  status  which  relieves  them 
from  the  infirmity  inherited  as  telegraph  companies  under  §  12, 
Article  XVI.,  of  our  Constitution,  the  present  application,  how- 
ever meritorious,  must  be  refused. 

The  question  of  the  propriety  and  desirability  of  these  com- 
panies merging  was  answered  in  the  affirmative  by  this  Com- 
mission on  their  application  filed  at  Nq.  516*^1916.  It  was 
there  determined  '^that  the  merger  and  consolidation  of  these 
competing  companies  would  be  for  the  service,  safety,  accommo- 
dation, and  convenience  of  the  public^  if  it  were  not  ccmtrary 
to  law."  The  facts  which  then  moved  the  C(Mnmission  to  so  find 
still  obtain  and  in  a  more  intensified,  form  By  tba  lapse  of  the 
intervening  tim^     Therefore^  we  need  not  extend  this  report 
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by  a  recital  of  facts  heretofoi^e  existing  and  which  continue  to 
exist,  urgently  demanding  that  the  present  application  be  gi-anted 
if  these  companies  are  to  survive  and  the  service,  accomoda- 
tion, and  convenience  which,  by  their  consolidation,  will  be 
secured,  other\^'ise  lost,  to  the  public.  The  evidence  clearly  and 
conclusively  establishes,  and  we  so  find  as  a  fact,  that  the  merger 
of  these  companies  is  necessary  to  their  continued  existence, 
and  will  result  in  a  gi'catly  improved  service,  inuring  to  the 
itccommodation  and  convenience  of  the  public. 

This  leaves  for  consideration  the  question  of  whether  such 
merger  can  be  legally  effected.  Since  the  supreme  and  superior 
courts  passed  on  this  question  in  the  case  hereinbefore  cited, 
the  legislature  by  the  Act  of  July  22,  1919,  P.  L.  1123,  has 
provided  for  the  incorporation  and  regulation  of  telephone  com- 
panies; definijog  the  rights,  powers  and  privileges  of  such  cor- 
porations, and  authorizing  and  regulating  the  purchase,  acquisi- 
tion, and  leasing  the  whole  or  any  part  of  the  properties,  systems, 
capital  stock,  and  securities  of  other  corporations,  associations, 
and  persons  engaged  in  the  telephone  business ;  and  also  authoriz- 
ing any  corporation^  theretofore  incorporated  under  the  laws 
of  this  commonwealth  and  engaged  in  the  business  of  furnishing 
telephone  service,  to  accept  the  provisions  of  the  act  and  there- 
upon acquire  and  possess  all  the  privileges,  immunities,  rights, 
franchises,  and  powers  conferred  upon  corporations  formed 
thereunder.  The  applicant  companies,  with  the  approval  of  this 
Commission,  evidenced  by  its  certificates  of  public  convenience, 
have  accepted  the  provisions  of  the  Act  of  July  22,  1919,  and 
thereby  are  given  the  legal  status  provided  by  that  act  If  this 
act  is  a  valid  piece  of  legislation  then  the  right  of  these  com- 
panies to  consolidate  and  merge  is  no  longer  open  to  question. 
This  suggests  an  inquiry  as  to  the  power  of  the  legislature  to 
differentiate  between  telegraph  and  telephone  companies  and 
by  the  process  of  classification  take  competing  telephone  com- 
panies out  of  that  Section  of  the  Constitution  which  prohibits 
competing  telegraph  companies  from  consolidating  or  merging. 
Classification  primarily  is  a  question  for  the  legislature,  and 
only  becomes  a  judicial  questitm  for  determining,  in  any  given 
situation,  whether  the  legislative  action  is  clearly  imreasonable. 
If  there  is  a  reasonable  and  practical  ground  for  the  classification, 
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the  courts  generally  have  voiced  their  approval,  and  the  courts 
of  this  state  have  only  exercised  their  judicial  power  in  annulling 
legislative  enactments  which  clearly  attempted  special  legislation 
under  the  guise  of  classification,  or  which  were  so  clearly  violative 
of  some  constitutional  inhibition  as  to  leave  no  well  founded 
doubt  of  their  offending  character.    We  need  not  pause  to  cite 
the  adjudicated  cases  in  support  of  these  general  principles  ap- 
plicable to  the  present  proceeding,  but  will  pass  to  a  consider- 
ation of  what  is  shown  by  the  evidence  to  be  a  fundamental 
distinction  between  the  physical  character,  operation,  and  service 
furnished  by  a  tel^raph  company  and  by  a  telephone  company. 
That  telegi*aph  and  telephone  companies  have  some  operating 
factors  in  common  must  be  conceded.     They  are  electrically 
operated  over  T^ires  strung  on  poles,  and  they  have  the  common 
purpose  of  distant  communication  between  persons,  corporations, 
and  associations.     Because  of  these  characteristics  in  common 
and  in  the  absence  of  any  legislative  recognition  of  telephone 
companies  eo  nomine,  the  courts  were  constrained  to  liken  thera 
to  telegraph  companies  and  to  clothe  them  with  the  powers  and 
limitations  of  corporations  of  that  class. 

That  the  equipment  and  operation  of  the  two  systems  and 
the  service  furnished  by  them  respectively  are  radically  different 
must  be  conceded.  In  telegraphy,  electrical  impulses  of  long 
or  short  duration  are  sent  over  the  wire  and  graphioally  or 
audibly  received  at  the  distant  end  by  a  responsive  electrical 
mechanism.  In  general  use  it  requires  a  trained  operator  to 
make  and  to  interpret  the  "clicks"  of  the  telegraphic  instrument 
into  letters  and  words.  Only  low  frequency  olectrical  currents 
can  be  sent  or  received,  and  not  more  than  five  or  six  inter- 
ruptions per  second  can  be  thus  passed  over  the  wire.  In 
telephony,  two  hundred  to  two  thousand  vibrations  or  electric 
cun*ent  oscillations  per  second  are  required  in  transmitting  the 
human  voice,  and  the  telegraphic  apparatus  cannot  be  used  in 
this  method  of  communication.  The  fun'damental  difference 
between  the  two  systems  from  an  electrical  point  of  view  is  that 
in  telegraphy  use  is  made  of  low  frequency  interrupted  electrical 
currents  of  a  periodicity  not  to  exceed  six  per  second  while  in 
telephony  there  is  a  range  of  from  two  hundred  to  two  thousand 
per  second  of  an  alternating  or  undulatory  character.     This 
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difference  aeees8itatea  a  wide  difference  in  plant  facilities,  their 
use  and  operation.  In  telegraf^y  messages  are  sent  by  cod<^ 
and  the  sender  and  receiver  of  the  message  over  the  wire  must 
be  a  trained  operator,  and,  therefore,  it  is  impracticable  to  make 
it  a  distribution  wire  system  reaching  into  the  hcwnes  and  busi- 
ness places  of  its  patrons.  The  message  in  the  first  instance 
must  be  reduced  to  writing  and  taken  or  sent  to  the  central  office 
'^liere  an  expert  operator  changes  it  into  a  code  and  forwards 
it  to  another  expert  who  de-codes  the  message  and  then  delivers 
it  to  the  one  for  whom  it  is  intended.  In  telephony  the  services 
of  an  expert  operator  are  not  required  to  enable  the  sender  to 
personally  tranamit  his  message  to  the  one  receiving  it,  and  while 
the  telegraph  speaks  but  one  language,  without .  emphasis  or 
modification  of  tone,  the  telephone  speaks  all  languages,  records 
the  voice  of  the  sender  of  the  message,  and  the  exact  emphasis 
placed  by  him  on  the  language  used.  Its  wires  extend  from  the 
exchange  to  the  subscriber's  premises,  and  by  these  several  ex- 
tensions, he  can  talk  with  all  subscribers  in  his  own  vicinity  and,  - 
by  connection  with  the  trank  wires,  to  distant  places.  In  a 
telegraph  plant  there  is  little,  if  any,  local  wire  distribution, 
while  in  a  telephone  system  it  comprises  a  large  part  of  the 
plant,  and  in  reaching  its  various  patrons  in  a  city  or  town 
imposes  on  practically  every  street  its  conduits,  cables,  poles, 
and  wires  to  an  extent  beyond  reasonable  comparison  with  that 
required  by  a  telegraph  service.  In  other  words  the  telegraph 
has  been  developed  as  a  trunk  line  plant  and  the  telephone  as 
a  system  of  local  exchange  distribution  in  an  effort  to  reach 
each  home  and  place  of  business.  It  is  apparent  that  there  is 
a  fundamental  physical  difference  between  the  two  sygtema  as 
constmcted  and  operated,  and  it  is  equally  apparent  that  Hiere 
is  a  fundamental  difference  in  the  use  made  of  them  as  affecting 
competitive  conditions.  The  Constitution  of  the  commonwealth 
recognizes  that  the  accommodation  and  convenience  of  the  public 
may  be  promoted  by  the  maintenance  of  c<Hnpeting  telegraph 
lines,  whereas  it  is  evident  that  the  reverse  is  generally  true  as 
to  the  maintenance  of  competing  telephone  lines,  as  aptly  illus- 
trated ia  the  present  case*  With  these  two  competing  telephone 
companies,  serving  a  limited  territory,  subscribers  can  only  com- 
municate with  each  other  when  they  have  the  phone  of  the  same 
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company*  To  secure  communication  with  all  the  patrons  of  the 
two  companies,  it  is  necessary  to  take  and  pay  for  two  phones, 
and  this  burden,  as  well  as  the  burden  of  paying  for  the  in- 
creased expense  of  maintaining  and  operating  two  competing 
companies  to  obtain  adequate  telephone  servioe,  is  imposed  on 
the  public  without  any  compensating  return  or  advantage  what- 
i^oever. 

In  the  <^inion  of  the  Commission  there  is  a  real  and  sub- 
stantial diiference  in  the  construction,  operation,  ajid  use  between 
these  two  systems  of  c(»nmunication  to  support  the  Act  of  July 
22,  1919,  as  a  proper  and  reasonable  classification  enactment, 
but  if  we  had  any  doubt  as  to  its  constitutionality,  we  would,  in 
a  proper  case,  give  effect  to  the  act  and  leave  that  question  for 
decision  by  the  courts  where  it  is  properly  lodged.  In  acoord- 
s*noe  with  the  foregoing  report  and  determination  an  order  will 
be  entered  approving  the  agi'eement  of  purchase  of  the  property, 
rights,  privileges,  and  franchises  of  the  Merchants  &  Farmers 
Telephone  Company  by  the  Cochranton  Telephone  Company, 
and  the  issuing  of  a  certificate  of  public  oonvenienoe  accordingly. 
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AUSTIN  BOROUGH  COUNCIL 

V. 

POTTER  GAS  COMPANY. 

[Complaiiit  Docket  No.  3147.1 

Service  —  JVoftifal  gaa  —  Tetttporary  low  preHdures^ 

The  replacing  of  an  existing  natural  gas  line  by  a  larger  ow, 
involving  an  outlay  of  many  thouBands  of  dollars  under  present  daj 
prices,  is  not  justified  in  order  to  secure  adequate  pressure  where 
such  increased  capacity  would  be  necessary  wily  during  a  few  d«y« 
of  the  year,  especially  where  there  is  some  uncertainty  as  to  the  cob- 
tinuBd  adequacy  of  the  gas  field. 


Service  —  Natural  gas  —  Remedy  for  temperar^  U^w  preesureB, 

Discussion  of  methods  which  should  be  adopted  both  by  a  natural 
gas  company  and  its  patrons  in  order  to  remedy  tempwary  low  preesurei 
during  cold  weather,  p.  833. 


[April  20,  1920.] 
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Complaint  alleging  inadequacy  of  natural  gas  supply;  sus- 
tained in  part;  certain  pipe  line  replacements  ordered  and 
reconunendations  made  for  improvements  in  service. 

Brecht,  Commissioner:  This  complaint  alleges  that  the  re- 
spondent's supply  of  natural  gas  to  the  public  in  the  borough 
of  Austin,  Potter  county,  has  been  entirely  inadequate  for  the 
purpose  of  heating  and  cooking  in  cold  weather;  that  due  to 
the  poor  service  furnished,  the  public  schools  had  to  be  dismissed 
on  certain  days  in  Xovember  and  December  last;  and  that  in 
many  of  the  homes  tlie  occupants  have  been  unable  to  maintain 
a  temperature  of  60  degrees  in  extreme  winter  weather.  As  a 
result  of  the  poor  service  it  is  further  alleged  that  a  situation 
exists  in  Austin  that  is  detrimental-  to  the  health  of  its  citizens. 
The  insui&cient  supply  of  gas,  complainants  contend,  is  due  to 
inadequate  pressure  resulting  from  the  failure  of  the  company 
to  lay  6-inch  distributing  pipes  as  required  under  a  borough 
ordinance,  and  the  replacement  of  a  5f-inch  supply  pipe  leading 
from  the  gas  fields  by  a  3-inch  line. 

In  its  answer  respondent  admitted  that  its  supply  of  gas  in 
Austin  has  not  been  adequate  to  meet  all  demands  of  the  service 
during  certain  hours  of  certain  days  in  the  month  of  December, 
1919,  but  attributed  such  inadequacy,  in  Austin  and  other  places, 
to  a  reduced  field  supply.  It  averred  that  it  has  not  extended 
its  distributing  lines  into  any  additional  communities  since  1908, 
and  that  it  has  not  entered  into  new  contracts  for  service  recently 
except  such  as  it  was  required  to  make  in  compliance  with  its 
duties  as  a  public  service  company.  It  maintains  that  the 
Austin,  situation  is  due  to  a  diminution  in  the  supply  of  natural 
gas  in  the  fields,  and  not  to  any  neglect  or  negligence  in  the 
reiidition  of  respondent's  ser\  ice. 

The  borough  of  Austin  has  a  population  of  approximately 
1460,  and  348  service  connections  with  the  plant  of  respondent. 
It  is  located  about  12  miles  from  the  natural  gas  fields  in  the 
vicinity  of  Roulette,  and  is  supplied  with  current  through  a 
3-inch  pipe  from  a  compressor  station  at  the  latter  point.  The 
line  into  Austin  is  a  branch  of  a  main  artery  leading  into  re- 
spondentia primary  trunk  line  which  extends  from  the  borough 
of  Shingle  House  to  Elmira,  New  York.     The  latter  with  its 
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chain  of  feeders  and  laterals  to  Penngjlvania  and  New  York 
towns  constitutes  the  plant  system  of  the  Potter  Gas  Company. 
In  the  borough  of  Austin  the  supply  is  distributed  from  two 
regulators  through  a  series  of  5-inch,  3-inch  and  2-inch  pipes 
gridironed  together  into  one  system  of  delivery.  The  service 
pipes,  owned  by  the  consumers,  are  mostly  1-inch  and  nearly  all 
house  piping  is  f-inch. 

It  appears  that  respondent  began  doing  business  in  Austin 
in  the  latter  part  of  1S99,  obtaining  its  supply  through  a  3-incli 
pipe  from  gas  fields  in  McKean  county  by  way  of  Coudersport. 
According  to  the  record,  the  original  company  operating  under 
a  franchise  in  the  borough  of  Austin  was  the  Consumers  Gas 
Company  whose  rights  and  privileges  were  ultimately  absorbed 
by  the  respondent.  Under  an  ordinance  passed  in  June,  1901, 
that  company  was  granted  the  right  to  enter  upon  the  streets  of 
Austin  for  the  purpose  of  supplying  natural  gas  to  the  public 
on  condition  that  the  company's  mains  from  the  wells  to  the 
borough  limits  shall  not  be  less  than  4-inch  pipes,  and  npon  the 
principal  streets  of  the  borough  not  less  than  6-inch  pipes  laid 
12  inches  underground.  In  due  course  of  time  a  5f-inch  supply 
main  was  installed  from  the  gas  fields  which  has  since  been  prac- 
tically all  replaced  by  respondent  with  a  3-inch  line  and  a  com- 
pressor station  at  Roulette.  There  were  no  6-inch  pipes  laid 
in  the  borough  as  called  for  in  the  ordinance. 

From  an  inspection  of  respondent's  pressure  records  at  Austin, 
it  has  been  ascertained  that  during  the  past  winter  of  1919- 
1920,  there  were  nineteen  days  at  least  when  the  pressure  was 
insufficient  to  maintain  a  proper  temperature  in  the  homes  or 
provide  adequate  heat  for  the  purpose  of  cooking.  In  the 
winter  of  1916-1917  the  pressure  as  found  recorded  was  suffi- 
cient to  provide  adequate  service.  In  1917-1918  slight  trouble 
occurred  in  January  but  of  short  duration,  while  in  1918-1919 
no  periods  of  low  pressure  appear  to  have  occurred.  It  was 
conceded  on  behalf  of  complainant  that  when  the  weather  is  not 
very  cold  the  supply  of  gas  seems  to  be  sufficient  to  answer  all 
essential  needs. 

The  pressure  gauge  of  the  company,  upon  which  the  records 

are  made,  is  located  at  its  office  in  the  center  of  the  town  and 

was  found  in  a  test  check  made  upon  it  to  be  aoouratf^  ^n  its 
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registration.  During  the  nineteen  days  of  low  pressure  at 
Austin  indicated  above,  the  records  for  Galeton,  a  town  similarly 
situated  and  supplied  by  respondent,  show  a  pressure  as  low  as 
at  Austin  and  on  some  of  the  days  even  lower.  But  at  Port 
Allegany  and  Coud^:^port,  both  supplied  through  laiger  mains 
but  located  closer  to  the  source  of  supply,  the  pressure  for  the 
same  intermittent  period  was  sufficiently  high  to  give  satis- 
factory service. 

The  witnesses  for  complainant  maintained  that  the  riiortage 
in  the  gas  furnished  at  Austin  is  due  chiefly  to  the  small  size 
pipes  installed  by  respondent  in  its  supply  and  distribution 
system  for  that  community.  Respondent  admits  an  inadequate 
supply  at  certain  stated  times  but  ascribes  it  to  the  general  de- 
pletion or  exhaustion  of  the  gas  fields,  contending  that  the  pipes 
now  laid  are  large  enough  to  carry  an  adequate  flow  when  there 
is  a  sufficiMt  volume  of  gas  obtainable  from  the  wells.  The 
insufficient  supply  of  gas  at  Austin,  during  periods  of  extremely 
cold  weather  when  Coudersport  with  a  5f-inch  feeding  main 
experienced  no  trouble,  would  appear  to  indicate  quite  clearly 
that  the  3-inch  line  supplying  complainant  is  not  large  enough 
to  carry  the  volume  of  gas  required  a  distance  of  approximately 
12  miles  when  a  low  tanper^Lture  is  prevailing.  But  the  ques- 
tion of  replacing  the  existing  line  by  a  larger  one,  involving  an 
outlay  especially  under  present  day  prices  of  many  thousands 
of  dollars,  would  be  difficult  to  justify  in  this  instance  in  view 
of  the  comparatively  few  days  of  tiie  year  during  which  a  laiger 
main  would  be  found  necessary,  more  esp^ially  when  considered 
from  the  angle  of  what  is  generally  regarded  as  a  depletion  of 
the  gas  fields,  and  the  consequent  uncertainty  as  to  the  future 
of  the  natural  gas  situaticm. 

It  would  appear  from  the  evidence  that  in  a  situation  like 
the  one  at  Austin,  where  the  trouble  experienced  is  limited  at 
the  utmost  to  a  compai-atively  few  days  in  the  year,  the  patron, 
through  a  proper  co-operative  spirit,  could  accomplish  much  to 
reduce  to  a  n^ligible  quantity  the  ooeasional  inconvenience 
which  may  arise.  This  could  be  brought  about  in  large  measure 
if  the  consumer  were  to  provide  himself  with  proper  auxiliary 
heating  appliances  to  be  utilized  during  days  of  extreme  winter 
weather. 
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It  is  incumbent  upon  all  patrons  in  natural  gas  territory  in 
these  days  of  conservation  and  economy  campaigns  encouraged 
in  more  or  less  all  communities  affected  because  of  a  gradually 
diminishing  supply  of  gas,  to  recognize  the  importance  of  carry- 
ing a  certain  share  of  the  burden  imposed  under  the  changed 
and  chiming  conditions  controlling  the  supply  and  consump- 
tion of  this  natural  commodity.  The  extravagant  and  wasteful 
habits  bred,  as  it  were,  in  the  bone  through  long  years  of  an 
unlimited  supply  of  this  gas  must  give  way  to  an  era  of  prudent 
and  co-operative  economy  in  its  use  and  distribution. 

In  the  present  instance,  it  was  ascertained  from  a  field  in- 
spection made  by  an  engineer  of  the  Commission  that  fhe  fixtures 
of  consumers  are  typical  of  those  usually  found  in  natural  gas 
territories.  The  service  lines  are  nearly  all  f-inch  and,  there- 
fore, too  small  to  serve  their  pui-pose  adequately.  The  cook 
stoves  and  heaters  are  largely  neglected,  the  air  mixtures  being 
incorrectly  adjusted  causing  wasteful  red  fiames  to  predominate. 
The  range  burner  flames  are  generally  too  long  and  lick  the  base 
of  co(^king  utensils  instead  of  being  so  adjusted  that  the  flame 
tips  will  just  touch  the  vessel  about  being  heated.  In  many  of 
the  converted  ranges  and  heaters,  the  draft  from  the  chimney 
sweeps  the  flame  away  from  the  object  to  be  heated. 

In  view  of  the  tense  situation  now  obtaining  throughout 
natural  gas  territory  by  the  apparent  shrinkage  in  the  volume 
of  gas  obtainable,  it  would  appear  to  the  Commission  under 
the  combination  of  circumstances  here  present,  which,  it  is  safe^ 
to  assume,  are  duplicated  in  other  communities  served  by  the 
same  company,  that  the  respondent  in  the  interest  of  protecting 
its  own  property  and  promoting  the  efiiciency  of  its  public  service, 
should  inaugurate  and  encourage  a  campaign  of  education  in 
the  way  of  suggestions  and  helpful  advice  which  would  look 
towards  the  use  of  more  economic  heating  and  cooking  appliances 
by  the  consumer,  and  the  installation  of  service  lines  and  house 
piping  better  suited  for  their  purpose.  This  could  be  done  in 
various  ways  and  at  such  opportune  times  as  the  season  may 
require  either  through  one  of  its  engineers  or  its  local  super- 
intendent under  some  system  of  inspection  and  regulation  at 
a  modicum  of  additional  expense. 

Under  all  the  circumstances  as  they  appear  in  the  record  and 
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evidence,  supplemented  by  supporting  data  discovered  from  a 
survey  of  the  local  situation  by  its  expert,  the  Commission  finds 
that,  as  a  partial  remedy  to  increase  and  equalize  the  pressure 
at  points  of  consumption,  certain  2-inch,  pipes  and  one  section 
of  3-inch  pipe,  used  as  connecting  links  in  respondent's  dis- 
tribution system  at  Austin,  should  be  replaced  by  larger  pipe, 
An  order  will  issue  directing  the  Potter  Gas  Company,  re- 
spondent, to  replace  in  its  distribution  system  in  the  borough 
of  Austin : 

(a)  The  2-inch  lines  from  the  3-inch  supply  line  to  its  3-inch 
regulators  with  3-iBch  lines. 

(b)  The  3-iiieh  section  of  the  low  pressure  line  on  Main 
street  with  a  section  of  5-inch  line. 

(c)  The  2-inch  low  pressure  line  on  Elliott  street  with  a 
3-inch  line. 

(d)  The  2-inch  low  pressure  .line  at  the  Swedish  Lutheran* 
Church  with  a  3-inch  line. 

With  respect  to  the  prayer  for  relief  in  other  features,  the 
complaint  is  dismissed  with  the  suggestion  that  respondent  put 
into  active  effect  some  plan  of  education  or  supervision  that  will 
show  the  consumer  the  advantages  that  would  accrue  from  the 
installation  of  a  better  system  of  pipage  on  his  premises,  and 
from  having  a  more  modem  adjustment  made  in  his  equipment 
for  heating  and  cooking.  It  is  believed,  where  the  patron  is 
approached  upon  this  matter  in  the  proper  spirit  and  shown 
how  bis  gas  troubles  may  be  materially  reduced,  he  will  be  found 
in  a  receptive  state  of  mind  and  make  some  effort  to  co-operate. 
The  Commission  is  fully  persuaded  that  a  reciprocal  attitude 
of  this  kind  must  ultimately  be  established  between  the  utility 
and  the  user  before  a  workable  solution  will  be  found  of  the 
problem  now  rapidly  developing  in  the  natural  gas  situation 
throughout  the  country. 
P.U.R.1920C. 
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SOUTH  DAKOTA  SUPBEME  COtTRT. 

DAKOTA  CENTRAL  TELEPHONE  COMPANY 

V. 

SPINK  COUNTY  POWER  COMPANY, 

[No.  4567.] 
(—  8.  D.  — ,  176  N.  W.  143.) 

JffleefrMfy  —  Eteetrical  irOerferenoe  —  IHUy  of  utimy. 

1.  An  electrical  company  occupying  a  highway  muBt  eUndnate 
electrical  interference  with  telephone  lines  caused  by  conduction,  or 
by  static  indvction,  rinoe  interference  by  theee  two  cauaes  may  be 
eliminated  by  the  proper  erection  and  ^laintepanoe  of  the  line*  or  I7  a 
proper  balancing  of  the  current  in  theee  lines. 

Aightoays  and  streets  —  Dedications  ~  Effect  —  Subsequent  usage, 

2.  When  land  ie  taken  or  dedicated  for  use  as  a  highway,  such 
taking  or  dedication  should  be  presumed  to  be  not  merely  for  eudi 
purposes  and  usages  as  were  known  and  in  vogue  at  the  time  of  such 
taking  or  dedication,  but  also  for  all  public  uses  present  and  prospec- 
tive, known  or  unknown,  consistent  with  the  character  of  such  higli- 
way,  and  not  actually  detrimental  to  the  abutting  real  estate* 

XlectrieUy  —  Electrical  itUerference  -^  Coae  of  eUminatinp. 

3.  Under  the  South  Dakota  statute,  the  eoet  of  reoonstmcting  a 
grounded  telephone  line  so  as  to  eliminate  electrical  interference  from 
a  more  recently  constructed  high  tension  electric  line,  must  be  borne 
by  the  electric  company. 

CouHs  —  Jurisdiction  —  Equity, 

4.  A  court  of  equity  having  properly  assumed  jurisdiction  of  • 
ease,  has  jurisdiction  to  settle  it,  although  the  issue  becomes  oae 
of  damages  only. 

(WHirnro,  J.,  dissents.) 

[January  66,  1620.] 

Appeal  by  th©  plaintiff  telephone  company  from  a  judgment 
denying  an  injunction  in  an  action  to  restrain  an  electric  com- 
pany from  interfering  with  the  service  rendered  by  the  plaintiff; 
defendant  electric  company  ordered  to  bear  cost  of  reconstructing 
telephone  lines. 

Appearances:  Null  &  Royhl,  of  Huron,  for  appellant;  Mor- 
ris &  Moriarty,  of  Kedfield,  for  respondent 

Gates,  J. :  The  ultimate  concrete  question  now  in  this  case 
is  whether  a  telephone  company  using  a  low  tension  current  of 
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electricity  and  using  the  earth  as  a  return  circuit,  the  earlier 
occupant  of  a  highway,  or  an  electric  power  and  light  company, 
the  later  occupant,  using  a  high  tension  current,  shall  hear  the 
expense  of  installing  a  metallic  return  circuit  in  the  telephone 
lines  in  order  to  eliminate  the  electromagnetic  induction  of  the 
telephone  lines  hy  the  power  lines. 

[1]  Without  going  extensively  into  the  scientific  aspects  of 
the  case,  it  may  be  stated  that  the  evidence  shows  that  electrical 
interference  between  these  lines  arises  in  two  ways;  by  conduc- 
tion and  by  induction.  Induction  is  of  two  kinds;  static  and 
magnetic.  Interference  by  conduction  may  be  practically  elim- 
inated by  the  proper  erection  and  maintenance  of  the  power  line. 
Interference  by  static  induction  may  be  overcome  by  a  proper 
balancing  of  the  electric  current  in  the  power  line.  We  take 
it  that  there  is  no  dispute  in  this  case,  but  that  the  power  com- 
pany must  eliminate  interference  by  conduction  and  by  static 
induction.  If  there  is  a  dispute  we  nevertheless  hold  that  it 
must  do  so.  Electromagnetic  induction  is  the  transmission  of 
electricity  from  one  electric  circuit  to  another  by  means  of  an 
electric  field.  See  Curtis,  Electricity,  §  349.  This  kind  of 
interference  may  be  practically  prevented  by  a  co-ordinated  trans- 
position of  the  wires  on  both  systems,  but  this  may  be  accom- 
plished only  where  the  electric  circuits  on  both  systems  are 
metallic;  hence  the  remedy  cannot  be  applied  to  an  earth  return 
telephone  line.  *  No  other  practical  method  of  prevention  of 
magnetic  induction  is  suggested  in  the  evidence. 

Plaintiff  owns  and  operates  certain  telephone  lines  in  South 
Dakota,  both  rural  and  toll  lines,  and  in  particular  owns .  and 
operates  rural  lines  on  the  highway  between  Ashton  and  Frank- 
fort 

Defendant  owned  and  operated  an  electric  light  and  power 
plant  at  Ashton,  with  lines  to  neighboring  communities.  In 
September,  1916,  pursuant  to  permission  of  the  county  board, 
it  set  a  line  of  poles  between  Ashton  and  Frankfort,  and  was 
about  to  install  the  necessary  wires  for  the  purpose  of  trans- 
mitting a  current  of  about  6,600  volts  under  what  is  called  a 
3-wire  60-cycle  altenaating  high  power  system.  Plaintiff  sought 
injunction  as  an  interference  with  its  Hues.  The  case  was  pre- 
sented on  its  merits  upon  the  application  for  a  temporary  injunc- 
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tion,  and  in  February,  1917|  the  trial  ooiu^  vacated  the  reatrain- 
ing  order  on  oondition  that  defendant  should  make  oertain 
changes  in  the  construction  of  its  line,  take  certain  precautions 
to  prevent  interference  by  conduction,  and  move  a  portion  of 
plaintiff's  line  to  the  other  side  of  the  highway.  Defendant 
then  completed  its  line,  and  began  the  transmission  of  its  high 
power  current.  In  November,  1917,  a  further  hearing  was  had. 
plaintiff  submitted  proof  to  show  that  further  requirements 
were  necessary  to  protect  plaintiff's  lines.  Defendant  submitted 
proof  that  it  had  ccmiplied  with  the  order  of  February,  1917. 
In  August,  1918,  the  trial  court  filed  its  findings  of  fact  and 
conclusions  of  law,  and  entered  judgment  denying  the  injunction. 
Therefrom  and  from  an  order  denying  a  new  trial  plaintiff 
appeals. 

Appellant's  right  to  the  use  of  the  highway  arose  from  seeticn 
554,  Rev.  C.  C.  1903  (Rev.  Code  1919,  §  9791),  and  it  had 
been  in  the  actual  operation  of  its  rural  line  on  said  highway 
since  about  the  year  1910. 

Respondent's  right  to  the  use  of  the  highway  arose  from 
chapter  369,  Laws  1913  (Rev.  Code  1919,  §§  8591-8594),  but 
said  chapter  contains  the  following  {Nrovido : 

^Trovided  that  such  transmission  line  shall  not  interfere  witli 
the  service  of  any  telephone  or  telegraph  lines  already  constructed 
on  such  highway." 

^Notwithstanding  the  fact  that  the  lines  of  the  respective 
parties  are  on  opposite  sides  of  the  highway,  it  appears  by  the 
clear  preponderance  of  the  evidence  that  by  reason  of  electro- 
magnetic induotion  the  service  of  appellant's  lines  is,  and  will 
continue  to  be,  substantially  interfered  with. 

[2]  Appellant  rather  faintly  contends  that  the  legislature 
was  without  power  to  authorize  the  occupancy  of  the  rural  high- 
ways for  light  and  power  transmission  lines  other  than  for  the 
purpose  of  lighting  the  highways.  We  have  no  hesitancy  in  hold- 
ing that  when  land  is  taken  or  dedicated  for  use  as  a  highway, 
such  taking  or  dedication  should  be  presumed  to  be,  not  merely 
for  such  purposes  and  usages,  as  were  known  and  in  vogue  at 
the  time  of  such  taking  or  dedication,  but  also  for  all  public 
purposes  present  and  prospective,  then  known  or  unknown, 
consistent  with  the  character  of  such  highways  and  not  actually 
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detrimental  to  the  abutting  real  estate.  Cater  v.  Noithwestern 
Teleph.  Exch.  Co.  60  Minn.  539,  63  X.  W.  Ill,  28  L.R.A.  310, 
51  Am.  St.  Rep.  643 ;  People  v.  Eaton,  100  Mich.  208,  59  N. 
W.  145,  24  L.R.A.  721 ;  Com.  v.  Morrison,  197  Mass.  199,  83 
N.  E.  415,  14  L.R.A.(KS.)  194,  125  Am.  St.  Rep.  338;  Mord- 
hurst  V.  Ft.  Wayne  &  S.  W.  Traction  Co.  163  Ind.  268,  71  K 
E.  642,  66  L.R.A.  105,  106  Am.  St  Rep.  222,  2  Ann.  Cas. 
967;  Brandt  v.  Spokane  &  I.  E.  R.  Co.  78  Wash.  214,  138  Pac. 
871,  52  L.R.A.(N.S.)  760.  Indeed  it  was  the  recognition  of 
this  principle  that  determined  the  decision  of  this  court  in  Kirby 
V.  Citizens'  Teleph.  Co.  17  S.  D.  362,  97  N.  W.  3,  2  Ann.  Caa. 
152. 

Appellant  contends  that  under  the  rule  that  priority  in  time 
carries  with  it  priority  of  right,  recognized  by  this  court,  in 
view  of  the  proviso  above  quoted  in  Tri-County  Mut  Teleph. 
Co.  V.  Bridgewater  Electric  Power  Co.  40  S.  D.  410,  167  N. 
W.  501,  its  right  to  the  use  of  the  earth  as  a  return  circuit 
should  be  protected. 

Respondent  contends,  and  our  oollea^e  agrees  therewith,  that 
under  the  rule  "5«?  idere  tuo"  etc.  (Rev.  Code  1919,  §  45),  the 
appellant  must'  suffer  the  interference  with  its  service  caused 
by  electromagnetic  induction,  or  must  abandon  the  use  of  the 
earth  as  a  return  circuit,  and  at  its  own  expense  install  a  metallic 
return  circuit  on  the  lines  interfered  with,  as  substantially  found 
by  the  trial  court.  If  the  legislature  had  so  declared,  we  believe 
no  constitutional  principle  would  have  been  violated.  If  there 
had  been  no  legislative  direction  either  way,  we  believe  that 
under  the  excellent  argument  and  authorities  advanced  this 
court,  with  perfect  propriety,  might  have  laid  down  that  rule. 
Curtis,  Electricity,  §§  356,  857;  Cumberland  Teleg.  &  Teleph 
Co.  v.  United  Electric  R.  Co.  93  Tenn.  492,  29  S.  W.  104,  27 
L.R.A.  236 ;  Cumberland  Teleg.  &  Teleph.  Co.  v.  United  R.  Co. 
(C.  C.)  42  Fed.  273,  12  L.R.A.  544;  Lake  Shore  &  M.  S.  R. 
Co.  V.  Chicago,  L.  S.  &  S.  R.  Co.  48  Ind.  App.  584,  92  K  E. 
989,  95  N.  E.  596 ;  Cincinnati  Inclined  Plane  R.  Co.  v.  City  & 
Suburban  Teleg.  Ass'n,  43  Ohio  St.  390,  27  K  E.  890,  12 
L.R.A.  534,  29  Am.  St.  Rep.  559;  note  Ann.  Cas.  1916A,  135; 
Panton  v.  Holland,  17  Johns.  (N.  Y.)  92,  8  Am.  Dec.  369. 

But  the  legislature  did  declare  that  the  later  transmission  line 
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should  not  "interfere  with  the  service  of  any  telephone  or  tele- 
graph line  already  constructed  on  such  highways." 

[8]  We  must  presume  that  the  legislature  of  1918  knew  of 
the  extensive  occupancy  of  the  hi^ways  of  the  state  hy  mral 
telephone  lines  using  the  earth  as  a  return  circuit  It  is  said 
there  were  then  20,000  miles  of  such  lines  in  this  state.  It  is  a 
fact  in  this  case  that  no  power  and  light  transmission  line  could 
be  installed  between  Ashton  and  Frankfort  without  occupying 
a  highway  already  occupied  by  such  lines.  We  think  the  mani- 
fest intention  of  the  legislature  was  to  protect  tel^raph  and 
telephone  lines  previously  consti*ucted  from  interference  with 
their  service.  Any  other  interpretation  would  merely  give  pro- 
tection to  such  lines  from  the  negligence  of  the  power  and  light 
company,  a  protection  which  they  would  have  without  that  stat- 
ute. Curtis,  Electricity,  §  357.  If  respondent  is  ri^t  in  its 
view,  protection  is  merely  aflForded  (in  the  absence  of  negli- 
gence) to  those  lines  that  need  no  protection.  But  on  the  other 
hand,  we  do  not  believe  that  it  was  the  intention  of  the  legis- 
lature to  exclude  the  power  and  light  transmission  lines  from 
occupied  highways,  provided  a  remedy  could  be  found  by  changes 
and  improvements  in  either  system.  If  appellant  must  bear  the 
expense  of  changing  its  system  to  a  metallic  retam  circuit,  clearly 
it  has  not  been  protected  in  the  right  given  it  by  lliat  statute. 
If,  however,  such  expense  is  borne  by  the  power  and  light  com- 
pany, then  the  telephone  company  cannot  justly  say  that  it  is 
not  protected  in  the  right  acquired  by  reason  of  earlier  occupancy 
of  the  highway.  The  respondent,  therefore,  should  bear  such 
expense. 

Of  course,  in  holding  that  the  legislature,  by  the  proviso,  in- 
tended to  protect  previously  constructed  telephone  and  telegraph 
lines  using  the  earth  as  a  return  circuit,  it  necessarily  follows 
that  under  such  plan  there  must  be  proper  construction  and 
proper  maintenance.  If  there  be  faulty  construction  or  faulty 
maintenance  such  defects  must  be  remedied  at  the  expense  of 
the  low  power  linea  The  legislature  did  not  intend  to  encourage 
negligence. 

The  case  of  Lake  Shore  &  M.  S.  K.  Co.  t.  Chicago,  L.  S.  & 
S.  R.  Co.,  supra,  is  cited  by  respondent  as  analogous  in  facts  and 
as  stating  the  law  which  should  be  applied  in  this  ease.    In  that 
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case  the  court  discussing  priority  of  right  in  the  occupancy  of 
public  highways  said: 

"But  this  fact  [priority  of  occupancy]  can  have  no  legal  bear- 
ing upon  the  question  involved)  for  as  said  in  Thompson,  Elec- 
tricity,  p.  57,  'In  both  of  these  oases  the  one  having  the  prior 
right  must  yield  his-  right  and  submit  to  damage  and  incon- 
venience to  some  extent  for  the  good  of  his  neighbor  and  of 
society/  " 

This  statement  contains  the  gist  of  respondent's  entire  con- 
tention in  this  case,  and  we  might  be  disposed  to  adopt  the  view 
thus  expressed  had  the  legislature  of  this  state  not  declared  and 
established  a  different  rule  which  this  court  in  the  exercise  of 
its  exclusively  judicial  power  cannot  change  or  ignore.  The 
l^slature  in  direct  and  specific  terms  has  declared  that  the  later 
transmission  lines  should  "not  interfere  with  the  service  of  any 
telephone  or  tel^raph  line  already  constructed  on  such  high- 
way." We  are  told  that  the  enforcement  of  this  rule  necessarily 
bars  the  later  transmission  lines  from  using  the  public  highways, 
and  thus  denies  them  a  right  intended  to  be  conferred  by  the 
legislature.  This  assumption  is  not  true.  The  right  of  both 
parties  to  occupancy  of  the  highways  must  be  assumed,  and  such 
construction  placed  upon  the  statute  as  will  enable  both  to  use 
such  hi^ways.  This  we  do  by  placing  on  the  later  transmission 
line  the  burden  of  removing  interference  by  every  scientific 
means,  and  by  holding  that  telephone  and  telegraph  lines  must 
allow  such  changes  to  be  made  in  their  lines  at  the  expense  of 
the  transmission  line  as  are  necessary  to  remove  interference 
resulting  from  the  construction  and  use  of  such  transmission  line. 
The  power  of  the  court  to  so  frame  its  injunctional  order  as  to 
accomplish  this  purpose  can  hardly  be  questioned,  and  this  we 
have  done. 

[4]  At  the  time  of  beginning  this  action  appellant,  upon  the 
showing  made,  was  entitled  to  an  injunction.  Tri-County  Mut. 
Teleph.  Co.  v.  Bridgewater  Electric  Power  Co.  supra;  Curtis, 
Electricity,  §  866.  Since  it  was  denied  and  the  question  now 
is  one  of  dollars,  it  does  not  follow  that  the  appellant  should  be 
remitted  to  his  remedy  in  an  action  at  law.  A  court  of  equity 
having  taken  hold  of  the  case  ia  authorized  to  determine  even 
the  question  of  dollars. 
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The  judgment  and  order  appealed  from  are  reversed,  and  the 
cause  is  remanded  for  further  proceedings  in  harmony  with  tfiis 
opinion.  It  is  suggested  that  injunction  may^not  necessarily  be 
the  immediate  remedy.  It  is  hoped  that  the  parties  may  agree 
upon  the  sum  that  respondent  should  pay  appellant  as  the  neces- 
sary expense  of  installing  so  much  of  a  metallic  return  circuit 
upon  its  lines  a?  will  ohviate  electromagnetic  interference.  If 
they  do  not  agree,  then  evidence  should  be  taken  and  the  matter 
determined  by  the  trial  court.  If  the  respondent  unreasonably 
delays  compliance  with  the  court's  requirements,  injunction  may 
then  be  resorted  to. 

Whiting,  J.  (dissenting) :  I  am  unable  to  reconcile  my 
Colleagues'  decision  regarding  the  ultimate  rights  of  the  parties 
with  their  constiniction  of  the  proviso  found  in  §  8591,  Rev. 
Code  1919.  Such  decision  is  also  in  conflict  with  the  position 
taken  by  appellant,  both  in  its  complaint  and  in  its  brief  on  this 
appeal ;  and  yet  appellant  has  contended  throughout  for  the  con- 
struction my  Colleagues  have  given  such  proviso.  Appellant, 
as  appears  from  its  brief,  brought  this  action  upon  the  theory 
that,  inasmuch  as  '^at  the  times  these  lines  were  built  there  was 
no  reason  why  they  should  not  be  built  on  the  highways,  and 
there  was  no  reason  why  the  lines  should  not  be  ground  return 
lines"  (appellant's  brief,  p.  17),  it  had  the  right  to  continue 
using  its  lines  in  the  exact  condition  they  were  at  the  time  re- 
spondent installed  its  high  power  system,  and  that  it  owed 
respondent  no  duty  either  to  change  or  to  allow  respondent  to 
change  such  lines  so  as  to  bring  them  into  harmony  with  the 
changed  condition  brought  about  by  the  installation  and  con- 
templated use  of  respondent's  high  power  system.  If  my  Col- 
leagues are  right  in  their  construction  of  the  proviso,  it  neces- 
sarily follows  that  appellant's  theory  was  correct,  and  the  only 
power  of  the  court  is  to  grant  it  the  very  relief  prayed  for  in  its 
complaint — an  absolute  and  perpetual  injunction  against  re- 
spondent, forbidding  it  to  use  its  lines  as  high  power  lines. 
Under  my  Colleagues'  construction  of  this  proviso,  it  would  not 
make  any  difference  how  the  telephone  line  was  constructed.  No 
matter  if,  owing  to  faulty  consti-uction  of  the  telephone  system, 
the  power  line  could  not  be  operated  without  causing  electric 
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interference,  both  by  conduction  and  induction,  with  the  service, 
howsoever  poor,  rendered  the  patrons  of  the  telephone  system, 
yet,  under  their  construction  of  the  proviso,  the  power  company 
would  have  no  right  (because  there  is  no  corresponding  duty  on 
the  part  of  the  telejAone  company)  to  even,  at  its  own  expense, 
put  the  telephone  line  into  such  a  condition  as  would  eliminate 
such  interference.  Equity  must  follow  the  law — it  cannot  act 
where  there  is  neither  legal  right  nor  duty  to  support  action. 
Suppose  respondent  had.  brought  this  action  pleading  that  it  had 
installed  a  high  power  system,  perfect  in  every  respect;  that, 
owing  to  the  law  of  electric  induction,  it  oould  not  operate  such 
system  without  interference  with  the  service  on  appellant's  line ; 
and  that  the  law  forbade  such  interference ;  and  had  then  prayed 
that  appellant  be  compelled,  at  respondent's  expense,  to  either  . 
put  in  the  metallic  return  circuit  and  so  transpose  its  wires  that 
6uch  interference  would  be  eliminated,  or  to  allow  respondent 
60  to  do.  A  demurrer  to  such  complaint,  based  upon  appellant's 
right,  under  said  proviso,  to  maintain  and  operate  its  system  as 
It  then  was,  would,  under  my  Colleagues'  construction  of  the 
proviso,  have  to  be  sustained,  because  of  the  absence  of  any  duty 
on  the  part  of  appellant  or  right  on  the  part  of  respondent, 
upon  which  to  base  the  prayer  for  relief.  If  A  has  a  piece  of 
property  in  lawful  condition  and  use,  it  matters  not  how  much 
such  property  may  interfere  with  the  use  of  B's  property,  nor 
of  how  great  benefit  to  the  public  some  contemplated  use  of 
B's  property  may  be,  nor  how  much  of  a  moral  obligation  there 
may  be  on  A's  part  to  make  such  changes  in  his  property  or  its 
use  as  would  permit  of  the  contemplated  use  of  B's  property— 
B  cannot,  except  under  the  power  of  eminent  domain,  either 
acquire  A's  properly  or  require  him  to  make  any  change  in  it  or 
its  use. 

What,  then,  is  the  controlling  question  in  this  case?  It  is: 
Does  the  proviso  relieve  appellant  of  the  duty  that  it  would  other^ 
wise  owe  respondent  aiid  the  public?  My  Colleagues  frankly 
concede  that  the  authorities  I  have  called  to  their  attention  and 
whicdi  they  have  cited  give  full  support  to  respondent's  claim 
that  there  rested  on  appellant  that  duty  which  should  be  imposed 
upon  every  person  or  corporation  allowed  to  occupy  a  highway 
for  the  purpose  of  serving  the  public;  but  they  hold  that  the 
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proviso  relieves  appellant  of  that  duty.  I  can  find  notJiing  in 
the  statute  to  warrant  such  holding.  In  my  opinion  the  proviso 
protects  telephone  companies  from  all  interference  that  is  not 
traceable  to  a  failure  on  their  part  to  meet  the  duty  assumed 
by  them;  but  it  does  not  protect  them  from  interference  that 
would  not  exist  if  they  had  complied  with  such  duty.  In  shoil;^ 
I  am  of  the  opinion  that  any  interference  in  service  traceable  to 
a  failure  of  a  telephone  company  to  construct  and  operate  its 
line  in  full  compliance  with  its  duty  to  the  atate  is  not  an  inter 
ference  under  the  quoted  proviso. 

What  is  the  nature  and  extent  of  that  duty  that  rests  upon 
those  to  whom  is  given  the  right  to  occupy  public  highways  and 
to  construct  thereon  public  service  systans?  The  authorities 
cited  by  my  Colleaguea  give  full  support  to  the  thoughts  I  desire 
to  suggest. 

Just  as  the  dedicator  of  the  highway  must  be  held  to  dedicate 
it  for  all  purposes  consistent  with  its  use  as  a  highway — and 
this  whether  all  of  such  purposes  to  which  the  state  may  there- 
after desire  to  devote  it  are  known  at  the  time  of  the  dedication 
— so  a  public  service  person  or  body,  which  occupies  a  highway 
for  public  service  purposes,  must  be  held  to  have  placed  its 
property  thereon  under  the  implied  condition  that  it  would  so 
maintain  and  operate  its  property  as  to  meet  and  conform  to 
human  progress;  and,  therefore,  would,  from  time  to  time, 
make  such  changes  in  its  property  and  the  use  thereof  as  might 
be  found  necessary  to  meet  changed  conditions  brought  abont 
by  the  occupancy  of  such  highways  by  other  public  service  persons 
or  bodies.  This  is  but  requiring  of  public  servants  that  which 
is  required  of  the  private  individual.  When  the  automobile 
came  into  use,  the  drivers  thereof  did  not  have  to  bring  the 
horse  and  ox  into  adjustment  with  the  new  conditions  any  more 
than  they  had  to  give  over  half  of  the  road  to  old  *T)obbin." 
The  proper  use  of  the  automobile  could  never  be  held  an  "inter- 
ference" with  the  rights  of  man  or  beast — ^they  must  adjust 
themselves  to  the  new  conditions.  Primitive  man  did  not  have 
to  wait  on  the  comer  until  the  congestion  of  antoa,  trucks,  and 
street  cars  ended  and  a  way  opened  throng  which  he  mij^t 
dart  across  a  street ;  but  the  man,  woman,  and  child  of  to-day 
has  to  so  wait.    The  use  of  the  streets  by  pedestrians  is  limited 
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siBd  restricted  on  all  hands,  but  there  is  no  'Hnterference"  analo- 
gous to  that  which  the  legislature  sought  to  prevent  by  the  proviso. 
Here  we  have  two  public  service  coi-porations  who  have  derived 
their  franchises  from  the  same  original  source — ^the  public.  They 
boii  rendei*  most  important  public  services — it  would  be  hard 
to  say  which  service  is  of  greater  importance  and  certainly  but 
a  short  time  will  find  each  indispensable  unless  replaced  by 
something  better.  The  public,  acting  through  the  legislature, 
intended  that  they  should  both  exist  and  render  service  under 
eonditions  favorable  thereto.  Ifo  question  of  dosninant  and 
servient  rights  of  occupancy  is  presented.  Neither  should  allow 
any  occasion  for  conflict  of  rights  to  arise  if  it  can  be  avoided 
throu^  a  proper  construction  and  use  of  its  property,  and  such 
a  conflict  cannot  and  will  not  arise  if  each  will  but  "exercise  its 
power  with  that  careful  and  prudent  regard  for  the  rights  of 
the  other  which  the  law  enjoins,"  not  only  upon  corporations  but 
upon  individuals.  Cumberland  Teleg.  &  Teleph.  Go.  v.  United 
Electric  Co.  98  Tenn.  492,  29  S.  W.  104,  27  L.R.A.  236.  The 
case  of  Lake  Shore  &  M.  S.  R.  Co.  v.  Chicago,  L.  8.  &  S.  R.  Co. 
48  Ind.  App.  684,  92  K  E.  989,  96  N.  E.  596,  presented  facts 
very  analogous  to  those  before  us.  There  the  issue  raised  the 
rights  of  a  low  power  line,  a  telegi'aph  line,  as  against  those  of 
a  high  power  line,  an  electric  railway  of  later  construction. 
There,  as  here,  the  low  power  system  had  not  been  physically 
injured — the  wrong  complained  of  being  "interference"  through 
electroinduction.  There,  as  here,  the  low  power  company  was 
seeking  to  restrain  the  operation  of  the  high  power  system.  The 
court  said  that  there  was  not  presented  facts  calling  for  the 
application  of  the  maxim,  "^c  itiere  tuo  ut  alienum  non  Icedas/* 
and  it  said: 

"It  seems  to  be  the  consensus  of  opinion,  both  in  England 
and  in  this  country,  that  where  one  is  acting  under  legislative 
authority,  and  within  the  right  thus  given,  and  reasonably  within 
the  exercise  thereof,  using  care  and  caution  regarding  the  rights 
of  his  neighbor,  any  inconvenience  or  incidental  damage  which 
may  arise  in  the  absence  of  any  negligence  from  the  reasonable 
use  of  his  own  property  will  be  regarded  as  within  the  nilef 
damntun  absque  injuria.** 

In  support  of  the  above,  many  cases  were  cited.    It  also  noted 
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the  fact  that  the  low  power  system  was  in  operation  before  the 
high  power  one,  aitd  said: 

'^But  this  fact  can  have  no  legal  bearing  upon  the  question  here 
involved,  for,  as  said  by  Thompson  in  his  work  on  Electirieity, 
p.  57 :  ^In  both  of  these  cases  the  one  having  the  prior  right 
must  yield  his  right  and  submit  to  damage  and  inconvenience 
to  some  extent  for  the  good  of  his  neighbor  and  of  society/  ^ 

In  other  words  the  court  held  there  was  no  "interference" 
with  any  legal  right,  because  if  there  had  been  the  law  would 
have  giv^i  a  remedy.  We  believe  the  law  to  be  that  whidi  the 
court  in  Cumberland,  Tel^.  &  Teleph.  Co.  v.  United  Electric 
Co.  (C.  C.)  42  Fed.  284,  12  L.RA.  544,  said  was  the  "sub- 
stance of  all  the  cases  we  have  met  with  in  our  examination  of 
this  question,"  to  wit:  t 

'TVhere  a  person  is  making  lawful  use  of  his  own  property, 
or  of  a  public  franchise,  in  such  a  manner  as  to  occasion  injury 
to  another,  the  question  of  his  liability  will  depend  upon  the 
fact  whether  he  has  made  use  of  the  means  which,  in  the  progress 
of  science  and  improvement,  have  been  shown  by  experience  to 
be  the  best ;  but  he  is  not  bound  to  experiment  with  recent  inven- 
tions, not  generally  known,  or  to  adopt  expensive  devices,  when 
it  lies  in  the  power  of  the  person  injured  to  make  use  himself 
of  an  effective  and  inexpensive  method  of  prevention." 

The  above  holding  fully  recognizes  that,  under  the  conditions 
named,  there  is  no  "interference"  with  the  rights  of  the  person 
who  might  avoid  the  injury ;  and  certainly,  if  respondent  herein 
could  not  be  required  to  "experiment  with  recent  inventions,  not 
generally  known,  or  to  adopt  expensive  devices,"  its  right  to  use 
a  properly  constructed  system  cannot  be  conditioned  upon  its 
supplying  appellant  with  some  device  which  is  within  the  power 
of  appellant  to  itself  make  use  of.  While,  in  the  case  of  Cin- 
cinnati Inclined  Plane  R.  Co.  v.  City  &  Suburban  Teleg.  Asso. 
48  Ohio  St  890,  27  K  E.  890, 12  L.R.A,  684,  29  Am.  St  Eep. 
559,  there  was  a  low  power  system  whose  occupation  of  the 
atreet  the  court  held  to  be  "inferior  and  subservient  to  the 
dominant  easement  of  the  public  for  highway  purposes,"  and, 
therefore,  subservient  to  that  of  the  particular  high  power  system, 
jet  ike  following  from  the  opinion  therein  is  equally  applicable 
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to  systema  whose  occupancies  are,  because  of  the  purposes  thereof, 
of  like  rank : 

"Conceding  that  the  mode  adopted  by  the  railway  company  of 
propelling  its  cars  by  electricity  is  an  interruption  to  the  tele- 
phone service  of  the  defendant  in  error,  and  calculated  to  impair 
its  franchise  in  the  manner  contended,  the  inquiry  is  suggested 
whether  the  railway  company  must  yield  up  a  useful  franchise 
that  the  same  may  be  exclusively  enjoyed  by  the  telegraph  associa- 
tion, or  whether  the  association  shall  ada]>t  its  system  to  existing 
conditions." 

Appellant  company  received  its  franchise  from  the  public,  the 
state;  it  holds  such  franchise  in  trust  for  the  benefit  of  those 
communities  it  undertakes  to  serve;  it  has  no  right,  simply  be- 
cause, at  the  time  it  first  occupies  a  highway,  there  may  be  noth- 
ing to  prevent  the  operation  of  its  line  without  a  return  metallic 
circuit,  to  say  that  it  becomes  vested  with  a  right  to  thus  operate 
for  all  time  and  thereby  to  deny  to  the  very  communities  it  has 
undertaken  to  serve  the  enjoyment  of  public  utilities  that  are 
open  to  the  enjoyment  of  other  communities  that  may  not  have 
already  been  blessed  by  lappellant's  presence.  The  legislature 
never  intended  to  allow  it  thus  to  throw  a  wrench  into  the  wheels 
of  human  progress.  I  apprehend  that  appellant  would  be  In 
court^  crying  aloud  for  relief,  if,  perchance,  it  desired  to  install 
one  of  its  low  power  lines  along  a  highway  already  occupied  by 
respondent,  and  it  found  respondent  had  so  constructed  or  was 
so  operating  its  line  that,  through  faulty  construction,  unbalancing 
of  loads,  or  failure  to  properly  transpose  wires,  a  condition  existed 
under  which,  even  with  a  metallic  return  circuit,  appellant  could 
not  operate  a  low  power  line  along  such  highway.  If  it  would 
be  the  duty  of  respondent,  if  it  had  been  first  in  the  field,  to 
make  necessary  changes  to  permit  of  the  advent  of  appellant 
into  the  same  field,  there  is  a  like  duty  on  appellant's  part.  There 
can  be  no  "interference"  while  this  duty  remains  unperformed 
if  its  performance  would  eliminate  the  trouble. 

In  short,  I  hold  the  law  to  be  that,  when  a  public  service  body 
obtains  a  right  or  franchise  to  operate  upon  the  highways  of 
our  state,  it  takes  such  right  or  franchise  subject  to  the  right  of 
the  state  to  permit  the  occupancy  of  such  highways  for  other 
proper  purposes;  and  it  takes  such  right  or  franchise  knowing 
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thaty  u'hen  the  state  does  permit  such  other  occupancy  of  the 
highway,  it  must^  and  at  its  own  expense,  conform  its  system  and 
the  use  thereof  to  the  new  conditions  thus  created.  Where  it 
has  done  this  the  new  occupant  must  so  construct  and  operate 
its  system  as  not  to  ^^nterfere"  with  the  service  of  the  old  occu- 
pant 

It  follows  from  the  above  that  the  relief  granted  in  the  ma- 
jority opinion  is  unwarranted  under  the  facts  and  the  law.  To 
warrant  such  relief  there  must  exist  that  duty  on  the  part  of 
appellant  which  my  Colleagues  concede  would  exist  were  it  not 
for  the  proviso ;  but  to  warrant  such  relief  there  must  be  found 
somewhere  warrant  for  holding  that  such  duty  is  conditioned 
upon  respondent's  standing  the  expense  of  its  performance.  The 
legislature  has  not  so  provided,  but  has  left  appellant  burdened 
with  the  duty  it  assumed  when  it  occupied  the  highway  and  has 
guaranteed  to  it  freedom  from  interference  in  its  service  when 
it  has  complied  with  the  duty  so  assumed. 

Note. — ^Electrical  Interference. 

In  Tenney  Teleph.  Co.  v.  Wisconsin-Minnesota  L.  &  P.  Co.  TT- 
1146,  March  5,  1919,  the  Wisconsin  Commission  said:  'The  Com- 
mission has  taken  the  position  that  under  the  conditions  prevailing 
at  the  present  time  it  cannot  be  said  that  grounded  telephone  cir- 
cuits are  of  an  approved  type  for  their  purpose,  and  that  it  is  the 
duty  of  a  telephone  company  to  bear  the  expense  of  making  its 
lines  full  metallic  where  the  change  is  necessitated  by  the  con- 
struction of  a  transmission  line  in  the  vicinity.  It  has  also  been 
held  that  where  the  telephone  lines  are  of  an  approved  type,  that 
any  additional  changes  in  the  system  which  are  necessary  to  remove 
interference  by  the  transmission  line  should  be  made  at  the  ex- 
pense of  the  transmission  line  company/' 
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UNITED  STATES   SUPKEMB  COtTRT. 

NAPA  VAT/TiEY  ELECTBIC  COMPANY 

V. 

BOABD  OF  KAILROAD  COMMISSIONERS  of  California  et  al. 

[No.  401.] 
(—  U.  S.  — ,  —  L.  ed.  — ,  —  Sup.  Ct.  Rep.  — .) 

Judgment  —  JBea  iudicate  —  Deni^tl  of  reviete  —  Effect. 

The  denial  by  the  California  euprenie  court  of  a  writ  of  review 
under  the  California  statute  of  an  order  by  the  CommiBBioD  reducing 
the  rates  of  a  utility,  has  the  same  effect  as  a  decision  upon  the  merits 
that  the  order  is  legal  and  binding,  and  is  a  bar  to  a  suit  upon  the 
same  facts  asking  for  an  injunction  restraining  the  enforcement*  of 
such  order. 

[January   19,  1920.] 

Appeal  from  a  decision  of  the  Federal  court  dismissing  the 
bill  in  a  suit  to  enjoin  the  enforcement  of  an  order  of  the  Cali- 
fornia Commission  reducing  the  rates  of  a  utility;  affirmed.  For 
opinion  below,  see  P.U.R.1919E,  471,  257  Fed.  197. 

Appearances:  D.  L.  Beard  and  Milton  F.  tPRen,  for  appel- 
lant; Douglas  Brookman,  for  appellees. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the  court: 
Appeal  from  decree  of  the  district  court,  dismissing  bill  of  ap- 
pellant, herein  called  the  Electric  Company,  upon  motion  of 
appellees,  herein  called  the  Commission. 

The  ground  of  the  motion  and  the  decree  sustaining  it  was 
that  it  appeared  from  the  averments  of  the  bill  that  the  contro- 
versy it  stated  was  res  jiuiicata.  The  bill  is  long,  but  the  grounds 
of  it  can  be  stated  with  fair  brevity.  The  Electric  Company  is 
a  California  corporation  and  has  been  engaged  for  more  than 
ten  years  in  supplying  electricity  (called  in  the  bill  electric 
energy)  for  domestic  use  in  the  town  of  St  Helena  and  vicinity, 
and  the  Calistoga  Electric  Company,  also  a  California  corpora- 
tion, has  been  for  seven  years  a  distributing  agency  of  the  Elec- 
tric Company,  and  the  latter  is  not,  as  to  the  Calistoga  Company, 
a  public  utility.  By  virtue  of  certain  circumstances  the  Electric 
Company  entered  into  a  contract  with  one  E.  L.  Armstrong, 
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by  which  it  agreed  not  to  extend  its  lines  into  Calistoga  terri- 
tory, and  Armstrong  agreed  to  buy  from  it  all  of  the  electricity 
to  be  sold  by  him  for  eighteen  years.  At  that  time  the  Electric 
Company y  under  the  laws  of  California,  had  a  right  to  extend 
its  lines  and  become  a  competitor  of  otiier  companies  or  individ- 
uals. 

September  14,  1911,  the  Calistoga  company  became  the  suc- 
cessor in  interest  of  Armstrong  and  to  his  rights  and  obliga- 
tions under  the  contract  with  the  Electric  Company,  and  the 
Calistoga  Company  acknowledged  the  fact  of  such  succession  and 
continued  to  buy  its  electricity  from  the  Electric  Company  at 
the  rates  set  forth  in  the  contract,  until  November  18,  1913,  when 
it  petitioned  the  Commission  to  set  aside  the  contract  and  com- 
pel the  Electric  Company  to  accept  other  rates  than  those  men- 
tioned in  the  contract. 

The  Electric  Company  answered  the  petition,  set  up  the  con- 
tract^ and  alleged  that  any  change  in  its  rates  would  be  a  viola- 
tion of  §  10,  article  1,  of  the  Constitution  of  the  United  States, 
and  the  14th  Amendment  thereto. 

January  24,  1914,  the  Commission  instituted  an  investigation 
on  its  own  motion  which,  with  the  petition  of  the  Calistoga 
Company,  was  consolidated.  The  petitions  were  heard  together 
upon  evidence  and  submitted. 

The  Commission  subsequently  made  an  order  fixing  rates  much 
less  than  those  of  the  contract. 

June  20,  1914,  the  Electric  Company  filed  a  petition  for  re- 
hearing, setting  up  its  rights  under  the  Constitution  of  the 
United  States.    A  rehearing  was  denied. 

May  1,  1914,  the  Electric  Company  and  the  Calistoga  Com- 
pany entered  into  an  agreement  fixing  rates  subject  to  the  ap- 
proval of  the  Commission,  which  the  Ca^stoga  Company  agreed 
to  secure.  It  did  secure  an  informal  approval  of  them  and  paid 
them  until  June  27,  1916. 

The  rates  fixed  by  the  Commission  never  became  effective,  and, 
therefore,  the  Electric  Company  did  not  petition  for  a  review 
of  them  by  the  supreme  court  of  the  state,  nor  commence  pro- 
ceedings in  any  court  of  the  United  States  to  enjoin  the  order 
establishing  them,  or  to  have  it  set  aside  as  null  and  void. 

June  27,  1916,  the  Calistoga  Company  again  petitioned  the 
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Commission  to  establish  other  rates  than  those  fixed  in  the  agree- 
ment of  that  company  with  the  Electric  Company.  The  latter 
company  filed  a  counter  petition  to  have  established  the  rates 
fixed  in  the  contract  of  May  1,  1914  (reduced  to  writing  Sep- 
tember 15;  1914),  and  the  petition  and  that  of  the  Calistoga 
Company  came  on  to  be  heard,  and  after  evidence  adduced  the 
Commission,  November  15,  1916,  reduced  the  rates  fixed  in 
the  written  contract  of  September  15,  1914,  and  made  the  re- 
duced rates  effective  December  20,  1916. 

A  rehearing  was  denied  May  24,  1917,  and  on  June  20,  1917, 
the  Electric  Company  duly  filed  a  petition  in  the  supreme  court 
of  the  state  of  California,  praying  that  a  writ  of  review  issue 
commanding  the  Commiseion,  on  ^  day  named,  to  certify  to  the 
court  a  full  and  complete  record  of  the  proceedings  before  it, 
the  Commission,  and  that  upon  a  return  of  the  writ  the  orders 
and  decisions  of  the  Commission  be  reversed,  vacated,  and  an- 
nulled upon  the  ground  that  they  violated  the  company's  rights 
under  the  Constitution  of  the  United  States,  particularly  under 
§  10,  article  1,  and  under  §  1  of  article  14  of  the  amendments 
thereto.  The  supreme  court  of  California  denied  the  "petition 
for  writ  of  review,  and  refused  to  issue  a  writ  of  review,  as 
prayed  for  in  said  petition.'' 

On  or  about  January  27,  1918,  the  California  Light  &  Tele- 
phone Company  became  a  party  to  the  contracts  between  the 
Electric  Company  and  the  Calistoga  Company  by  reason  of  con- 
veyances from  the  latter  company. 

In  the  present  bill  it  is  alleged  that  the  orders  and  decisions 
of  the  Comtmission  were  illegal,  were  in  excess  of  its  jurisdic- 
tion, and  that  the  Electric  Company  has  no  adequate  remedy  at 
law,  and  prays  a  decree  declaring  the  orders  and  decisions  null 
and  void,  that  they  be  enjoined  of  enforcement,  or  made  the 
basis  of  suits  against  the  company  to  enforce  them. 

The  Commission  and  other  defendants  moved  to  dismiss  on 

the  ground  that  it  appeared  from  the  allegations  of  the  bill  that 

"the  subject-matter  thereof  was  res  judicata/'  and  that  there 

was  no  ground  stated  entitling  the  company  to  the  relief  prayed. 

The  motion  was  granted,  and  to  t&e  decree  adjudging  a  dismissal 

of  the  bill  this  writ  of  error  is  directed. 
P.U.R.ie2oa 
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The  district  court  (Judge  Van  ileet)  baaed  ita  ruling  upon 
the  allegationa  of  the  bill  that  the  Eleetrio  Company  filed  in 
the  supreme  oourt  a  petition  for  a  leview  of  the  decision  and 
order  of  the  Commission  and  for  their  annuhmeitt,  and  that  the 
supreme  court  denied  the  petition. 

The  Electric  Company  to  the  ruling  of  tiie  oourt  opposes  the 
contention  that  the  supreme  court  denied  the  company*s  ^'peti- 
tion for  a  preliminary  writ,  and  refused  to  even  cause  the  record 
in  the  case,  certified  by  the  Commission,  to  be  brou^t  up,"  and, 
therefore,  "simply  refused  to  antertain  juri8dicti<m  of  the  contro- 
versy." And  it  is  the  further  contention  that  the  court  could 
neither  affirm  nor  set  aside  the  orders  of  the  Commission  until 
the  record  was  certified  to  it  and  the  parties  were  before  it,  and 
after  formal  hearing  in  the  matter. 

The  contention  is  based  on  §  67  of  the  Public  Utilities  Act 
of  the  state.  The  section  is  too  long  to  quote.  It  is  part  of  the 
procedure  provided  by  the  state  for  the  execution  of  its  policy 
in  regard  to  the  public  utilities  of  the  state,  and  affords  a  review 
of  the  action  of  the  Commission  regulating  them.  It  is  quite 
circumstantial  and  explicit.  It  provides  for  a  review  of  the 
action  of  the  Commission  by  writ  of  certiorari  or  review  from 
the  supreme  court  of  the  state,  which  "shall  direct  the  Com- 
mission to  certify  its  record  in  the  case  to  the  court,"  the  cause 
to  "be  heard  on  the  record  of  the  Commission  as  certified  by  it." 
No  other  evidence  is  to  be  received,  and  the  review  is  confinod 
to  an  inquiry  "whether  the  Commission  has  regularly  pursued 
its  authority"  or  whether  its  order  or  decision  "violates  any  right 
of  the  petitioner  under  the  Constitution  of  the  United  States  or 
of  the  state  of  California."  The  findings  and  conclusions  of 
the  Commission  on  questions  of  fact  are  to  be  final.  The  Com- 
mission and  the  parties  have  the  right  of  appearance,  and  upon 
the  hearing  the  court  "shall  enter  judgment  either  afiirming  or 
setting  aside  the  order  or  decision  of  the  Commission."  The 
Civil  Code  of  the  state  is  made  applicable  so  far  as  it  is  not 
inconsistent  with  the  prescribed  proceedings,  and  no  court  of  tiie 
state,  except  the  supreme  court  to  the  extent  specified,  shall  have 
jurisdiction  over  any  order  or  decision  of  the  Commission  except 
"that  the  writ  of  mandamus  shall  lie  from  the  supreme  court  to 
the  Commission  in  all  proper  cases." 
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These  provisiona,  oounsel  insists,  were  not  observed,  and  that 
therefore  there  was  not  and  could  not  have  been  "an  adjudica- 
tion of  the  controversy"  by  the  supreme  court  There  was  noth- 
ing, it  is  insisted,  but  the  Electric  Company's  petition  before  the 
court,  and  that  none  of  the  essential  requirements  of  §  67  were 
observed.  Xo  writ  of  review  was  issued, — none  certified  by  the 
Commission  or  returned,  no  return  day  fixed  or  hearing  had  on 
a  certified  record,  no  appearance  of  the  parties,  no  order  of  the 
court  affirming  or  setting  aside  of  the  Commission's  order.  In 
other  words,  the  substance  of  the  contention  is  that  the  court, 
instead  of  hearing,  refused  to  hear ;  instead  of  adjudicating,  re- 
fused to  adjudicate;  and  that  from  this  negation  of  action  or 
decision  there  cannot  be  an  assertion  of  action  or  decision  with 
the  estopping  force  of  res  judicata  assigned  to  it  by  the  district 
oourt 

Counsel,  to  sustain  the  position  that  he  has  assumed  and  eon- 
tends  for,  insists  upon  a  literal  reading  of  the  statute  and  a  dis- 
cussion of  the  elements  of  res  judicata^  We  need  not  follow 
counsel  into  the  latter.  They  are  familiar  and  necessarily  can- 
not be  put  out  of  mind,  and  the  insistence  upon  the  literalism 
of  the  statute  meets  in  resistance  the  common,  and,  at  times, 
necessary,  practice  of  courts  to  determine  upon  the  face  of  a 
pleading  what  action  should  be  taken  upon  it.  The  petition  is 
not  in  the  record.  We  may  presume  it  was  circumstantial  in  its 
exposition  of  the  proceedings  before  the  Commission  and  of  the 
latter's  decisions  and  orders,  and  exhibited  and  submitted  to  the 
court  the  questions  it  was  authorized  to  entertain, — ^whether  the 
Commission  "pursued  its  authority,  including  a  determination 
of  whether  the  order  or  decision"  violated  "any  right"  of  the 
company  "under  the  Constitution  of  the  United  States  or  of 
the  state  of  California." 

Whether,  upon  such  an  exhibition  of  the  proceedings  and  ques- 
tions, the  court  was  required  to  pursue  the  details  of  the  section 
or  decide  upon  the  petition  was  a  matter  of  the  construction  of 
the  section  and  the  procedure  imder  it.  And  the  supreme  court 
has  so  decided.  Ghriest  v.  Railroad  Commission,  170  Cal.  68, 
148  Pac.  195;  Mt  Konocti  Light  &  P.  Co.  v.  Thelen,  170  Cal. 
468,  P.U.R.1915E,  291,  150  Pac.  359 ;  K  Clemens  Horst  Co. 
V.  Railroad  Commission,  175  Cal.  660,  P.U.R.1917F,  898,  166 
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Pac.  804;  C.  A.  Hooper  &  Co.  v.  Eailroad  Commissioii,  175 
Cal.  811,  P.U.R1917E,  997,  165  Pa&  689.  In  those  cases  the 
applications  for  writs  of  certiorari  were  denied,  which  was  tanta- 
mount to  a  decision  of  the  court  that  the  orders  and  decisions  of 
the  Commission  did  not  exceed  its  authority  or  violate  any  right 
of  the  several  petitioners  under  the  Constitution  of  the  United 
States  or  of  the  state  of  California.  And  so  with  the  denial  of 
the  petition  of  the  Electric  Company, — it  had  like  effect  and 
was  the  exercise  of  the  judicial  powers  of  the  court  And  we 
repeat,  to  enable  the  invocation  of  such  powers  was  the  purpose 
of  §  67,  and  they  oould  be  exercised  upon  the  display  in  the 
petition  of  the  proceedings  before  the  Commission  and  of  the 
grounds  upon  which  they  were  assailed.  And  we  agree  with 
the  district  court  that  "the  denial  of  the  petition  was  necessarily 
a  final  judicial  determination,  based  on  the  identical  rights"  As- 
serted in  that  court  and  repeated  here.  Williams  v.  Bruffy,  102 
TJ.  S.  248,  255,  26  L.  ed.  135,  137.  And  further,  to  quote  the 
district  court,  "Such  a  determination  is  as  effectual  as  an  estoppel 
as  would  have  been  a  formal  judgment  upon  issues  of  fact" 
Calaf  y  Fugural  v.  Calaf  y  Rivera,  232  U.  S.  371,  58  I/,  ed. 
642,  34  Sup.  Ot  Eep.  411 ;  Hart  Steel  Co.  v.  Railroad  Supply 
Co.  244  U.  S.  294,  299,  61  L.  ed.  1148,  1153,  37  Sup,  Ct.  Rep. 
506. 

The  court  held,  and  we  concur,  that  absence  of  an  opinion  by 
the  supreme  court  did  not  affect  the  quality  of  its  decision  or 
detract  from  its  efficacy  as  a  judgment  upon  the  questions  p'^^ 
sented,  and  its  subsequent  conclusive  effect  upon  the  rights  of  the 
Electric  Company.  Therefore,  the  decree  of  the  district  eoort 
is  affirmed. 


€TAH  PUBLIC  UTILITIES  COMMISSION. 

BE  UTAH  GAS  &  COKE  COMPANY. 
[Case  No.  233.] 

Valuation  -«  JRevalnation  »  Abnormal  /fuctuatUms  in  value. 

1.  The  aiithority  conferred  by  statute  upoa  the  Utah  Conni*!**'^ 
to  make  a  revaluation  of  the  property  of  a  utility,  does  not  ca*»*^^ 
plate  a  disturbing  of  valuations,  theretofore  fixed,  every  time  a  cJ^*^^ 
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ooeurt  in  unit  prioes,  particularly  during  times  when  Tiolent  fluctua- 
tions take  place. 
Valuation  »  Enlianoed  values, 

2.  The  rule  of  giving  to  the  owner  the  increment  of  value  and 
subjecting  him  to  the  loss  in  value,  should  be  invoked  under  reasonable 

and  normal  conditions. 

• 

ValMoiitni  »  Enhanced  values  —  Average  price  level. 

3.  The  average  price  level  from  1913  to  1917  was  held  to  reflect 
the  increment  of  value  justly  accruing  to  a  gas  company's  property  by 
reason  of  the  upward  trend  of  prices  to  existing  levels. 

JSetitm  —  Beits&nahleness  -r  Gas  emnpany  —  Percentage* 

4.  A  return  of  7}  per  cent  of  the  value  of  a  gas  company's  prop 
ertyi  fixed  by  the  Commission,  exclusive  of  the  amount  required  to  be 
set  aside  for  a  depreciation  reserve,  was  held  reasonable. 

Hetum  —  Reasonableness  ~  Guaranty, 

6.  The  Utah  Commission,  in  authorizing  a  specified  return,  does  not 
undertake  to  guarantee  any  rate  of  return,  since  to  do  so  might,  in 
some  cases,  lead  to  inefficiency  and  extravagance  in  operation. 


I 


Valuation  ^  Reasonable  value  ^  What  constitutes. 

Discussion  of  what  constitutes  reasonable  value  for  rate  making, 
p.  S67. 

•    [April  12,  1020.] 

Apphcation  to  fix  reaaonable  rates  for  gas ;  increase  author- 
ized. 

Appearances:  Richards  and  Eichards,  for  petitioner;  W.  H. 
Folland,  for  Salt  Lake  City,  protestant. 

By  the  Commission:  Iii  this  proceeding,  petitioner  seeks  to 
have  the  Commission  fix  fair  and  reasonable  rates  for  gas  deliv- 
ered to  its  customers  in  Salt  Lake  City,  Utah. 

Petitioner  alleges  that  rates  now  in  effect  "are  inadequate  and 
unreasonably  low  and  do  not  afford  petitioner  a  reasonable  re- 
turn upon  the  value  of  its  property  devoted  to  the  Berviee  of  its 
customers,  and  such  rates  now  in  effect  are  not  sufficient  to 
enable  petitioner  to  obtain  such  new  capital  as  is  necessary  from 
time  to  time  to  meet  the  demands  of  its  customers  for  additions 
and  extensions  to  its  properties  used  in  performing  such  service." 

The  Commission  has  heretofore,  in  Case  No.  34,  decided  June 
1,  1918,  and  Case  No.  87,  decided  April  18,  1919,  given  con- 
sideration to  the  financial  difficulties  of  the  petitioner,  and,  in 
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both  cases  cited,  made  emergency  provision  for  additional  reve- 
nue by  adjustments  of  rates  and  charges. 

As  part  of  Case  No.  87,  an  appraisal  of  the  petitioner's  prop- 
erty, used  and  useful  in  the  service,  was  made  by  the  petitioner 
under  direction  of  the  Commission,  and  the  Commission's  report 
in  that  proceeding  fixed  the  valuation  for  rate-makix^  purposes 
at  $2,242,067.86. 

On  October  2,  1919,  the  petitioner  filed  its  petition  in  the 
instant  case,  and  when  the  matter  came  on  for  hearing,  Novem- 
ber 25,  1919,  the  petitioner,  as  part  of  its  case,  presented  a 
revaluation,  based  upon  the  inventory  used  in  the  valuation  made 
in  Case  Xo.  87,  but  applying  to  that  inventory  different  and 
higher  unit  costs,  based  upon  1018-1919  prices,  and  reflecting, 
in  the  opinion  of  the  petitioner,  more  nearly  the  actual  present 
values  of  the  various  items  of  physical  property. 

The  principal  protestant  at  the  hearing  was  Salt  Lake  City, 
as  a  municipal  corporation.  In  a  brief  filed  with  the  Commis- 
sion after  the  hearing,  the  protestant  attacked  the  right  of  the 
petitioner  to  present  a  new  valuation  at  this  time,  in  the  absence 
of  an  order  by  the  Commission  for  such  revaluation,  contending 
that  the  petitioner  is,  in  this  way,  seeking  to  have  the  appraise- 
ment made  by  the  Commission  April  18,  1919,  set  aside  and 
superseded  by  a  new  and  different  appraisement  made  at  this 
time,  and  is  thus  seeking  to  avoid  the  report  and  decision  in 
Case  No.  87,  without  either  directly  attacking  the  same  or  seek- 
ing to  have  the  same  reviewed  by  a  higher  tribunal.  This,  pro- 
testant asserts,  petitioner  cannot  do,  because  the  valuation  having 
been  accepted  by  the  company  and  the  public,  and  no  i-eview 
thereof  having  been  had,  the  decision  of  the  Commission  stands 
and  must  be  considered  as  final  until  such  time  as  the  Commis- 
sion shall  decide  a  revaluation  should  be  made. 

The  petitioner's  position  is  that  the  company  is  entitled  to 
have  rates  based  on  a  present  valuation  of  the  property  used  and 
useful  in  the  giving  of  gas  service  to  the  public,  which  valuation 
should  be  that  obtained  by  the  application  of  current  prices  for 
labor  and  material  during  the  assumed  construction  period  191 B- 
1919,  to  the  units  of  physical  property  shown  by  the  inv^itory; 
or,  in  other  words,  that  the  present  value  is  the  reproduction 
cost  new,  less  depreciation  of  the  property. 

P.U.R.1920C. 

Digitized  by  VjOOQIC 


RE  UTAH  GAS  k  COKE  CO. 
Bevaiuaiion. 


857 


The  difference  between  the  valuation  submitted  by  petitioner 
in  Case  No.  87  and  in  this  case,  is  shown  in  the  following  tables. 
The  items  covering  estimated  cost  of  establishing  the  business  and 
working  capital  are  omitted  from  both  tables,  because  these  were 
not  included  in  the  revaluation  report: 


Original  Valuation 
Prices  of   1913-1917. 

Revaluation 
Prices  of  191S-1919. 

Reproduc- 
tion COBt 
New. 

Present  or 

Depreciated 

value. 

Reproduc- 
tion Cost 
New. 

Present  or 

Depreciated 

Value. 

Total  specific  construc- 
tion COfitfl 

$2,050,598 
307,590 

$1,784,127 
267,819 

$2,986,308 
447,946 

$2,589,323 

388,398 

Overhead       allowances, 
15  per  cent 

TotiJ 

$2,358,188 

$2,051,746 

$2,434,254 

$2,977,721 

.  The  Commission  takes  occasion  to  say  that  it  is  in  full  har- 
mony with  the  well  established  and  economically  correct  rule 
that  public  sei'vice  corporations  should  be  permitted  to  earn  "a 
fair  return  upon  the  reasonable  value  of  the  property  at  the  time 
it  ia  being  used  for  the  public."  What  constitutes  reasonable 
value  at  any  specified  time  is,  however,  a  matter  to  be  given  care- 
ful consideration.  It  is  not  necessarily  the  original  cost  or  book 
value,  nor  the  reproduction  cost  new,  nor  reproduction  cost  new 
less  depreciation,  nor  is  the  earning  power  of  the  property  neces- 
sarily controlling,  though  each  of  the^e  factors  may  and  should 
be  given  weight  in  arriving  at  a  conclusion.  If  a  property  has 
been  oonstructed  during  a  period  of  unusual  prices  whether  above 
or  below  the  normal^  the  actual  or  book  cost  would  not  necessarily 
govern.  Likewise,  if  reproduction  cost  new  were  based  upon 
the  prices  obtaining  during  a  period  of  unusual  inflation  or  de- 
pression of  values,  it  might  not  reflect  actual  present  worth.  For 
the  same  reason,  reproduction  cost  new,  less  depreciation,  would 
be  open  to.  criticism.  The  earning  capacity  of  the  property 
probably  should  be  given  weight,  because  if  a  valuation  were 
fixed  so  high  that  a  reasonable  return  could  be  realized  only  by 
the  imposition  of  rates  that  would  curtail  the  use  of  the  product, 
the  appraisal  would  result  in  a  two-fold  injury:    The  owners 

P.U.R.1920C. 


Digitized  by 


Google 


858  UTAH  PUBUC  UTILITIES  COMMISSION. 

would  be  deprived  of  needed  revenue,  and  the  public  of  the  use 
of  a  modern  convenience. 

[1]  The  authority,  conferred  by  statute  upon  the  Commission 
to  make  a  revaluation  of  the  property  of  a  utility,  does  not,  in 
the  opinion  of  the  Commission,  contemplate  a  disturbing  of 
valuations  theretofore  fixed,  every  time  a  change  occurs  in  unit 
prices,  particularly  during  times  when  violent  fluctuations  take 
place. 

Justice  Hughes,  in  the  Brooklyn  Borou^  Qbb  Case,  herein- 
after referred  to,  rightly  says: 

^'When  the  vahie  of  a  plant  has  been  properly  determined  by 
the  regulating  authority,  and  suitable  allowance  is  made  for  the 
investment  in  subsequent  additions,  it  is  manifestly  proper  to 
calculate  the  fair  return  upon  this  basis,  at  least  for  a  reasonable 
period." 

In  this  case,  the  Commission  had  no  knowledge  that  the  peti- 
tioner was  dissatisfied  with  the  valuation  fixed  less  than  six 
months  before  the  filing  of  the  new  petition,  nor  was  it  aware 
until  the  day  of  the  hearing  that  reappraisal  was  contemplated 
or  in  progress.  No  rehearing  was  demanded  and  the  existing 
valuation  was  not  challenged  in  judicial  proceedings. 

The  Commission  will  not  close  the  door  against  the  utility 
that  is  not  satisfied  with  fiiudings  in  a  valuation  proceeding,  but 
it  feels  that  r^ilar  and  orderly  procedure  should  be  followed, 
when  revaluation  is  desired,  to  the  end  that  the  Commission  and 
the  public  may  be  advised  of  the  contemplated  action,  and  that 
justice  may  be  done  all  interested  parties. 

[2]  Counsel  for  the  applicant  says:  "The  rule  of  giving 
to  the  owner  the  increment  of  value  and  subjecting  him  to  the 
loss  in  value,  has  the  unequivocal  sanction  of  the  law.*' 

This  general  rule  should  be  invoked  under  reasonable,  normal 
conditions.  Of  course,  under  the  present  unusual  conditions 
brought  on  by  the  great  war,  service  corporations  can  well  afford 
to  call  for  the  enforcement  of  such  rule.  But  what  becomes  of 
the  consumer  ?  In  attempting  to  follow  the  decisions  of  courts 
and  Commissions  made  under  usual  and  normal  conditions,  we 
shall  do  well  to  carefully  consider  the  influenoe  of  the  great  war 
period  which  has  precipitated  a  condition  undreamed  of  by  the 
most  prophetic  financial  or  economic  minds.    We  are  called  upon 
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to  deal  with  new  and  untried  condition^  and,  in  doing  so,  a 
measure  of  right  and  justice  must  be  used.  We  are  moving  on 
new  ground  and  foroed  to  handle  new  questions  with  such  new, 
or  at  least  modified,  rules  and  measuring  methods  as  would  tend 
to  meet  such  changed  conditions.  We  must  be  careful  that  there 
is  no  invasion  of  the  rights  of  the  service  corporations  or  the 
public. 

The  reasoning  of  ex-supreme  court  Justice  Hughes,  who  acted 
as  referee  in  the  case  of  the  Brooklyn  Borough  Gas  Company 
V.  Public  Service  Commission  (K".  Y.  Sup.  Ct.  July  24,  1918, 
P.U.K.1918F,  335-347),  is  clear  on  this  question.    He  says: 

"While  it  is  important  to  consider  the  cost  of  reproduction  in 
determining  the  fair  value  of  a  plant  for  rate-making  purposes, 
it  cannot  be  said  that  there  is  a  constitutional  right  to  have  the 
xates  of  a  public  service  corporation  based  upon  the  estimated 
<;o8t  of  the  reproduction  of  its  property  at  a  particular  time  re- 
gardless of  circumstances.  To  base  rates  upon  a  plant  valuation 
simply  representing  a  hypothetical  cost  of  reproduction  at  a  time 
of  abnormally  high  prices  due  to  exceptional  conditions  would 
be  manifestly  unfair  to  the  public,  and  likewise  to  base  rates 
upon  an  estimated  cost  of  reproduction  far  lower  than  the  actual 
bona  fide  and  prudent  investment  because  of  abnormally  low 
prices  would  be  unfair  to  the  company.  This  question  of  taking 
.  the  hypothetical  reproduction  cost  under  abnormal  conditions  as 
a  rate  base  should,  of  course,  not  be  confused  with  the  necessity 
of  recognizing  actual  costs  of  operation  even  though  abnormal. 
A  public  service  corporation  is  entitled  to  be  reasonably  compen- 
sated for  its  service,  and  the  actual  cost  of  its  operations  must 
always  be  taken  into  ccmsideration  in  determining  whether  or  not 
it  receives  a  fair  compensation  above  that  cost.  But  it  is  a  dif- 
ferent thing,  after  cost  has  been  defrayed,  and  the  question  is 
as  to  the  compensation  to  be  allowed  in  excess  of  cost,  to  take 
as  the  basis  for  a  compensatory  return  an  asserted  plant  value, 
far  above  the  actual  investment,  which  is  reached  merely  by  ex- 
pert estimates  of  a  cost  of  reproduction  under  abnormal  condi- 
tions. This  would  result  in  allowing  a  public  service  corpora- 
tion to  take  advantage  of  a  public  calamity  by  increasing  its  rates 
above  what  would  be  a  liberal  return  not  only  on  actual  invest- 
ment, but  upon  a  normal  reproduction  cost,  in  the  view  that 
P.U.R.1920C. 
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unless  it  could  make  an  eesentiaUy  exoirbitant  demand  upon  the 
public  it  would  be  deprived  of  its  property  without  due  process 
of  law.  The  enforcement  of  the  constitutimud  guaran^  does  not 
require  the  application  of  any  artificial  formula." 

''When  the  value  of  a  plant  has  been  properly  determined  by 
the  regulating  authority,  and  suitable  allowance  is  made  for  the 
investment  in  subsequent  additions,  it  is  manifestly  proper  t» 
calculate  the  fair  return  upon  this  basis,  at  least  for  a  reasonable 
period.  In  the  present  case,  the  interval  has  been  one  of  un- 
usual circumstances  incident  to  war  and  of  especially  high  costs, 
and  there  is  no  reason  why  there  should  be  substituted  for  the 
official  appraisal  a  hypothetical  estimate  of  reproduction  cost 
under  abnormal  conditions  reaching  an  amount  vastly  in  excess 
of  the  actual  investment*' 

Under  all  the  conditions  present  in  this  case,  the  Commission 
is  inclined  to  not  adopt  at  this  time  as  a  rate-making  base  for 
the  future,  the  revaluation  presented  by  the  petitioner  in  this 
proceeding. 

In  taking  this  action,  the  Conomission  is  following  the  well 
established  principles  of  valuation  as  laid  down  by  courts,  reach- 
ing back  to  the  case  of  Smyth  v.  Ames  (169  U.  S.  466,  18  Sup. 
Ct  Bep.  418,  42  L.  ed.  819),  wherein  the  United  States  Su- 
preme Court  enumerated  the  various  elements  entering  into  pres- 
ent value,  of  which  reproduction  cost  new  was  but  one,  though, 
of  oourse,  an  important  one,  of  many  to  be  considered.  It  is 
not  to  be  understood  that  the  Commission  is  passing  adversely 
on  the  right  of  the  petitioner  to  earn  a  fair  rate  of  return  on  the 
reasonable  present  value  of  its  property  now  used  and  useful  in 
the  service  of  the  public  But  abnormal  conditions  are  upon 
us.  We  are  now  on  the  crest  of  a  wave  of  inflated  prices.  Only 
the  lapse  of  time  will  prove  whether  or  not  these  extreme  prices 
are  to  be  permanent.  The  most  that  can  be  said  at  this  time  is 
that  they  appear  to  be  tending  toward  stabilization  at  the  higher 
levels. 

Present  Value  for  Rate  Makmg. 

[3]  Having  in  mind  the  present  tendency  of  the  prevailing 
high  prices  to  become  fixed  and  permanent,  the  Ccmuniaaion  will 
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modify  its  former  finding  to  the  extent  of  allowing  now  the 
^naouiit  that  was  deducted  from  specific  construction  coats  in 
Case  No.  87>  on  account  of  the  use  in  that  appraisal  of  average 
prices  1913  to  1917^  which,  at  that  time,  were  considered  as 
unduly  reflecting  war-time  prices.  The  Commission  believes 
ihsit  the  average  price  level  1913-1917^  which  it  now  accepts, 
reflects  the  increment  of  value  justly  accruing  to  this  propei*ty 
by  reason  of  the  upward  trend  of  prices  to  present  levels. 

In  addition  to  the  allowance  referred  to,  the  Commission  will 
add  the  amount  that  has  been  expended  for  additions  and  better- 
ments of  plant  since  the  original  inventory  and  appraisal  was 
made. 

After  full  consideration  of  all  relevant  facts  presented  in 
connection  with  the  present  fair  value  of  the  petitioner's  prop- 
.erty,  the  Commission,  therefore,  finds  that  the  fair  value  for 
rate^-making  purposes  of  the  property  of  this  petitioner  used  and 
useful  in  the  giving  of  service  to  the  public,  is  $2,311,488.94. 
In  reaching  this  decision,  due  consideration  has  been  given  to 
all  matters  that  have  bearing  on  present  value,  including  the 
original  book  cost,  cost  of  reproduction  new,  earning  capacity 
and  (^>6rating  efficiency  of  the  plant  This  sum  is  made  up  as 
follows: 

Depreciated  pretest  value  as  claimed  in  Case  No.  87,  and  ac- 
cepted by  the  Gominission  in  this  proceeding $1,784,127.00 

Depreciated  overhead  allowancea   240,363.17 

Cost  of  attaching  business 191,055.83 

Working  capital  88.000.00 

Additions  and  bettennests  7,942.94 

12,311,488.94 

Stocic  Issues, 

The  testimony  du>wed  tiiat  the  company  has  outstanding  an 
issue  of  $700,000  of  cumulative  7  per  cent  preferred  stock, 
which,  according  to  the  testimony,  represents  money  actually  in- 
▼ested  in  the  business;  and  an  issue  of  $2,500,000  common  stock. 
The  company  has  found  it  impossible  to  pay  cash  dividends  on 
the  preferred  stock  since  December  31,  1917.  During  1918  and 
the  first  quarter  of  1919,  dividend  scrip  was  issued  to  holders 
of  this  stock  in  lieu  of  cash,  this  scrip  bearing  6  per  cent  inter- 
est. Beference  to  the  schedule  of  liabilities  shows  that  pract- 
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cally  the  entire  issue  of  this  scrip  was  outstanding  at  the  end  of 
1919,  the  amount  unpaid  being  $60,375.  An  item  in  the  list 
of  accrued  liabilities  shows  that  not  even  the  interest  on  this 
dividend  scrip  has  been  paid,  there  being  due  thereon  .$3,484.39. 
In  the  discussion  of  this  matter  in  Case  No.  87,  it  was  given 
as  the  opinion  of  the  Commission  that  it  was  a  mistaken  policy 
to  continue  the  issuance  of  dividend  scrip,  and  since  the  date 
of  that  decision,  April  18,  1919,  no  further  scrip  has  been  issued, 
so  that  the  holders  of  preferred  stock  have  been  for  one  year 
without  any  dividends  whatever,  either  in  cash  or  scrip.  This 
stock  is  held  by  some  220  small  investors  residing  in  various 
parts  of  the  United  States  and  in  England.  No  dividends  have 
been  paid  on  the  issue  of  $2,500,000  common  stock« 

Bate  of  Returtk. 

The  petitioner's  financial  witness,  George  H.  Waring,  testi- 
fied that  in  order  to  place  the  company  on  a  footing  that  would 
enable  it  to  operate  successfully,  it  would  be  necessary  that  there 
be  an  annual  net  income  of  $244,000. 

The  Commission  having  found  herein  a  valuation  for  rate- 
making  purposes  of  $2,311,488.94,  it  would  require  the  fixing 
of  a  rate  of  return  of  over  10^  per  cent  thereon  in  order  to  pro- 
vide the  amount  that  Mr.  Waring  testified  was  needed.  The 
Commission  does  not  feel  justified  in  fixing  such  a  rate  of  re- 
turn. 

But  while,  in  the  interest  of  the  consumer,  we  must  d^clitie 
to  grant  all  that  was  asked,  we  are  bound  to  deal  justly  with  the 
utility,  and  justice  and  the  law  demand  that  a  fair  rate  of 
return  be  fixed.  What  constitutes  a  reasonable  return  i^  a 
matter  that  calls  for  the  exercise  of  the  judgment  of  the  ^^^' 
mission. 

The  Commission  agrees  in  general  with  the  thought  expr^^ed 
by  the  United  States  Court  in  the  case  of  the  Lincoln  Chfl  * 
E.  L.  Co.  V.  Lincoln  City  [—  U.  S,  — ,  68  L.  6d.  968,  39  Sup. 
Ot.  Rep.  464,  458]  : 

"It  is  equally  well  known  the  annual  returns  upon  capital  ^^° 
enterprises  the  world  over  have  materially  increased  sa  ^^^^ 
what  would  have  been  a  proper  rate  of  return  for  capital  invested 
P.U.R.1920C. 
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in  gas  plants  and  similar  public  utilities,  a  few  years  ago,  fur- 
nishes no  safe  criterion  for  the  present  or  future." 

Great  care  should  be  exercised,  however,  so  that  in  carrying 
out  the  principle  involved  in  the  foregoing  statement,  no  injus- 
tice be  done  the  public  or  the  utility. 

[4]  The  city  attorney,  in  his  brief,  cites  numerous  cases  in 
which  a  rate  of  return  of  7  per  cent,  or  7^  per  cent,  was  granted 
and  it  was  his  conclusion  that  not  more  than  8  per  cent  should 
be  allowed.  The  Commission  believes  that  substantial  justice 
will  be  done  all  parties  if  the  company  is  allowed  to  earn  a  net 
rate  of  approximately  7^  per  cent  on  the  value  of  its  property 
as  found  and  fixed  herein,  exclusive  of  the  amount  required  to 
be  set  aside  for  depreciation  reserve. 

[5]  It  is  not  to  be  assumed,  however,  that  the  Conunission 
undertakes  to  guarantee  any  rate  of  return,  because  to  do  so 
might,  in  some  cases,  lead  to  ineiSciency  and  extravagance  in 
operation.  This  the  Commission  will  not  countenance.  Such 
rate  will  be  approved  as  appears  just  and  reasonable  both  for  the 
utility  and  its  customers. 

"Ready-to-Serve"  Charge. 

The  company  has  proposed  in  its  petition  an  increase  in  the 
"ready-to-serve"  charge  from  26  cents  per  month  to  50  cents 
per  month  for  each  consumer.  This  would  yield  about  $38,000 
additional  revenue.  The  public  has  not  taken  kindly  to  this 
form  of  charge  for  gas  service.  The  Commission  naturally  wishes 
to  provide  the  absolutely  necessary  increased  revenue  in  a  way 
that  will  be  least  objectionable  to  the  consumers,  having  due  re- 
gard to  the  interests  of  the  utility.  If  an  increase  in  the  service 
charge  would  result  in  a  considerable  loss  of  consumers,  the 
public  and  the  utility  would  be  injured,  the  one  by  the  loss  of 
a  convenience  and  the  other  by  curtailment  of  revenue.  The 
Commission  will  not  at  this  time  authorize  an  advance  in  the 
service  charge,  as  suggested  by  the  company,  but  will  allow  the 
existing  charge  of  25  cents  per  month  to  stand. 

Findings. 

Inasmuch  as  no  increase  is  allowed  in  the  service  charge,  an 
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adjustmeat  in  the  rates  on  gaa  should  be  penuitted  ao  as  to  pro- 
vide the  required  revenue. 

The  Commission,  therefore,  finds:  That  the  present  senioe 
chkrge  should  remain  in  effect,  and  that  the  petitioner  should 
be  permitted  to  increase  its  schedule  of  rates  for  artificial  gas 
for  illuminating,  fuel,  and  power  purposes^  not  to  exceed  the 
following: 

Grots.  Net 

First     2,000  cubic  feet  per  month $1.40  $1.30 

Next    20»000  cubic  feet  per  month  1.30  1.20 

All  over     22,000  cubic  feet  per  month  1.20  1.10 

The  Commission  assumes  that  gas  users  will  take  advantage- 
of  the  company's  rule  which  makes  the  net  rate  apply  on  all  gas 
bills  paid  within  ten  days  from  date  thereof. 

The  above  rates  may  be  made  effective  for  gas  delivered  oa, 
and  after,  April  15,  1920. 

An  appropriate  order  will  be  issued.  Joshna  Greenwood, 
Henry  IL  Blood,  and  Warren  Stoutnoiir,  Commissionera.. 


WASHINGTON  PUBLIC  SERVICE  COMMISSION. 

CITY  OF  SEATTLE 

f. 

SEATTLE  LIGHTIXG  COMPANY. 

[No.  4961.] 

AccouHtinff  ^  Clas&iflcation  •f  records, 

1.  A  suggestion  in  a  rate  proceeding  that  a  large  utility  oompaaf 
is  keeping  a  double  set  of  books  for  the  purpose  of  deceiving  the  Com- 
mission, is  entitled  to  no  consideration  where  the  books  are  being  kept 
according  to  the  official  classification  of  aeeouata  of  the  Oommisfioa* 
and  are  subject  to  unexpected  calls  by  the  CoiamiasioB't  accountanta 
for  personal  investigation. 

Metum  —  Reasonableness  —  Percentage, 

2.  A  return  of  6.34  per  cent  is  not  unreatoiiably  high  f or  s  gas 
company. 

Boies  ^  Comparison  —  Gas. 

3.  The  question  whether  proposed  gas  rates  are  reasonable  cannot  be 
determined  by  a  mere  comparison  si  the  prices  of  coal  and  oil  in 
▼arious  cities. 


[March  30,  1920J 
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Complaint  alleging  unreasonableness  of  proposed  schedule 
of  gas  rates;  proposed  rates  held  to  be  not  unreasonably  high. 

By  the  Commission:  This  matter  came  on  for  hearing  before 
the  Commission  at  Seattle,  Washington,  on  the  20th  and  21st 
day  of  February,  1920.  The  city  of  Seattle  was  represented  by 
J.  T.  L.  Kennedy,  assistant  corporation  counsel,  and  the  Seattle 
Lighting  Company  was  represented  by  Poe  and  Falknor,  its 
attorneys. 

This  cause  involves  the  reasonableness  of  increases  proposed 
in  the  respondent's  gas  rates  in  the  city  of  Seattle.  Detailed  and 
thorough  reports  and  tables  showing  the  respondent's  financial 
condition  were  prepared  by  the  engineering  and  accounting  de- 
partments of  the  Public  Service  Commission  of  Washington. 
These  reports  and  tables  were  introduced  in  evidence  and  are 
part  of  the  record  in  this  cause.  Counsel  for  the  city  stated, 
with  reference  to  the  report  of  the  Public  Service  Commission 
which  had  been  prepared  by  and  under  the  direction  of  Mr. 
Flagg,  the  Commission's  Chief  Engineer,  "I  understand  Mr. 
Flagg  has  conducted  this  investigation,  or  was  in  charge  of  it, 
and  the  city  is  thoroughly  satisfied  with  any  figures  he  may  pre- 
sent here  in  this  report  representing  a  truthful  statement  of  the 
conditions,  in  so  far  as  it  is  humanly  possible  to  get  it  from  the 
company's  books.  I  think  we  can  greatly  shorten  the  investiga- 
tion because  the  report — I  have  examined  Mr.  Flagg's  figures 
and  it  is  very  thorough  and  speaks  for  itself  on  these  matters." 
Counsel  for  the  company  stated,  "I  concede  without  any  ques- 
tion that  the  Commission's  report  is  correct."  No  questions 
were  asked  of  Mr.  Flagg  by  either  the  city  or  the  company  by 
way  of  cross-examination,  and  no  offer  was  made  by  either  the 
city  or  company  tending  to  show  that  the  report  was  other  than 
true  and  correct 

[1]  Counsel  for  the  city  in  his  admission  that  the  report  was 
true  and  correct  stated,  "The  report  represents  a  truthful  state- 
ment in  so  far  as  it  is  humanly  possible  to  get  it  from  the  com- 
pany's books,"  and  otherwise  inferred,  as  he  has  stated  in  other 
proceedings  concerning  this  company,  that  the  company's  rec- 
ords were  not  accurate,  that  they  were  kept  in  such  a  manner 
that  they  would  not  show  the  true  financial  condition,  and  that 
P.U.R.1920C.  66 
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the  company  kept  two  sets  of  books,  one  for  its  own  nee  and  ODe 
to  submit  to  the  Commission's  engineers  and  accountants  when 
an  investigation  was  under  way. 

This  Conunission  several  years  ago  adopted  what  is  known  as 
an  official  classification  of  accounts;  that  is,  all  utility  com- 
panies whose  rates  are  under  the  jurisdiction  and  supervision 
of  this  Commission,  are  required  to  keep  their  books  and  records 
on  forms  and  in  the  manner  prescribed  by  the  Commission,  and 
from  these  records  so  kept,  all  utilities  must  make  an  annual 
sworn  and  verified  report  to  the  Commission.  A  penalty  of 
$1,000  per  day  is  provided  by  law  for  any  utility  failing  to  keep 
its  accounts  as  required  by  the  Commission,  or  for  making  a 
false  report  or  otherwise  violating  any  law  or  rule  or  order  of 
the  Commission.  The  Commission  has  made  thorough  examin- 
ation of  the  books,  records  and  accounts  of  hundreds  of  utility 
companies  in  this  state,  not  only  with  a  view  of  ascertaining  the 
financial  condition  of  said  utilities,  but  with  a  view  of  checking 
the  very  thing  suggested  by  -counsel.  The  Conomission's  account- 
ants, in  making  such  a  check,  go  to  the  extent  of  demanding  the 
original  vouchers  and  work  sheets  upon  which  the  transactions 
of  the  company  are  based,  and  then  following  these  items  thru 
all  of  the  different  books,  records  and  accounts  of  the  company, 
the  ledger  and  balance  sheet  and  then  checking  all  expenditures 
against  the  items  thus  traced.  So  far  the  CouMnission  has  found 
no  wilful  violation  of  its  rules  or  orders  in  this  respect  by  any 
utility  in  the  state  of  Washington. 

The  suggestion  of  a  large  utility  attempting  to  keep  a  double 
set  of  books  involving  as  it  does  the  constantly  changing  number 
of  employees  and  the  unexpected  calls  by  the  Commissions  ac- 
countants who  make  personal  investigation  of  the  books  and  rec- 
ords, is  so  absurd  as  to  merit  no  consideration  and  the  matter 
would  not  be  here  referred  to  were  it  not  for  the  continued  in- 
sinuations in  that  respect.  We  have  found  nothing  in  the  com- 
pany's books  or  records  or  in  the  report  of  our  engineers  and 
accountants  that  would  indicate  that  the  company  had  kept  its 
records  in  such  a  manner  that  the  true  financial  condition  can- 
not be  obtained  therefrom. 

The  financial  report  of  the  Commission's  experts,  above  re- 
ferred to,  shows  (as  more  fully  appears  in  the  findings  of  fact) 
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that  in  the  year  1919,  tinder  the  present  rates  the  company 
earned  1.91  per  cent  and  that  under  the  proposed  increased  rates, 
it  wonld  earn  annually  6.34  per  cent  This  rate  of  return  is 
not  based  upon  its  capital  stock  or  funded  debt  but  is  a  return 
based  upon  the  value  of  its  property  devoted  to  a  public  use.  It 
might  more  correctly  be  termed  its  "physical  value." 

[2]  The  law  governing  the  actions  and  proceedings  of  this 
Commission  in  its  relation  to  public  utility  companies  requires 
that  the  rates  fixed  be  not  only  just,  fair  and  reasonable  to  the 
patrons  but  that  they  be  just,  fair,  reasonable,  and  sufficient  to 
the  utility.  That  is,  that  the  utility  is  entitled  to  rates  which 
will  give  it  a  fair  return  upon  the  value  of  its  property  devoted 
to  a  public  use. 

We  do  not  believe  that  1.91  per  cent  is  reasonable  or  sufficient 
and  we  do  not  believe  that  5.34  per  cent  is  unreasonable  nor 
more  than  sufficient.  In  fact  it  is  our  opinion  that  with  the  con- 
stantly increasing  cost  of  labor,  gas  making  material  and  neces- 
sary supplies,  that  this  utility  may  not  make  the  return  expected 
or  anticipated  under  its  proposed  inci-eased  rates. 

[3]  We  then  pass  to  the  contention  of  the  city  that  internal 
comparisons,  that  is,  the  financial  condition  of  the  company  from 
year  to  year  should  not  be  accepted  as  the  controlling  element  in 
testing  the  reasonableness  of  the  proposed  increased  rates,  but 
that  a  comparison  should  be  made  with  gas  companies  in  other 
cities,  counsel  in  particular  refei'riiig  together  cities  on  the  Pa- 
cific Coast  such  as  Portland,  Oregon,  San  Francisco  and  Los 
Angeles,  California.  Counsel  in  his  opening  statement  said: 
**The  main  part  of  our  case  will  be  devoted  to  showing  that  there 
has  been  no  proportional  increase  in  other  utilities  in  operating 
cost  that  would  justify  this  increase  such  as  the  gas  company 
has  had.  We  will  show  that  coal  prices  in  Los  Angeles  and  San 
Francisco  are  more  than  two  times  as  great  as  they  are  in  Seattle. 
We  will  show  that  coal  in  the  cily  of  Portland  is  about  60  per 
cent  higher  than  it  is  in  Seattla  It  may  b©  that  some  of  these 
plants  are  of  a  different  type.^ 

At  the  conclusion  of  the  hearing  counsel  stated:  "Now  our 
contention  is  this,  that  the  Commission  should  just  say  to  the 
company  that  if  they  can  do  this  in  Portland,  where  coal  is  high- 
er and  where  oil  is  exactly  the  same,  if  they  can  do  it  in  San 
r.U.R.l»20C. 

Digitized  by  VjOOQIC 


«08  WASHINGTON  PUBLIC  SKRVICE  COMMISSION. 

Francisco  where  coal  is  twice  as  high  and  crude  oil  onlv  25  cents 
per  barrel  cheaper^  and  in  Los  Angeles  where  coal  is  more  than 
twice  as  much  as  it  is  in  Seattle  and  crude  oil  25  cents  per  barrel 
cheaper;  if  they  can  do  that  and  have  75^  85  and  95-cent  gtis  ia 
those  towns,  there  is  something  radically  wrong  in  Seattle." 

The  city,  in  presenting  its  evidence,  did  confine  its  proof  prac- 
tically to  the  issue  or  contention  thus  stated.  The  city's  witness- 
es not  having  shown  a  sufficient  knowledge  of  the  practical  and 
actual  conditions  under  which  gas  plants  in  Portland,  San  Fran- 
cisco, and  Los  Angeles  were  operated,  and  the  Commission  deem- 
ing the  matter  of  such  importance  that  it  should  have  further 
information  thereon  before  attempting  to  pass  on  rates  upon  a 
purely  comparative  basis  (and  such  would  of  necessity  be  the 
result  here  under  all  of  the  evidence)  subsequent  to  the  hearing 
caused  its  chief  engineer  to  make  an  investigation  and  exam- 
ination of  the  gas  plants  in  Portland,  Oregon,  San  Francisco 
and  Lob  Angeles^  California.  This  investigation  and  examina- 
tion included  a  personal  inspection  of  each  of  the  gas  plants, 
conferences  with  (^cers  and  workmen  of  each  company,  confer- 
ences with  the  engineering  department  of  the  California  Bail- 
road  Commission  and  examination  of  the  annual  reports  of  the 
California  companies  submitted  to  the  California  Railroad  Com- 
mission, an  examination  of  the  financial  and  operating  records 
of  eaoh  company,  an  examination  of  the  reports  and  records  on 
file  with  this  Commission  and  a  general  study  of  gas  operations, 
operating  costs,  and  rates  in  California  cities  in  general. 

The  result  of  this  investigation  convinces  us  that  comparative 
figures  and  statements  alone  are  not  sufficient  to  warrant  us  in 
holding  that  the  proposed  rates  are  unjust,  unfair,  unreasonable, 
or  more  than  sufficient.  For  instance^  comparison  of  the  prices 
of  coal  in  Seattle,  Portland,  Los  Angeles,  and  San  Francisco 
are  not  pertinent,  inasmuch  as  no  coal  is  used  in  any  of  these 
other  plants,  oil  or  natural  gas  b^ing  used  exclusively.  The 
Seattle  Company  usps  both  oil  and  coal  as  gas-making  material, 
coal  to  the  greater  extent.  The  city  of  Portland  using  oil  ex- 
clusively is  so  fortunate  as  to  be  purchasing  under  an  oil  con- 
tract which  does  not  expire  until  January  1,  1921,  and  under 
this  contract  they  secure  oil  at  74.6  cents  a  barrel,  whereas  util- 
ities in  the  state  of  Washington  are  at  present  required  to  paj 
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$2.15  a  barrel  for  oil  and  are  unable  to  make  contracts  at  any 
price.  The  Portland  Company  is  now  preparing  its  case  to  ask 
fdr  an  increase  in  gas  rales  in  anticipation  of  the  expiration  of 
its  oil  contract,  and  while  they  are  now  selling  95-cent  gas,"  it 
is  estimated  that  should  they  be  operating  under  oil  prices  paid 
by  companies  in  the  state  of  Washington,  the  operating  expen- 
ses per  thousand  cubic  feet  would  increase  to  76  cents  as  com- 
pared with  70  cents  now  incurred  by  the  Seattle  Gas  Company 
and  in  all  probability  their  rates  would  be  approximately  $1.40 
per  thousand  cubic  feet. 

The  San  Francisco  gas  plant  uses  oil  exclusively.  Los  An- 
geles has  three  gas  plants  as  follows  with  the  number  of  con- 
sumers supplied  by  each: 

Lo0'  Angeles  Gas  &  Electric  Corporation  147,616 

Southern  Califonna  Gas  Company 20,055 

Southern  Counties  Gas  Company   6,130 

The  Los  Angeles  Gas  and  Electric  Corporation  which  serves 
by  far  the  greater  number  of  customers,  distributes  and  sells  a 
mixture  of  equal  parts  of  oil  and  reformed  natural  gas.  The 
natural  gas  used  by  it  is  purchased  for  14.0  cents  or  practically 
15  cents  per  thousand  cubic  feet,  this  being  the  price  delivered 
at  its  works  in  Los  Angeles. 

Some  contention  was  made  and  evidence  offered  tending  to 
show  that  wages  paid  by  the  Seattle  Lighting  Company  were 
less  than  in  the  cities  of  Los  Angeles,  San  Francisco,  and  Port- 
land. On  account  of  the  different  methods  of  manufacture  and 
for  other  reasons,  it  has  been  extremely  difScult  to  compare 
wages  of  the  different  classes  of  employees  between  the  Cali- 
fornia and  Oregon  plants  and  the  Seattle  plant.  However,  we 
find  that  as  to  common  labor,  Seattle  pays  $4.75  per  day,  Port^ 
land  $4.16  per  day,  San  Francisco  $4.25  per  day,  and  Los  An* 
geles  $4  per  day,  and  we  find  that  the  salaries  paid  superintend- 
ents, etc.,  are  lower  in  Seattle  than  in  San  Francisco  and  Los 
Angeles,  and  only  slightly  higher  than  in  Portland. 

The  following  table  shows  briefly  the  net  charges,  present  and 

proposed,  for  gas  foir  lighting  and  cooking  in  various  cities  on 

the  Coast. 
P.UJt.l9200. 
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Seattle. 

Sacramento. 

San 
Diego. 

Present.  Propose^. 

Present.  ,  Proposed. 

Preflent 

Miniraum  

f  .60 
1.25 
3.00 

9  .75 
1.50 
3.63 

9  .75 
1.33 
8.26 

9  .75 
1.65 
8.88 

$  .65 

1000  cubic  feet 

1.25 

24S3  cubic  feet 

3.03 

San  Francisco. 

Loft  Angeles. 

Portland. 

Present.     )    Proposed. 

Present 

Present. 

Minimum     •  •  • . . 

9  .50 

.95 
2.37 

9  .75 

1.05 
2.53 

9  .50 
.75 

1.87 

$  .50 

1000  cubic  feet 

2483  cubic  feet 

.95 
2.37 

An  examination  of  the  customers'  ledgers  or  records  of  the 
Seattle  Lighting  Company  discloses  that  the  average  consumer 
uses  approximately  2,483  cubic  feet  of  gas  per  month. 

The  difficulty  in  attempting  to  compare  gas  plants  for  the 
purpose  of  drawing  definite  conclusions  arises  principally  from 
the  following  conditions:  (a)  Different  method  of  manufacture; 
(b)  Different  characteristics  in  distributing  system,  whether 
high  or  low  pressure,  wrought  or  cast  iron  pipe,  etc. ;  (c)  Local 
conditions  affecting  supply  and  price  of  gas  making  materials 
such  as  coal,  oil  and  natural  gas;  (d)  Different  consumption 
characteristics  in  different  cities;  (e)  Different  methods  of  ac- 
counting and  different  classification  of  accounts  in  the  various 
states,  making  it  practically  impossible  to  maintain  strictly  com- 
parable figures. 

From  a  full  consideration  of  all  the  evidence  submitted,  and 
the  Commission  being  fully  advised  in  the  premises,  it  niakea 
the  following  findings  of  fact.  [The  findings  are  omitted  as  not 
of  general  interest.] 

The  Public  Service  Commission  of  Washington :  E.  V.  Kuy- 
kendall.  Chairman,  Hance  H.  Cleland,  and  Frank  IL  Spinuing, 
Commissioners. 


Note. — Accounting. 

In  He  Citizens  Teleph.  Co.  No.  4128,  March  31,  1919,  the  In- 
diana Commission  said:  *TPhe  evidence  shows  an  inflation  of  ,i*v 
proximately  $1,000  in  operating  "expenses  as  a  result  of  petitioaert 
failure  to  keep  a  book  account  of  materials  and  supplies  purchased. 
Such  items  are  charged  direct  to  accounts  for  construction,  renewal 

an^  operating  expenses  when  bills  are  paid  regardless  of  where  sucli 
P.U.R.1920C. 


Digitized  by 


Google 


ANNOTATION.  87.1 

materials  and  supplies  are  actually  used.  The  Commission  is  of 
the  opinion  that  petitioner  should  set  up  an  account  for  materials 
and  supplies  charging  to  the  account  all  materials  and  supplies 
when  purchased,  then  crediting  this  account  and  concurrently  charg- 
ing to  the  respectiTe  accounts  of  construction,  renewals  or  mainte- 
nance, the  actual  coat  of  materials  and  supplies  as  they  are  used  in 
the  property.  This  method  will  better  enable  the  Commission  to 
trace  all  of  petitioner's  expenditure." 


WASHINGTON  PUBLIC  SERVICE  COMMISSION. 

CITY  OF  WENATCHEE 

V. 

CENTRAL  WASHINGTON  GAS  COMPANY. 

[No.  4049.] 

Reium  —  BeasonahlenesB  —  Policy  of  Commission. 

It  is  the  policy  of  the  Washington  Commission,  in  trying  times,  to 
aave  legitimate  investment  in  utility  properties  from  ruin,  preserve 
the  necessary  public  service  to  the  people,  and,  at  the  same  time,  be 
just  and  fair  to  the  patrons  who  pay  the  price. 

[April  17,  1920.] 

Complaint  allegring  unreasonableness  of  proposed  schedule 
of  gas  rates ;  increased  schedule  of  rates  prescribed  by  Commis- 
sion. 

By  the  Commission :  This  matter  came  on  for  hearing  before 
the  Commission  at  Wenatchee,  Washington,  on  the  13th  day  of 
February,  1920.  The  city  of  Wenatchee  was  represented  by 
D.  A.  Shiner,  its  attorney.  The  Central  Washington  Gas  Com- 
pany was  represented  by  F.  D.  Nims,  its  engineer,  L.  M.  Shrieve, 
sales  and  service  manager,  and  R.  T.  Lovell,  receiver  of  said 
Central  Washington  Gas  Company. 

In  this  case  the  Commission  is  confronted  with  an  unpleasant 
and  difficult  problem.  We  have  a  utility  that  began  operation 
the  latter  part  of  1918,  whose  total  annual  income  since  that 
time  has  never  exceeded  its  operating  expenses  and  taxes,  except 
in  the  years  1915  and  1916.*  The  operating  income  in  1915  was 
about  $350,  or  slightly  more  than  one-tenth  the  amount  that 
should  have  been  set  aside  in  the  depreciation  reserve;    In  1916, 
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^  the  operating  income  was  about  $800,  or  slightly  more  than  one- 
fotirth  of  the  annual  depreciation.  Deducting  depreciation,  the 
company  operated  at  a  loss  of  6.52  per  cent  in  1914,  3.09  per 
cent  in  1915,  2.57  per  cent  in  1916,  4.27  per  cent  in  1917,  5.87 
per  cent  in  1918,  and  7.79  per  cent  in  1919. 

It  is  evident  that  this  utility  is  staring  bankruptcy  in  thfe  face. 
The  people  of  Wenatchee  do  not  expect  the  Commission  to  pur- 
sue a  course  that  will  compel  this  plant  to  be  junked  and  sold. 

Our  engineers,  after  careful  investigation,  have  reported  that 
this  utility  is  operated  with  reasonable  efficiency  with  the  excep- 
tion of  an  appai^ent  excessive  quantity  of  gas  unaccounted  for. 
The  overhead  expenses  are  very  small.  There  appears  to  be  no 
extravagance  in  salaries  or  other  expenditures.  It  labors  under 
the  disadvantage  of  being  purely  a  water  gas  plant,  so  located 
that  it  is  compelled  to  pay  maximum  prices  for  coke  and  oil, 
which  have  now  come  to  be  very  expensive  gas-making  materials. 
The  cost  of  changing  to  a  coal  gas  plant  would  be  prohibitive  and 
would  not  very  materially  reduce  the  cost  of  the  product  It 
would  not  be  just  to  penalize  the  company  for  inability  to  look, 
into  the  future  and  foresee  that  oil  would  increase  more  rapidly 
in  price  than  coal.  Tlie  plant  was  not  illy  conceived  at  the  time 
of  its  inception.     Since  1917  prices  have  advanced  as  follows: 

Coke   37.6  per  cent 

Coal    40.O  per  cent 

Oil   nearly  100.0  per  cent 

Plant  lal)or   42.3  per  cent 

Office  lal>or  and  expenftes  53.0  per  cent 

Operating  expenses  and  taxes 35.6  per  cent 

Competent  engineers  say  that  if  the  rates  asked  for  are  grant- 
ed that  gas  will  still  be  cheaper  than  other  forms  of  fuel  to  the 
patrons  of  this  utility,  Wenatchee,  with  all  its  material  pros- 
perity and  natural  advantages  in  other  respects,  is  not  favorably 
located  in  so  far  as  its  fuel  supply  is  concerned. 

We  cannot  resist  observing  at  this  time  that  the  people  of 
that  community,  in  all  matters  which  have  come  before  the  C!oin- 
mission  have  exhibited  a  most  broad-minded,  unselfish  attitude 
toward  their  utility  problems.  Wenatchef^  appears  to  be  happily 
free  from  that  type  of  demagogue  tliat  seeks  notoriety  and  posi- 
tion by  picturing  all  public  service  companies  as  dragons  seeking 
to  devoui-  the  people  whom  he  loves,  and  himself  as  the  mailed 
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knight,  impatient  to  sally  forth  single  handed  and  pull  the  teeth 
of  the  monsters  amid  the  blare  of  trumpets  and  plaudits  of  the 
multitude.  Nor  do  we  believe  that  the  people  of  Wenatchee  are 
of  the  type  U>  be  hoodwinked  by  that  character  of  burlesque. 

In  the  hearings  held  there,  which  have  always  been  well  at- 
tended by  the  patrons  of  the  utilities  involved,  we  have  observed 
a  most  wholesome  attitude  of  honest  inquiry  and  a  manifest  de- 
sire for  justice  to  those  who  render  service  as  well  as  fairness  to 
themselves. 

The  problems  which  come  before  us  are  at  times  exceedingly 
perplexing.  In  the  early  days  of  Commission  regulation,  it  was 
found  that  many  public  service  companies  were  charging  un- 
reasonably high  rates  for  inferior  service,  at  the  same  time  main- 
taining an  attitude  of  arrogance  toward  the  public.  Sentiment 
was  often  bitter  against  such  companies  and  not  without  cause. 
When  the  Commission  began  to  function,  high  rates  were  re- 
duced, service  was  improved,  and  the  utilities  induced  to  assume 
a  more  courteous  bearing  toward  their  patrons.  The  various 
Commissions  availed  themselves  of  that  early  opportunity  for 
conspicuous  and  constructive  service  and  naturally  became  pop- 
ular. In  some  instances  earnings  were  scaled  down  rather  too 
freely.  The  utilities  continued  operations  on  rates  yielding  a 
fair  return  under  the  comparatively  low  scale  of  wages  and  ma- 
terial prices  which  prevailed  over  a  number  of  years.  When  war 
conditions  came  on  and  the  prices  of  all  materials  and  labor  be- 
gan climbing  steadily,  when  many  utilities  saw  disaster  staring 
them  in  the  face,  they  sought  increased  revenues  through  hi^jher 
rates.  We  have  held  hearing  after  hearing  where  the  cold  un- 
disputed facts  compelled  us  to  choose  between  higher  rates  or 
bankrupty  for  the  company  rendering  public  service.  In  such 
cases  we  have  pei-mitted  increases,  not  adec^uate  in  most  instan- 
ces but  sufficient  in  our  opinion  to  tide  the  utility  over  what  we 
hope  will  prove  a  temporary  period  of  extremely  high  prices. 

The  great  majority  of  people  affected  have  realized  that  the 
utilities'  expenses  like  their  own  have  expanded,  compelling  in- 
creased revenues.  There  are  some,  however,  who  cheerfully  pay 
$12  for  a  pair  of  shoes  for  which  they  formerly  paid  $5,  50 
cents  for  a  beefsteak  for  which  they  formerly  paid  20  cents,  and 
who  complain  bitterly  if  the  cost  of  a  utility's  commodity  is  in- 
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creased  25  cents  per  month,  and  accuse  the  Commission  of  favor- 
itism toward  the  company  if  any  increase  whatever  is  allowed  to 
meet  growing  wages  and  material  prices*  They  seem  to  forget 
that  the  bulk  of  the  expense  in  operating  most  utilities  is  labor, 
and  that  each  member  of  the  great  army  engaged  in  rendering 
public  service  is  compelled  to  purchase  the  necessities  of  life  at 
the  same  high  cost  that  confronts  us  all.  In  fact^  increases  have 
been  permitted  by  this  Conmiission  for  the  sole  purpose  of  afford- 
ing employees  a  living  wage. 

We  realize  that  it  is  not  a  popular  thing  to  increase  rates.  It 
would  be  easy  to  deny  such  applications  and  pose  dramatically 
as  friends  of  the  people,  standing  between  them  and  corporate 
greed.  We  occupy  a  position  of  great  responsibility.  We  have 
it  in  our  power  to  bring  ruin  and  disaster  to  many  hundreds  of 
utilities  and  rend  the  financial  fabric  of  the  state.  It  is  very 
diiBcult  now  to  secure  capital  for  public  service  enterprise,  aad 
this  Commission,  by  a  rash  stroke  of  the  pen,  could  make  it  im- 
possible in  the  state  of  Washington.  We  have  endeavored  Ib 
these  trying  times  to  save  lefiritimate  investment  in  utility  prop- 
erties from  ruin,  preserve  the  necessary  public  service  to  the 
people,  and,  at  the  same  time,  be  just  and  fair  to  the  patrons  who 
pay  the  price.  If  we  should  yield  to  the  clamor  of  politicians, 
whose  stock  in  trade  is  reckless  denunciation  of  public  utilities 
and  abuse  of  the  Commission  for  permitting  them  to  live,  the 
results  would  frighten  even  those  irresponsible  agitators. 

In  this  case,  the  rates  asked  for  are  by  comparison  high.  At 
the  time  of  the  hearing  the  respondent  submitted  a  tariil  in  evi- 
dence req\iesting  the  Commission  to  substitute  it  in  lieu  of  the 
tariff  originally  filed  and  which  was  challenged  by  the  city  of 
Wenatchee.  We  were  not  satisfied  vrith  either  of  the  tariffs  pro- 
posed. We  have  had  our  engineering  force  carefully  prepare  a 
new  tariff  which  we  consider  as  better  balanced  than  either  of  the 
others,  and  which  we  believe  will  operate  in  a  more  equitable 
distribution  of  the  increases  allowed  among  the  patrons  of  this 
utility,  at  the  same  time  yielding  practically  the  same  return  to 
the  company  as  the  tariff  introduced  at  the  hearing. 

The  reports  of  our  engineering  force  show  an  excessive  amount 
of  gas  unaccounted  for,  sometimes  t^med  "leakage.**  The  plant 
is  not  equipped  with  a  station  meter  and  the  amount  of  gas  un- 
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accounted  for  is  largely  an  estimate  which  may  be  either  too  high 
or  too  low.  If  a  loss  occurs  through  leakage  in  the  distribution 
system,  it  would  be  very  difficult  to  locate  the  leak  without  the 
aid  of  a  station  meter.  We  have  decided  to  place  in  eflPect  the 
tariff  which  we  have  had  constructed  by  our  engineering  depart- 
ment for  the  period  of  1  year,  unless  modified  or  extended  by 
order  of  this  C<»nmi8sioii.  We  are  also  requiring  the  installation 
of  a  station  meter,  and  if  a  meter  test  discloses  that  the  gas  un- 
accoimted  for  is  excessive,  the  loss  must  be  reduced  to  normal.  In 
the  meantime  we  will  observe  the  financial  results  obtained  un- 
der the  new  rates  and  the  saving,  if  any,  which  may  be  effected 
by  reducing  the  gas  unaccounted  for  and  take  such  further  steps 
as  the  facts  may  warrant. 

Prom  a  full  consideration  of  all  the  evidence  submitted, 
the  Commission,  being  fully  advised  in  the  premises,  makes  the 
following  finding  of  fact.  [The  findings  are  omitted  as  not  of 
general  interest.] 

The  Public  Service  Commission  of  Washington,  by  E.  V.  Kuy- 
kendall,  Chairman,  Hanch  EL.  Cleland^  and  Frank  R  Spinning, 
Commissioners. 


l^IAINE  PUBMC  TTIIilTIES  COMMISSION. 

BE  WARREN  WATER  SUPPLY  COMPANY. 

[F.  C.  262.] 

Ba$e9  — >  Water  *-  Neee&9ity  of  pum/ping  «  Increased  rates  far  addi- 
tienal  purposes. 

In  establishing  a  schedule  of  flat  water  rates  for  a  company  which 
was  in  need  of  greater  revenue  and  which  had  to  pump  a  considerable 
portion  of  its  water,  the  Maine  Commission  increased  the  rates  for  the 
additional  facilities,  such  as  bathtubs  and  lavatories  rather  tl|^n  for 
the  first  faucet,  upon  the  theory  that  tlie  greater  expense  of.  pumpiug 
should  be  proportionately  borne  by  those  customers  who  have  the  larger 
VM  for  water* 

[March  22,  1020.] 

Pbopobsd  increaae  in  water  rates;  increase  in  rates  for  addi- 

ti<»ial  facilities  authorized* 
P.U.R.1920C. 
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By  the  Commission:  On  October  3,  1919,  the  Warren  Water 
Supply  Company,  a  public  utility  under  the  jurisdiction  of  this 
Commission,  filed  with  the  Commission  a  revision  of  its  schedule 
of  rates  to  become  effective  November  8,  1919,  proposing  certain 
advances  in  its  rates.  This  proposed  advance  having  been  called 
to  the  attention  of  some  of  the  customers  of  the  company,  the 
latter,  upon  October  2l8t^  filed  with  the  Commission  a  petition 
askii^  for  an  investigation  by  the  Commission.  Under  date  of 
October  22nd,  the  Commission  suspended  the  <^ration  of  the 
schedule  for  an  initial  period  of  three  months,  and  on  November 
19th,  held  a  preliminary  hearing  with  reference  to  the  matter. 
At  the  close  of  the  hearing,  it  became  apt)urent  that  an  investiga- 
tion with  reference  to  the  value  of  the  property  and  with  refer- 
ence to  certain  accoimting  matters  was  necessary,  and  final  hear- 
ing was  postponed  and  valuation  and  accounting  information  ob- 
tained. Final  hearing  could  not  be  held  within  the  period  of  the 
first  suspension,  and  on  January  21,  1920,  the  proposed  schedule 
was  further  suspended  for  a  period  of  three  months.  Final  hear- 
ing has  been  held  and  the  matter  is  now  ready  for  decision. 

The  company,  in  its  new  schedule,  proposed  to  increase  the 
first  faucet  rate  from  $9  to  $10  and  to  make  certain  increases  in 
some  of  its  other  rates.  The  investigation  made  by  the  Commis- 
sion satisfied  us  that  the  company  must  have  additional  revenue, 
but  the  distribution  of  the  increase  over  the  entire  number  of 
customers  of  this  company  was  a  matter  to  which  we  desired  to 
give  especial  attention.  The  company  has  to  pump  a  consider- 
able part  of  its  supply  and  this  pumping  expense  constitutes 
quite  a  portion  of  its  total  operating  expenses. 

Beyond  question  those  persons  who  have  toilet  facilities,  bath- 
tubs and  lavatories,  as  well  as  first  faucets,  use  a  considerable 
quantity  of  water  in  excess  of  that  used  by  those  customers  who 
are  merely  first  faucet  consumers.  It  follows  that  the  expense 
of  pumping  should  be  proportionately  borne  by  those  customers 
who  have  the  larger  use  for  water.  If  the  increase  proposed  is 
only  upon  first  faucet  takers,  a  considerable  part  of  the  burden 
of  such  increase  falls  upon  those  who  only  have  a  relatively 
small  use  of  water  and  excuses  those  customers  having  the  other 
facilities  from  bearing  their  just  portion  of  the  increase. 

The  Commission  has,  therefore,  caused  to  be  famished  a  ocnu- 
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plete  census  of  all  water  users  and  all  the  fixtures  in  use  by  each 
customer.  In  the  schedule  which  we  submit  and  shall  require 
the  company  to  fik,  we  have  left  the  first  faucet  rate  as  it  for- 
merly was  and  have  distributed  the  increase  which  we  feel  is  war- 
rdnted  nnd^  all  ihe  ciroumstanoes  up<m  the  users  of  those  fix- 
tures which  are  in  addition  to  the  first  faucet.  The  compaliy, 
through  its  managing  officials,  very  frankly  states  to  the  Com- 
mission that  in  the  opinion  of  the  officers  this  schedule  will  re- 
sult in  the  removal  by  some  customers  of  some  of  their  extra  fix- 
tures, and  that  the  company  will  thereby  be  deprived  of  a  por- 
tion of  its  needed  additional  revenue.  The  Conamission  is  not 
convinced  that  this  will  be  the  result.  The  people  of  Warren 
must  understand  that,  for  this  company  to  continue  to  perform 
its  services  in  a  satisfactory  manner,  it  must  receive  sufficient 
revenue  to  enable  it  to  properly  perform  such  services  and  to 
return  to  its  owners  some  measure  of  a  fair  return  upon  th« 
value  of  the  property  they  are  devoting  to  this  public  use.  We 
believe  that  the  customers  will  be  fair-minded  in  this  respect 
and  will  see  that  our  distribution  is  entirely  fair,  and  that  the 
amount  of  revenue  provided  is  not,  to  say  the  least,  excessive, 
and  that  the  distribution  of  the  increase  is  equitable  and  proper. 

We  shall  not  go  into  the  matter  of  the  increase  at  any  con- 
siderable length.  It  was  gone  into  at  both  of  the  hearings  at 
which  the  customers  had  an  opportunity  to  be  present. 

It  is,  therefore^ 

Ordered,  adjudged  and  decreed 

(1)  That  the  proposed  schedule  of  the  Warren  Water  Supply 
Company,  filed  October  3,  1919,  and  to  have  been  eifective  No- 
vember 3,  1919,  is  not  a  schedule  of  just  and  reasonable  rates 
and  is  finally  rejected  by  the  Commission  and  is  not  to  become 
cffectiva  - 

(2)  That  forthwith  the  company  file  and  put  into  effect  a 
schedule  of  rates,  a  copy  of  which  is.  annexed  hereto  and  marked 
"Exhibit  A,'^  and  continue  the  same  in  effect  until  further  qrder 
of  the  Commission. 

(3)  That  this  matter  remain  open  upon  the  docket  of  the  Com-^ 

mission  for  such  other  or  fui-ther  orders  as  may  be  made  after 

hearing,  either  upon  the  application  of  the  company,  or  of  ten 
P.U.R.1920C.  .1 
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or  more  of  its  costomersy  or  by  order  of  the  Commission  upon 
its  own  motion. 

Given  under  the  hand  and  seal  of  the  PuUie  Utilities  Com- 
mission,  at  Auguata,  this  22nd  day  of  Maroh,  ▲•  d.  1920. 

Publio  ITtilities  Oommission  of  Maine:  Benj.  F.  Clsavei^ 
Herbert  W.  Trafton,  and  Albert  Greenlaw,  Conuniasionera 


MICHIOAir  PUBl<IO  UTILITIBB  OOMMfSBIOlT. 

J.  M.  EISLET 

V. 

BED  STONE  INDEPENDENT  TELEPHONE  COMPANY. 

[T-280.1 

Bubiie  nUliiieB  —  Jm^wol  i^ephone9^ 

1.  Tbe  telephone  lines  of  a  voluntary  anoeiatioD,  althongli  not 
organized  for  profit,  are  subject  to  the  jurisdiction  of  the  Michigan 
Commission,  where  such  lines  were  eonstructed  upon  the  public  high- 
way, and  are  subject  to  municipal  control  and  regulation,  ita  lines  are 
connected  with  the  switchboard  of  a  public  utility  telephone,  and  fona 
a  part  of  a  continuous  system  of  public  telephone  lines. 

BaymetU  —  Nanpa^ftnent  —  Failure  to  receive  service. 

2.  A  telephone  subscriber  is  justified  in  refusing  to  pay  for  serf- 
ioe  which  he  does  not  receive. 

Pmmnent  —  IHeoontinuanoe  for  nonpayment. 

3.  A  mutual  telephone  company,  which,  after  the  refusal  of  a  sob* 
aeriber  to  pay  for  sprvice  which  he  did  not  get,  repaired  the  line,  ren- 
dered service,  and  received  money  therefor,  admits  the  justice  of  the 
flubscriber's  refusal  to  pay,  and  may  not  subsequently  discontinue  serv- 
ice becauM  of  sudh  refusaL 

[March  IS,  1920.] 

Complaint  because  of  illegal  discontinuance  of  telephone  serr* 
ice;  service  ordered  restored  upon  payment  of  compromise  offered 
by  applicant 

Potter,  Commissioner:  J.  M.  Sisley  of  Breckenridge,  orig- 
inally a  member  of  the  Ked  Stone  Independent  Telephone  C(mi- 
pany,  makes  complaint  against  said  telephone  company  alleging 
that  it  wrongfully  cut  him  o£F  its  telephone  line^  and  refuses  to 
render  telephone  service  to  him ;  and  that  it  refuses  to  reinstate 
him  as  a  member  of  said  telephone  company  and  reconnect  his 

P.U.R.1920C. 
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telephone  with  its  telephone  lines  unless  he  will  pay  certain 
charges,  which  he  contends  are  wrongfuly  sought  to  be  imposed 
upon  him  as  a  condition  precedent  to  the  reconnection  of  his  tele- 
phone and  reinstatement  to  membership  in  the  telephone  com- 
pany. 

The  Red  Stone  Independent  Telephone  Company  is  a  volim- 
tary  association,  the  original  members  of  which  executed  "Arti- 
cles of  Copartnership,  Constitution,  By-laws,  and  Rules  of  Or- 
der." The  instrument  signed  recitea  that  "the  undersigned 
citizens  .  .  .  desiring  to  build,  rent,  or  acquire  telephone 
lines  and  secure  local  and  long  distance  telephonic  service,  .  .  * 
adopt  the  following  "Articles  o£  Copartnership,  Constitution, 
By-laws  and  Rules  of  Order." 

Subsequent  provisions  of  this  instrument  provide,  for  the  name 
of  the  company;  the  location  of  its  principal  office;  that,  "the 
general  nature  of  the  business  to  be  by  it  conducted  is  to  acquire, 
construct,  maintain,  and  operate  local  telephone  lines  connected 
with  the  Independent  Telephone  System ;  that  the  money  neces- 
sary for  the  construction  of  the  lines  of  said  company  is  to  be 
raised  by  subscription  from  each  member  in  accordance  with 
their  several  and  respective  interests ;  for  a  president,  vice-presi- 
dent, and  secretary-treasurer  who  shall  constitute  a  board  of 
management;  for  an  executive  board  or  board  of  management 
who  are  directed  to  enter  into  a  contract  in  behalf  of  this  com- 
pany ^vith  the  Union  Telephone  Company  .  .  .  for  rental 
of  telephones  and  service  with  Breckenridge  exchange." 

The  rules  and  regulations  made  a  part  of  the  instrument 
signed  by  the  original  members  provide,  that  "any  person,  firm, 
or  corporation,  occupying  a  residence  or  place  of  business  which 
may  be  conveniently  connected  with  the  lines  of  this  co-partner- 
'  ship,  may  become  a  member  thereof  upon  the  payment  of  a  fee 
<eq\ial  to  the  amount  required  of  the  original  shareholder ; "  for 
an  annual  meeting  for  transacting  any  and  all  business  pertain- 
ing to  the  welfare  of  said  company;  and  for  special  meetings. 
Rule  number  7  provides:  "A  new  member  may  be  taken  in 
the  copartnership  and  receive  service  by  the  payment  of  a  sum 
equal  to  the  amoimt  subscribed  or  expended  by  each  original 
member  in  which  event  he  shall  enjoy  all  rights  and  privileges 
of  an  original  member."  The  record  shows  that  at  least  five 
P.U.R.1920C.  "  
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persons  have  become  members  of  the  Red  Stone  Independ«it 
Telephone  Company  since  its  original  organization. 

This  telephone  company  either  has  a  legal  existence  separate 
from  the  individual  members  thereof,  or  else  it  has  no  legal 
existence.  If  it  has  no  legal  existence^  it  has  no  right  to  elect 
officers;  to  monopolize  telephone  territory;  or  to  hold  property. 
It  would  be,  under  such  circumstances,  without  rights,  because 
without  legal  existence. 

The  Red  Stone  Independent  Telephone  Company,  as  a  volun- 
tary association,  is  something  different  from  an  ordinary  part- 
nership. While,  in  an  ordinary  partnership,  the  distinguishing 
features  are  mutual  agency  and  joint  liability;  by  the  terms  and 
conditions  of  the  agreement  entered  into  by  the  parties  organiz- 
ing the  Red  Stone  Independent  Telephone  Company,  this  mutual 
agency  and  joint  liability  is  limited  by  the  terms  and  ocmditions 
of  the  agreement  executed  by  the  parties,  and  is  to  be  exercised 
only  in  accordance  with  the  terms  and  conditions  of  that  agree- 
ment. 

The  Red  Stone  Independent  Telephone  Company  is  a  1^1 
entity  with  an  actual  existence,  and  undoubtedly  has  rights  and 
is  chargeable  with  duties  and  responsibilities. 

It  is  contended  that  this  telephone  company  is  a  mutual  com- 
pany, not  incorporated  under  any  law  of  the  state  of  Michigan; 
that  it  is  a  mere  voluntary  association,  bound  together  in  accord- 
ance with  the  terriis  and  conditions  of  its  articles  of  association. 
These  articles  of  association  are  not  contrary  to  law  or  public 
policy.     They  are  the  law  governing  the  parties  to  this  proceed- 

It  is  further  contended  that  such  telephone  company  is  not 
subject  to  state  regulation;  that  the  statute  providing  for  the* 
control  of  telephone  lines  and  facilities  does  not  extend  to  this 
kind  of  an  association;  tliat  bocau^ie  it  is  a  voluntary  associa- 
tion, formed  for  the  purpose  of  securing  to  the  members  thereof 
telephone  service  at  cost,  and  not  for  the  purpose  of  doing  busi- 
ness at  a  profit,  it  is  not  engaged  in  any  business  which  in  any 
wise  concerns  the  public,  or  over  which  the  public  has  any  right 
of  supervision  or  control. 

Under  §  28  of  Article  VIIT.  of  the  Constitution  of  Michigan, 
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"no  person,  partnership,  association,  or  corporation  operating  a 
public  utility, 

(1)  Shall  have  the  right  to  use  the  highways,  streets,  alleys, 
or  other  puWic  places  in  any  city,  village,  or  township,  for  wires, 
poles,  tracks,  or  conduits,  without  the  consent  of  the  duly  con- 
stituted authorities  of  such  city,  village  or  township; 

(2)  jNTor  transact  a  local  business  therein  without  first  obtain- 
ing a  franchise  therefor  from  such  village  or  township; 

(3)  The  right  of  all  cities,  villages,  and. townships  to  the  rea- 
sonable control  of  the  streets,  alleys,  and  public  places  is  hereby 
reserved  to  such  cities,  villages,  and  townships." 

The  Red  Stone  Independent  Telephone  Company  has  its  tele- 
phone pole  lines  on  the  public  highways  in  the  several  townships 
in  which  it  transacts  business.  Its  articles  of  association  pro- 
vide for  the  transaction  of  business.  It  furnishes  telephone  lines 
and  facilities  for  the  transmission  of  telephonic  communications. 
Its  property  is  in  the  public  highways  with  "the  consent  of  the 
duly  constituted  authorities  of  such  townships,"  and  is  subject 
to  the  reasonable  control  of  such  authorities  of  the  townships  in 
which  it  has  its  telephone  lines  and  facilities. 

Toll  calls  originate  from  the  telephones  of  the  individual 
members  of  said  telephone  company.  Such  toll  messages  are, 
or  may  be,  transported  over  the  lines  of  such  telephone  company 
through  the  exchange  of  the  Union  Telephone  Company  at  Breck- 
enridge,  and  in  that  way  any  and  every  subscriber  to  such  articles 
of  association  may  reach  any  point  within  the  state  or'elsewhere 
through  the  exchange,  and  over  the  local  and  long  distance  lines 
of  connecting  telephone  companies ;  and,  on  the  other  hand,  toll 
calls  originating  from  persons  not  subscribers  to  the  service  of 
the  Bed  Stone  Independent  Telephone  Company  may  be  trans- 
mitted through  the  exchange  of  the  Union  Telephone  Company 
at  Breckenridge,  and  delivered  to  the  members  of  the  Red  Stone 
Independent  Telephone  Company,  upon  and  over  its  own  lines. 
The  lines  and  telephones  of  the  Red  Stone  Independent  Tele- 
phone Company  are  maintained  by  the  individuals  constituting 
the  company.  The  company  has  officers  to  whom  the  money  paid 
by  individual  subscribers  is  disbursed  for  the  upkeep  and  main- 
tenance of  its  property.     Its  articles  of  association  provide  for 

the  payment  by  each  member  thereof  of  all  rentals  and  long  dis- 
P.U.R.1920C.  5« 

Digitized  by  VjOOQIC 


S{i2  MICHIGAN  PUBUC  UTILITIES  COMMISSION. 

tance  or  toll  charges  originating  or  reversed  to  the  telephone 
owned  or  enjoyed  by  the  individual  member,  and  the  impoitant 
question  is,  whether  the  Red  Stone  Independent  Teleplione  Com- 
pany is  subject  to  the  jurisdiction  of  this  Conunission. 

In  Indiana,  the  Public  Service  Conunission  has  entire  juris- 
diction of  telephone  equipment.  In  New  York,  the  Public  Serv- 
ice Commission  has  jurisdiction  of  telephone  corporations  and 
telephone  lines.  The  Public  Utilities  Act  of  Illinois  gives,  it 
control  over  persons,  partnerships,  and  corporations  which  own 
or  operate  for  public  use  any  plant,  equipment,  or  property  used 
for  the  transmission  of  telephone  messages,  between  points  with- 
in that  state.  The  construction  of  that  act  was  before  the  court 
in  State  Public  Utilities  Commission  v.  Noble  Mut.  Teleph.  Co. 
268  Iir.  411,  P.U.R.1915D,  770,  109  N.  E.  298. 

In  that  case  it  is  said:  "The  Noble  Mutual  Telephone  Com- 
pany is  not  a  commercial  company  organized  for  profit,  but  ren- 
ders service  to  its  members  at  cost,  and  it  does  not  hold  itself 
out  to  rwider  service  to  anyone  except  members  of  the  company. 
The  only  connection  it  makes  with  other  telephone  companies 
is  upon  the  basis  of  a  mutual  exchange  of  free  service.  While 
it  will  connect  any  of  its  members  with  a  toll  line  for  long  dis- 
tance service,  it  makes  no  charge  for  such  action  and  collects 
no  toll,  leaving  the  matter  of  the  adjustment  of  the  toll  chai^  ' 
between  the  members  seeking  such  service,  and  the  toll  companies 
rendering  the  same.  The  mere  fact  that  the  Noble  Mutual  Tele- 
phone Company  is  not  operated  for  profit  does  not  determine  that 
it  is  not  a  public  utility.  ...  It  is  apparent  that  the  Noble 
Mutual  Telephone  Company  is  engaged  in  the  business  of  trans- 
mitting telephone  messages  between  points  within  this  state.  It 
also  owns  and  controls  a  franchise  or  license  from  the  village  of 
Noble  to  engage  in  such  business  as  it  is  doing.  The  only  quesr 
tion  for  determination  then,  is  whether  or  not  it  directly  or  in- 
directly operates  or  manages  its  plant  for  public  use.  .  .  . 
It  is  irnmaterial  that  it  does  not  furnish  as  complete  service  as 
is  furnished  by  most  commercial  companies.  So  far  as  its  busi- 
ness extends,  its  service  is  open  under  the  provisions  of  this  ordi- 
nance to  anyone  who  may  demand  it,  and  is  willing  to  pay  the 
price  stated  in  the  constitution  and  by-laws  of  the  company  for 
rendering  such  servioo.    It  is  not  necessary  in  order  to  constitute 
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this  a  public  use,  that  this  service  should  be  extended  to  the  whole 
world  or  to  include  whoever  might  happen  to  be  temporarily  in 
the  village  of  Noble  or  in  that  vicinity.  A  public  use  means 
public  usefulness,  utilily  advantage,  or  benefit.  To  be  public, 
the  use  must  concern  a  community  as  distinguished  from  an 
individual  or  any  particular  number  of  individuals,  but  it  is 
not  essential  that  the  entiine  community  or  people  of  the  state  or 
any  political  subdivision  thereof,  should  be  benefited  or  assured 
in  the  use  or  enjoyment  thei-eof.  The  use  may  be  local  or  lim- 
ited. It  may  be  confined  to  a  particular  district  and  still  be 
public.  The  service  of  the  Noble  Mutual  Telephone  Company 
is  open  to  all  its  manbers  and  it  must  admit  to  membership  all 
who  apply  and  pay  the  fees  specified.  Its  members  not  only  have 
the  means  of  communicating  freely  with  one  another,  but,  also 
by  permitting  their  own  lines  to  be  used  under  a  reciprocal  ar- 
rangement, they  have  the  means  of  communicating  with  the 
various  cities  and  villages  in  that  section  of  the  state." 

The  Noble  Mutual  Telephone  Company  was  held  to  be  a 
public  utility  within  the  meaning  of  the  Illinois  statute. 

This  cai?e  is  not  parallel  t(J  Reading  Central  Teleph.  Co.  v. 
Fayette  Rural  Teleph.  Co.  Vol.  8,  No.  4,  Mich.  R.  C.  5  [P.U.R. 
1915A,  56].    In  that  case,  Commissioner  Hemans  said: 

"The  phrase  ^doing  a  telephone  business'  excludes  only  such 
facilities  as  are  entirely  private  in  character.** 

No  one  will  contend  that  the  telephone  lines  and  facilities  of 
the  Red  Stone  Independent  Telephone  Company  are  merely  pri- 
vate in  character. 

Section  1,  of  Act  206  P.  A.  1913,  provides:  "All  persons,  cor- 
porations, and  aasociations  operating  telephone  lines  doing  a  tele* 
phone  business  within  the  state  of  Michigan,  are  hereby  declared 
to  be  common  carriers.'* 

Sec.  2  of  Act  206  P.  A.  1913,  provides:  "The  Michigan  Rail- 
road Commission  «  •  •  shall  have  the  general  control  of  all 
telephones,  telephone  lines,  and  telephone  companies  within  the 
state." 

Sec.  6  of  Act  206  P.  A,  1913  provides  for  physical  connection 
"between  the  lines  of  two  or  more  persons,  copartnerships  or 
corporations  operating  telephone  lines  whose  lines  by  such  con- 
nection can  be  made  to  form  a  continuous  line  of  connection." 
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[1]  If  the  lines  of  the  Red  Stone  Independent  Telephone 
Company  were  built  only  on  private  property ;  if  the  consent  of 
the  public  authorities  was  not  a  condition  precedent  to  construct- 
ing and  maintaining  its  lines  and  facilities  in  the  public  high- 
way ;  if  its  lines  and  facilities  in  such  highways  were  not  subject 
to  muncipal  control  and  regulation;  if  its  telephone  lines  were 
not  connected  with  the  switchboard  of  the  Union  Telephone  Com- 
pany ;  if  it  did  not  have  access  over  its  lines  to  other  telephones 
of  subscribers  of  the  Breckenridge  Exchange,  or  upon  the  pay- 
ment of  a  toll  charge  to  the  subscribers  of  other  telephone  ex- 
changes ;  if  persons,  not  members  thereof,  did  not  have  access  to 
its  members  over  its  lines;  if  its  telephone  lines  and  facilities 
did  not  constitute  a  part  of  a  continuous  line  of  communication; 
if  it  had  no  physical  connection  with  any  other  telephone  com- 
pany, or  any  other  telephone  lines  or  facilities;  if  its  lines  and 
facilities  were  separate,  disconnected,  personal, — so  that  no  one 
except  the  owners  tlK?reof  could  use  such  lines  and  facilities, — 
if  it  was,  in  fact,  strictly  private  in  character,  then  this  Commis- 
sion might  not  have  jurisdiction  over  it.     But  it  is  not  strictly 
private.    Its  lines  form  a  part  of  k  continuous  line  of  communi- 
cation for  local  and  long  distance  service  originated  by  the  mem- 
bers of  such  company.     Its  telephone  lines  and  facilities  are  a 
part  of  a  continuous  line  of  communication  from  all  independent 
telephone  companies,  through  their  toll  service,  to  the  subscribers 
to  the  service  of  the  Red  Stone  Independent  Telephone  Com- 
pany.    It  has  physical  connection  with  the  Union  Telephone 
*  Company.     It  has  the  ujje  of  and  uses  the  public  highways  nad 
is  subject  to  the  reasonable  control  of  the  municipalities  in  which 
it  maintains  its  lines  and  facilities,  and  is  so  far  public  in  its 
relations  as  to  be  subject  to  the  jurisdiction  of  the  Commission. 
[2]   Mr.  Risley  claims  that  his  telephone  was  not  kept  in 
repair.     This  is  admitted  by  the  "trouble  man"  of  the  telephone 
cx)mpany.     ilr.   Risley  claims  that  because  he  could  not  get 
telephone  service  over  the  telephone  company's  lines,  he  refused 
to  pay  the  rental  charge  for  service  which  he  did  not  receive. 
Payment  and  service  are  dependent.     If  Mr.  Risley  wrongfully 
refused  to  pay  his  telephone  rental,  the  telephone  company  had 
a  right  to  refuse  longer  to  render  telephone  service  to  him,  and 
to  cut  him  ofF  its  lines.    On  the  other  hand,  if  the  telephone  com- 
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panj,  after  reasonable  notice  by  him  so  to  do,  refused  to  put  its 
telephone  lines  and  facilities  in  a  condition  so  as  to  be  ready, 
able,  and  willing  to  render  telephone  service  to  Mr.  Risley,  then 
he  ought  not  to  pay.  He  cannot  legally  be  compelled  to  pay  for 
something  he  did  not  get. 

Mr.  Risley  had  a  right  to  refuse  to  pay  the  telephone  rental 
if  the  telephone  company  refused  after  reasonable  notice  so  to 
do,  to  render  telephone  sen'ice. 

[3]  The  telephone  company  finally  repaired  its  telephone 
lines  and  facilities  and  rendered  telephone  service  to  Mr.  Ris- 
ley for  several  months.  He  utilized  its  service,  paid  his  tele- 
phone rental,  and  the  telephone  company  accepted  payment  from 
him,  and  he  contends  that  the  telephone  company  thereby  waived 
its  right  to  enforce  a  forfeiture  and  that  the  telephone  company 
acted  illegally  in  cutting  off  his  telephone  service  and  declaring 
his  membership  in  the  telephone  company  forfeited,  because  the 
secretary  of  the  telephone  company  did  not  give  him  written 
notice  as  required  by  rule  6  of  the  telephone  company's  rules 
and  regulations.  It  is  conceded  that  the  telephone  company 
did  not  send  to  him  any  written  notice  of  the  required  amount 
to  be  paid  by  him  or  othenvise  notify  him  of  its  intention  to 
declare  a  forfeiture  of  his  rights.  When  the  telephone  company, 
aft^r  his  refusal  to  pay  for  something  he  did  not  get,  repaired 
its  telephone  lines  and  facilities,  rendered  service  to  him  and 
received  his  money  therefor,  he  clearly  had  a  right  to  l)elie^'e  and 
rely  upon  that  action  on  the  part  of  the  telephone  company  as  a 
recognition  of  his  right  in  refusing  payment,  and  of  its  failure 
to  render  service  during  the  period  for  which  he  had  refused  to 
pay.  The  telephone  company  had  no  right,  under  the  circum- 
•stances,  to  refuse  to  render  him  service  or  to  cut  him  off  its  line. 

Having  wrongfully  refused  to  give  him  telephone  service,  cut 
him  off  its  telephone  lines,  declared  his  membership  in  the  tele- 
phone company  forfeited,  appropriated  his  investment  during 
the  time  he  has  been  deprived  of  service  to  its  own  use  and  bene- 
fit, the  telephone  company  insists  that  it  has  a  right  to  charge 
him  addition,  a  pro  rata  share  of  the  expenses  of  maintenance 
and  upkeep  of  its  lines  and  facilities,  notwithstanding  it  had 

converted  his  investment  to  its  own  use,  deprived  him  of  tele- 
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phone  service,  and  ousted  him  from  membership  in  the  telephone 
company. 

Mr  Risley  was  either  a  member  of  the  telephone  company  dur- 
ing the  period  that  he  was  deprived  of  telephone  service  or  he  was 
not  He  cannot,  at  the  option  of  the  t^phone  company,  be  a 
nonmember  for  the  purpose  of  enabling  it  to  deny  him  service, 
and  confiscate  his  investment,  and  at  the  same  time  a  member  to 
enable  it  to  charge  him  a  pro  rata  part  of  the  expense  of  its  main- 
tenance and  upkeep.  It  seems  to  me  that,  under  the  facts  dis- 
closed in  this  case,  Mr.  Risley  is  a  member  of  the  telephone  com- 
pany and  has  been  entitled  to  telephone  service  during  all  the 
time  that  he  has  been  deprived  of  it. 

The  telephone  company  claims  that  Mr.  Risley  owes  $10.34. 
Its  itemized  statement  of  his  account  due  it  is,  delinquent  rental, 
$2.24;  disconnection  and  reconuection  charges  $5;  assessment 
for  maintenance  $2.50,  total  $9.74,  or  50  cents  less  than  its  claim. 
The  record  shows  that  the  secretary  of  the  telephone  company 
gave  Mr.  Risley  no  written  notice  of  the  required  amount  of 
delinquent  rentals  or  other  financial  obligations  as  required  by 
paragraph  5  of  its  rules  and  regulations  which  constitute  a  part 
of  the  agreement  executed  by  the  parties  organizing  the  tele- 
l>hone  company.  That  it  cut  off  his  telephone  service  and  de- 
clared his  member^ip  in  the  company  forfeited,  and  it  is  now 
willing,  after  having  had  the  exclusive  use  and  benefit  of  Mr» 
Risloy's  $17.60  investment  for  upwards  of  seven  years,  to  per- 
mit him  to  withdraw  from  the  telephone  company  and  have  his 
original  investment  of  $17.50  less  $10.24  or  $7.26. 

On  the  other  hand,  Mr.  Risley  claims  that  he  was  wrongfully 
refused  telephone  service,-^-eut  off  because  he  rightfully  refused 
to  pay  a  wrongful  charge;  that  his  membership  was  declared 
forfeited  without  preliminary  notice  in  writing  as  required  by' 
the  agreement  between  the  parties;  the  $5  disconnection  and 
reconnection  charge  is  improper;  the  delinquent  rental  service 
charge  of  the  telephone  company  is  for  service  he  never  received; 
the  telephone  company  has  had  the  use  and  benefit  of  his  invest- 
ment for  upwards  of  seven  years,  and  it  ought  not,  in  addition, 
to  charge  him  for  its  having  used  his  money  for  that  length  of 
time,  but  having  had  the  use  and  benefit  of  his  investment,  the 

telephone  company  should  pay  him  interest  thereon  at  the  legal 
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rate  of  seven  years;  and  that  the  telephone  company  owes  him 
interest  ^6.12.  Aecording  to  strict  legal  ri^t^  Mi\  Bisley  is 
chargeable  with  the  upkeep  of  these  lines, — the  protection  of 
his  investment  therein,  and  he  should  be  allowed  interest  upon 
his  investment  as  claimed,  $6.12.  The  account  between  the  tele- 
phone company  and  Mr.  Bisley  rightfully  stands  as  follows : 

The  telephone  company  owes  Mr.  Risley  $6.12  interest,  and 
he  owes  the  telephone  company  $2.50  maintenance,  making  a 
balance  in  his  favor  of  $3.62.  The  telephone  company  ought  to 
reconnect  his  telephone  and  re-establish  his  telephone  service  and 
pay  him  this  amount  That  this  is  approximately  correct  is 
shown  by  the  testimony  that  at  one  time  the  telephone  company 
offered  to  restore  his  service  for  90  cents. 

If  the  telephone  company  could  rightfully  charge  him  for  serv- 
ice he  did  not  get;  if  it  could  declare  his  membership  forfeited 
without  notice  in  writing  as  required  by  the  articles  of  associa- 
tion; if  it  could  appropriate  to  its  own  exclusive  use  for  seven 
years  and  upwards  his  investment  of  $17.50 ;  if  it  could,  after 
having  declared  his  membership  in  the  company  forfeited,  con- 
tinue to  treat  him  as  a  member  for  the  purpose  of  marking  assess- 
ments against  him,  if  it  can  legally  charge  him  $5  disconnec- 
tion and  reconnection  charge  for  wrongfully  disconnecting  his 
telephone ;  if  the  telephone  company  was  entirely  right  in  every 
case  where  it  was  plainly  wrong,  then  Mr.  Risley  might  owe  the 
telephone  company  $10.24,  and  the  telephone  company  would 
owe  him  the  interest  upon  his  investment  of  $6.12,  the  difference 
in  favor  of  the  telephone  company  of  $4.12. 

Inasmuch  as  Mr.  Risley  has  offered  to  compromise  and  asks 
for  reconnection  without  standing  upon  his  strict  legal  rights, 
an  order  will  be  entered  in  this  case  that  upon  the  payment  to 
the  telephone  company  by  Mr.  Risley,  or  the  tender  for  payment 
by  him  to  it  of  the  sum  of  $4.12  within  ten  days  after  service 
upon  him,  and  it,  of  a  certified  copy  of  said  order,  such  recon- 
nection be  made. 
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MICHIGABT  PUBLIC  tTTIIilTIES  COMMISSION. 

KALAMAZOO  MOTORS  CORPORATION 

r. 

mCHIGAX  RAILROAD  COMPANY, 

[D-1358.] 

Bates  —  Intertirban  raiUva^s  —  Dispatch  package  freight. 

1.  Rates  for  ''dispatch  package  freight"  carried  by  interiiriMUi  rail- 
ways based  on  double  the  first  class  freight  rate,  and  comparable  with 
the  rates  charged  by  the  American  Railway  Express  Compaay,  eaniot 
be  said  to  be  unreasonable. 

Hates  ^  Intemrban  railways  —  Package  freight, 

2.  In  fixing  excess  valuation  charges  for  "dispatch  package  freight** 
charged  by  an  interurban  railway  company,  comparison  with  express 
rates  are  of  but  little  value,  since  the  amount  of  protection  famished 
the  property  while  in  the  hands  of  the  carrier,  is  not  at  all  comptn- 
ble. 

Bates  —  Interurban  rati  way  ft  —  Dispatch  package  freight. 

3.  As  the  riak  to  the  carrier  in  handling  "dispatch  package  freight" 
is  much  greater  than  as)*umed  in  handling  ordinary  baggage,  the  charges 
applicahje  to  excess  valuation  baggage  cannot  be  used  as  a  basis  for 
excess  valuation  charges  for  dispatch  freight. 

Bates  —  Interurban  railways  —  Package  freight  —  Excess  valuation. 

4.  Excess  valuation  charges  on  dispatch  freight  should  be  based  on 
the  carrier's  increased  liability  only. 

Bates  —  Interurban  railways  —  Dispatch  packags  freight  •*  Mxcea 
valuation. 

5.  The  Michigan  Commission  fixed  an  excess  valuation  charge  of 
25  cents  per  $100  or  a  fraction  thereof  for  "dispatch  package  freight" 
beyond  the  initial  value  of  $30. 

Bates  —  InterurlHin  railways  —  Dispatch  package  freight  ^  Exeea 
valuation. 

6.  In  establishing  rates  for  "dispatch  package  freight"  carried  by 
an  interurban  railway,  the  Michigan  Commission  refused  to  limit  the 
value  of  property  which  might  be  shipped,  but  provided  that  the  esr- 
rier  should  not  be  liable  beyond  the  amount  of  $30  unless  a  greater 
value  was  declared  at  the  time  of  the  shipment. 


Service  —  Interurban  railtcays. 

Discussion   of  methods   used   in   transporting   "dispatch  package 
freight,"  p.  889. 

Service  —  Interurban  railways  —  Package  freight. 

Discussion  of  similarity  between   express  aervioe  and   "diipiteh 
package  freight"  service,  p.  891. 

[April  1,  1920.] 
P.r.R.1920C. 
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Complaint  as  to  unreASonableness  of  rates  charged  by  inter- 
urban  railway  for  dispatob  package  freight;  reasonable  rates  es- 
tablished. 

Wintcrmutc,  Chief  of  Bate  Department:  Complaint  in  the 
above-entitled  matter  was  filed  Jannarv  28, 1920,  alleging,  among 
otber  things,  that  the  above-named  defendant's  rates  or  charges 
covering  the  transportation  of  so-called  "dispatch  package 
freight"  are  unjust  and  unreasonable,  and  are,  therefore,  in  vio- 
lation of  the  statutes  of  this  state.  Answer  was  filed  February 
7,  1920,  by  the  defendant  The  matter  was  heard  before  this 
Commission  on  February  19,  1920,  at  which  time  ^Ir.  G.  J. 
Bolender,  traffic  manager  of  the  Kalamazoo  chamber  of  com- 
merce represented  the  Kalamazoo  Motors  Corporation,  complain- 
ant, and  Mr.  F.  W,  Brown,  traffic  manager,  represented  the  de- 
fendant. 

The  defendant  is  a  common  carrier  and  does  a  general  passen- 
ger and  freight  business  over  a  lar<2:e  territory  in  this  state  by 
means  of  its  several  lines  of  road.  Electric  motive  power  is  its 
principal  means  of  transportation.  The  defendant  maintains 
what  is  commonly  called  a  '^dispatch  package  freight  service" 
and  has,  in  compliance  with  the  law,  filed  and  made  effective  a 
tariff  which  names  rates  between  certain  specified  points  on  its 
line  for  such  service. 

During  the  course  of  the  hearing,  the  defendant  brought  out 
the  condition  which  prompted  their  installing  such  service  in 
the  first  instance  and  briefly  stated  it  was  to  meet  the  demands 
upon  them  by  their  rural  patrons  for  a  quick  and  frequent  serv- 
ice in  transporting  their  shipments  to  and  from  a  city  or  town. 
Since  the  establishment  of  this  service,  manufacturers  and  other 
shippers  have  taken  advantage  of  the  service  to  transport  their 
shipments  between  the  various  industrial  centers  located  on  the 
line  of  the  defendant  The  carrier  is  treating  this  dispatch  serv- 
ice as  an  onerous  burden  which  cannot  be  avoided,  but  while  not 
desiring  to  increase  this  traffic,  is  attempting  to  obtain  some  reve- 
nue from  it. 

In  order  for  the  carrier  to  meet  the  demands  of  shippers  for 
this  kind  of  service,  it  is  necessary  for  shipments  to  be  trans- 
ported on  passenger  cars  and,  in  this  oonnection,  it  might  be  well 
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to  outline  at  this  tinie  the  method  used  and  the  conditions  under 
which  shipments  of  dispatch  freight  are  transported. 

A  shipper  at  point  "A"  presents  a  package  to  the  company  at 
the  baggage  room  at  the  passenger  station  and  informs  the  per- 
son in  charge  that  he  desires  to  ship  it  by  dispatch  freight  to  a 
person  at  point  "B/'  The  agent  then  makes  out  a  bill  or  receipt, 
a  copy  of  which  is  given  to  the  shipper  as  an  acknowledgment 
that  the  carrier  has  the  package  and  will  transport  the  same  to 
destination.  The  transportation  charges  are  collected  in  advance, 
or,  at  destination,  as  may  be  determined  at  the  time  of  shipment 
In  a  great  many  cases  the  parcels  or  shipments  are  merely  placed 
in  some  convenient  place  in  the  front  of  the  carrier  s  station.  The 
shipment  is  usually  placed  on  board  the  first  passenger  car  which 
makes  a  stop  at  the  point  to  which  the  package  is  destined.  It 
is  placed  in  the  front  vestibule  of  the  car,  or  in  the  place  where 
ordinary  baggage  is  stored.  There  is  no  doubt  but  what  the 
package  is  to  a  large  extent  protected  until  it  is  placed  on  board 
the  car;  however,  it  would  appear  from  the  testimony  offered 
that  the  shipment  has  little  or  no  personal  protection  while  the 
same  is  being  transported  on  the  car.  After  the  shipment  readies 
destination,  it  is  then  placed  in  the  custody  of  the  earner's  em- 
ployee for  delivery  to  the  proper  consignee. 

In  this  class  of  service,  the  Michigan  Kailroad  is  practically 
alone ;  that  is,  as  to  electric  lines  in  this  state.  The  Detroit  TJnit- 
ed  Railway  has  no  such  service  and,  in  this  connection,  we  might 
say  that  it  does  not  carry  baggage  on  its  passenger  cars.  The 
Grand  Rapids,  Grand  Haven  &  Muskegon  Railway  does  a  very 
limited  amount  of  express  business  on  its  passenger  cars  and  its 
charge  for  such  service  is  75  cents  per  package  between  all  sta- 
tions. iJTo  package  is  taken  which  weighs  over  100  poimds  or  is 
over  4  feet  in  length,  and  the  right  of  the  company  is  reserved 
to  forward  on  any  car,  and  its  liability  is  limited  to  $50  per 
package.  We  do  not  feel  justified  in  the  interest  of  all  con- 
cerned in  using  the  Muskegon's  line's  rate  and  service  for  com- 
parative purposes  in  this  proceeding. 

It  would  appear  from  the  testimony  that  the  complainant  does 
not  complain  particularly  that  the  defendant's  rates,  when  ap- 
plied to  shipments  whose  value  is  not  declared  to  be  in  excess 
of  $50,  are  unreasonable  or  exorbitant^  but  the  complainant  did 

P.U.R.1920C. 

Digitized  by  VjOOQIC 


KALAMAZOO  MOTORS  CORP.  ▼.  MICHIGAN  R.  CO.  891 

testify  that  the  defendant's  ratC8,  when  applied  to  shipments  of 
the  declared  value  in  excess  of  $50,  were  unjust  to  the  extent 
that  the  charge  or  rate  as  assessed  on  each  additional  $50  valua- 
tion  exceeds  that  of  the  American  Railway  Express  Company; 
namely,  10  cents  for  each  additional  $100  or  fraction  thereof. 

The  defendant  holds,  however,  that  its  charges  on  shipments, 
when  the  declared  value  exceeds  $50,  is  not  unreasonable,  when, 
consideration  is  given  to  the  manner  under  which  the  shipment 
is  transported,  and  the  defendant  further  contends  that  it  is 
necessary  for  it  to  maintain  a  high  rate  or  charge  on  valuable 
packages  in  order  to  cover  its  risk  and  also  to  discourage  the  ten- 
dency to  ship  such  valuable  goods  in  this  manner.  It  stated  that 
the  company  does  not  care  to  handle  packages  of  large  value  by 
this  service,  because  it  is  not  equipped  to  protect  the  goods  when 
this  means  of  transportation  is  used. 

It  is  contended  that  the  dispatch  service  is  very  similar  to  that 
the  Express  Company  aflFords,  but  let  us  briefly  compare  the  two 
services.  The  Express  Company  maintains  a  pick-up  and  de- 
livery service,  while  the  defendant  has  no  such  service,  and  in 
this  c(Hinection  it  would  be  well  to  state  that  such  service  of  the 
Express  Company  is  only  available  at  specific  points,  or  where 
traffic  warrants  such  service.  The  transportation  fiequency 
usually  is  one  or  two  movements  per  day  as  to  express  shipments, 
while  the  defendant  in  most  instances  has  hourly  service  for  its 
dispatch  freight.  Shipments  by  express  are  at  all  times,  while 
being  transported,  under  proper  protection,  and  the  Express 
Company  has  facilities  and  equipment  so  that  such  protection 
can  be  given.  The  manner  in  which  the  defendant's  shipments 
are  handled  does  not  permit  it  to  protect  its  traffic  in  the  same 
way  that  express  shipments  are  protected. 

It  was  suggested  that  the  carrier  place  the  motorman  of  the 

car  under  bond  or  even  place  an  extra  employee  on  the  cai*  so  that 

goods  would  be  properly  protected.     To  this  suggestion  we  say 

that  the  motorman's  duties  are  such  that  it  would  be  practically 

impossible  for  him  to  properly  afford  the  necessary  protection 

to  the  freight,  and  the  other  form  of  protection  would  mean  the 

placing  of  an  additional  employee  on  every  car  of  the  carrier 

which  would  be  prohibitive  in  our  estimation  from  the  operation 

standpoint.  From  the  foregoing  it  will  be  seen  that  the  primary 
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transpoi*tatiou  sen^ice,  rendered  and  available  by  the  two  carrlera, 
vary  widely  in  many  respects  80  that  a  compariBon,  when  uaed 
as  a  basis  for  an  adjustment  of  rates,  is  of  little  value. 

Let  us,  for  argument's  sake,  say  that  the  service  is  very  sim- 
ilar and  we  find  after  a  check  of  a  number  of  express  rates  and 
the  carrier's  dispateh  package  rates,  that  the  following  is  true 
at  present: 


Grand  Rapids  to  ,  Express   Bate. 


Kalamazoo $  .77  per  cwfc. 

Battle  Creek 99  per  cwt 

Moline 71  per  cwt. 

Wayland 71  per  cwt. 

Plainwel] .77  per  cwt. 

AUegan .77  per  cwt. 

Jackson 1.15  per  ewt. 


Disp.  Frt  Rat*. 


$  .76  per  cwt. 
.80  per  cwt 
.68  per  cwi. 
.60  per  cwt 
.70  per  cwt 
.6S  per  cwt 
.89  per  cwt 


Note. — ^Both  rates  are  subject  to  the  value  of  fifty  dollars. 

[1]  Tt  might  be  said  that  tlie  example  shown  above  is  a  fair 
representation  of  all  the  defendant's  rates  when  compared  vfiik 
express  rates.  The  defendant's  rates  we  find,  after  a  chedf,  am 
double  the  first  class  freight  rate.  In  other  words,  the  first  class 
freight  rate  was  used  as  a  basis — for  example;  the  first  class 
freight  rate  between  Kalamazoo  and  Qrand  Rapids  is  38  per 
cent  per  hundred  pounds  while  the  dispatch  rate  is  76  cents  per 
hundred  pounds.  It  would  appear  from  the  for^:oing  that  the 
defendant's  rates  should  not  be  held  unreasonable  or  discrimina- 
tory if  the  service  performed  should  be  held  similar  to  that  of 
the  Express  Company.  We  find  nothing  in  the  testimony  or 
otherwise  that  would  lead  us  at  this  time  to  the  conclusion  that 
the  defendant's  rates  on  dispatch  package  freight,  when  the  de- 
clared value  is  not  over  $50,  are  now  unreasonable  or  discrimina- 
tory. 

The  question  as  to  whether  or  not  the  defendant's  rates,  when 
applied  to  shipments  whose  declared  value  is  over  $50,  seems 
to  be  the  main  point  at  issue.  The  carrier  has  the  following  nile 
in  effect:  namely, 

"The  liability  of  this  company  shall  not  exceed  $50  for  any 
shipment  unless  a  greater  value  is  declared  at  the  time  of  ship- 
ment, and  so  endorsed  on  the  receipt.  For  each  additional  $50^ 
or  portion  thereof,  of  valuation,  the  rate  and  minimum  ehar^ 
will  increase  in  the  same  ratio.    Example — when  the  rate  is  4P 
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cents  per  hundred  pounds,  minimum  charge  50  cents  for  $140 
valuation,  the  rate  will  be  $1.47  per  hundred  pounds,  and  the 
minimum  charge,  $1,50." 

[2]  The  question  naturally  arises  again  with  regard  to  com- 
paring the  excess  valuation  charges  or  rate  of  the  Express  Com- 
pany with  those  of  the  defendant.  We  have  elsewhere  in  this 
report  endeavored  to  outline  the  manner  in  which  service  is  ren- 
dered and  it  will  be  readily  seen  that  the  facilities  for  protection 
of  property,  while  in  the  hands  of  the  two  cai'iiers,  are  in  no 
way  comparable,  and  we  therefore,  feel,  in  view  of  that  fact, 
that  the  charges  on  excess  valuation  of  the  Express  Company 
should  not  be  used  for  comparison. 

[3]  It  might  be  said  that  the  carrier's  risk  in  transporting 
dispatch  freight  is  practically  the  same  as  handling  a  passenger's 
baggage ;  that  is,  having  in  mind  that  the  ba^age  and  dispatch 
freight  are  held  in  the  same  compartment  of  the  car  and  usually 
are  under  the  same  amount  of  care  throughout  the  entire  trans- 
portation service.  The  defendant,  being  an  interurban  road,  is 
not  called  upon  by  its  patrons  to  handle  a  great  amount  of  small 
baggage  because  it  is  generally  more  convenient  for  the  passenger 
to  carry  his  suitcase,  etc.  However,  suitcases  and  similar  articles 
are  checked  and  handled  by  the  carrier  to  a  certain  extent,  but 
it  is  usually  in  cases  where  the  parcel  is  too  heavy  for  the  pas- 
senger to  handle  off  and  on  the  car.  When  trunks  and  the  like 
are  carried  as  baggage,  it  is  the  usual  cust<»ai  of  the  company  on 
nearly  all  parts  of  its  line  to  forward  such  baggage  in  separate 
equipment  because  the  passenger  cars  are  not  equipped  to  handle 
such  baggage  readily.  A  passenger's  small  baggage  usually  is 
not  excessive  in  value  and  has  very  little  commercial  value  which 
we  believe  has  the  effect  of  minimizing  the  carrier's  liability 
even  in  the  face  of  little  or  no  protection.  The  carrier's  liabil- 
ity is  minimized  also  in  the  handling  of  trunks,  etc.,  because  pro- 
tection can  be  given  such  articles.  The  carrier  assumes  liability 
on  all  hstggBige  up  to  $50  without  additional  charge,  the  excess 
valuation  charge  being  10  cents  on  every  $100,  or  portion  there* 
of,  beyond  $50.  It  should  also  be  remembered  that  checked  bag- 
gage is  always  the  object  of  solicitude  by  its  owner  and  he  never 
desires  to  rely  upon  the  carrier's  liability,  consequently  he  keeps 
in  touch  with  the  baggage.    Shipments  of  dispatch  freight  oome 
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to  the  carrier  in  many  different  sizes^  shapes,  weights,  and 
pieces,  and  their  commercial  value  may  ordinarily  range  from  a 
few  dollars  up  to  several  hundred  dollars.  Having  the  foregoing 
statements  in  mind,  and  particularly  the  manner  in  which  the 
two  classes  of  goods  are  handled,  we  believe  that  the  risk  in  trans- 
porting dispatch  freight  is  to  a  large  extent  greater  than  that 
assumed  in  handling  ordinary  baggage,  and  we,  therefore^  believe 
that  it  is  not  consistent  to  hold  that  the  chaises  applicable  on 
excess  valuation  of  baggage  should  be  used  as  a  basis  for  excess 
valuation  on  dispatch  freight 

[4]  The  carrier's  rule  provides  that  for  each  additional  $50, 
or  portion  thereof,  of  valuation,  the  rate  and  minimum  charge 
will  increase  in  the  same  ratio.  It  would  appear  to  us  that  the 
method  used  in  ascertaining  the  rate  applicable  to  shipments  of 
excess  value  is  wrong  and  inconsistent.  There  are  many  differ- 
ent factors  which  enter  into  the  making  of  the  rate,  and  among 
the  most  important  are  the  cost  of  service,  value  of  service,  lia- 
bility, and  proper  return  or  profit.  It  does  not  seem  fair  to  us 
that  where  shipments  have  an  excess  or  declared  value  greater 
than  the  maximum  amount  assumed  by  the  carrier  without  extra 
charge,  that  the  shipper  should  be  assessed,  or  penalized,  in  what 
really  amounts  to  a  double  or  greater  cost  of  service,  value  of 
service,  etc.  That  is  what  actually  happens  because  every  time 
the  valuation  is  raised  $50,  or  a  fraction  thereof,  the  rate  is 
raised  in  the  same  ratio.  If  the  carrier  wishes  to  protect  itself 
on  account  of  increased  valuation,  we  believe  the  charge  on  that 
account  should  be  based  on  the  carrier's  increased  liability  only. 
The  insurance  charges  almost  universally  prevailing  on  ship- 
ments conveyed  by  express  and  other  parcel  carrying  systems, 
are  substantially  10  cents  for  each  $100,  or  fraction  thereof. 

[5]  It  is  possible  when  studying  this  liability  feature  for  in- 
vestigation to  extend  to  a  point  where  the  actual  conditions  are 
lost  sight  of,  but,  after  much  careful  thought,  it  would  appear 
tliat  the  most  important  factor  at  this  time  is  the  company's  in- 
ability to  properly  protect  such  shipments  on  account  of  theft 
and  loss,  but  we  do  not  believe  that  this  feature  should  be  over- 
emphasized. When  the  shipments  are  being  held  at  the  station 
waiting  to  be  transported  or  delivered,  tliey  are  protected  in  a 
large  degree  by  the  agent  or  baggageman|  or  even  the  presence 
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of  saeh  employees  makes  the  tendency  of  theft  diminish.  Wliile 
the  shipment  is  on  the  car,  it  is  protected  to  a  certain  extent  by 
merely  the  presence  of  the  motorman.  We  have  elsewhere  in  this 
report  stated  that  the  motorman's  duties  are  such  that  he  could 
not  properly  afford  protection,  yet  the  fact  that  he  nsnally  knows 
in  a  general  way  the  character  or  kinds  of  packages  that  have 
been  placed  on  board  his  car,  gives  him  some  opportunity  at  least 
to  prevent  the  theft  of  the  shipments.  However,  we  are  im- 
pressed with  the  somewhat  different  manner  in  which  this  so- 
called  dispatch  package  freight  is  transported  and,  therefore, 
believe  that  an  excess  valuation  charge  of  25  cents  for  $100,  or 
fraction  thereof  is,  under  the  conditions  and  circumstances,  a 
more  reasonable  charge,  and  it  will  be  so  ordered. 

Daring  the  course  of  the  hearing,  the  defendant  made  a  state- 
ment to  the  effect  that  the  rates  or  charges  as  applied  to  shipments 
having  an  excess  value,  were  on  a  high  basis  so  that  the  tendency 
to  ship  in  this  service,  articles  or  goods  having  a  high  commercial 
value  would  be  discouraged.  The  carrier  suggested  also  that  it 
would  be  perfectly  agreeable  to  them  to  limit  the  company's  lia- 
bility to  $50  on  all  shipments  and  it  would  appear  that  the  com- 
plainant seemed  to  agi'ee  to  such  course.  TIowe\'er,  the  Commis- 
sion would  not  feel  justified  in  this  proceeding  and  in  the  interest 
of  the  many  other  shippers  who  avail  themselves  of  this  prefererd 
service,  to  recommend  such  action.  The  defendant  is  a  common 
carrier,  and  it  has  seen  fit  to  inaugurate  this  dispatch  service  and 
we  cannot  see  why  a  shipper,  under  proper  limitations,  should 
not  be  allowed  to  declare  the  value  of  his  shipment  and  have  the 
same  transported  at  a  reasonable  rate. 

[6]  Having  found  it  reasonable  to  allow  a  shipper  the  right 
to  declare  a  value  in  excess  of  the  company's  standard  liability, 
we  come  to  the  question  as  to  whether  or  not  a  limit  should  be 
placed  on  the  amount  of  value  which  a  shipper  might  declare. 
It  would  seem  to  us  that  it  would  be  folly  to  say  that  the  carrier 
should  not  be  liable  for  any  shipment  to  exceed  a  stipulated 
amount  because  it  would  be  possible  and  is  possible  for  a  shipper 
to  split  up  his  shipment  so  that  he  actually  would  be  getting  pro- 
tection in  an  amount  which  would  exceed  such  limited  liability. 
Let  us  s^y,  for  example,  that  the  carrier  shall  not  be  liable  to 
exceed  $50  on  any  shipment,  and  that  the  consignment  in  ques- 
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tion  is  valued  at  $500  and  is  split  up  into  ten  different  padcages, 
each  weighing  one  hundred  pounds.  Now,  if  the  shipper  sends 
these  ten  packages  in  one  shipment,  or  under  one  receipt^  the 
company  is  only  liable  for  $50,  but  if  he  ships  each  package 
under  a  separate  receipt,  the  company  is  liable  for  $50  as  to 
each  package,  or,  in  other  words,  the  consignment  is  protected 
to  the  full  amount  if  its  valuation*  In  the  first  instance, 
the  shipper  makes  out  and  signs  only  one  receipt  and  is  onlv 
protected  in  case  of  loss  or  damage  to  the  extent  of  $50,  while 
in  the  second  instance,  the  only  apparent  additional  burden  put 
upon  the  shipper  is  the  making  out  and  signing  of  ten  different 
receipts  and  by  doing  so,  he  has  the  benefit  of  the  additional  pro- 
tection and  for  no  excess  charge  whatever.  The  carrier,  however, 
has  the  additional  burden  of  increased  liability  and  the  extra 
trouble  of  looking  after  ten  separate  consignments  for  which  he 
receives  no  additional  oomi>ensation.  There  is  no  way  that  we 
can  see  where  a  carrier  can  keep  a  shipper  from  splitting  hi3 
shipments.  Of  course,  such  procedure  on  the  part  of  the  shipper 
would  usually  mean  extra  wrapping  of  packages  and  the  incon- 
venience of  shipping  two  or  more  packages  as  separate  consign- 
ments and  also  the  possibility  of  not  having  all  his  packages  trans- 
ported at  the  same  time,  or  in  the  same  car,  but  we  do  not  believe 
too  much  stress  should  be  put  upon  this  condition  because  the 
carrier  does  not  hold  himself  in  readiness  to  transport  any  ship- 
ment at  any  particular  time. 

Going  back  to  what  has  been  previously  stated — that  the  car- 
rier's maximum  liability  on  a  single  package  is  $50,  then  why 
would  it  not  be  fair  to  say  that  the  carrier's  liability  for  any  ship- 
ment shall  not  exceed  $50  on  any  package  unless  a  gi'eater  value 
is  declared  at  the  time  the  shipment  is  made  and  is  so  endorsed 
on  the  receipt.  Taking  the  above  statement  to  be  reasonable  and 
the  charges  which  we  have  found  to  be  reasonable  for  excess  val- 
uation, we  believe  such  a  condition  will  have  the  effect  of  mini- 
mizing the  tendency  of  splitting  shipments  because  it  gives  the 
shipper  an  opportunity  to  ship  his  packages  having  the  excess 
valuation  for  a  reasonable  rate  and  it  gives  the  carrier  a  reason- 
able method  of  limiting  his  liability.  We,  therefore,  believe 
that  the  carrier  should  promulgate  such  a  rule,  and  it  will  be  so 
ordered.  -     -.     r 
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K1»RASKA  STATE  RAII«WAY  OOHM ISSIOlf . 

EE  OMAHA  &  SOUTHERX  INTERTIRBAN  RAILWAY 
COMPANY. 

[Application  No.  4099.] 

Mtaies  —  Botrers  -^  Railroads  —  Statutory  maximum. 

1.  The  Nebraska  Commission  is  not  authorized  to  increase  rail- 
road fares  beycnd  the  statutory  maximum  of  2  cents  a  mile,  with  a 
minimum  fare  of  6  cents. 

Wtates  —  Railroads  —  Statutes  —  Construciion, 

2.  A  statute.  limiting  railroad  fares  to  2  cents  a  mile,  is  not  vio- 
lated by  a  schedule  establishing  a  sons  system,  where  the  fares  fixed 
from  zone  end  to  2one  end,  are  lestf  than  the  statutory  amount,  although 
passengers  getting  off  at  intermediate  stops,  niay  be  obliged  to  pay 
more  than  the  statutory  rate  per  mile  for  the  distance  which  they  have 
actually  traveled. 

Intercorporate    retaiions  —  SPreeit  rmUvMys  —  Charge    for   wae   of 
trades, 

3.  A  parent  street  railway  company  is  entitled  to  an  interest 
charge  upon  the  value  of  the  allocated  part  of  its  roadway  used  by  a 
subsidiary  road. 

Mmiercorporaie  relations  —  Sale  of  commodity  «-  Profit. 

4.  A  street  railway  company,  selling  surplus  current  to  other  utili- 
ties, is  entitled  to  make  a  profit  on  such  sales. 

[April  1,  Id^OJ 

Application  for  authority  to  increase  interurban  passenger 
fares ;  granted. 

Browne,  Commissioner:  This  applicant  operates  on  its  own 
tracks  interurban  service  extending  from  Albright  to  Fort  Crook, 
a  distance  of  approximately  7  miles.  It  also  operates  its  cars 
for  a  distance  of  a  mile  and  a  half  on  trackage  rented  from  the 
Omaha  &  Council  Bluffs  Street  Railway  Company  to  a  terminal 
at  24th  and  N  streets  in  South  Omaha.  For  this  service  since 
the  organization  of  the  company  it  has  made  charges  of  5  cents 
for  the  first  zone,  extending  from  24th  arid  N  streets,  South 
Omaha,  to  Hillcrest  station ;  10  cents  cash  fare,  or  7^  cents  com- 
mutation fare,  from  South  Omaha  to  Bellevue;  and  15  cents 
cash  fare,  or  7^  cents  commutation  fare,  from  South  Omaha  to 
Fort  Crook. 

It  makes  application  herein  for  authority  to  increase  its  fares 
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in  the  first  zone  named  from  5  cents  to  7  c^its  cash^  or  four 
tokens  for  25  cents;  in  the  second  zone,  to  leave  unebanged.the 
cash  fare  and  eliminate  the  sale  of  commutation  tickets ;  in  the 
third  zone,  similar  action  to  that  in  the  second  zone, 

[1]  The  Omaha  &  Southern  Interurhan  Railway  Company 
was  organized  in  1909  by  the  Omaha  &  Council  Bluffs  Street 
Railway  Company  and  built  the  properties  in  that  year.  The 
organization  was  under  the  railroad  law  of  the  state  because 
street  railway  companies  at  that  time  did  not  have  the  right  of 
eminent  domain*  It  still  operates  under  its  original  charter. 
First  consideration  must  be  given  to  the  question  of  the  jurisdic- 
tion of  the  Commission.  The  statute  of  the  state  provides  that 
railroad  fares  shall  not  exceed  2  cents  per  mile  with  a  minimum 
of  5  cents  per  passage.  The  Commission  is  not  authorized  to 
increase  passenger  fares  of  railroad  companies  above  that  amount 
(State  ex  reL  Missouri  P.  R.  Oa  v.  Clarke,  98  Neb.  566,  163 
N.  W,  623). 

[2]  The  fares  asked  for  do  not  violate  the  railroad  law  when 
considered  from  zone  end  to  zone  end.    For  example : 


. 

Fare. 

Miles. 

First  zone  

7i 

3.72 

First  and  second  zone 

•6  66 

First,  seconds  and  third  zones 

S.66 

The  company  alleges  that  it  sells  fares  from  zone  end  to  zone 
end  with  the  privilege  to  any  passenger  to  get  off  at  intermediate 
wayside  stops,  fixed  for  convenience  of  such  passengers.  This 
appears  to  the  Commission  to  be  a  reasonable  rule.  However, 
there  is  certain  traflSc  between  Hillcrest  and  Bellevue,  a  distance 
of  2.94  miles,  and  BelTevue  and  Fort  Crook,  a  distance  of  2 
miles,  where  the  proposed  7  cents  cash  rate  would  exceed  2  cents 
per  mile.  To  meet  this  objection  on  the  part  of  the  Commis- 
sion, the  company  amended  its  application  to  provide  a  continu- 
ation of  the  5  cent  fare  on  these  intermediate  passages.  Thus 
the  application  appears  to  be  made  to  conform  entirely  with  the 
state  law. 

The  construction  of  the  properties  of  the  Omaha  &  Southern 
Interurhan  Railway  Company  thirteen  years  ago  was  done  by  the 
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Omaha  &  Coimcil  Bluffs  Street  Eaili^aj  Company  at  a  eost  ol 
$153,761  without  any  chargee  therein  for  superintendence,  em* 
gineering,  legal  expense^  coat  of  sale  of  securities,  or  oontractCMr's 
profit  It  represents  the  ^T)are  bones"  original  cost.  Thei^  was 
issued  $300,000  common  stock,  which  was  taken  by  the  Omahd 
&  Council  Bluffs  Street  Bailway  Company  to  represent  the  in- 
vestm^it  it  had  made  in  the  properties.  Later  there  was  added 
in  improvements  $29,310,  making  the  total  ^^bare  bones"  cost 
$183)071,  against  whieh  there  is  out&t«Bding  the  $300,000. of 
securities. 

The  Omaha  &  Southern  Company  owna  its  own  roadway,  in- 
termediate stations,  terminal  at  Fort  Crook,  and  cars.  It  has 
no  power  station  or  bams.  It  buys  current  from  the  parent  com- 
pany and  irents  stable  room  and  stable  labor. 

There  is  one  written  contract  whereby  the  Omaha  A  Couiicil 
Bluffs  Street  Egilway  Company  furnishes  all  electrical  current 
used  in  operating  the  interurban  cars  between  Albright  and  Fort 
Crook,  rents  space  in  the  Vinton  street  car  house,  and  furnishes 
all  labor  of  supervising  and  cleaning,  etc.,  for  which  it  is  paid 
$10  per  car  day.  An  exhibit  was  filed  chai-ging  up  against  the 
applicant  all  direct  expenses  involved  in  the  $10  item  and  alloca- 
tions  of  other  expenses  between  the  parent  company  and  the'apr 
plicant,  showing  a  total  actual  cost  of  $9.94  for  which  the  Omaha 
&  Council  Bluffs  Street  Kailway  Company  receives  $10.  Thid 
includes  a  charge  for  current  of  1.14  cents  per  kilowatt  hour,  the 
actual  power  house  cost,  with  no  additions  for  profit  or  to  cover 
loss  in  transmission  to  the  point  of  use. 

A  verbal  contract  also  exists,  covering  the  use  of  a  mile  and  ai 
half  of  double  track  of  the  Omgha  &  Coujncil  Bluffs  Street  Rail- 
way Company  on  a  paved  street  between  24th  and  N  streets, 
South  Omaha,  and  Albright,  tc^ether  with  loop,  turnouts,  and 
other  terminal  facilities.  For  this  use  the  parent  company  re* 
ceives  3  cents  for  each  passenger  carried  by  the  Omaha  &  South-i 
em  Company,  regardless  whether  such  passenger  rides  wtirely 
on  the  rental  trackage  or  entirely  on  the  tracks  of  applioairt 

An  exhibit  was  filed  by  applicant  at  the  hearing  in  Omaha, 

attempting  to  show  the  cost  of  the  service  to  the  parent  company 

for  which  it  receives  3  cents  per  passenger.     September  was 

taken  as  a  typical  month,  reflecting  the  1919  expenses,  which  will 
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lie  Bomewliat  below  the  1920  expenses.  In  this  exhibit  there 
was  allocated  to  the  applicant  a  proper  share  of  maintenance  of 
way  and  structures  incurred  by  the  Omaha  ft  C!ouncil  Bhiffs 
dompany ;  an  allocated  part  of  the  current  charged  at  the  power 
house,  an  expense  of  1.14:  cents  per  kilowatt  hour;  interest  on 
an  allocated  portion  of  the  value  of  the  facilities  jointly  used; 
and  an  aUoeated  portion  of  the  general  expenses  of  the  Omaha 
&  Council  Bluffs  Street  Railway  Company,  amounting  to  ^6  of 
1  per  cent  of  that  total  item.  Thrown  up  in  this  manner,  the 
total  cost  of  the  service  rendered  applicant  by  the  parent  com- 
pany in  S^tember  was  $465.31,  and  the  revenue  derived  at  3 
cents  per  mile  was  $1,150.65.  The  net  profit  for  September  was, 
therefore,  $685.34,  or  at  the  rate  of  $8,200  per  annum. 

Applicant  is  charged  interest  on  an  allocated  portion  of  the 
value  of  tiie  facilities  jointly  used,  being  8  per  cent  on  $26,257. 
The  question  at  once  arises  whether  this  is  a  proper  share  of  the 
value  of  the  Omaha  &  Council  Bluffs  Company,  return  on  which 
should  be  paid  by  the  applicant.  In  this  particular  case  it  is  not 
necessary  to  reach  a  determination  of  that  question,  as  will  be 
shown  later. 

Total  earnings  of  applicant  in  1918  from  all  sources  were 
$38,336.50,  and  total  expenses,  ex  dividends,  $41,101.49,  which 
includes  the  amount  paid  for  the  use  of  rental  roadway  proper- 
ties. The  net  loss  of  applicant  was,  therefore,  $3,873  and  divi- 
dends. In  1919,  for  ten  months  the  total  earnings  from  ail 
flources  approximate  $30,000,  and  total  expenditures,  ex  divi- 
dends, were  $36,074.98.  The  net  loss  was,  therefore,  for  the 
ten  months  $6,866  plus  proper  dividends. 

Applying  the  proposed  rates  to  the  business  actually  done  in 
1918,  the  net  loss  would  have  been  turned  into  a  net  income  of 
$6,399  before  the  dividends.  For  the  ten  mouths  of  1919,  the 
net  income  would  have  been  $1,628  before  dividends.  The  gross 
revenue  for  the  ten  months  of  1919  at  the  proposed  rates,  meas- 
ured by  the  actual  traffic,  would  have  been  $8,649  more  than  was 
collected. 

These  exhibits  contain  an  error  in  figuring  the  revenues  under 
the  pressed  ratesy  in  that  traffic  in  the  first  zone  is  figured  as  all 
using  token  fares.  Actual  experience  of  the  parent  companv 
since  the  adoption  of  a  similar  fare  schedule  shows  that  13  per 
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cent  of  the  total  traffic  pays  cash.     Adjustment  for  this  error 
would  add  approximately  $200  to  the  gross  revenue  per  annum. 
In  reaching  cixiclusions  on  the  application,  two  chief  questions 
remain  for  consideration: 

(a)  The  value  of  applicant's  properties  for  earning  purposes. 

(b)  The  proper  ralue  of  facilities  jointly  used  for  which  ap- 
plicant pays  the  Omaha  &  Council  Bluffs  Company  interest  in- 
cluded in  its  payment  of  3  cents  per  passenger  carried. 

On  neither  of  these  points  were  engineering  studies  made  and 
no  other  evidence  was  introduced  than  the  method  following  in 
making  the  allocations  on  the  second  point  above.  We  will, 
therefore,  coiisider  the  two  points  from  the  most  adverse  view 
possible. 

(a)  The  "bare  bones"  cost  of  the  properties  between  1906 
and  1910  was  $183,071.  If  to  this  were  added  15  pw  cent  to 
cover  all  overheads  mentioned  above  but  not  included  heretofore, 
the  original  cost  would  be  $210,460.  No  evidence  was  offered 
as  to  present  per  cent  condition,  although  the  company's  set-up 
shows  $63,000  in  round  numbers  in  depreciation  reserve  as  a 
bookkeeping  entry.  Let  it  be  assumed,  thei-efore,  for  purposes 
of  this  discussion,  that  the  present  worth,  based  on  original  cost 
on  which  the  company  would  be  entitled  to  earn  dividends,  is 
$150,000. 

(b)  It  cannot  be  said  $26,257  is  a  proper  share  of  the  value 
of  the  jointly  used  roadway  facilities,  interest  on  which  should 
be  paid  by  applicant.  For  the  moment  it  will  be  considered 
that  no  interest  on  such  jointly  used  property  should  be  paid  by 
applicant,  thus  increasing  the  net  profit  from  the  verbal  contract 
to  the  Omaha  &  Council  Bluffs  Street  Kailway  Company  $2,100. 
Under  such  hypothesis  the  net  profits  from  the  operation  of  ap- 
plicant's properties  under  the  proposed  rates  would  be  as  follows, 
based  on  the  volume  of  traffic  of  the  first  ten  months  of  1919 : 

ProAt  on  3-oeni  charge $8,200 

Net  income  under  increase •       1,660 

Interest  on  allocated  part  of  value  of  jointly  used  roadbed 2,100 

Total 111,960 

This  net  corporate  income  will  be  sufficient  to  pay  8  per  cent 
on  the  valuation  oi  $150,000,  if  the  company  retained  such  net 
earnings. 

P.U.R.1920C. 


Digitized  by  VjOOQIC 


IMS  NEBRASKA  STATE  RAILWAY  COMMISSION. 

But  this  hypothesis  is  subject  to  attack.  The  hypothetical  net 
return  must  logically  be  reduced  by  an  amonnt  out  of  the  above 
total  which  could^  without  question,  be  demanded  by  the  parent 
company  for  services  performed  which  the  company  says  would 
practically  wipe  out  all  net  <5orporate  income  of  applicant 

[3]  The  Omaha  &  Council  Bluffs  Street  Railway  Company 
is  entitled  to  an  interest  charge  on  whatever  value  lies  in  the  al- 
located portion  of  its  roadway  and  terminals  between  Albright 
and  24th  and  N  streets  in  South  Omaha  whether  this  value  be 
$26,000  or  a  much  smaller  figure. 

[4]  Under  the  diarges  made  against  the  revenue  derived  from 
the  3  cents  from  each  passenger  of  the  Omaha  &  Southern  CSom- 
pany,  the  current  furnished  for  operating  Oma]ia  &  Soutiien 
cars  on  the  jointly  used  tracks  is  figured  at  1.14  cents  per  kilo- 
watt hour^  which  is  the  cost  of  manufacture  at  the  Switchboard 
at  the  power  house.  Under  the  holdings  of  the  supreme  court 
of  Nebraska  (Lincoln  Traction  Co.  v.  Lincoln),  the  Omaha  4 
Council  Bluffs  Street  Railway  Company  is  entitled  to  a  profit 
from  the  sale  of  this  current  to*  another  corporation.  It  is  also 
^ititled  to  figure  the  loss  in  transmission  between  the  power  house 
and  point  of  delivery  to  the  Omaha  &  Southern  cars,  and  also 
to  a  return  on  the  proper  share  chargeable  to  it  for  special  con- 
duit equipment  for  high  tension  electrical  lines. 
'  It  cannot  be  said  that  the  figure  of  i(150,006  is  a  proper  value 
of  the  Omaha  &  Southern  properties  on  which  it  can  rightly 
claim  the  right  to  earn  dividends.  Various  factors"  not  before 
the  Commission,  however,  are  to  be  taken  into  consideration  in 
reaching  a  determination  and  the  Commission  is  not  prepared 
to  pass  on  such  valuation.  In  the  hypothesis  it  ha?  laken  what 
appeared  to  be  a  minimitm  figure. 

Thus  it  will  be  seen  that  the  i*ates  asked  for  will  not  supply 
applicant  with  more  revenues  than  are  necessary.  In  fact,  ap- 
plicant's testimony  wa^  that  it  could,  not  hope  to  make  this  a 
jtofitaHe  line;  that  had  the  law  been  otherwise,  the  line  would 
have  been  constiiicted  as  a  portion  of  the  parent  system  and 
would  to-day  simply  be  an  unprofitable  limb ;  and  that  the  pu^ 
pose  of  the  application  is  to  reduce  deficits  from  operation  to  a 
minimum.  The  Commission  does  not  agree  with  applicant  that 
it  operates  its  system  at  a  deficit  because  it  appears  very  proper 
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ihat  a  portion  of  the  net  profit  paid  to  the  Omaha  &  Council 
Bluffs  Street  Railway  Company  under  the  verbal  3-cent  contract 
would,  under  a  proper  contract,  remain  to  offset,  in  part  or  in 
wbolcj  the  deficits  in  the  past.  It  appears  essential  that  the  Com- 
mission authorize  the  minimum  raise  asked  for  by  applicant 
with  one  exception. 

Since  its  organization,  the  company  has  operated  its  line  to 
Fort  Crook,  a  distance  of  8.66  miles  from  the  terminal  at  South 
Omaha,  at  a  conmiutation  rate  of  7^  cents  per  ticket.  This  same 
rate  has  been  charged  between  Bellevue  and  the  terminal  in 
South  Omaha.  On  the  commutation  tickets,  applicant  has  re- 
ceived no  revenue  6>r  rides  between  Bellevue  and  Fort  Crook. 
By  this  application  it  proposes  5  cents  additional  for"  the  2  miles 
between  Fort  Crook  and  Bellevue,  which  has  the  effect  of  doub- 
ling the  rate  commuters  have  heretofore  enjoyed.  For  two  rea- 
sons, the  Commission  does  not  look  with  favor  on  this  portion  of 
the  application;  first,  that  in  relation  to  the  other  zones  it  ap- 
pears to  be  too' high  a  rate;  and  secoiid,  the  company  has  itself 
been  responsible  for  the  previous  low  rate  and  one  hundred  per 
cent  increase  appears  inadvisabla  It  is  true  such  an  increase, 
if  it  produced  additional  revenue,  would  not  be  producing  more 
revenue  than  the  company  needs.  As  a  matter  of  relationship 
'only,  it  seems  proper  tliat  the  company  offer  to  the  public  com- 
mutation tickets  between  Fort  Crook  and  the  terminal  of  the 
line  in  South  Omaha  at  a.  rate  of  twenty  tickets  fot  $2.50 ;  cash 
fares  to  remain  at  16  cents  per  ride. 

It  also  appears  from  Ae  record  that  an  emergency  exists,  in- 
asmuch as  between  South  Omaha  and  Albright  two  rates  .of  fare 
are  charged  for  passage  over  the  same  tracks,,  the  longer  haul  of 
the  applicant  company  costing  5  cents,  while  the  shorter  haul  of 
the  Omaha  &  Council  Bluffs  Company  is  at  a  rate  of  6^  cents 
per  passage 

ORDER. 

It  is  therefore  ordered  by  the  Nebraska  State  Railway  Com- 
mission that,'  an  emergency  existing,  the  Omaha  &  Southern  In- 
terurban  Railway  Company  be,  and  it  hereby  is  authorized,  ef- 
fective April  lOy  1920,  to  publish  and  collect  the  following 
schedule  of  rates: 
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Betw«eD   24th  and   N  fitrects,  Soutli 

Omaha,  and  Hillcrest   74  cash,  op  four  tokene  for  26# 

Betw«en   24th   and   N   streets.   South 

Omaha,  and  27th  street  in  Bellevue  10^ 
Between   24th   and   N   streets,   South 

Omaha,  and  Fort  Crook 15^  oaah,  or  twenty  tokone  for  $2.50 

Between  Hillcrest  and  27th  street  in 

Bellevue  5# 

Between  16th  street  in  Bellevue  and 

Fort  Crook   6# 

It  is  further  ordered  that  from  and  after  the  effective  date  of 
this  order  the  company  shall  make  a  refund  at  full  face  value 
for  the  unused  portion  of  unused  commutation  booka. 

It  is  further  ordered  that  this  order  shall  remain  in  effect  dur- 
ing  the  remainder  of  the  calendar  year  1920  unless  so<NDer  modi- 
fied. Reports  of  revenues  and  expenditures  shall  be  made  each 
three  months  during  the  life  of  the  order* 


NCrW  YORK  PUBLIC  SERVICE  COMMISSIOIT,  FIRST  BI6TBICT. 

RE  WOODHAVEN  GAS  LIGHT  COMPANY. 
[Case  Xo.  2376.] 

Service  —  Eocteneions  •»  <?a«  —  CoU. 

A  gas  company  should,  if  practicable,  extend  its  lines  to  ill  parts 
of  its  franchise  territory  for  the  purpose  of  supplying  consumers,  and 
the  cost  of  the  extension  is  not  the  imly  factor  to  be  considered,  par- 
ticularly wheie  the  eovpaay  is  the  only  €tte  wbieh  haa  a  franchist  to 
aerve  the  community. 

[April  20,  192a] 

HsABiNO  upon  the  question  of  the  extension  of  gas  mains  to 
serve  residents  of  Springfield,  Laurelton,  and  certain  other  local- 
ities in  the  Borough  of  Queens ;  extension  ordered, 

Glennon,  Deputy  Commissioner:  This  proceeding  was  insti- 
tuted by  the  Commission  upon  its  own  motion  against  the  Wood- 
haven  Gas  Light  Company,  for  its  failure  to  supply  gas  to  the 
residents  of  Springfield  and  several  other  districts  in  the  terri- 
tory covered  by  its  franchise  in  the  fourth  ward  of  the  boroigh 
of  Queens.  The  residents  of  Springfield  and  the  surrounding 
districts  claimed,  on  the  one  hand,  that  they  are  entitled  to  be 
supplied  with  gas  by  the  Public  Service  Corporation  in  that  dis- 
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trict  almost  as  a  matter  of  right;  while  the  company,  on  the 
other  handy  contends  that  it  would  not  be  profitable  at  the  present 
time  to  expend  the  money  necessary  for  these  improvements. 
All  the  places  where  gas  is  desired  by  the  residents  have  devel- 
oped considerably  in  recent  years  in  spite  of  the  lack  of  gas. 

Before  complaining  to  the  Commission,  several  conferences 
were  had  between  representatives  of  the  company  and  the  Cen- 
tral Gas  Committee  of  the  fourth  ward  of  the  borough  of  Queens, 
with  the  view  to  the  installation  of  gas  mains.  It  seems  that  the 
company  even  went  so  far  as  to  send  its  representative  to  Spring- 
field and  there^  on  one  occasion^  he  addressed  a  meeting  of  the 
residents  on  the  question  of  a  supply  of  gas.  I  am  convinced 
that  the  representatives  of  the  company  did  promise  to  make  the 
necessary  installations  when  this  matter  was  taken  up  in  1916. 
Many  of  the  houses  in  these  localities  are  piped  for  gas.  This 
would  seem  to  indicate  that  promises  had  been  made  by  the  com- 
pany oflicials  to  supply  the  demand.  A  considerable  amount  of 
gas  pipe  of  different  sizes  was  ordered  and  subsequently  delivered 
to  the  company's  storage  yard  at  Jamaica.  The  members  of  the 
Central  Gas  committee  testified  that  they  had  been  led  to  believe 
by  one  of  the  company's  superintendents  that  this  pipe  ,wa8  to  be 
used  for  an  extension  of  service  into  Springfield.  I  am  satis- 
fied that  the  pipe  in  question  was  ordered  primarily  for  the  pur- 
pose of  constructiiig  gas  mains  to  Springfield.  Had  the  pipe 
been  used  by  the  company  at  the  time  it  was  ordered  and  prom- 
ised, the  company  would  have  saved  a  considerable  amount  of 
money  in  making  its  extensions.  That  the  cost  of  making  any 
large  extension  at  the  pjesent  time  is  high  must  be  conceded, 
but,  as  the  court  of  appeals  pointed  out  in  People  ex  rel.  New 
York  &  Queens  Gas  Co.  v.  McCall,  219  N.  Y.  84,  P.U.R. 
1917A,  553,  113  N.  E-  796,  "it  is  the  duty  of  the  relator  to 
supply  their  needs  if  practicable."  (Wisconsin  M*  &  P.  R.  v. 
Jacobson,  179  U.  S.  287,  21  Sup.  Ct.  Rep.  115,  45  L.  ed.  194; 
People  ex  reL  Woodhaven  Gas  Light  Co.  v.  Deehan,  153  N".  Y. 
528).  The  cost  of  the  extension  is  not  the  only  matter  for  con- 
sideration  (Oregon  R.  &  N.  Co.  v.  Fairchild,  234  U.  S*.610,  629, 
32  Sup.  Ct.  Rep.  635,  56  L.  ed.  863). 

The  Woodhaven  Company  is  the  only  corporation  which  has  a 
franchise  to  serve  gas  in  the  territory  under  consideration.  It 
P.U.R.1920C. 
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was  incorporated  in  1871  for  the  purpose  of  mannfactiiring  and 
supplying  gas  for  lighting  tiie  streets,  avenues,  public  and  pri- 
vate buildings  in  the  town  of  Jamaica,  which  is  now  the  fourth 
ward  of  the  borough  of  Queens.  It  thereafter  obtained  secondary 
franchises  to  lay  its  mains  for  the  purpose  of  lighting  the  streets 
'and  furnishing  gas  to  public  buildings  and  to  private  consumers. 
In  accepting  this  valuable  grant,  it  assumed  corresponding  obli- 
gations. One  of  its  chief  obligations  is  to  supply  gas  to  those 
communities  where  the  necessity  thei-efor  id  apparent. 

Should  this  company  be  unable  to  comply  withthe  demands  of 
the  public,  it  should,  at  all  times,  be  ready  to  permit  others  to 
invade  its  franchise  territory.  In  fact,  counsel  for  the  Central 
-Gas  Committee  stated  that  the  residents  themselves  were  per- 
fectly willing  to  organize  a  gas  company  for  the  purpose  of  sup- 
plying this  territory.  A  public  utility  company  should  not  be 
allowed  to  assume  a  "dog-in-the-manger*'' attitude.  When  there 
is  a  shortage  of  homes,  people  should  be  encouraged  to  build  up 
the  outlying  territory  and,  as  an  incentive  to  build,  utility  cor- 
porations should,  as  far  as  possible,  do  their  part  in  supplying 
necessities  controlled  wholly  by  them.  I  do  not  mean  to  say 
that  an  extension  should  be  made  which  would  involve  a  consid- 
erable sum  of  money  to  supply  only  a  few  people.  However,  I 
am  of  the  opinion  that,  in  a  case  such  as  this,  those  territories 
should  be  supplied  with  gas  where  it  is  reasonsfble  to  suppose  that 
it  will  be  of  benefit  to  all  parties  in  interest 

I  have  given  considerable  time  and  study  to  the  questions  at 
issue,  and  I  have  reached  the  conclusion  that  an  order  should  be 
made  requiring  the  Woodhaven  Gas  Light  Company  to  extend 
its  gas  mains,  so  as  to  reasonably  serve  the  districts  known  as 
Locust  Manor,  Locust  Lawn,  South  Jamaica  Place,  Springfield, 
and  Laurelton.  The  order  should  direct  the  company  to  complete 
the  work  and  supply  gas  to  those  localities  not  later  than  Novem- 
ber 1, 1920.  The  proceedings  as  to  other  localities  will  be  denied 
at  this  time  without  prejudice,  howeveri  to  future  proceedings 
with  regard  thereta 
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BE  SOUTHEBN  PUBLIC  UTILITIES  COMPANY. 
SOUTHERN  PUBLIC  UTILITIES  COMPANY 

V. 

CITY  OF  CHARLOTTE. 

[No.  445.] 

(— N.  C.  — ,  101  S.  E.  619.) 
On  Appeal  of  City  of  Cbarlott*. 

ConMtutionM  law  •»  Police  power  —  Reoulation  of  utUittes, 

1.  The  legislature  has  fall  power,  either  dir«etly  or  through  the 
appropriate  governmental  agencies,  to  establish  reasonable  regulations 
for  public  service  corporations. 

Botes  «•  Poufer  of  Commisnion  —  Change  of  franchise  rates, 

2.  The  North  Carolina  legislature  has  granted  to  the  Railroad 
Commission  general  siip<YTision  over  th«  rates  of  street  railways,  in* 
duding  power  to  increase  or  lower  rates,  although  fixed  by 'the  terms 
of  the  franchise  by  virtue  of  which  a  company  was  occupying  the 
•treets  of  a  city. 

On  Appeal  of.  Southern  Public  Utilities  Company. 

Appeal  and  review  —  Who  may^  appeal  —  Cities. 

3.  A  city^  which  has  granted  a  franchise  to  a  street  railway  con- 
taining a  provision  limiting  fares  to  be  charged,  has  a  right  to  appeal 
from  an  order  granting  an  increase  in  rates,  both  by  ■  virtue  of  the 
eontract  and  as  a  representative  of  its  inhabitants,  who  must  pay  the 
Inereased  fare. 

Appeal  and  review  —  Questions  raised  on  appeal, 

4.  The  unreasonableness  of  a  proposed  increase  in  rates  as  well 
as  the  right  to  any  increase  over  franchise  rates,  is  raised  on  an  appeal, 
irhere  it  appears  that,  on  cross-examination  of  the  only  witness  oi^ered, 
the  city  endeavored  to  show  that  the  rates  proposed  were  unreasonable, 
and  the  allegation,  that  they  were  such,  was  made  in  an  answer  by 
the  city  filed  subsequently,  and  when  the  order  was  made  allowing  the 
increase,  the  city  filed  formal  exceptions  and  assignments  of  error,  six 
of  which  were  addressed  to  the  unreasonableness  of  the  rates,  at|d  op» 
the  hearing  on  appeal  the  objections  on  the  ground  of  the  unreasona- 
Ueness  of  the  rates  was  merely  presented,  although,  in  the  case  on 
appeal,  it  was  stated  that  the  city  moved  for  judgment  that  the  said 
contract  should  be  held  valid  and  binding. 

Ba$e0  ^  Contracts  ^  IHtratienm 

Statement  that  courts  are  not  inclined  to  a  construction  that  would 
make  a  franchise  rate  contract  indefinite  as  to  duration,  p.  920. 
P.UJl.l»20C. 
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TmxeB  —  Exempiiim  «  VmlidUy, 

Ditciiasion  of  validiy  of  proyisimi  in  street  railwaj  contract  exempt- 
iag  company  fr<Hn  taxation  for  a  period  of  ten  years  in  view  of  con- 
•titutional  provision  that  taxes  must  be  uniform  and  mI  vlorem,  p.  920. 

[December  27,  1919.] 

Appsax.  by  both  parties  from  a  ruling  of  the  superior  court 
entertaining  an  appeal  and  referring  the  case  to  hear  evidence 
upon  proceedings  in  which  the  Corporation  Commission  had 
granted  an  increase  in  street  railway  rates;  affirmed. 

Appearances:  Pharr,  Bell  &  Sparrow,  for  city  of  Charlotte; 
Cansler  &  Cansler  and  Osborne,  Cocke  &  Robinson,  all  of  Char- 
lotte, for  Utilities  Company.  • 

The  petition  was  filed  by  the  Southern  Public  Utilities  Com- 
pany, operating  street  cars  in  the  city  of  Charlotte,  and  in  which 
it  was  alleged : 

"That  on  account  of  the  abnormal  increase  in  the  price  of  steel, 
copper,  cars,  and  all  equipment  and  materials  and  the  increased 
eost  of  labor  incident  to  our  business,  your  petiticmer  cannot 
profitably  nor  properly  conduct  its  street  railway  at  the  present 
prewar  rates." 

That  it  had  been  charging  a  5  cent  fare,  with  eleven  tickets 
for  50  cents,  and  closed  with  the  prayer  that  it  might  be  granted 
the  privilege  of  increasing  said  rate  to  7  cents  with  the  under^ 
standing  that  the  company  would  sell  four  tickets  at  25  cent& 

The  city  of  Charlotte,  made  a  party  by  notice  issued  by  direc- 
tion of  the  Commission,  appeared  and  resisted  the  application. 
The  hearing  was  set  for  July  8th  at  the  city  of  Raleigh,  the  par- 
ties appeared,  and  on  suggestion  from  the  city's  counsel  that,  as 
the  developments  of  the  hearing  mi^t  render  a  further  presen- 
tation of  facts  necessary  on  the  part  of  the  city,  they  would  ask 
for  that  privil^e.  The  chairman  replied  that  it  was  the  purpose 
of  the  Commission  to  get  at  the  real  facts  with  as  little  formality 
as  possible  and  that,  if  it  became  necessary  to  make  further  in- 
vestigation to  set  forth  the  substantial  facts,  opportunity  would 
be  given.  The  hearing  was  then  entered  upon;  no  formal  an- 
swer having  been  filed. 

For  the  petitioner,  the  president  of  the  company  was  exam- 
ined, making  an  elaborate  statement  of  condiliions,  which  it  was 
claimed  justified  the  proposed  increase^ 

P.U.R.1920C. 
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On  the  cross-examination  the  city  of  Charlotte  sought  to  dis- 
close that  the  facts  and  conditions  presented  did  not  justify  the 
increase;  that  the  company  had  given  an  ovwvalTiaticii  of  the 
property,  and  had  made  excessive  claims  for  depreciation,  etc 
At  the  close  of  the  examination  of  this  witaaess^  the  taking  of  the 
oral  testimony  was  not  further  pursued. 

The  following  day  the  company,  by  leave  given,  sabmitted  to 
the  Cknnmission  certain  data  in  illustration  and  support  of  the 
oral  evidence  of  its  president 

On  July  13th,  five  days  after  the  first  hearing,  pursuant  to 
leave  given,  the  city  of  Charlotte  filed  its  formal  answer,  resist- 
ing the  application  in  terms  as  follows : 

^'The  city  of  Charlotte,  in  behalf  of  the  citizens  and  patrons 
of  the  street  car  service  of  the  petitioner  responding  to  the  peti- 
tion on  the  above-entitled  matter,  say  and  allege  as  follows: 

*'(1)  That  as  this  respondent  is  advised  and  believes,  the  val- 
uation placed  on  the  property  of  the  petitioner  for  which  and 
upon  which  it  claims 'the  i-etunis  of  its  street  railway  system  is 
excessive  and  larger  than  the  actual  value  of  said  property,  and 
that  if  a  fair  valuation  is  placed  on  such  property  the  returns 
from  the  operation  thereof  at  present  prices  would  be  adequate 
to  cover  all  operating  expenses,  including  overhead  expenses  and 
a  reasonable  sum  for  depi*eciation,  and  would,  in  addition  there- 
to, yield  the  petitioner  such  a  return  upon  the  investment  as 
should  be  satisfactory  to  the  petitioner  in  war  times,  when  all 
of  the  citizenship  as  well  as  corporations  are  necessarily  being 
called  upon  to  bear  extraordinary  burdens  incident  to  the  war^ 
and  to  conduct  their  business  at  either  no  profit  or  at  a  much  lest 
profit  than  under  normal  circumstances. 

'^(2)  That  in  arriving  at  the  amount  to  be  set  aside  for  depre- 
ciation, no  sum  should  be  allowed  for  depreciation  on  real  estate 
within  the  city  of  Charlotte,  as  such  real  estate  not  only  does  not 
depreciate  in  value,  but  actually  enhances  in  value  frwn  year  to 
year  with  the  development  and  growth  of  the  city. 

^'(3)  That  if  the  petitioner  is  entitled  to  amoi-tize  the  cost  of 

the  Camp  Greene  line,  it  is  certainly  not  entitled  to  amortize  the 

entire  cost  thereof,  as  it  is  manifest  that  at  the  end  of  the  three^ 

year  period,  which  is  the  estimated  life  of  the  said  Camp  Greene 

Lines,  there  shall  be  salvaged  in  the  materials  entering  into  the 
P.U.R.1920C. 
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construction  of  such  Camp  Greene  lines^  and  in  any  amortlni' 
•tion  of  the  cost  of  such  lines  this  salvage  should  be  taken  into 
Mnsideratioii  and  be  deducted  from  the  amount  of  the  cost  of 
fluch  lines. 

*Tor  further  and  sufficient  answer  to  the  plaintiffs  petition, 
this  respondent  says: 

"(1)  That  the  petitioner,  the  Southern  Public  Utilities  Com- 
pany, is  the  successor  to  the  Charlotte  Electric  Railway  Light  & 
Power  Company,  which  latter  corporation  is  in  turn  the  succea- 
«or  to  the  Charlotte  Street  Railway,  which  was  incorporated  by 
an  act  of  the  General  Assembly  of  North  Carolina  in  the  session 
of  1883  (chapter  32). 

^'(2)  Thar  on  the  29th  day  of  September,  1886,  the  city  of 
Charlotte  and  the  Charlotte  Street  Railway  Company  entered 
into  a  contract,  by  the  terms  of  which  the  said  street  railway  com- 
pany was  granted  the  right  and  franchise  to  maintain  and  oper- 
ate a  street  railway  upon  the  streets  and  avenues  of  the  city  of 
Charlotte,  and  in  return  for  which  right  and  franchise  the  said 
itreet  railway  company  contracted  aiid  agreed  that  not  more  than 
5  cents  be  charged  by  said  street  railway  company  as  fare  for  one 
continuous  ride,  from  6  a.  m.  to  10  p.  m.  within  the  city  limits 
and  thereby  contracted  and  agreed  to  a  rate  satisfactory  to  it  for 
the  performance  of  such  service ;  and  this  petitioner,  as  the  suc- 
tiessor  of  the  Charlotte  Street  Railway  Company,  is  clothed  with 
such  rights  and  bound  by  such  terms  of  said  contract  and  agree- 
tnent,  a  copy  of  which  contract  and  agreement  is  hereto  attached 
and  made  a  part  of  this  answer,  and  is  hereby  especially  pleaded 
and  offered  in  answer  and  bar  to  the  petition  herein. 

"Wherefore,  the  city  of  Charlotte  respectfully  prays  that  the 
petition  in  the  above-entitled  matter  be  dismissed." 

And  in  support  of  this  further  answer  it  was  shown  that: 

**The  Charlotte  Street  Railway  Company  was  incorporated  by 
tiie  general  assembly  at  the  session  of  1883,  and  was  authorized 
to  establish  a  street  railway  service  in  the  city  of  Charlotte.  On 
September  29, 1886,  a  written  contract  was  made  by  this  railway 
<$ompany  and  the  city,  in  which  is  the  following:  ^Resolved  that 
whereas  the  constructing  and  operating  of  lines  of  street  railway 
will  be  of  material  benefit  to  the  citizens  of  Charlotte,  the  said 
<»ity  agreed  that  it  will  not  charge  or  collect  a  greater  sum  thau 
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$26  per  aimum  upon  the  plant,  property,  and  franchise  of  the 
^jl  Btreet  railway  company  for  the  period  of*  ten  years;  provided 
that  not  more  than  5  cents  be  charged  by  said  street  railway  com- 
pany %A  fafe  for  one  c<)ntinuous  ride  from  6  o'clock  a*  m.  to.  10 
o'clock  p.  u.  within  the  city  limits. 

"The  name  of  the  Charlotte  Street  Railway  Company  was 
thereafter .  changed  to  the  Charlotte  Electric  Railway  Light  & 
Power  Company,  to  whose  rights  and  franchises  the  petitioner 
has  succeeded." 

On  consideration  of  the  facts  in  evidence,  the  Commission 
made  an  order  granting  the  prayer  of  the  petitioner,  the  said  car- 
der being  in  terms  as  follows: 

"The  hearing  of  this  petition  was  had  at  the  office  of  the  Com- 
mission on  July  18,  1918;  and,  it  appearing  clearly  to  the  Com- 
mission that  this  company  cannot  operate  and  continue  to  give 
good  service  at  the  rate  they  were  receiving  under  present  condi- 
tions, it  is,  therefore,  ordered  that  the  Southern  Public  Company 
be  and  it  is  hereby  authorized  to  charge  a  fare  of  7  cento  for  the 
transportation  of  passengers  over  its  street  railway  lines  located 
in  the  cities  of  Charlotte  and  Winston-Salem ;  that  this  company 
'shall  also  be  required  to  put  on  and  offer  for  sale  to  the  public  in 
general  four  tickets  for  25  cents.  The  company  is  also  author- 
ized, if  it  shall  deem  it  advisable,  to  put  on  and  offer  for  sale  to 
the  public  generally  books  containing  seventeen  tickets  for  the 
sum  of  $1  per  book. 

-     "This  order  to  become  effective  August  1,  1918. 
,     "This  July  30, 1918/*  - 

From  this  order,  the  defendant,  the  respondent,  gave  notice 
of  appeal  as  follows: 

"To  the  Honorable  the  Corporation  Commission,  Raleigh, 
K  C: 

"Whereas^  in  the  above^utitied  matter,  the  Corporation  Com- 
mission overruled  the  exceptions  filed  by  the  city  of  Charlotte  to 
the  order  of  tiie  honorable,  the  Corporation  Commission,  author- 
izing the  Southern  Public  Utilities  Company  to  increase  ito  fares 
for  street  car  service  in  the  city  of  Charlotte : 

"Now,  therefore,  the  respondent,  the  city  of 'Charlotte,  does 
hereby  appeal  from  such  order  and  rulings  to  the  superior  court, 
in  term,  and  does  herewith  give  to  the  honorable  Corporation 
p.u.R.i92oa  — 
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Commidsion  notice  of  sucb  appeal,  and  prays  the  honorable  C<Hn« 

misBioB  to  accept  these  premises  as  notice  of  such  parpoeee  and 

intention." 

— ^and  filed  exceptions  and  assignment  of  errors  as  follows : 

"The  city  of  Charlotte  herewith  excopts  to  the  order  of  the 
honorable  Corporation  Commission,  OTermling  the  respondent's 
exceptions  to  the  order  of  the  honorable  Commission,  authorizing 
the  Southern  Public  Utilities  Company,  a  corporation,  engaged 
in  the  street  railway  business  in  the  city  of  Charlotte,  to  increase 
street  car  fare  in  said  city,  and  groups  its  exceptions  and  assign- 
ments of  error  as  follows: 

"(1)  That  the  honorable  Corporation  Commission  found  as  a 
fact  that  the  Southern  Public  Utilities  Company  'cannot  operate 
and  continue  to  give  good  service  at  the  rate  they  ^^-ere  receiving 
under  present  conditions.' 

*'(2)  That  the  honorable  Commission  did  not  find  from  the 
evidence  before  it  any  facts  upon  which  to  base  its  order  as  tend- 
ing to  show  the  necessity  for  such  increased  rates. 

"(3)  That  the  honorable  Commission  did  not  have  before  it 
any  competent  evidence,  showing  the  valuation  of  the  property 
usod  by  the  petitioner  in  its  street  railway  system  in  the  city  of 
Charlotte. 

'*(4)  That  the  valuation  placed  upon  such  property  by  the  peti- 
tioner and  accepted  by  the  honorable  Commission  was  excessive 
and  larger  than  the  true  and  actual  value  of  such  property. 

"(5)  That  the  suin  claimed  by  petitioner  for  depreciation  was 
excessive,  and  much  larger  than  a  fair  and  reasonable  allowance 
on  such  account. 

"(6)  That  the  honorable  Commission  p^mitted  the  petitioner 
to  amortize  its  Camp  Greene  lines  within  ten  years  without  sal- 
vage or  without  credit  as  an  asset. 

"(7)  That  the  honorable  Commission  failed  and  refused  to 
hold  that  the  petitioner  was  bound  by  the  terms  of  the  contract 
between  the  city  of  Charlotte  and  the  Charlotte  Street  Railway 
Company,  the  predecessor  of  the  petitioner,  under  date  of  Sep- 
tember 28,  1886. 

**(8)  That  the  honorable  Commission  did  not  order  and  require 
the  petitioner  to  put  on  and  offer  for.  sale  to  the  public  books  con- 
taining seventeen  tickets  for  the  sum  of  $1  per  book. 
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''Wherefore  the  respondent  prays  the  honorable  Corporation 
Commission  to  transmit  its  rejeord  to  the  superior  court  for  such 
farther  and  other  proceedings  as  there  may  be  had,  according  to 
law." 

The  appeal  was  allowed  by  the  Commission  over  the  protest 
of  the  petitioner,  who  claimed  that  no  appeal  would  lie  under 
such  order  except  by  the  utilities  or  railway  company,  whose 
rates  or  interests  are  thereby  affected;  the  record  having  been 
duly  certified  to  the  supei'ior  court  to  February  term,  1919, 
where  the  proceedings  pertinent  are  given  in  the  case  on  appeal 
as  follows: 

The  petitioner  filed  written  motion  to  dismiss  in  terms  as  fol- 
lows: 

"(1)  That  the  city  of  Charlotte  is  not  a  party  to  this  proceed- 
ing, and  has  no  right  to  appeal  from,  the  order  of  the  Corporation 
Commission  made  herein. 

"(2)  That  the  city  of  Charlotte  is  not  affected  by  the  order  of 
the  Corporation  Commission  made  herein,  and  under  the  statute 
has  no  rij^t  to  appeal  from  said  order. 

"(3)  That  the  only  exception  and  assignment  of  error  prop- 
erly taken  and  made  by  said  city  of  Charlotte  to  the  order  of  the 
Corporation  Commission  herein  is  the  exception  and  assignment 
of  error  based  upon  the  alleged  contract  between  the  city  of  Char- 
lotte and  the  predecessor  in  title  of  the  Southern  Public  Utilities 
Company,  and  said  exception  and  assignment  of  error  appear 
upon  the  face  of  the  record  herein  not  to  be  valid. 

"Wherefore,  the  Southern  Public  Utilities  Company  prays 
this  honorable  court  that  tlie  appeal  of  the  city  of  Charlotte  here- 
in be  dismissed,  Cansler  &  Cansler,  Osborne,  Cocke  &  Robin- 
son, Attorneys  for  the  Southern  Public  Utilities  Company." 

The  city  of  Charlotte  moved  that  the  contract  between  the 
Charlotte  Street  Railway  Company  and  the  city  of  Charlotte, 
dated  September  29,  1886,  be  held  valid  and  binding  between 
the  city  of  Charlotte  an^  the  Southern  Public  Utilities  Company, 
successor  to  the  Charlotte  Street  Railway  Company,  and  enforce- 
itble  notwithstanding  the  order  of  the  Corporation  Commission 
made  herein,  and  that  the  Southern  Public  Utilities  Company 
be  forbidden  and  enjoined  from  charging  and  collecting  in  excess 
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of  5  cents  for  one  continuods  ride  on  its  street  railway  lines 
within  the  city  of  Charlotte. 

It  was  admitted  that  the  Southern  PnUic  CompBnj  is  the  sac- 
cessor  to  the  Charlotte  Street  Railway  Company;  the  Charlotte 
Electric  Railway  Company  having  succeeded  the  Charlotte  Street 
Railway  Company  and  the  Southern  Public  Utilities  Company 
having  succeeded  the  Charlotte  Electric  Railway  Company. 

Testimony  was  introduced  by  the  city  of  Charlotte  to  the  effect 
that  during  the  ten  years  following  the  date  of  the  contract  be- 
tween the  Charlotte  Street  Railway  Ccmipany  and  the  city  of 
Charlotte,  to  wit,  the  contract  of  September  29, 1886,  said  Street 
Railway  Company  paid  no  taxes  to  the  city  of  Charlotte;  that 
since  the  expiration  of  said  ten-year  period  said  street  railway 
company  and  its  successors  have  paid  to  the  city  of  Charlotte  ad 
valorem  property  taxes,  which  have  been  r^ularly  assessed 
against  the  property  of  said  street  railway  company  and  its  suc- 
cessors, and  also  license  taxes  annually  chatged  and  collected  by 
the  city  of  Charlotte  without  reference  to  any  limitation. 

By  consent,  the  court  took  the  case  under  advisement,  and,  at 
March  term,  entered  judgment  in  effect: 

(1)  That  respondent  had  the  right  to  prosecute  the  appeal 

(2)  That  the  contract  with  the  city  must  be  subordinated  to 
the  orders  of  the  Corporation  Commission  paying  just  and  rea- 
sonable rates  in  pursuance  of  law  and  subject  to  the  record  on 
appeal  to  the  superior  court.  And  further,  that  tlie  cause  be 
referred  to  Mr.  U.  L.  Spence  to  hear  such  evidence  and  take  such 
accounts  as  may  be  necessary  and  make  report  to  the  court  as 
early  as  practicable,  whether  the  measure  of  rates  allowed  by  the 
Commission  were  reasonable,  just,  etc. 

From  this  judgment,  the  Southern  Public  Utilities  Coinpaiiy> 
having  duly  excepted  appealed  assigning  error  as  follows  - 

"For  that  his  honor  erred  in  refusing  to  sustain  the  motoo^  ^^ 
the  Southern  Public  Utilities  Company  based  upon  the  xeco^^ 
as  certified  from  the  Corporation  Commission  to  dismiss  t-l^  ^P" 
peal  of  the  city  of  Charlotte, 

"(2)  For  that  his  honor  erred  in  refusing  to  sustain  tt»e  ©o- 
tion  of  the  Southern  Public  Utilities  Company  based  up^^a  tho 
entire  record  in  this  proceeding,  consisting  of  the  record  ^^  ^' 
tified  from  the  Corporation  Commission  and  the  record  ^i  ^^ 
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proceedings  in  the  superior  court  (except  the  final  conclusion 
contained  in  his  honor's  findings  of  fact  and  judgment  entered 
April  5,  1919)  to  dismiss  the  appeal  of  the  city  of  Charlotte. 

"(3)  For  that  his  honor  erred  in  signing  the  judgment  ren- 
dered in  this  proceeding.** 

The  city  of  Charlotte  also  excepted  and  appealed  assigning 
error  as  follows: 

.  "For  that  his  honor  erred  in  refusing  to  hold,  as  a  matter  of 
law  and  to  render  judgment  in  this  proceeding,  that  the  contract 
of  September  29,  1^86,  entered  into  between  the  city  of  Char- 
lotte and  the  Charlotte  Street  Railway  Company  predecessor  of 
the  Southern  Public  Utilities,  is  valid  and  binding  between  the 
parties  hereto,  and  still  enforceable  notwithstanding  the  order 
of  the  Corporation  Commission  made  herein,  and  to  forbid  and 
enjoin  tiie  Southern  Public  Utilities  Company  from  charging 
and  collecting  a  fare  in  excess  of  5  cents  for  one  continuous  ride 
on  its  street  railway  lines  in  the  cltjr  of  Charlotte. 

/'(2)  For  that  his  honor  erred  in  refusing  to  restrain  the 
Southern  Public  Utilities  Company  from  collecting  a  local  fare 
in  excess  of  5  cents  pending  the  further  hearing  of  this  cause. 

"(3)  For  that  his  honor  erred  in  refusing  to  make  an  order 
requiring  the  Southern  Public  Utilities  Company  to  issue  receipts 
to  all  persons  payiag  a  7-cent  fare  pending  the  further  hearing 
of  this  cause. 

"(4)  For  that  his  honor  erred  in  signing  the  judgment  ren- 
dered in  this  proceeding." 

On  Appeal  of  City  of  Charlotte. 

Hoke,  J.:  (after  stating  the  facts  as  above).  [1]  The  pow- 
^r  of  the  legislature,  either  directly  or  ihroiugh  appropriate  gov- 
ernmental agencies,  to  establish  reasonable  regulations  for  pub- 
lic service  corporations  in  matters  affecting  the  public  interests, 
is  now  universally  recognized,  and  the  principle  has  been  ap- 
proved with  us  in  well-considered  decisions  dealing  directly  with 
the  question.  Atlantic  Coast  Line  R.  Co.  ▼.  Goldsboro,  155  N. 
C.  356,  71  S.  R  514,  affirmed  on  writ  or  error  to  Supreme  Court 
of  United  States,  232  U.  S.  pp.  548-558,  84  Sup.  Ct.  Eep.  364, 
68  L.  ed.  721;  Corporation  Commission  v.  Seaboard  Air  Line 
K.  Co.  140  N.  C.  23»,  52  S.  E.  941;  Corporation  Commission  v. 
*.U.R.192()C.     -  
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Atlantic  Coast  Line  R  Co.  137  N.  C.  1,  49  S.  E.  191.  Having 
devoted  their  property  to  the  public  use  and  operating  under  a 
legislative  charter,  usually  conferring  the  right  of  eminent  do- 
main, they  are  in  a  peculiar  sense  subject  to  the  police  power, 
said  by  Associate  Justice  McKenna,  in  Mutual  Loan  Co.  v.  Mar- 
tell,  222  U-  S.  225,  32  Sup.  Ct.  Rep.  74,  5«  L.  ed.  175,  Ann. 
Cas.  1913B,  529,  to  be  but  another  name  for  the  power  of  gov- 
ernment, and  where  this  has  been  propwly  exerted  in  reference 
to  these  companies,  the  proprietary  rights  of  individual  owner- 
ship must,  to  that  extent,  be  subordinated  to  the  public  welfare. 
In  Thomas  v.  SanderlLn,  173  X.  C.  at  page  331,  91  S.  E.  at  page 
1029,  the  court  referred  to  this  principle  as  follows: 

"It  has  been  properly  said  that  no  .  .  .  satisfactory  defi- 
nition of  police  power  can  be  given,  for  as  our  civilization  .  .  • 
becomes  more  advanced  and  complex  the  extent  and  inclusive 
character  of  this  power  is  being  m<»re  and  more  illustrated,  and 
in  the  later  decisions  has  been  held  to  embrace,  not  only  govem- 
nfiental  regulations  appertaining  to  the  good  order,  health,  and 
morals  of  the  community,  but  also  such  as  are  considered  promo- 
tive of  its  economic  welfare  and  public  convenience  and  comfort." 
The  opinion  then  quotes  with  approval  from  6  Suling  Case 
Law,  p.  193,  as  follows: 

"All  property  within  the  jurisdiction  of  a  state,  however  un- 
qualified may  be  the  title  of  the  owner,  is  held  on  the  implied 
condition  or  obligation  that  it  shall  not  he  injurions  to  the  equal 
right  of  others  to  the  use  and  benefit  of  their  own  property.  In 
other  words,  all  property  is  held  subject  to  the  general  police 
power  of  the  state  so  to  rf^late  and  control  its  use  in  a  proper 
case  as  to  secure  the  general  safety,  the  public  welfare,  and  the 
peace,  good  order,  and  morals  of  the  oonununity.  Accordingly 
it  is  a  fundamental  principle  of  the  constitutional  system  of  the 
United  States  that  ri^ts  of  propwty,  like  all  other  social  and 
conventional  rights,  are  subject  to  such  reasonable  restraints  and 
regulations  established  by  law  as  the  legislatui-e,  under  the  gov- 
erning and  controlling  power  vested  in  it  by  the  Constitution, 
may  think  necessary  and  expedient.  And  to  these  ends  the  l^is- 
lature  under  its  police  power  may  pass  laws  regulating  the  ac- 
quisition, enjoyment,  and  disposition  of  property,  even  though 
in  some  respects  these  may  operate  as  a  restraint  on  individual 
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ireedom  or  the  use  oi  property.  The  subordination  of  property 
rights  to  the  just  exercise  of  the  police  power  has  been  said  to  be 
as  complete  as  is  the  snbjeetion  of  these  rights  to  the  proper  exer- 
cise of  the  taxing  power;  and  it  is  held  that  this  implied  condi- 
tion is  quite'  irr6q>eotive  of  the  source  or  character  of  the  title. 
This  principle  is  in  effect  an  application  of  the  maxim  which 
underlies  the  police  power,  'Sic  iitere  tuo  ut  alienum  non  Isedaa/  '^ 
— citing  in  supjwrt  of  the  statement  Chicago  &  A.  R.  v.  Tran- 
barger,  238  U.  S.  67,  35  Sup.  Ct  Rep.  678,  69  L.  ed.  1?04; 
Railroad  v.  Goldsboro,  232  U.  S.  64&-558,  34  Sup.  Ct-  Rep. 
364,  58  L.  ed.  721,  and  other  cases. 

In  Railroad  ▼.  Croldsboro,  supra.  Associate  Justice  Pitney  for 
the  court  said: 

*Tor  it  is  settled  that  neither  the  contract  clause  nor  the  'due 
process'  clause  has  the  effect  of  overriding  the  power  of  the  state 
to  establish  all  regulations  that  are  reasonably  necessary  to  secure 
the  health,  safety,  good  order,  comfort,  or  general  welfare  of  the 
community;  that  this  power  can  neither  be  abdicated  nor  bar- 
gained away,  and  is  inalienable  even  by  expi-ess  grant;  and  that 
all  contract  and  property  rights  are  held  subject  to  its  fair  exer- 
cise.'' 

[2]  In  view  of  this  power  and  for  its  primary  exercise,  our 

general  assembly,  chiefly  in  Rev i sal,  chap.  20,  and  amendments 

thereto,  have  created  a  Corporation  Commission,  given  it  general 

supervision  over  the  railways,  street  railways,  and  like  companies 

of  the  l^tate  and  empowered  it  to  fix  such  rates,  charges,  and 

tariffs  as  may  be  reasonable  and  just,  having  in  view  the  value 

of  the  property,  the  cost  of  improvements  and  maintenance,  the 

probable  earning  capacity  under  the  proposed  rates,  the  sums 

required  to  meet  operating  expenses  and  other  specified  matters 

pertinent. to  such  an  inqtiiry.    The  statute  further  (Mrovides  that, 

"Any  party  affected  by  the  decisions  and  determinations  of  the 

Commission  may  appeal ;  "  that  the  rates  as  fixed  by  the  Com- 

mission  shall  stand  pending  an  appeal,  and  "until  they  are 

changed,  revised,  or  modified  by  the  judgment  of  the  superior 

court  on  such  appeal,  and  that  when  approved  and  confirmed  by 

the  court  they  shall  remain  the  established  rates  until  the  same 

shall  be  changed,  revised,  or  modified  by  a  final  judgment  of  the 
P.U.R.ld20C. 
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supreme  court  if  there  shall  be  an  appeal,  and  until  changed  hj 
the  Corporation  Commission." 

Both  from  the  language  of  the  statute  and  its  evident  meaning 
and  purpose,  this  power  to  fix  rates  that  are  just  and  reasonable 
extends  to  an  increase  as  well  as  a  lowering  of  rates,  and,  in  mak- 
ing decision  on  these  questions,  it  is  clearly  oontemplated  and 
pi*ovided  that  the  Commission  shall  establish  such  rates  and 
charges  as  will  give  to  the  owners  a  fair  return  for  their  invest- 
ment, and  enable  them  to  keep  their  property  and  equipment  in 
condition  to  afford  adequate,  safe,  and  convenient  service- 
Under  and  by  virtue  of  this  legislative  authority  and  in  the 
exercise  of  .the  power  referred  to,  the  C<»amission,  in  this  in- 
stance, on  notice  given,  have  had  an  investigation,  and  in  their 
best  judgment  have  allowed  the  increase  applied  for  by  the  peti- 
tioners and,  under  the  express  provisions  of  the  statute  that  are 
to  be  considered,  the  just  and  reasonable  charges  for  the  service 
rendered,  unless  and  until  they  shall  be  changed  or  modified  ob 
appeal,  or  the  further  action  of  the  Commission  itself;  and,  un^ 
der  the  principle  illustrated  and  approved  in  the  cases  cited  and 
others  of  like  kind,  we  must  affirm  the  ruling  of  his  honor  that 
any  contract  that  the  city  of  Charlotte  may  have  for  a  lower  rate 
must  yield  to  the  public  interest  and  requirement  as  expressed 
in  this  authoritative  judgment  of  the  Commission.  Not  only  ia 
the  judgment  of  his  honor  sustained  by  the  principle  more  di- 
rectly involved,  but  any  other  iniling  in  its  practical  application 
would  likely  and  almost  necessarily  offend  against  the  principle 
which  forbids  discrimination  on  the  part  of  these  companies 
towards  patrons  in  like  condition  and  circumstance.  If  a  quasi 
public  company  of  this  kind  could  evade  or  escape  regulation 
establishing  fixed  rates  that  are  found  to  be  reasonable  and  just 
by  making  long-time  contracts  or  other,  this  regulation  might  be 
made  to  operate  in  furtherance  of  the  very  evil  it  is  in  part  de- 
sigiied  to  prevent.  Accordingly  it  has  been  very  insistently  held 
in  case  of  railroads  that  the  rates  established  by  the  Interstate 
Commerce  Commission  and  published  pursuant  to  their  order 
shall  always  prevail  as  the  charges  for  transportation,  notwith- 
standing any  special  contract  for  lower  rates  made  by  the  parties. 
(Texas  &  P.  R  Co.  v.  Mugg,  202  U.  S.  242,  26  Sup.  Ot.  Repw 

628,  50  L,  ed.  1011,  and  many  other  cases) — ^a  principle  approved- 
P.U.R.1920C.      — ■-  ■         ■        - 
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and  applied  by  the  court  in  reference  to  intrastate  transporta- 
tion in  Latham  v.  Railroad,  176  N.  C.  417,  97  8.  E.  234,  and 
Edaiton  Cotton  Mills  v.  Railroad,  at  present  term,  100  S.  E. 
341. 

And  in  the  recent  case  of  Union  Dry  Goods  Co.  v.  Gas  Public 
Service  Corporation,  145  Ga.  668,  89  S.  E.  779,  it  was  held  that, 
where  the  state  Railroad  Ccfmmission,  having  cognizance  of  the 
matter,  had  fixed  upon  reasonable  rates  to  be  charged  by  a  public 
service  company  supplying  electricity  to  the  inhabitants  of  a 
city  which  superseded  lower  rates  agreed  on  in  an  existent  long- 
time contract  made  previously  between  the  company  and  the  con- 
sumer, this  was  a  valid  exercise  of  the  police  power,  not  impair- 
ing the  obligation  of  the  contract,  or  depriving  the  consumer  of 
his  property  without  due  process*  This  case  which  seems  a 
direct  authority  on  the  question  presented  was  affirmed  on  writ 
of  error  by  the  Supreme  Court  of  the  United  States,  248  U.  S. 
872,  39  Sup,  Ct  Rep.  117,  63  L.  ed.  309.  And  Associate  Justice 
Clarke,  in  delivering  the  opinion,  quotes  in  support  of  the  posi- 
tion Manigault  v.  Springs,  199  U.  S.  473,  480,  26  Sup.  Ct.  Rep. 
127,  130,  50  L.  ed.  274: 

^^It  is  the  settled  law  of  the  court  that  the  interdiction  of  stat- 
utes impairing  the  obligation  of  contracts  does  not  prevent,  the 
state  from  properly  exercising  such  powers  as  are  vested  in  it 
for  the  promotion  of  the  common  weal  or  are  necessary  for  the 
general  good  of  Ihe  public,  though  contracts  previously  entered 
into  between  individuals  may  thereby  be  affected." 

And  again  from  Ibuisville  &  X.  R.  Co.  v.  Mottley,  219  U.  S. 
467,  482,  31  Sup.  Ct  Rep.  265,  270,  55  L.  ed.  29T,  84  L.R.A. 
(N.S.)  671,  where  the  court  quotes  with  approval  from  Knox 
v.  Lee,  12  Wall.  467,  20  L.  ed.  287,  that: 

''C<Hitract8  must  be  understood  as  made  in  reference  to  the 
possible  exercise  of  the  rightful  authority  of  the  govenmient, 
and  no  obligation  of  the  contract  can  •  .  •  defeat  the  legiti- 
mate government  authority.'' 

It  may  be  noted  that  this  was  a  decision  subordinating  to  the 
police  power  the  contract  rights  of  an  individual,  and  all  the 
more  will  the  principle  operate  when  these  rights  are  held  by  a 
municipality,  which  in  the  main  and  on  governmental  matters 
are  but  governmental  ageincies  of  the  state^  and  as  such  subject 
P.U.R.1920C.    ,.- 
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to  almost :  unlimited  l^slative  control,  except  wlien  restricted 
by  constitutional  provision.  Board  of  Trustees  v.  Webb,  165 
N .  C.  379,  71  S.  E.  520 ;  Jones  v.  Com'rs,  187  N.  C.  679-596,  60 
S.  E.  291 ;  New  Orleans  v.  New  Orleans  Waterworks,  142  TJ.  S. 
79,  12  Sup.  Ct.  Rep.  143,  35  L.  ed.  943;  Wildwood  ▼•  Public 
Utilities  Co.  88  N.  J.  L.  81,  P.U.R.1916B,  77,  95  AU.  749. 

We  are  inclined  to  the  opinion,  as  contended  for  by  the  peti- 
tioner, that  the  provision  in  the  contract  restricting  the  company 
to  a  charge  of  5  cents  per  passenger  expired  at  the  end  of  the 
ten-year  period,  the  courts  leaning  against  a  construction  that 
would  make  a  contract  of  this  character  indefinite  as  to  duration. 
Solomon  v.  Wilmington  Sewerage  Co.  142  K  C.  489,  66  S.  E. 
300,  6  L.R.A.(N.S.)  391. 

Nor  are  we  inadvertent  to  tjie  position,  also  taken  by  the  peti- 
tioner, that  the  contract  is  void  as  in  contravention  of  our  con- 
stitutional provisions,  requiring  that  taxation  shall  be  uniform 
and  ad  valorem.  In  one  aspect  of  the  agreement  and  the  evidence 
pertinent,  it  may  be  that  the  case  presented  is  at  most  merely 
one  of  ultra  vires,  and  that  the  petitioner  or  its  predecessor  in 
title,  having  received  the  stipulated  consideration,  is  not  in  a 
position  to  question  its  corresponding  obligation.  See  Southern 
Pac.  Co.  V.  Portland,  227  U.  S.  559,  33  Sup.  Ct.  Reji.  308,  57 
L.  ed.  642;  Ohio  &  M.  R.  Co.  v.  McCarthy,  96  U.  S.  258,  24  L. 
ed.  693;  Chicago  General  R.  Co.  v.  Chicago,  176  HI.  253,  52 
N.  E.  880,  66  L.R.A.  959,  68  Am.  St.  Rep.  188.  Without  defi- 
nite ruling  on  either  of  these  suggestions,  however,  we  prefer  to 
rest  our  decision  on  the  gi*ound  taken  by  his  honor  in  the  court 
below,  that  whatever  may  have  been  the  rights  of  the  city  under 
and  by  virtue  of  the  alleged  contract  they  were  taken  and  held 
subject  to  the  orders  of  the  Corporation  Commission,  made  in 
the  reasonable  exercise  of  the  police  power  of  the  state,  conferred 
upon  that  body  by  act  of  the  general  assembly,  and  subject  to  be 
revised  on  appeal  to  the  superior  court,  and  thence  to  the  supreme 
court  under  the  express  provisions  of  the  statute.  Revisal,  §§ 
1074-1079,  et  seq. 

The  eases,  to  which  we  were  cited  by  respondient,  are  in  the 
main  where  one  of  the  parties  to  t^e  contract  has,  of  its  own  mo* 
tion,  undertaken  to  justify  a  departure  from  its  terms,  and  are 
not  authority  on  the  question  presented  hera     See  Colomboa 
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Power  &  Light  Co.  v,  Columbus,  249  U.  S.  399,  39  Sup.  Ct.  Rep. 
349,  63  L.  ed.  669. 

We  find  no  error  in  respondent's  appeal,  and  the  judgment  is 
affirmed. 

On  Appeal  of  Southern  Public  tftilities  Company. 

•[3]  The  petitioner  appeals  from  the  ruling  of  the  court  deny- 
ing the  motion  to  dismiss,  made  on  the  ground  that  the  city  of 
Charlotte  had  no  such  interest  in  the  controversy  as  to  justify 
and  maintain  its  appeal,  but  we  are  of  opinion  that  on  the  record 
and  facts  in  evidence  this  position  cannot  be  sustained.  Not  only 
was  the  city  of  Charlotte  made  a  party  and  recognized  as  such 
by  the  Corporation  Commission,  but  the  Charlotte  Street  Hail- 
way  Company,  the  predecessor  in  title  of  the  petitioner,  and  un- 
der whose  charter  so  far  as  the  record  discloses,  this  appellant 
is  now  maintaining  and  operating  its  street  railway  in  the  city, 
has  also  recognized  an  interest  in  the  city,  and  given  it  a  status 
in  the  question  and  litigation  concerning  it  Holding,  or  mak- 
ing a  reasonable  and  bona  fide  claim  to  hold,  rights  under  this 
Qontract,  it  must  be  allowed  to  have  them  considered  and  de- 
tarmined,  both  before  the  Corporation  Commission  and  the  su- 
perior or  supreme  court  on  appeal,  as  the  statute  provides.  In 
addition,  the  question  being  one  of  public  interest  and  of  con- 
ceni  to  each  and  all  of  its  inhabitants,  it  was  both  the  right  and 
duty  of  the  city  to  represent  its  people,  assuredly  so  since  the 
statute  conferring  on  town  and  city  govei*nments  the  power  to 
grant  franchises  of  this  character  ^'upon  reasonable  terms  for 
periods  not  to  exceed  60  years."  Bevisal  1905,  e.  78,  §  2916, 
subs.  6,  as  amended  by  Laws  1907,  c  978. 

Under  this  statute  at  the  time  of  these  proceedings  instituted 
and  hearing  had,  the  city  government  having  jurisdiction  over 
the  sabjectrmatter,  it  was  both  its  right  and  in  the  line  of  its 
official  duty  to  make  contracts  and  maintain  sudi  litigation  con- 
cerning it  as  was  reasimably  necessary  to  conserve  the  rights  of 
its  people  and  piake  its  jurisdiction  effective,  and  the  well-con* 
sldered  decisions  hold  that  judgment  rendered  in  such  litigations 
will  bind  the  individual  citizen.  This  poution  was  approved 
with  us  as  to  counties  in  Bear  v.  Com'rs^  122  K  C.  434,  29  S. 
£.  719,  65  Am.  St  Bep.  711^  and  as  to  cities  and  towns  in  Hick- 
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Jones  V.  Wooten,  137  N,  C.  421,  49  S.  K  916.  The  respondent 
there  made  no  further  refei'ence  to  the  reasonableness  of  the  rates 
because  that  question  was  resolved^^in  its  favor  and  fully  recog- 
nized by  the  judgment  of  the  lower  court  If  there  had  been  a 
difference  between  the  case  on  appeal  and  the  facts  disclosed  in 
the  reoord,  the  reoord  would  control,  but  as  a  matter  of  fact  there 
is  no  inconsistency  between  the  two,  and  a  correct  interpretation 
will  disclose  that  the  position  of  the  respondent  has  been  main- 
tained throughout.  First,  that  the  proposed  change  of  rates  was 
absolutely  forbidden  by  the  contract,  and,  if  this  were  not  true, 
that  die  increase  was  unreasonable  and  unjustified  by  the  facts 
and  conditions  presented,  and  on  the  record  we  must  affirm  the 
judgment  of  his  honor  below  in  its  entirety,  and  hold  that  ther^ 
has  been  no  error  committed  to  the  prejudice  of  the  petitioner's 
ri^ts. 

The  case  of  Corporation  Commission  ▼.  Kailroad,  170  N.  C. 
560,  87  S.  E.  785,  cited  and  very  much  relied  upon  by  appellant, 
is  not  an  authoritative  decision  in  support  of  its  position.  In 
that  case,  the  Corporation  Commission,  after  a  full  and  fair  in- 
vestigation, had  fixed  upon  the  location  of  a  railroad  station  in 
the  town  of  Ansonville,  North  Carolina,  and  from  their  order  in 
the  case  one  or  more  of  the  citizens  of  the  town,  who  had  appeared 
as  parties  to  the  proceedings,  excepted  and  appealed.  The  super- 
ior court  entei*ed  judgment,  dismissing  the  appeal,  and  on  appeal 
to  this  court  the  judgment  was  affiimed.  Two  of  the  justices 
being  of  opinion  that,  on  a  purely  administrative  measure  of 
diat  kind,  an  individual  citizen  of  the  town  had  no  such  interest 
in  the  controversy  as  entitled  him  to  an  appeal,  an  opinion  was 
written  in  expression  of  that  view.  The  present  writer  also  wrote 
an  opinion,  concurring  in  the  disposition  made  of  the  appeal,  but 
on  the  ground  that,  as  the  entire  facts  which  were  made  part  of 
the  reoord  showed  that  the  question  had  been  fully  investigated 
and  fairly  determined  by  the  Commissicm,  it  would  be  an  idle 
thing  to  entertain  the  appeal  and  then  affirm  the  judgment  on  the 
merits.  Associate  Justice  Allen  concurred  in  the  result  without 
further  expression  of  his  position,  and  the  Chief  Justice  dissent- 
ed, being  of  opinion  that  an  appeal  would  lie.  So  that,  even  on 
the  facts  of  that  record,  a  majority  of  the  court  have  not  expressed 
agreement  as  to  the  interest  required  for  the  maintenance  of  an 
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appeal  And  I  think  I  may  safely  saj  that  none  of  the  court 
entertain  the  view  that  the  right  of  appeal  in  such  oases  is  neces* 
sarilj  restricted  to  the  state  and  a  defendant  eotporation  whose 
interests  are  adversely  affected,  but^  as  held  in  the  subsequent 
case  of  Commission  v.  Railroad,  173  K  C.  413,  92  S.  E.  150, 
any  one  appearing  as  a  party,  whether  as  petitioner  or  respond- 
ent, plaintiff  or  defendant,  having  a  proper  interest  in  the  con- 
troversy, may  appeal  from  an  order  which  affects  such  interests 
adversely. 

In  the  present  case,  aa  we  have  endeavored  to  show,  the  city  of 
Charlotte  has  mah  an  interest,  and  the  judgment  ef  his  honor, 
allowing  it  to  prosecute  the  appeal,  is  affirmed. 

Affirtned, 


OHIO  SUPREME  COURT. 

VILLAGE  OF  NORTHFIELD  et  aL 

V. 

PUBLIC  UTILITIES  COMMISSION. 

[No.  16384.] 
(—  Ohio  — ,  126  N.  E.  311.) 

Service  —  Power  of  OotMnission  —  Abandonment  of  service. 

1.  The  Act  of  Mareh  21,  1917  (107  0.  L.  525),  authorizes  abandon- 
ment of  a  part  of  an  interurban  line  where  the  Public  Utilities  Com- 
mission la  satisfied  that  such  would  be  reasonable,  having  due  regard 
to  the  welfare  of  the  public  and  the  cost  of  operating  the  service  or 
facHity.  ' 

Service  -^  Abandonment  -«  Tem,porary  discontinuance. 

2.  The  fact  that  a  railroad  has  discontinued  service  over  a  part 
of  its  main  track  for  a  short  period  immediately  prior  to  its  applica- 
tion to  abandon,  will  not  deprive  it  of  that  right,  provided  such  track 
has  been  operated  for  five  years  previous  to  such  application. 

Service  —  Abandonment  —  JVhat  constitutes. 

3.  Because  of  the  continued- use  of  service  and  the  subjection  of 
such  service  to  the  authority  of  the  Public  Utilities  Commission,  under 
the  facts  disclosed  in  this  case,  there  was  no  Toluntary  abandonment 
of  the  old  route  in  controversy. 

[December  0,  1919.] 

Headnotes  by  the  OouBT. 
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Writ  of  error  to  the  Public  Utilities  Commission  to  review 
an  order  in  proceeding  to  require  an  interurban  railway  to  re- 
store service  upon  -an  old  route,  which  order,  upon  a  counter- 
claim, authorized  the  railway  to  abandon  the  route  in  question; 
afSnned. 

Appearances:  Boyd,  Cannon,  Brooks  &  Wiekham  and  John 
B.  Chapman,  for  plaintiffs  in  error ;  Mather  &  Nesbitt^  for  de- 
fendant in  error,  Northern  Ohio  Traction  &  Light  Company. 

Prior  to  July  6,  1913,  the  Northern  Ohio  Traction  &  Light 
Company  operated,  as  a  part  of  its  general  system,  an  interarban 
railroad  between  Cleveland  and  certain  points  in  Summit  county, 
Ohio.  This  line  of  road  for  a  number  of  years  had  passed 
through  stations  known  as  Chittenden  Comers,  Xorthfield,  and 
Fells  Switch,  all  located  in  Summit  county,  the  village  of  North- 
field  lying  substantially  midway  between  Chittenden  and  Fells, 
the  distance  between  these  two  stations  approximating  7  miles. 
The  interurban  road,  then  operating  between  Chittenden  and 
Fells,  occupied  the  public  highway.  With  a  view  to  relocation 
of  that  portion  of  its  line  between  Chittenden  and  Fells,  the  Trac- 
tion company  in  1918  constructed  its  line  along  a  new  route  be- 
tween those  stations,  leaving  the  public  highway  which  it,  there- 
tofore, had  occupied  and  now  seeks  to  abandon.  Between  the 
two  stations  named  the  new  line  was  at  no  point  a  greater  dis- 
tance than  4,150  feet  from  that  of  the  old  route. 

After  July  6,  1913,  the  traction  company  operated  the  new 
route  with  both  limited  and  local  service  thereon,  but  operated 
local  cars  only  over  the  old  right  of  way  between  Chittenden  and 
Fells  until  September  21,  1918,  when  it  discontinued  operation 
of  all  cars  on  its  old  line  between  Chittenden  and  Fells;  where- 
upon the  complainant  filed  its  complaint  with  the  Ptiblic  Util- 
ities Commission  against  the  traction  company,  alleging  the  disr 
continuance  of  service  over  the  old  line,  and  asking  that  the  trac- 
tion and  light  company  be  required  to  reinstate  and  continue  the 
operation  of  its  railroad  over  the  old  route  between  Chittenden 
and  Fells. 

The  defendant  company  filed  its  answer  alleging  that  by  pj'op' 
er  action  taken  by  its  officers  and  directors  it  had  relocated  its 
line  of  railway  between  the  points  mentioned ;  that  because  of 
following  the  curves  and  grades  of  the  highway  its  operation 
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over  the  old  route  was  extremely  dangerous  and  caused  great  an- 
noyance to  public  travel;  that  it  had  obtained  the  authority  of 
the  Public  Utilities  Commission  to  finance  the  construction  of 
its  new  line  between  Chittenden  and  Fells ;  and  that  in  pursuance 
of  that  authority  such  relocation  was  made  over  a  private  right 
of  way  acquired  by  it. 

The  defendant  in  its  answer  also  filed  a  cross<M>mplaint  stat- 
ing that,  if  the  Commission  should  be  of  the  opinion  that  the  oM 
line  had  not  been  abandoned,  or  could  not  be  lawfully  abandoned 
without  its  order,  in  such  event  the  company  applied  for  an  order 
authorizing  it  to  abandon  its  tracks  on  the  old  route. 

After  a  full  hearing,  the  Public  Utilities  Commission  author- 
ized the  defendant  company  to  abandon  its  old  line  of  track  and 
service  of  facilities  thereon  between  Chittenden  and  Fells,  and 
refused  to  order  a  restitution  of  the  services  discontinued  by  the 
company  on  September  21,  1918.  Thereupon  the  village  of 
Northfield  filed  its  petition  in  error  in  this  court  asking  that  the 
order  of  the  Public  Utilities  Commission  be  reversed  or  vacated. 

Jones,  J. :  The  traction  company  challenged  the  jurisdiction 
of  the  Commission  for  the  reason  that  it  had  relocated  that  por- 
tion of  its  main  line  between  Chittenden  and  Fells,  and  aban- 
doned its  old  route,  prior  to  the  passage  of  the  Act  of  March  21, 

1917,  and,  therefore,  the  Commission  had  no  jurisdiction  to  en- 
tertain the  application  of  plaintiff  in  error. 

[1]  This  claim  is  not  supported  by  the  record.  After  the  re- 
location of  the  line  in  1913,  while  the  traction  company  did  aban- 
don cei-tain  of  its  facilities,  including  the  use  of  limited  cars 
over  the  old  route  between  the  stations  named,  it  still  continued 
the  operation  of  local  sendee  over  the  old  route  between  Chitten- 
den and  Fells.    This  service  was  continued  until  September  21, 

1918,  when  it  attempted  to  discontinue  service  entirely.  The 
record,  therefore,  discloses  that  all  that  was  abandoned  was  the 
utilization  only  of  part  of  its  service  and  facilities  on  the  old 
line.  Furthermore,  the  traction  company  subjected  itself  to  the 
jurisdiction  of  the  Commission  in  1914,  in  a  proceeding  before 
the  Commission,  wherein  this  village  had  complained  of  the  serv- 
ice and  facilities  established  and  maintained  over  the  old  line. 
In  that  proceeding  the  Commission,  in  accord  with  an  amicable 
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agreement  Altered  into  between  the  parties,  ordered  the  further 
installation  of  local  service  over  the  old  rout^.  Loeal  service  was 
thereafter  maintained  until  long  after  the  passage  of  the  Act  of 
March  21,  1917  (107  O-  L.  525),  whidi  enlarged  the  powers  of 
the  C(xnmission  with  reference  to  the  abandonment  of  service 
and  facilities  by  interurban  and  other  railroads.  Section  2  of 
that  act  (§  504 — 3,  Greneral  Code)  is  as  follows: 
•  "Any  such  company  desiring  to  abandon  or  close  for  traffic 
any  part  of  its  line,  main  track  or  tracks  or  depot,  shall  first  make 
application  to  the  Public  Utilities  Commission  in  writing,  who 
shall  thereupon  cause  reasonable  notice  thereof  to  be  given,  stat- 
ing the  time  and  place  fixed  by  the  Conmiission  for  the  hearing 
of  said  application.  Upon  the  hearing  of  said  application  said 
Commission  shall  ascertain  the  facts  and  make  its  findings  there- 
on, and  if  such  facts  satisfy  the  Commission  that  the  proposed 
abandonment  or  closing  for  traific  is  reasonable,  having  due  re- 
gard to  the  welfare  of  t^e  public  and  the  cost  of  operating  the 
service  or  facility,  they  may  allow  the  same;  otherwise  it  shall  be 
denied,  ordf  the  facts  warrant,  the  application  may  be  granted 
in  a  modified  form.  Provided,  however,  that  should  the  applica- 
tion ask  for  the  abandonment  of  any  main  track  in  such  manner 
as  to  result  in  the  permanent  abandonment  of  service  between 
any  two  points,  no  application  shall  be  granted  unless  the  com- 
pany shall  have  operate  said  track  for  a  period  of  at  least  five 
years,"  etc. 

Acting  under  the  authority  of  that  law,  the  traction  company 
filed  its  cross-complaint,  asking  that  it  be  permitted  to  abandon 
service  on  the  old  route  between  Chittenden  and  Fells. 

The  section  of  the  law  quoted  declares  that,  if  upon  full  hear- 
ing the  facts  satisfy  the  Commission  that  the  proposed  abandon- 
ment is  reasonable,  having  due  regard  to  the  welfare  of  the  pub- 
lic and  the  cost  of  operation,  the  Commission  may  allow  such 
abandonment.  Upon  these  features  there  was  a  full  hearing 
before  the  Commission.  The  Commission  found  that  at  no  point 
was  the  new  line  more  than  4,150  feet  from  the  old  route;  that 
about  700  people  of  all  ages  lived  within  a  zone  of  1^  miles  on 
either  side  of  the  old  route  along  its  entire  length ;  that  the  re- 
ceipts from  the  operation  of  cars  at  certain  periods  of  the  year 
were  hardly  enough  to  pay  for  the  power  alone;  and  that  the 
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6perati<m  of  the  cari^  between  the  stations  named  not  only  was 
improfitaU^  but  was  maintained  at  a  ooosideraUe  loss.  It  was 
explicitly  found  by.  the  Commission  that,  while  there  might  be 
inconvenience  to  the  patrons  who  availeij  themselves  of  the  serv- 
ice rendered  by  the  company  over  the  old  line  of  track,  it  was  a 
greater  economic  waste  to  compel  the  company  to  operate  the  old 
line  of  railway  at-a  loss  when  the  patrons  thereof  could  be  "served 
by  the  defendant  company's  cars  operating  over  the  relocated  or 
new  track  having  stops  at  all  of  the  public  roads  crossed  by  the 
old  line  of  track,  six  in  number,  together  with  four  additional 
stops  intermediate  between  said  points  or  stations  of  Chittenden 
and  Fells."  The  finding  of  the  Commission  discloses  that  it  con- 
sidered all  the  circumstances  and  conditions  existing  relative  to 
the  necessity  of  the  service  and  tracks  sought  to  be  abandoned, 
including  the  facilities  for  serving  the  public  of  that  vicinity 
over  the  new  route. 

Upon  review  of  this  record  we  do  not  think  the  Commission 
erred  in  authorizing  the  abandonment  of  the  old  line  of  track 
and  service  between  Chittenden  and  Fells. 

[2]  Because  the  traction  company  discontinued  its  entire 
service  from  September  21,  1918,  until  this  complaint  was  filed 
in  the  month  of  October  following,  the  plaintiff  in  error  contends 
that  the  statute  is  available  only  to  those  companies  "desiring  to 
abandon,"  and  that  the  act  is  not  available  to  a  company,  which, 
as  in  this  case,  had  already  abandoned  its  line  for  a  short  period 
previous  to  its  application  to  do  so. 

This  construction  of  the  statute  is  too  narrow.  The  statute 
does  not  in  terms  require  that  the  track  shall  be  operated  for  a 
period  of  five  years  or  more  immediately  prior  to  the  application 
for  abandonment.  The  act  is  broad  and  comprehensive.  It  pro- 
vides that  the  application  shall  not  be  granted  unless  the  company 
"shall  haie  operated  said  track  for  a  period  of  five  years."  This 
part  of  the  track  had  been  in  operation  in  some  form  for  a  period 
of  twenty-four  years,  and  for  more  than  five  yeai-s  after  reloca- 
tion of  its  new  line  in  1913. 

[3]  The  legislative  purpose  in  fixing  the  period  at  five  years* 
time  was,  no  doubt,  to  establish  a  fixed  period  in  order  to  test  the 
requirements  of  the  statute,  and  in  the  light  of  the  surrounding 
conditions  and  circumstances  affecting  operation  to  enable  the 
P.U.R!l920a  69 
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Ocnnmissioii  to  ascertain  facts  satisfying  it  that  the  proposed 
abandonment  and  closing  of  the  road  f<nr  traffic  was  reasonable^ 
having  in  view  the  public  welfare  and  operative  cost 

The  order  of  the  Commission  is  affirmed. 

Order  affirmed. 

Nichols^  0.  J.9  and  Matthias  Johnson,  WanamakeTi  and  Bob- 
inson,  JJ.,  concur. 

Merrell^  J.i  not  participating. 


OHIO  SUPREME  COURT* 

CITY  OF  LIMA 

V. 

PUBLIC  UTILITIES  COMMISSION. 

[No.  16374.1 
(—  Ohio  — ,  126  N.  E.  818.) 

ConBtitutional  law  -»  Impairment  of  contract  *  Franchise  rates, 

1.  Section  4,  article  XVIII.  of  the  Constitution  of  Ohio  authorises 
municipalities  to  contract  with  public  utilities  for  their  product  or 
service  to  be  furnished  to  the  municipality  or  its  inhabitantB,  and  when 
such  contract,  duly  executed,  fixes  the  rate  and  charge  for  furnishing 
such  product,  the  Public  Utilities  Commission  of  the  state  is  not  em- 
powered to  authorize  such  public  utility  to  exact  the  payment  of  % 
rate  or  charge  in  excess  of  that  agreed  upon. 

Constitutional  law  *  Impairment  of  contract  -»  ViolaUon  •-  AddMon 
of  readiness'tO'Serve  charge. 

2.  Where  a  gas  company  enters  into  a  contract  with  a  municipalitj 
and  thereby  agrees,  for  a  term  of  three  years,  to  furnish  gas  to  such 
municipality  and  its  inhabitants  at  a  rate  and  charge  therein  stipu- 
lated, it  being  further  agreed  that  no  meter  rental  shall  be  charged 
by  the  company,  the  exaction  of  a  "readiness-to-serve"  charge,**  in  addi- 
tion to  the  rate  agreed  upon,  is  violative  of  the  terms  of  the  contract 
and  cannot  be  validated  by  an  order  of  the  Public  Utilities  Commission. 

[December  23,  1919.] 

Headnotes  by  the  Coubt. 

Writ  of  error  to  the  Public  Utilities  Commission  to  review  an 
order  granting  an  application  for  approval  of  schedule  of  rates 
increasing  rates  beyond  amount  fixed  in  frandiise;  reversed. 

P.U.R.1920C. 
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Appearances :  Melvin  0.  Light  and  W.  H.  Leete,  for  plaintifF 
in  error;  John  G.  Price,  Attorney  General,  and  Edward  E.  Com, 
for  defendant  in  error;  Wheeler  &  Bentlej,  f or  Lima  Natoral 
Oas  Company. 

'  An  ordinance  of  the  eily  of  Lima,  dnly  passed,  fixed  the  price 
tihat  might  be  charged  for  natural  gas  furnished  the  consumers 
thereof  in  that  city  for  a  period  of  three  years  from  and  after 
September  1,  1918.  The  essential  provisions  of  that  ordinance 
are  as  follows:  Such  company  may  be  entitled  to  charge  for  nat- 
ural gas,  furnished  to  the  citizens  and  public  buildings,  a  rate' for 
the  months  of  November,  December,  January,  February,  March, 
and  April  not  exceeding  50  cents  per  1,000  cubic  feet  for  all  nat- 
ural gas  consumed  up  to  and  including  the  first  25,000  cubic 
feet;  for  all  gas  consumed  between  25,000  and  30,000  cubic  feet 
60  cents  per  1,000  feet ;  for  all  gas  consumed  in  excess  of  30,000 
cubic  feet  70  cents  per  1,000  cubic  feet;  for  the  months  of  May, 
June,  July,  August,  September,  and  October  a  rate  not  exceed- 
ing 50  cents  for  each  1,000  cubic  feet ;  and  no  meter  rental  shall 
be  charged  by  any  company  or  companies  furnishing  natural  gas 
imder  this  ordinance. 

The  Lima  Natural  Gas  Coiupany  in  writing  duly  signified  iU 
consent  to,  and  acceptance  of,  such  ordinance  and  declared  its 
purpose  to  furnish  gas  thereunder,  and  did  furnish  gas  to  the 
consumers  thereof  in  Lima,  Ohio,  under  the  terms  and  conditions 
set  forth  in  such  ordinance. 

Thereafter,  on  May  29,  1919,  said  gas  company  filed  with  the 
Public  Utilities  Commission  its  application  for  approval  of  its 
schedule  of  rates  for  gas  therewith  presented,  which  were  the 
rates  prescribed  by  said  ordinance,  with  the  addition  thereto  of 
a  "readiness-to-serve  charge  of  35  cents  per  month,"  the  same  to 
be  eifective  from  July  1,  1919.  Objection  to  the  approval  of 
the  proposed  "readiness-to-serve  charge"  contained  in  said  sched- 
ule, and  to  the  consideration  thereof  by  the  Public  TJtilities  Com- 
mission, was  made  by  the  city  of  Lima.  Hearing  was*  had  upon 
the  issue  joined  by  such  application  and  objection  thereto,  where- 
upon the  Commission  found  that  "such  a  financial  device  or 
charge  is  not  provided  for,  nor  prohibited  by,  the  ordinance  of 
the  city  of  Lima,  Ohio,  regulating  the  rates  and  charges  which 
the  applicant  may  impose  and  collect  for  the  furnishing  of  such 
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^rviee  in  said  city/'  aad  it  further  foand  such  charge  to  be  prac- 
ticable and  advantageous  to  the  parties,  and  entered  its  <»der  ap* 
proving  the  same.  Thereaf ter,  an  application  for  rehearing  hay- 
ing been  denied  by  the  Commission,  this  proceeding  in  error  was 
instituted  to  reverse  said  order  on  the  ground  that  the  Commis- 
sion  had  no  jurisdiction  in  the  premises,  and  that  its  order  there- 
in is  unjust  and  unreasonable. 

Matthias,  J.:  [1]  The  city  challenges  not  only  the  finding 
and  order  of  the  Commission  wherein  it  approved  the  schedule 
filed  by  the  gas  company  and  thereby  authorized  it  to  charge  and 
collect  from  each  consumer  of  gas  in  the  city  of  Lima  a  "readi- 
ness-to-serve charge  of  35  cents  per  month/'  but  further  chal- 
lenges the  jurisdiction  of  the  Commission  to  hear  and  determine 
the  application  of  the  gas  company  for  the  approval  of  that  pro- 
vision in  its  schedule  of  rates. 

,  Te  question  is  thus  squarely  presented  whether,  when  a  munic- 
ipality passes  an  ordinance  fixing  the  price  which  a  gas  com- 
pany may  charge  its  consimiers  within  such  municipality  for  gas 
for  a  period  of  three  years  thereafter,  including  a  provision  rela- 
tive to  meter  rental  charges,  and  the  gas  company,  in  writing, 
signifies  its  assent  to  and  acceptance  thereof,  a  contract  is  there- 
by entered  into  full  and  complete  and  binding  alike  upon  the 
municipality  and  upon  the  gas  company,  or  whether  fehe  gas  com- 
pany during  such  period  of  three  years  covered  by  the  ordinance 
and  acceptance  may  exact  a  "readiness-to-serve  charge"  in  addi- 
tion to  the  rate  agreed  upon,  and  whether,  under  the  circum- 
stances stated,  the  Public  Utilities  Commission  has  any  author- 
ity to  validate  such  additional  charge. 

For  many  years  a  statute  has  been  in  force  and  operation  in 
this  state  substantially  as  now  set  forth  in  §§  3982  and  3983  Gen- 
eral Code,  authorizing  the  council  of  a  municipality  to  regulate 
the  price  which  electric  lighting  companies  may  charge  for  elec- 
tric light  or  gas  companies  may  charge  for  gas  furnished  to  the 
citizens  thereof  and  containing  the  further  provision  that  when 
such  prices  are  so  fixed  for  a  period  not  exceeding  ten  years,  and 
the  company  desiring  to  furnish  electricity  or  gas  assents  thereto 
by  written  acceptance  such  company  shall  in  no  event  charge 
more  for  electric  light  or  gas  than  the  price  so  specified,  and  the 
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council  shall  not  require  the  company  to  furnish  electridty  or 
gas  at  a  less  price  during  the  period  of  time  agreed  upon. 

The  Constitution  of  the  state,  as  amended  in  1912  (§4^  art 
18),  expressly  authorizes  municipalities  to  enter  into  contracts 
for  the  product  or  seinrice  of  any  public  utility,  and  it  must  be 
conceded  that  the  acceptance  by  the  utility  company  of  the  price 
and  terms  prescribed  by  an  ordinance  of  a  municipality  com- 
pletes a  contract  between  the  municipality  and  the  utility  com- 
pany which  is  now  authorized  by  the  express  terms  of  the  Consti- 
tution. This  court  held  in  the  recent  case  of  Ohio  River  Power 
Co.  V.  Steubenville,  99  Ohio  St  421,  124  N.  E.  246,  that  where 
the  price  of  electric  current  for  light  and  other  purposes  is  fixed 
by  ordinance,  and  the  company  duly  files  its  written  acceptance 
thereof,  such  ordinance  and  acceptance  constitute  a  contract  be- 
tween the  municipality  and  the  company,  binding  on  both  parties 
during  the  term  named  in  the  ordinance. 

It  is  elementary  that  the  consideration  expressed  in  a  contract 
is  presumed  to  be  the  full  and  entire  consideration  for  the  serv- 
ices therein  agreed  to  be  rendered,  or  for  the  material  or  commod- 
ity therein  agreed  to  be  furnished  and  delivered.  In  this  case 
the  record  discloses  that  a  gas  rate  ordinance  passed  July  20, 
1915,  was  i*epealed  at  the  time  the  ordinance  here  in  question 
was  passed;  that  such  ordinance  prescribed  a  rate  of  33  cents 
per  1,000  cubic  feet,  with  a  service  charge  of  50  cents,  which 
included  the  first  1,000  cubic  feet  of  gas  used,  or,  in  other  words, 
a  minimum  charge  of  50  cents.  That  ordinance  did  not  expire 
for  three  years,  but  it  was  repealed  and  a  new  ordinance  granting 
tlie  company  a  very  material  increase  of  rates  was  adopted  upon 
die  application  of  the  company  and  for  the  purpose  of  meet- 
ing changed  conditions.  In  the  latter  ordinance,  there  is  no  pro- 
vision for  either  a  minimum  charge  or  a  ^^readiness-to-serve 
charge,"  but  there  is  an  express  provision  that  "no  meter  rental 
rate  shall  be  charged  by  any  company  or  companies  furnishing 
natural  gas  under  this  ordinance."  There  is  clearly  manifested 
the  agreed  purpose  and  intent  that  all  charges  to  be  made  for 
furnishing  gas  should  be  and  were  merged  in  the  rate  stipulated. 
Any  further  charge  exacted  by  the  gas  company  from  its  eonsum- 
ens  no  matter  what  such  additional  charge  be  denominated, 
whether  it  be  called  a  charge  or  rate  or  financial  devioe,  would 
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be  oontrary  to,  and  in  direct  violation  of,  the  express  terms  of  the 
contract  between  the  municipality  and  the  gas  company.  The 
imposition  of  a  "readiness-tOHBerve  charge"  in  this  instance  in 
addition  to  the  agreed  rate,  would  result  in  charging  every  con- 
sumer, not  50  cents,  the  agreed  rate,  but  85  cents,  for  the  first 
1,000  cubic  feet  of  gas. 

The  right  to  contract  for  the  product  or  service  of  a  public 
utility  necessarily  includes  the  right  and  authority  to  agree  upon 
rates  and  charges.  There  can  be  on  virtue  in  the  right  conferred 
upon  municipalities  to  contract  for  the  product  or  service  of  a 
public  utility  company  if  it  is  powerless  to  agree  upon  the  rate 
or  price  to  be  paid  therefor,  or  if,  after  such  agreement  is  made, 
and  during  the  period  covered  by  the  contract,  its  terms  may  be 
materially  altered  by  the  Public  Utilities  Commission.  Aside 
from  the  proposition  that  the  right  to  make  such  contract  is  now 
conferred  by  constitutional  provision,  it  is  to  be  borne  in  mind 
that  the  powers  of  the  Public  Utilities  Commission  are  conferred 
by  statute,  and  it  possesses  no  authority  other  than  that  thus 
vested  in  it  Cincinnati  v.  Public  Utilities  Commission,  96  Ohio 
St  270, 117  N.  E.  381,  and  Washington  v.  Public  Utilities  Com- 
mission, 99  Ohio  St  70,  P.U.R.1919F,  866,  124  N.  E.  46. 

[2]  The  Commission  based  its  action  upon  the  terms  of  § 
614 — 17,  Page  &  A.  General  Code,  which  provides,  in  substance, 
that  ^^nothing  in  this  act"  shall  be  taken  to  prc^ibit  the  public 
utility  from  providing  any  other  financial  device  that  may  be 
practicable  or  advantageous  to  the  parties  interested,  provided 
the  same  be  filed  with  and  approved  by  the  Commission.  But  it 
must  be  observed  that  it  is  expressly  provided  by  §  614 — 47, 
Creneral  Code,  that  "this  act,"  by  which  is  meant  the  Public  Util- 
ities Act,  of  which  §  617 — 17  is  a  part,  shall  not  apply  to  prices 
fixed  under  §§  3644,  3982,  and  3983,  General  Code,  except  as 
provided  in  §§  614 — 44,  614 — 4:5,  and  614 — 48,  neither  of  which 
confers  any  authority  whatever  upon  the  Public  Utilities  Com- 
mission to  act  where  the  utility  accepted  the  rate  fixed  by  ordi- 
nance, except  in  the  event  of  a  complaint  being  filed  by  the  elec^ 
tors  of  the  municipality,  as  therein  provided. 

This  court  held  in  the  SteubenviUe  case,  Mpra,  that  by  the 
provisions  of  §  614 — 47,  General  Code,  sudi  contracts  are  specifi- 
cally exempted  from  the  operation  of  th»  statutes  of  thb  state 
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defining  flie  powers  and  duties  of  the  Public  Utilities  Commis- 
sion in  relation  to  the  rate,  price,  charge,  toll,  or  rental  that  such 
public  utility  may  charge,  demand,  exact,  or  collect  for  any  serv- 
ice rendered  or  to  be  rendered  by  it.  But,  even  if  the  rates  and 
charges  stipulated  in  such  contracts  were  not  specifically  exempt 
from  the  consideration  and  action  of  the  Commission,  the  au- 
thority to  enter  into  a  contract  such  as  that  under  review  being 
now  expressly  conferred  by  constitutional  provision,  any  statute 
which  purports  to  modify  or  restrict  the  power  thus  conferred 
would  be  in.  conflict  therewith  and  must  fall. 

It  follows  that  the  exaction  of  the  "readiness-to-serve  charge" 
incorporated  in  the  schedule  of  rates  filed  by  the  gas  company, 
in  addition  to  the  rate  agreed  upon,  is  violative  of  the  terms  of 
the  contract^  and  that  it  cannot  be  validated  by  any  order  of  the 
Public  Utilities  Commission.  The  order  of  the  Commission  is, 
therefore,  reversed. 

Order  reversed. 

Nichols,  C.J.,  and  Jones,  Johnson,  Wanamaker,  Robinson, 
and  Merrell,  JJ.,  concur. 


WASHINGTON  PUBLIC  SEIRVICE  COMMISSION. 

PUBLIC  SERVICE  COMMISSION  EX  EEL.  CITY  OF 
BBEMEETON 

V, 

NORTH  PACIFIC  PUBLIC  SERVICE  COMPANY. 

[No.  4950.] 

Service  —  EiectrioUy  — >  Tranemisaian  line8  —  InterruptUm. 

1.  The  fact  tliat  powder  upon  which  a  city  relies  for  its  electric 
•enrice,  ia  transmitted  over  a  line  92  miles  in  length,  passing  through 
a  heavily  timbered  belt  of  country,  naturally  results  in  interruptions 
regardless  of  reasonable  care  on  the  part  of  the  utility. 

Service  —  Electricity  —  Standby  plant  —  Steam. 

2.  An  auxiliary  steam  plant  is  of  no  value  in  curing  brief  inter- 
ruptions in  electric  service,  since  nearly  one  hour's  time  is  required  to 
get  a  steam  plant  into  operation. 

[April  16,  1920.] 
P.U.IL1920O. 
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Investigation  relative  to  electric  service  l>eing  rendered  by 
defendant  company ;  jurisdiction  continued. 

By  the  Commission:  This  matter  came  on  for  hearing  at 
Bremerton,  Washington,  on  the  Ist  day  of  April,  1920,  before 
Commissioner  E.  V.  Kuykendall,  Chairman,  and  Commissioner 
Frank  R.  Spinning,  the  Commission  being  represented  by  Z.  E. 
Merrill,  E.  J.  Delbridge,  official  reporter,  the  city  of  Bremerton 
being  represented  by  H.  E.  Gorman,  city  attorney,  the  respond- 
ent by  Judge  T.  L.  Stiles,  attorney. 

Witnesses  were  sworn  and  examined  and  documentary  evi- 
dence introduced  and  the  Commission,  being  fully  advised  in  the 
premises,  makes  and  enters  the  following  findings  of  fact,  opin- 
ion, and  order. 

Findings  of  Pact 

I. 

That  the  city  of  Bremerton  is  a  municipal  corporation  of  the 
third  class,  organized  under  the  laws  of  the  state  of  Washington. 

n. 

That  the  Xorth  Pacific  Public  S»vice  Company,  respondent 
herein,  is  a  corporation  organized  imder  the  laws  of  the  state  of 
Washington  for  the  purpose  of  manufacturing,  conveying,  and 
selling  electric  current  for  light  and  power  in  the  city  of  Brwner- 
ton  and  other  places  in  the  state  of  Washington. 

III. 

The  power  is  supplied  to  the  people  of  Bremerton  by  the  ITorth 
Pacific  Public  Sei*vice  Company.  This  company  owns  the  dis- 
tribution system  and  also  a  small  steam  plant  consisting  of  thi-ee 
turbo  generating  units  capable  of  developing  400  kilowatts. 

This  plant  has  been,  and  still  is,  used  only  for  supplying  stand- 
by service,  the  North  Pacific  Public  Service  Company  purchasr 
ing  its  power  from  the  Northwestern  Power  &  Manufacturing 
Company.  The  plant  of  the  latter  company  is  located  on  the  El- 
wha  river  near  Port  Angeles  and  the  capacity  of  the  development 
IS  6,000  kilowatts.  Power  at  66,000  volts  is  transmitted  from 
the  plant  to  the  crosaing  of  Hoods  canal  at  the  NaiTows  near 
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Port  Gamble,  at  which  point  the  valtage  is  stepped  down  to  12,- 
000  volta  and  the  crossing  made  by  means  of  a  three  conductor 
submarine  cable.  At  the  southern  terminus  of  the  crossing  the 
voltage  is  once  more  stepped  up  to  66,000  at  which  voltage  the 
power  is  carried  to  the  substation  at  Bremerton.  The  entire 
length  of  the  transmission  line  from  Elwha  to  Bremerton  is  92 
miles.  It  is  a  single  three  phase  line  of  wooden  pole  construction. 
The  cable  used  in  crossing  Hoods  canal  is  9,000  feet  in  length 
and  the  maximum  depth  is  about  400  feet  The  transformer 
capacity  at  Bremerton  is  1,500  kilowatts. 

IV. 

Besides  the  standby  service  furnished  from  the  steam  plant  of 
the  North  Pacific  Public  Service  Company,  a  like  service  is 
furnished  from  the  steam  plant  at  the  Puget  Sound  navy  yard. 
This  standby  service  is  made  available  to  the  Bremerton  con- 
sumers through  the  terms  of  a  contract  existing  between  the  Puget 
Sound  navy  yard  and  the  Northwestern  Power  &  ^Manufacturing 
Company.  The  navy  yard  buys  approximately  1,000  kilowatts 
of  power  from  the  Northwestern  Company  and  in  turn  feeds 
power  back  over  the  company's  line  when  for  any  reason  the  com- 
pany is  unable  to  furnish  power.  The  plant  at  the  navy  yard 
c(Hisists  of  four  steam  driven  units  with  a  total  capacity  of  5,- 
000  kilowatts. 

V. 

'  Clause  9  of  the  contract  between  the  Northwestern  Power  k 
Manufacturing  Company  for  the  use  of  electric  energy  at  the 
Puget  Sound  navy  yard  reads  as  follows  : 

^'It  18  further  mutually  understood  and  agreed  by  and  between 
the  parties  hereto  the  party  of  the  first  part  hereby  grants  to  the 
party  of  the  second  part  the  use  of  the  transmission  system  of  the 
party  of  the  first  part  between  the  navy  yard  and  Keyport  in 
the  event  of  an  interruption  of  service  from  any  cause  over  the 
system  of  the  party  of  the  first  part.  In  such  event,  the  custom- 
ers of  the- party  of  the  first  part  may  take  power  from  this  system 
until  regular  service  is  restored,  always  providing  that  the  pow- 
er plant  of  the  navy  yard  has  excess  power  available  at  that 
time  and  the  cost  of  such  power  furnished  the  party  of  the  first 
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part  shall  be  determined  and  deducted  from  the  monthly  bill  in 
accordance  with  the  cost  to  the  GoTemment,  which  shall  not  be 
less  than  the  average  rate  per  kilowatt  hour  to  the  second  partv 
for  the  power  supplied  by  the  first  party  under  this  agreement 
for  the  month  in  which  such  interruption  occurs." 

Under  the  provisions  of  this  clause  the  North  Pacific  Public 
Service  Company  as  a  customer  of  the  party  of  the  first  part, 
the  Northwestern  Power  &  Manufacturing  Company  may  take 
power  from  the  energy  furnished  to  the  line  of  the  Northwestern 
Company  by  the  navy  yard  at  times  of  interruptions  to  the  reg- 
ular service,  provided  that  the  power  plant  at  the  navy  yard  has 
excess  power  available  at  such  times. 

VL 

TMiile  there  have  been  times  in  the  past  during  which  no  ex- 
cess power  at  the  navy  yard  was  available,  the  testimony  of  those 
in  charge  of  the  Navy  Yard  plant  indicates  that  in  the  future 
there  is  a  strong  probability  that  the  navy  yard  plant  will  l)e 
able  to  furnish  standby  service  in  case  of  interruptions  in  the 
system  of  the  Northwestern  Power  &  Manufacturing  Company. 
The  transformer  capacity  at  the  Bremerton  substation  is  not 
sufficient  to  properly  take  care  of  the  peak  loads  of  both  the  citv 
and  the  navy  yard  but  this  condition  promises  to  be  remedied  in 
the  near  future  as  the  navy  yard  has  purchased  transformers 
which  will  be  installed  in  a  separate  substation. 

vn. 

From  October  20th  to  24th,  1919,  the  service  at  Bremerton 
was  impaired  due  to  low  water  in  the  reservoir  at  the  Elwha  plant. 
This  condition  was  occasioned  because  of  necessary  repair  work 
on  the  dam  and  was  a  condition  which  had  not  arisen  at  any  pre- 
vious time  nor  has  it  occurred  subsequently  to  that  time.  It  w 
a  condition  of  temporary  character  not  likely  to  occur  in  the 
future, 

VIIL 

The  records  of  the  North  Pacific  Public  Service  Company 
were  examined  over  a  period  of  three  and  one-half  years  from 
September  1,  1916  to  March  1,  1920.     This  examination  ^^ 
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doees  that  no  interruptions  to  the  service  of  the  iN'orth  Pacific 
Company  occurred  which  do  not  coincide  with  interruptions  to 
the  serrice  of  the  Northwestern  Company, 

IX. 

At  times  during  the  year  1919,  serious  interruptions  to  the 
service  furnished  the  consumers  of  the  North  Pacific  Public 
Service  Company  have  occurred.  Such  interruptions  have  been 
caused  primarily  by  failure  of  facilities  of  the  Northwestern 
Power  &  Manufacturing  Company,  and  secondarily  because  of 
the  inability  of  the  North  Pacific  Public  Service  Company  and 
the  Northwestern  Company  through  the  contract  heretofore  re- 
ferred to  with  the  navy  yard  to  supply  standby  service  at  such 
times. 


The  greatest  number  of  interruptions  to  the  service  of  the 
North  Pacific  Public  Service  Company  as  well  as  the  longest 
total  duration  of  such  interruptions  for  any  one  month  occurred 
in  October,  1919.  It  was  during  this  month  that  repairs  were 
being  made  at  the  Elwha  dam  and  at  this  time  a  condition  existed 
which  prevented  the  North  Pacific  Company  from  obtaining  as- 
sistance from  the  navy  yard.  The  interruptions  which  occurred 
in  February,  1919^  were  due  to  cable  trouble  at  the  Hoods  canal 
crossing,  while  the  interruptions  in  August,  1919,  were  due  to 
the  same  causes.  A  new  cable  was  installed  October  22,  1919, 
and  interruptions  necessarily  occurred  during  the  installati(m 
of  this  cable. 

XL 

The  navy  yard  plant  has  recently  installed  a  3,000  kilowatt 
«team  turbo  generator  and  arrangements  have  been  made  for  the 
further  installation  of  more  boiler  capacity  at  that  point. 

Opinion,  -    ^      '^■ 

[1]  The  fact  that  the  power  upon  which  the  city  of  Bremer- 
ton relies  for  it9  service  is  transmitted  over  a  line  92  miles  in 
length  would  naturally  result  in  interruptions  regardless  of  rea- 
sonable care  on  the  part  of  the  Northwestern  Company.     The 
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testimonj  shows  that  this  line,  for  a  oonsiderable  distance,  passes 
through  a  heavily  timbered  belt  of  country  and  that  many  short 
interruptions  were  occasi<Mied  by  trees  falling  against  the  wires. 

The  testimony  also  shows  that,  in  the  opinion  of  the  managing 
officials  of  the  Northwestern  Company,  the  timber  has  been  so 
far  removed  that  no  further  interruptions  fnmi  this  source  are 
likely  to  occur. 

The  serious  interruptions  occasioned  by  repairs  on  the  dam  at 
Elwha,  the  removal  of  the  old  cable  across  Hoods  canal,  and  the 
installation  of  a  new  cable  are  not  likely  to  be  repeated  as  ths 
conditions  which  occasioned  them  have  been  remedied. 

[2]  No  evidence  was  introduced  which  tended  to  show  neg- 
ligence on  the  part  of  either  the  Northweetem  Company  or  the 
North  Pacific  Company  in  correcting  conditions  which  caused 
the  interruptions.  Taking  the  testimony  as  a  whole,  it  appears 
that  most  of  the  causes  of  interruptions,  which  have  heretofore 
occurred  at  Bremerton,  have  been  remedied  and  that  service  in 
Bremerton  for  a  number  of  months  passed  has  been  reasonably 
satisfactory.  Bremerton  is  so  situated  that  under  present  con- 
ditions it  is  almost  impossible  for  it  to  be  served  with  electricitr 
from  any  sources  other  than  those  which  are  now  furnishing 
service.  It  is  difficult  for  the  Commission  to  make  any  order  or 
require  the  installation  of  any  additional  equipment  that  would 
materially  improve  the  service  at  Bremerton  without  at  the 
same  time  substantially  increasing  the  capital  investment  which 
would  inevitably  result  in  an  increase  in  ^ates.  We  hesitate  to 
require  the  installation  of  a  larger  auxiliary  steam  plant  because 
of  the  present  excessive  cost  of  fuel  and  prevailing  high  prices 
for  such  equipment  and  for  labor.  Experience  has  shown  that 
an  auxiliary  steam  plant  is  of  no  value  in  curing  brief  interrap- 
tions  to  service.  About  one  hour's  time  is  required  to  get  a  steam 
boiler  in  operation,  and  the  vast  majority  of  interruptions  are 
of  less  duration  than  one  hour,  in  fact  most  of  them  lasting  wAj 
a  few  moments. 

The  testimony  shows  that  negotiations  are  pending  between 
the  North  Pacific  Public  Service  Company  and  lines  other  than 
the  Northwestwn  Company  for  securing  power  which  can  only 
be  furnished,  however,  by  the  construction  of  considerable  ex- 
tensions occasioning  a  large  expenditure  of  capitaL 
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The  testimony  shows  that  the  growth  of  the  city  of  Bremeiton 
has  beeti  very  rapid  during  the  past  two  years,  and  has,  in  many 
instances,  taxed  the  ability  of  the  North  Pacific  Public  Service 
Company  to  keep  pace  with  its  lines  and  equipment.  It  is  also 
true,  however,  that  the  rapid  growth  of  the  city  is  not  likely  to 
continue  and  that  from  this  time  on  there  will  be  only  a  normal 
increase  in  population. 

With  the  installation  of  a  3,000  kilowatt  steam  turbo  genera- 
tor nnit  at^the  navy  yard  and  the  further  installation  of  more 
boiler  capacity,  the  standby  service  furnished  from  this  source 
promises  to  be  much  more  dependable  in  the  future  than  it  has 
been  in  the  past.  The  unit  has  already  been  installed,  and  the 
additional  boilers  will  probably  be  installed  during  the  coming 
year.  This  will  make  an  installed  capacity  at  the  navy  yard 
plant  of  5,000  kilowatts  with  a  demand  of  approximately  3,000 
kilowatts,  and  from  all  of  the  evidence,  we  feel  that  it  is  im- 
probable that  a  condition  will  arise  in  the  future  in  which  the 
standby  steam  service  in  Bremerton  and  that  available  at  the 
navy  yard  will  not  be  able  to  take  care  of  any  serious  interrup- 
tions which  may  occur.  This  Commission  however,  intends  to 
retain  jurisdiction  of  this  cause  and  have  the  situation  watched 
and  studied  by  our  engineering  department  with  a  view  of  being 
in  a  position  to  enter  any  order  in  the  future  which  the  growth 
and  development  of  the  community  and  the  conditions  existing 
at  Bremerton  may  warrant. 

OEDER 

Wherefore  it  is  ordered,  that  the  North  Pacific  Public  Service 
Company  furnish  the  Public  Service  Commission  of  the  state  of 
Washington  with  a  statement  of  all  interruptions  which  have 
occun'ed  in  its  service  at  Bremerton  from  February  1,  1919  to 
the  <lay  of  the  hearing  on  April  1,  1920,  and  that  said  company 
also  furnish  a  statement  of  interruptions  every  two  weeks,  fol- 
lowing April  1,  1920,  until  the  further  order  of  the  Commission, 
saifl  statement  to  show  the  time  of  the  interruption,  the  duration, 
the  cause  thereof,  and  steps  taken  to  remedy  the  situation. 

It  is  further  ordered,  that  the  Commission  retain  jurisdiction 
of  this  cause  for  any  further  proceeding  or  order  which  the  facts 
may  warrant.  '      .     - 
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ARIZONA  CORPORATION  COMMISSION. 

BE  DESEBT  POWER  &  WATER  COMPANY. 
[Diocision  Na  1040,  Docket  No.  674-E-14.] 

Mehum  — >  Beawmablene^B  —  Faet&f  «»  P«st  eartUfigtt. 

1.  Hie  Arizona  CommUsion  anthorized  an  increase  in  electric 
rates,  although  it  appeared  that  the  company  had,  during  its  ezistenoe, 
earned  more  than  $53,000  in  excess  of  its  depreciation  reqniremeDti, 
operating  expenses,  and  a  10  per  omt  return  upon  the  value  of  the 
property,  as  accepted  by  the  Commission,  where  it  appeared  that 
becanse  of  the  increase  in  operating  expenses  there  was  not  at  the 
present  time  a  satisfactory  margin  between  the  total  reyenues  and 
such  operating  expenses. 

Vepi^eciaUan  —  Electricity  — >  Amount. 

2.  The  Arizona  Commission  fixed  the  depreciation  of  an  electric 
plant  at  4  per  cent  rather  than  at  the  6  per  cent  which  had  bees 
daimed  by  the  utility. 

[April  6,  1920.] 

Appugation  for  an  increase  in  electric  rates ;  granted. 

Appearances:  W.  A.  Richardson^  attorney  for  applicant;  A. 
6.  Allen,  attorney  for  the  Tom  Reed  Gold  Mines  Company,  R. 
L.  Alderson,  attorney  for  United  Eastern  Mining  Company,  Ben 
Ferguson,  engineer,  for  the  Commission. 

By  the  Commission:  This  is  an  application  by  Desert  Power 
&;  Water  Company  for  authority  to  increase  its  base  rate  for  elec- 
tricity by  the  amount  of  80  per  cent.  Hearing  was  had  in  the 
matter  October  27,  1919. 

Applicant  company  is  a  corporation  organized  under  the  laws 
of  the  state  of  Arizona  and  engaged  in  generating  electricity  at 
its  plant  in  Kingman  and  in  selling  electricity  to  mines  in  the 
Oatman  district,  to  mines  in  the  Chloride  district  and  to  local 
consumers  in  the  towns  of  Kingman  and  Chloride. 

In  Docket  No.  601  company  was  authorized  to  collect  a  9u^ 
<dLarge  of  16.5  per  cent  on  all  its  power  rates  for  dectricity  to 
the  mines.  In  tiiis  application  it  is  desired  to  increase  the  sur- 
charge to  80  per  cent  and  to  apply  it  to  all  customers  both  in' 
dustrial  and  ccxnmercial. 

The  Tom  Reed  Gold  Mines  Company  and  the  United  Eastern 
Mining  Company  appeared  to  protest  against  granting  of  appU' 
cation. 
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In  support  of  its  application  Desert  Power  &  Water  Company 
£led  various  statements  of  revenues  and  expanses  for  the  period 
of  January  1, 1919,  to  September  30,  1919,  in  addition  to  which 
our  records  in  previous  cases  and  the  sworn  annual  statement 
of  applicant  shows  similar  information  in  considerable  detail  by 
years  since  January  1,  1911,  We  have  considered  all  such  state- 
ments in  connection  with  this  application.  It  is  shown  that  op- 
erations for  nine  months  ending  September  30,  1919,  resulted 
in  an  operating  deficit  of  $5,670.99,  which  extended  to  the  basis 
of  one  year  would  have  amounted  to  $7,566.19. 

In  Docket  No.  361  the  Commission  fixed  a  tentative  basis  for 
fair  return  in  the  amount  of  $600,000  which,  with  additions 
from  the  date  of  our  report  to  December  31,  1917,  made  a  valua- 
tion which  we  have  accepted  for  rate-making  purposes  as  of  Jan- 
uary 1,  1918,  of  $613,750.29.  Additions,  were  reported  to  us 
for  the  year  1918  in  the  amount  of  $13,750.29  and  for  1919  in 
the  amount  of  $10,859.55,  making  a  value  as  of  January  1,  1920, 
of  $638,360.13,  10  per  cent  of  which  would  be  $63,836.01,  which 
might  serve  as  a  basis  of  fair  net  return. 

In  the  interval  between  the  submission  of  this  case  by  parties 
in  interest  and  the  preparation  of  this  report  and  order,  com- 
pany's sworn  annual  statement  for  the  year  ending  December  31, 
1919,  was  filed.  Instead  of  showing  an  operating  deficit  in  ex- 
cess of  $7,000  which  might  have  been  anticipated  from  opera- 
tions for  nine  months  ending  September  30,  1919,  the  report 
shewed  a  net  operating  revenue  of  $4,330.30.  Although  the 
amount  is  small  the  increase  in  the  rate  of  earning  is  c(Hxsiderable 
and  seems  to  be  due  in  part  to  greater  gross  revenue  than  was 
anticipated  and  in  part  to  decrease  in  operating  expense,  particu- 
larly in  the  item  pf  general  expense  which  has  been  diminished 
by  an  amount  in  excess  of  $10,000  per  annum. 

[1]  We  have  reviewed  operations  of  applicant  heretofore  in 
various  orders,  particularly  in  our  orders  in  Dockets  Nos.  361 
and  501,  and  we  have  shown  that  prior  to  1917  at  least  earnings 
were  in  excess  of  a  fair  return  and  while  such  excessive  earnings 
have  been  oSaet  to  a  oonsiderable  extent  by  deficiencies  in  earn- 
ings, since  1917  an  analysis  of  the  exhibits  shows  that  there  still 
remains  more  than  $53,000  which  company  has  earned  in  excess 
of  its  depreciation  requirements,  operating  expenses,  and  a  10 
per  cent  return  upon  the  value  of  its  property  as  accepted  by  the 
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Commisfiion.  We  are  of  the  opinion  that  the  showing  made  im 
this  case  is  such  that  the  margin  between  total  revenues  and  op- 
erating expenses  is  not  sufficient  and  that  some  further  increase 
should  be  allowed,  particularly  in  view  of  the  fact  of  the  still 
advancing  cost  of  fuel  oil  and  we  will. permit  an  increase  for  a 
reasonable  test  period  sufficient  in  amount  to  remove  any  chance 
of  operating  deficits  and  subject  to  further  review  and  order  of 
the  Commission, 

Opposition  was  made  to  the  granting  of  the  increase  applied 
for  in  this  application  by  the  two  largest  users  of  applicant's 
service,  partly  on  the  grounds  that  a  proper  analysis  of  appli- 
cant's affairs  might  show  that  revenues  under  present  rates  were 
adequate,  and  it  was  alleged  that  the  power  plant  capacity  was 
increased  unduly,  and  that  lines  were  built  at  a  considerable  ex- 
pense in  the  Chloride  district  without  any  benefit  to  the  Tom 
Reed  Gold  Mines  Company  or  the  United  Eastern  Mining  Com- 
pany, and  that  these  errors  in  judgment  on  the  part  of  applicant 
were  responsible  for  the  necessity  of  increasing  rates  if  such 
necessity  does  in  fact  exist 

[2]  Analysis  of  applicant's  operating  statement  for  many 
years  back  shows  that  the  production  per  barrel  of  oil  consumed 
has  been  maintained  at  about  the  same  figures.  There  is  noth- 
ing to  indicate  that  the  fuel  expense  or  that  the  payroll  has  been 
or  could  be  other  than  as  reported  to  us  on  many  occasions  by 
applicant.  Certain  items  of  general  expense  which  seemed  ex- 
cessive have  been  modified  and  reduced  to  what  we  deem  to  be  a 
fair  basis.  The  amount  charged  in  operation  for  depreciation  in 
1919  was  too  high  in  that  5  per  oent  was  charged  whereas  our 
orders  heretofore  and  the  company's  own  policy  has  been  to 
charge  4  per  cent.  Regardless  of  what  justification  there  might 
be  fer  increasing  depreciation  allowance  at  this  time  we  shall  i^^t 
consider  an  increased  percentage  in  connection  with  this  app^^' 
cation  and  have,  therefore,  included  depreciation  at  the  ainonnt 
of  $36,701.85,  making  a  total  fair  return  and  depreciation  of 
$90,537.86. 

In  the  month  of  August,  1919,  for  some  reason  prodii<?tion 
fell  to  about  50  per  cent  of  normal  with  corresponding  reducjtions 
in  gross  revenues  and  in  fuel  expense,  but  with  no  parti^u^^^ 
change  in  other  expense  items.  Making  due  allowance  for  siich 
adjustment  we  believe  that  for  testing  the  adequa<7  of  the  s^^ 
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operating  expenses  might  b^  included  in  the  amoimt  of  flSS,- 
034.43,  making  the  total  revenue  requirements  $272,572.29.  On 
this  basis  the  net  actually  earned  in  1919  was  $31,787.26  or 
$42,048.76  less  than  the  fair  return  which  we  have  assumed. 

We  do  not  propose  to  adjust  rates  to  produce  the  entire  return 
until  we  have  an  opportunity  to  investigate  the  distribution  of 
business  as  between  Chloride  and  Oatman,  neither  do  we  propose 
to  increase  commercial  rates  in  Kingham  and  Chloride.  With 
respect  to  the  latter,  we  have  no  means  of  testing  the  adequacy 
of  the  local  commercial  rates.  The  revenue  derived  from  their 
application  is  less  than  10  per  cent  of  company's  entire  revenue 
and  the  increase  petitioned  for  would  have  no  appreciable  effect 
in  relieving  company's  deficiencies  in  revenues,  and  from  a  com- 
parative standpoint  the  rates  now  effective  are  fair  and  are  higher 
than  the  rates  established  by  the  Tom  Eeed  Company  for  power 
purchased  from  applicant  and  retailed  to  local  customers  in  Oat- 
man, some  25  miles  distant  from  the  source  of  supply. 

Tlie  matter  of  proper  rates  to  apply  to  the  sale  of  energy  by 
applicant  for  electricity  used  by  mines  in  Oatman  and  in  Chlor- 
ide is  one  which  has  been  under  consideration  numerous  times 
and  is  one  which  has  not  been  presented  to  us  in  such  a  way  as  to 
dispose  of  it  to  our  satisfaction,  largely  because  we  have  no  suffi- 
cient and  exact  data  regarding  the  respective  demands  of  the  two 
mining  districts  to  serve  as  a  basis  for  apportioning  operating 
expenses.  In  our  order  herein  we  will  require  company  to  ob- 
serve these  respective  demands  until  their  apparatus  is  such  as 
to  permit  installation  of  proper  meters,  if  not  to  rearrange  the 
equipment  and  to  install  whatever  instruments  or  apparatus  may 
be  necessary  to  determine  the  maximum  loads  of  the  two  brandies. 

It  is  ordered  that  Desert  Power  &  Water  Company  be  and  the 
same  is  hereby  authorized  to  file  and  make  effective  as  of  the  1st 
day  of  May,  1920,  a  surcharge  applying  to  all  of  its  power  rates 
for  service  rendered  at  440  volts  or  more  in  the  amount  of  not 
more  than  20  per  cent  of  it«  rates  in  effect  prior  to  our  order 
dated  January  10,  1919,  in  A.  C.  C.  Docket  No.  501. 

It  is  further  ordered  that  on  or  before  July  10,  1920,  Desert 
Power  k  Water  Company  shall  file  with  this  Commission  a  state- 
ment of  revenues,  expenses,  kilowatt  hour  output,  and  sales  and^ 
additions  to  its  property  and  plant,  said  statement  of  revenues 
and  kilowatt  hour  sales  to  be  classified  to  show  the  respective 
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amounts  applying  to  constunption  bj  the  mines  on  the  Ohioride 
branch;  consumption  by  mines  on  the  Oatman  branch  and  con- 
sumption by  the  towns  of  Kingman  and  Chloride. 

It  is  further  ordered  that  Desert  Power  &  Water  CcMnpany 
shall  forthwith  make  such  changes  and  additions  to  its  facilities 
as  may  be  necessary  to  determine  the  respective  loads  and  kilo- 
watts used  by  the  Chloride  branch,  the  Kingman  branch  and  the 
town  of  Kingman,  and  company  in  its  report  of  July  10th  shall 
report  periodical  readings  of  the  forgoing  specified  demand  for 
as  long  a  period  as  possible. 

Note. — ^By  a  supplementary  order  dated  April  16>  1920,  the 
order  herein  was  made  effective  as  of  August  26,  1919. 


ARIZONA  CORPORATION  COMSaSSIOlT. 

BE  RAY  &  GILA  VALLEY  RAILROAD  COMPANT. 

[Decision  No.  1057,  Docket  No.  76»-R-16.] 

Security  issues  —  Amount  —  Physical  value  of  prtkpeHy  «  Eff^^  ^ 
ratC'inalcing  proceeding. 

The  Arizona  Commission  authorized  an  issue  of  stock  by  a  ^^^^' 
road  company  to  cover  its  capital  expenditures  for  constmctioft  ^ 
equipment,  although  the  physical  value  of  the  property,  as  fixed  by 
the  Interstate  Commerce  Commission,  was  much  less  than  tl»&  P^' 
valu^  of  the  issued  stock,  where  the  betterments  were  needed  l>y  *^* 
company,  the  contemplated  issue  of  stock  was  made  to  a  parent:  ^^' 
pany  which  owned  all  of  the  stock  of  the  applicant^  and  a  wn^^^^^ 
was  inserted  in  the  order  that  the  authority  to  issue  the  stock  sl^o^^*^ 
not  be  considered  in  relation  to  the  basis  of  valuation  of  the  appli<?*^^'* 
property  in  any  rate-making  proceedings. 

[April  16,  1920.1 

Application  for  authority  to  issue  $18,000  of  capital  stoAj 
granted. 

By  the  Commission:  The  Ray  &  Gila  VaUey  Railroad  <^"^' 
pany,  petitioner  herein,  filed  its  application  NovCTiber  25,  1^^^» 
for  an  order  authorizing  it  to  issue  180  shares  of  its  eap^^ 
stock  at  the  par  value  of  $100  per  share  to  the  Ray  Cot^^ , 
dated  Copper  Company,  in  discharge  of  indebtedness  of    J^^' 
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tioner  chargeable  to  its  capital  account.  Pursuant  to  notice,  the 
matter  came  on  for  hearing  on  January  5,  1020,  the  petitioner 
being  represented  by  its  attorneys,  Chalmers,  Stahl,  Fennemore, 
and  Longan. 

The  petitioner,  the  Eay  and  Gila  Valley  Bailroad  Company, 
is  a  standard  gauge  line  extending  from  Bay  Junction  on  the 
Arizona  Eastern  Railroad,  to  the  town  of  Bay,  which  last-named 
place  is  an  important  mining  district.  The  applicant  railroad 
was  financed  and  constructed  by  the  same  interests  that  own  and 
operate  the  Bay  Consolidated  Copper  Company,  whiefa  operates 
at  Bay,  Arizona,  and  the  primary  purpose  of  the  construction 
of  the  railread  was  to  facilitate  the  operation  of  the  mines  of 
the  said  Copper  Company.  The  petitioner  has  served  the  com- 
munity at  Bay  during  its  existence,  in  addition  to  performing 
its  primary  purpose,  and  has,  in  addition,  handled  the  ores  of 
^irarious  other  mining  companies  operating  in  that  vicinity.  It 
has  been  the  plan  and  practice  of  the  Bay  Consolidated  Copper 
Company  to  purchase  supplies  and  equipment  needed  for  the 
operation  and  maintenance  of  the  railroad,  and,  during  the  past, 
the  Bailroad  Company  has  issued  to  the  Bay  Consolidated  Cop- 
per Company  its  capital  stock  at  par,  in  payment  for  all  equip- 
ment and  material  used  by  the  Bailroad  Company  in  its  capital 
account  There  is  now  issued  and  outstanding  17,671  shares 
of  the  petitioner's  stock,  and  all  owned  by  the  Bay  Consolidated 
Copper  Company.  It  appears  from  the  application  filed  and 
from  investigation  made  by  the  Commission  that  during  the  lat- 
ter part  of  the  year  1918  and  during  the  year  1919,  the  Copper 
Company  e:5)ended  for  the  applicant  for  the  benefit  of  its  capi- 
tal account  a  total  of  $18,764.89,  as  follows: 

Cost  of  new  ballast  for  track $2,069.80 

llew  track  laid 1,519.88 

Cost  of  No.  6  onlverts 3,709.63 

New  ballast  for  Ray  branch  15.45 

Cost  of  new  oil  'tank 4,9 15.3 1 

Coat  of  new  motor  car 492.88 

Cost  of  safety  appliances  on  ore  cars 391.94^ 

Cost  of  new  ba£^n^;«  car 4,750.00 

Total $18,764.8f 

In  consideration  of  the  matters  presented  in  this  hearing,  the 
Oonunission  has  given  particular  attention  to  the  fact  that  the 
valuation  heretofore  made  by  the  Interstate  Commerce  Commis- 
P.U.IL1920a 
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eion  of  the  physical  property  of  the  applicant,  is  very  nradi  lew 
than  the  par  value  of  its  issued  stock.  However,  the  physical 
value  as  made  by  the  Interstate  Conunerce  Commission  was  based 
upon  investigation  and  values  as  of  the  year  1915,  and  it  may 
be  unjust  to  the  petitioner  to  assume  that  the  physical  values  of 
its  property  for  the  year,  1915,  as  ascertained,  should  be  con- 
sidered the  sole  factor  in  considering  additional  stock  issues  at 
this  time.  The  Commission  has  also  considered  that  it  has  been 
the  custom  for  railroads  generally  to  finance  capital  additions 
by  the  sale  of  capital  stock  or  bonds,  and  thkt  by  reason  of  in- 
ability of  the  Commission  to  secure  data  as  to  present  physical 
valuation  of  railroads  in  this  territory  the  Commission  has 
been  unable  to  adopt  an  equitable  rule  whereby  capital  costs 
may  be  absorbed  in  some  other  manner.  It  appears  that  the 
applicant,  in  its  accounting,  has  anticipated  the  issuance  of  its 
capital  stock  in  payment  of  expenditures  incurred  for  which 
authority  to  issue  stock  herein  is  asked,  in  pursuance  of  custom 
in  the  past.  That  the  materials,  equipment,  and  labor  has  been 
paid  for  by  the  Copper  Company  on  behalf  of  the  applicant  and 
that  all  of  the  capital  stock  of  the  applicant  is  owned  and  held 
by  it^  and  that  the  contemplated  issue  is  to  be  made  to  the  Cop- 
per Company,  and  not  offered  for  public  sale. 

The  petitioner  disclaims  any  intention  of  urging  any  order  or 
orders  of  this  Commission  issued  in  connection  with  the  capital 
account  of  petitioner,  in  any  hearing  or  controversy  relating  to 
the  fixing  of  rates.  In  view  of  all  of  the  circumstances  and  in 
consideration  of  the  reservations  herein  made,  the  prayer  of  the 
petitioner  will  be  granted,  it  being  expressly  stated,  however, 
that  this  action  is  predicated  entirely  upon  the  circumstances 
existent  at  this  time  in  this  c^se,  and  that  the'order  of  this  Com- 
mission herein  is  issued  with  the  absolute  Teservation  and  condi- 
tion that  the  authority  given  herein  shall  not  be  considered  by 
the  Commission  in  relation  to  the  basis  of  valuation  of  petition- 
er's property  in  the  fixing  of  rates. 

It  is,  therefore,  ordered,  that  the  Ray  &  Gila  Valley  Railroad 
Company  be  and  it  is  hereby  authorized  to  issue  180  shares  of 
its  capital  stock  at  the  par  value  of  $100  per  share,  and  to  de- 
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li^er  the  same  to  the  Ray  Consolidated  Copper  Company  in  con- 
sideration  of  the  cancellation  of  $18,000  of  the  indebtedness  of 
said  applicant  by  the  said  Copper  Company. 


IDAHO  PfJBIilO  UTILITIES  COMMISSION. 

RE  IDAHO  POWER  COMPANY. 
[Case  F-348,  Order  No.  672.] 

'  »  E9eciriHty  —  Approval  of  contract  —  Street  lighting. 

1,  The  Idaho  Commission  approved  a  contract  lor  street  lighting 
between  an  electric  company  and  a  municipality,  which  contained  a 
provision  for  the  relation  back  to  the  date  of  the  beginning  of  service, 
the  rates  subsequently  to  be  fixed  by  the  Commission,  it  appearing 
desirable  to  install  a  new  system  of  street  lighting  at  once,  and  the 
detailed  inventory  and  valuation  of  the  system  not  having  been  com- 
pleted. 

Jteficm  —  Operating  expenses  ^  Franchise  tax, 

2.  Payments  made  to  a  municipality  in  lieu  of  a  franchise  tax 
by  an  electric  company  furnishing  service  in  different  communities, 
should  not  be  charged  into  the  general  operating  expenses  of  the 
company,  but  should  be  charged  against  the  patrons  residing  in  the 
municipality  receiving  the  taxes,  since  such  payment  inured  to  that 
city  alone. 

[March  23,   1920.] 

Application  for  permission  to  enter  into  special  contract  with 
the  city  of  Boise  covering  street  lighting  and  otlier  matters  of 
aervice ;  granted. 

Appearances:  Clarence  T.  Ward,  for  applicant;  8.  L.  Tipton, 
City  Attorney,  for  city  of  Boise. 

By  the  Commission:  In  this  case  applicant  asks  the  Com- 
mission to  approve  two  contracts  which  have  been  agreed  upon 
by  it  and  the  city  of  Boise. 

First.  A  contract  with  said  city  of  Boise  for  street  lighting 
service,  marked  Exhibit  A  of  the  application.  This  contract  is, 
in  effect,  a  compromise  settlement  of  the  issues  involved  in  case 
No.  F-240,  in  which  the  city  of  Boise  asks  that  the  rates  and 
charges  of  applicant  herein  for  street  lighting  service  in  said 
city  be  fixed  by  the  Commission,  the  old  contract  for  each  street 
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lighting  service  having  expired  more  than  one  year  ago.  A  hear^ 
ing  \^as  had  on  said  ease,  and  a  deeision  thereon  was  withheld 
pending  the  furnishing  of  certain  data  and  exhibits  by  the  ci^ 
of  Boise.  The  contract,  herein  submitted,  provides  for  the  in- 
stallation of  certain  new  equipment  for  street  lighting  service 
by  applicant  and  the  payment  by  said  city  of  an  agreed  rate  per 
lamp  for  such  service,  subject,  however,  to  adjustment  in  con' 
formity  with  such  rates  and  charges  as  may  hereafter  be  estab- 
lished by  the  Commission  for  such  service.  The  street  lighting 
system  in  question  is  somewhat  antiquated  and  expensive  to 
operate,  and  it  is  desirable  that  the  proposed  new  and  modem 
Bystem  of  street  lighting  be  installed  at  once. 

[1]  The  Commission  is  now  engaged  in  securing  a  complete 
and  detailed  inventory  and  valuation  of  the  entire  system  of  the 
Idaho  Power  Company,  applicant  herein,  for  the  purpose  of  fix- 
ing just  and  reasonable  rates  and  charges  for  all  its  service,  and^ 
without  such  valuation,  it  will  be  very  difficult  to  fix  a  satisfac- 
tory rate  for  one  type  of  service,  and  the  Commission  believes 
that  the  provision  of  said  proposed  contract  for  the  relation  back 
to  date  of  beginning  the  service  desired  at  the  rate  hereafter  to 
be  fixed  by  the  Commission,  will  be  satisfactory  to  all  parties, 
and  will  obviate  the  necessity  for  the  fixing  of  a  rate  at  this  time 
to  cover  the  service  desired.  In  view  of  these  facts  and  condi- 
tions, the  Commission  finds: 

1.  That  the  proposed  contract,  Exhibit  A,  attached  to  the  ap- 
plication, is  not  in  conflict  with  §  2425  of  the  Compiled  Statute? 
prohibiting  service  at  a  greater  or  less  or  different  compensation 
than  the  rates,  tolls,  rentals,  and  charges  on  file  and  in  effect 
at  this  time,  in  that  there  is  no  rate  on  file  or  in  effect  applicable 
to  the  service  which  the  city  desires  for  the  period  the  city  is 
willing  to  contract  for  at  this  time. 

2.  That  under  the  said  proposed  contract,  the  interests  of  the 
public,  those  of  the  applicant^  and  those  of  the  city  of  Boise^ 
appear  to  be  provided  for  and  reasonably  safeguarded. 

3.  That  the  proposed  contract,  Exhibit  A,  should  be  approved; 
provided  the  Idaho  Power  Company  shall  file  with  the  Commis- 
sion such  conditional  rate  which  other  cities,  in  like  cases,  may . 
utilize.  , 

Second.  A  contract  by  which  the  said  city  of  Boise  agrees  to 
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cancel  and  annul  a  certain  franchise  expiring  in  1932,  heretofore 
granted  to  the  Beaver  River  Power  Company,  predecessor  in 
interest  of  said  Idaho  Power  Company,  applicant  herein,  and  to 
permit  applicant  to  remove  certain  of  its  lines  and  equipment 
required  to  be  maintained  and  operated  by  the  terms  of  said 
franchise,  marked  Exhibit  B  of  the  application.  This  contract 
also  provides  for  the  payment  to  said  city  by  applicant  of  cer- 
tain sums  annually,  in  lien  of  an  annual  franchise  tax  imposed 
by  the  tenns  of  said  franchise.  It  is  shown  that  to  comply  with 
the  provisions  of  said  franchise  requires  applicant  to  maintain 
and  operate  duplieate  equipment  in  the  city  of  Boise  of  approxi- 
mate value  of  $106,000,  at  an  annual  cost  of  about  $25,000, 

[2]  The  Commission  feels  that  this  duplication  should  be 
eliminated,  not  only  in  the  interest  of  the  city  of  Boise,  but  also 
because  the  saving  of  $25,000  in  operating  expenses  will  be  re- 
flected over  applicant's  entire  system,  and,  therefore,  finds  that 
said  second  contract  should  be  approved.  However,  the  Com- 
mission will  not  permit  the  payments  as  set  forth  in  said  con- 
tract, in  lieu  of  the  franchise  tax  payments,  to  be  charged  into 
the  general  operating  expenses  of  the  Idaho  Power  Company, 
applicant  herein,  as  such  payments  inure  to  the  city  of  Boise 
alone,  but  so  long  as  such  payments  are  made,  will  acquire  appli- 
cant to  pro  rata  same  among  its  patrons  within  the  city  of 
Boise,  and  collect  same  from  them. 

With  relation  to  the  proposed  contract^  Exhibit  B,  the  Com- 
mission finds  as  follows : 

1.  That  under  the  ordinance  and  franchise  referred  to,  the 
city  of  Boise  has  levied  and  collected  a  tax  which  it  is  proposed 
shall  be  continued  in  the  future. 

2.  That  the  money  for  the  payment  of  such  tax  is  charged  to 
the  general  operating  expenses  of  the  entire  system  of  the  utility, 
which  are  met  by  other  municipalities  and  communities  as  well 
as  the  city  of  Boise,  and  that  in  effect  this  requires  the  payment 
by  the  patrons  outside  of  the  city  of  Boise  of  money  of  which 
the  city  of  Boise  receives  the  sole  benefit. 

5.  That  the  effect  of  such  tax  should  be  limited  to  those  patrons 
of  the  utility  situated  within  the  municipality  which  receives  the 
entire  benefit,  in  fairness  to  the  other  patrons,  and  to  avoid  dis< 
crimination,  and  that  such  change  in  rate  for  service  to  such 
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patrona  should  be  made,  pro  rata,  as  will  comp^isate  for  the 
amount  so  to  be  paid  to  the  citj. 

4.  That  the  proposed  contract,  Exhibit  B,  attached  to  the 
application,  should  be  approved  with  the  proviso  that  the  Idaho 
Power  Company  add  to  the  charge  for  service  rendered  to  each 
patron  within  the  corporate  limits  of  the  dtj  of  Boise  in  pro- 
portion to  the  amount  of  service  by  each  patron  used,  an  amount 
sufficient  to  aggregate  the  amount  to  be  paid  under  such  contract 
by  the  Idaho  Power  Company  to  said  city  of  Boise,  sach  amoontB 
to  be  included  in  and  paid  as  a  part  of  did  charge  for  service 
for  the  month  of  January  of  each  year  during  the  tenn  of  duB 
contract,  under  such  a  statement  as  will  plainly  indicate  to  the 
patron  what  such  charge  is  for. 


IDAHO  PUBLIC  UTILITIES  COHMISSIOIT. 

RE  PBA8ER  TELEPHONE  COMPANY  et  al. 

[Caae  F-341,  Order  No.  676J 

Service  —  Power  of  CommUsian  <—  Bhf^ical  eotmecNon  of  teiepkanei 
«-  Mutual  company. 

The  Idaho  Commission  haA  no  jurisdiction  over  a  complaint  re- 
garding the  severing  of  physical  connection  between  two  telephone 
companies,  one  of  which  is  a  mutual  nonprofit  company. 

[March   24,   1920.] 

Complaint  as  to  the  severing  of  physical  connection  between 
telephone  companies;  dismissed  for  want  of  jurisdiction. 

Appearances:  Baymond  L.  Givens,  Assistant  Attorney  6en- 
eraL 

By  the  Commission:  This  matter  came  before  the  Commis- 
sion through  complaint  as  to  the  severance  of  j^ysical  comieo- 
tion  between  the  Fraser  Telephone  Company  and  the  Clear- 
water Telephone  Company  at  Fraser,  Idaho,  based  upon  which 
the  Commission^  on  its  own  motion,  ordered  the  said  companies 
to  appear  at  Orofino  at  9  o'clock  a.  m.  March  12th,  1920,  and 
show  cause  why  an  order  should  not  be  entered  requiring  recip- 
rocal interchange  service. 
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The  matter  came  regularly  on  for  hearing  before  Commis- 
flioner  £rb  at  the  time  and  place  aforesaid. 

The  Clearwater  Telephone  Company  appeared  by  Samson 
Snyder,  oimer  and  manager. 

The  Eraser  Telephone  Company  declined  to  enter  aii  appear- 
ance as  a  company,  bnt  the  directors  thereof  appeared  individ- 
ually and  offered  themselves  as  witnesses. 

Witnesses  were  sworn  and  examined  and  the  matter  finally 
submitted* 

From  the  testinaony  taken  it  is  shown  that  the  Clearwater 
Telephone  Company,  owned  and  operated  by  one  Samson  Sny- 
der, owns  and  operates  a  telephone  system  consisting  of  an 
exchange  at  Orofino,  the  coynty  seat  of  Clearwater  county, 
Idaho,  with  a  toll  line  extending  to  Kendrick  in  Latah  county, 
Idaho,  at  which  point  it  has  physical  connection  with  the  toll 
line  of  the  Pacific  States  Telephone  Company,  affording  the 
patrons  of  the  company  long  distance  service. 

From  the  Orofino  exchange  about  350  patrons  are  served. 

From  Orofino,  said  Clearwater  Telephone  Company  also  main- 
tains a  toll  line  through  Greer,  Weippe,  and  to  Pierce  City  with 
a  toll  station  at  each  of  these  points.  An  exchange  is  also  main- 
tained at  Weippe,  serving  approximately  thirty  patrons. 

The  Praser  Telephone  Company  is  clearly  shown  to  be  a  mu- 
tual nonprofit  oo-operative  company  operating  an  exchange  at 
Fraser  with  party  lines  radiating  therefrom  serving  patrons  from 
Greer  through  the  Fraser  and  Weippe  sections  to  Pierce  City 
approximately  one  hundred  in  number  and  has  no  physical  con- 
nection  with  other  telephone  systems  and  no  means  of  securing 
long  distance  service  or  service  to  Orofino,  the  county  seat  where 
resides  the  only  physician  available  to  its  patrons,  in  case  of 
illness. 

It  was  shown  that  the  toll  line  of  the  Clearwater  Telephone 
Company  passed  through  the  Fraser  section  and  at  no  great 
^stance  from  the  exchange  of  the  Fraser  Telephone  Company. 

That  for  some  time  until  February  of  this  year  said  Clear- 

-watcr  Telephone  Company  toll  lines  was  connected  with  the 

flfwitdiboard  of  the  Fraser  Telephone  Company  at  Fraser,  thereby 

afforing  to  the  patrons  of  said  Fraser  Telephone  Company  toll 

service  with  Orofino  and  outside  points. 
P.U.R.1920C. 
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Shortly  after  the  first  of  the  present  year  tlie  Clearwater  Tele- 
phone Company  was  served  by  the  Fraser  Telephone  Company 
and  an  alternative  notice  of  paying  $30  per  month  toward  the 
maintenance  of  the  Fraser  Exchange  or  severing  connection,  and, 
noting  thereon  a  severance  of  the  physical  connection  between 
the  two  systems  was  made  about  February  20th,  1920,  since 
which  time  no  reciprocal  interchange  of  service  has  been  had. 

It  would  appear  from  the  testimony  that  the  real  parties  in- 
jured by  the  severance  of  physical  connection  between  these  two 
systems  are  the  patrons  of  the  Fraser  Telephone  Company  and 
that  there  exists  amply  means  of  relief. 

By  the  Fraser  Telephone  Company  extending  its  lines  to 
Weippe  it  may  demand  of  the  Clearwater  Telephone  Company, 
a  physical  connection  and  exchange  of  service  with  the  thirty 
patrons  of  the  exchange  and  toll  service  to  Orofino  and  outside 
points  for  a  reasonably  monthly  switching  charge  per  phone; 
by  extending  an  adequate  line  to  Orofino  it  may  demand  physical 
connection  and  exchange  service  with  the  three  hundred  and  fifty 
patrons  of  the  exchange  of  the  Clearwater  Telephone  Company 
at  that  point  and  toll  service  to  outside  points  at  a  reasonable 
monthly  switching  charge  per  phone. 

The  Fraser  Telephone  Company  is  now  considering  the  mat- 
ter of  entering  Orofino  and  establishing  and  maintaining  an 
exchange  at  .that  point.  It  would  seem  to  the  Commission  that 
the  cost  of  building  an  exchange  system  and  of  installing  and 
maintaining  an  exchange  in  a  city  already  well  saturated  with 
phones  of  a  rival  company,  would  be  excessive,  in  view  of  the 
fact  that,  by  building  a  line  to  the  village  limits,  the  benefit  of 
the  exchange  already  installed  and  of  a  larger  number  of  ex- 
change patrons  may  be  had  by  payment  of  a  switching  charge, 
which  would  be  materially  less  than  the  cost  of  maintaining  a 
second  exchange,  and,  in  view  of  the  fact  that,  by  payment  of 
such  switching  charge  and  physical  connection,  its  patrons  wonid 
be  afforded  the  service,  if  desired,  of  long  distance  toll  service 
which  would  not  be  had  through  its  own  exchange  if  established. 

Since,  however,  said  Fraser  Telephone  Company  is  acting 
through  its  duly  elected  board  of  directors  who  are  presumably 
carrying  out  the  wishes  of  their  patrons  and  stockholders  and 
since  said  company,  by  reason  of  being  oleai-ly  a  mutual,  non- 
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profit,  oo-operative  company  is  removed  frcMn  the  jurisdiction 
of  this  Commission,  we  are  without  power  to  act. 

It  is  therefore  ordered,  that  this  matter  be  and  it  hereby  is 
dismissed. 


INDIANA  PUBLIC  SERVICE  COMMISSION. 

BE  LAFAYETTE  TELEPHONE  COMPANY. 

[No.  5099.] 

Boies  ^  Telephones  —  Short  term  subscribers. 

1.  The  Indiana  Commission  refused  to  approve  short  term  tele- 
phone rates  in  addition  to  service  connection  charges  for  subscribers 
who  talce  service  for  term  of  less  than  one  year. 

Boies  «  Telephones  —  Business  —  College  fraternities  —  Boarding 
houses, 

2.  The  Indiana  Commission  disapproved  a  rule  of  a  telephone 
company  classifying  as  business  telephones  all  service  rendered  to 
other  than  bona  fide  residences,  except  churches  and  lodges  which 
have  no  club  features  in  connection  therewith,  which  have  no  as- 
sembly rooms  open,  and  which  do  not  hold  meetings  more  than  twice 
a  week,  since  such  a  rule  aimed  against  college  fraternities  and 
boarding  houses,  was  difficult  if  not  impossible  of  application  with- 
out discrimination. 

[March  1,  1920.] 

Application  for  authority  to  establish  temporary  short  terra 
rates  and  rules  for  classification  of  service ;  denied. 

Appearances :  George  P.  Haywood,  Attorney,  and  F,  C.  Cup- 
py,  Geiieral  Manager,  for  petitioner ;  H.  S.  Vaile  and  F.  0.  Mo- 
Oonnell,  authorized  committee  of  the  Pan-Hellenic  Council  of 
Purdue  University,  for  protestants. 

Haynes,  Commissioner :  On  January  17,  1920,  the  Lafayette 
Telephone  Company  filed  with  the  Commission  a  petition  pray- 
ing authority,  for  the  time  being  and  until  such  time  as  the  Com- 
mission might  determine  otherwise,  to  charge  for  service  imder 
short  time  contracts  at  the  following  rates: 
•     1.  Service  for  one  to  three  months  inclusive :  40  per  cent  of  the 

yearly  rate,  plus  service  connecting  chargea. 
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2.  Service  for  three  months  to  six  months  inclusive:  60  per 
cent  of  the  ye»*irly  rate,  plus  service  connection  charges. 

3*  Service  for  six  months  to  nine  months  inclusive:  80  per 
cent  of  the  yearly  rate,  phis  service  connection  charges. 

4.  Service  for  nine  months  to  twelve  months  inclusive:  the 
regular  yewly  rate,  plus  service  connection  charges. 

Petitioner  further  prays  authority  to  enforce  the  following 
rule: 

1,  All  service  rendered  to  others  than  bona  fide  residences 
to  be  classed  as  business  service  with  the  exception  of  churches 
and  lodges,  who  have  not  any  club  features  in  connection  there- 
with or  who  do  not  have  assembly  rooms  open,  or  hold  meetings, 
more  than  twice  a  week. 

After  due  notice,  the  matter  was  heard  at  the  office  of  the 
Commission  February  17,  1920. 

[1]  Petitioner's  witness  stated  that  there  are  many  subscrib- 
ers during  the  college  term  who  take  service  for  a  period  of 
about  eight  months,  causing  loss  of  revenue  and  additional  ex- 
pense for  disconnection,  reconnecting,  and  installation.  How- 
ever, petitioner  failed  to  submit  evidence  of  a  specific  nature, 
and  did  not  undertake  to  show  the  relation  these  losses  bore  to 
the  total  revenues  of  the  company. 

The  evidence  disclosed  that  many  so-called  short  term  sub- 
scribers, or  temporary  residents,  actually  retain  th^ir  instru- 
ments throughout  the  entire  year;  that  the  period  of  use  aver- 
ages more  than  eight  months;  and  that  the  enforcement  of  the 
seiTice  connection  charges  in  all  cases  when  phones  are  rein- 
stalled or  reconnected  after  lapse  of  service  would  practically 
eliminate  these  losses. 

Petitioner's  statement  that  the  conditions  in  a  college  town 
are  peculiar,  cannot  be  reconciled  with  the  statement  that  the 
service  connection  charges  are  intended  to  cover  extra  expense 
to  the  utility  due  to  reinstallations,  and  that  such  expense  should 
be  borne  by  subscriber  causing  such  extra  expense.  When  such 
charge  is  imposed  for  reinstallations  or  reconnections  after  lapse 
of  service,  there  can  be  no  extraordinary  or  peculiar  conditions 
justifying  an  increase  in  rates. 

Service  connection  or  installation  charges  were  first  made 
effective  generally  by  order  of  the  Postmaster  General  under 
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provision  of  the  Federal  Control  Act,  and  in  a  bulletin,  issued 
September  14^  1918,  this  language  appears: 

^^All  subscribers  who  pay  the  servioe  connection  charges  shall 
foe  relieved  of  charges  made  in  liquidation  of  damages  on  ac- 
count of  short  term  rates,  and  the  use  of  one  year  or  any  other 
period  in  excess  of  one  month  as  a  minimum  contract  period  for 
telephone  service." 

The  foregoing  statement  effectually  disposes  of  any  attempt 
to  justify  ^ther  short  tenn  rates  or  yearly  contract  rates,  and 
is  clearly  intended  to  mean  that  such  charges  shall  apply  in  lieu 
thereof.  Petitioner's  request  for  approval  of  the  application  of 
short  term  rates  as  minimum  charges  for  specified  periods  in 
addition  to  the  service  connection  charges  is  not  justified  by 
the  facts,  and  should  be  denied. 

[2]  Petitioner  further  asks  approval  of  a  rule  classifying,  as 
business  phones,  all  service  rendered  to  others  than  bmm  fide 
residences,  except  churches  and  lodges  which  have  no  club  fea- 
tures in  connection  therewith,  which  Jiave  no  assembly  rooms 
open,  and  which  do  not  hold  meetings  more  than  twice  a  week. 

Petitioner  alleges  that  the  basis  for  classification  of  telephone 
service  is  the  ninuber  of  calls  made,  and  that  college  fraternities 
impose  unusual  burdens  upon  the  line  because  of  the  large  num- 
ber of  calls.  The  testimony  indicates  that  the  average  number 
of  calls  in  and  out  at  fraternity  rooms  and  college  boarding 
houses  greatly  exceeds  that  of  other  patrons  paying  the  business 
rates.  However,  any  attempt  to  differentiate  between  patrons, 
who,  under  ordinary  conditions,  would  be  classed  as  residences 
rather  than  business  houses,  upon  the  basis  of  the  number  of 
calls,  would  lead  to  endless  difficulties  and  complications,  which 
would  n^ake  difficult,  if  not  impossible,  the  application  of  such 
a  rule  without  discrimination. 

It  is  practically  impossible  to  fix  the  line  of  demarcation  as 
between  subscribers.  This  is  especially  true  in  the  case  of 
boarding  houses  and  fraternities.  The  Commission  is  of  the 
opinion  that  it  is  equally  difficult  to  draw  the  line  between  fra- 
ternities, lodges,  and  churches,  which  should  be  olassed  as  busi- 
ness subscribers,  and  those  which  should  be  classed  as  residence 
subscribers. 

The  Commission,  being  fully  advised,  is  of  the  opinion  that 
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petitioner's  application  for  authority  to  impose  short  term  or 
yearly  contract  rates  in  addition  to  service  connection  diargeB 
is  unreasonable  and  should  be  denied,  and  is  of  the  further  opin- 
ion that  petitioner's  request  for  classification  as  prayed  for,  is 
unreasonable  as  being  unduly  discriminatory  and  should  be 
denied,  and  it  will  be  so  ordered. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana,  that  this  petition  b^  and  it  is,  in  all  things  denied. 

It  is  further  ordered,  that  petitioner  shall  cease  and  desist 
from  enforcement  of  short  term  rates,  rules  and  charges. 

It  is  further  ordered,  that  petitioner  be,  and  it  is,  authorized 
and  directed  to  establish  the  following  rule: 

Rvie  Jh  Against  all  subscribers,  whose  service  is  disconnect- 
ed because  of  nonpayment  of  bills,  a  reconnection  charge  will 
be  made  of  $1  if  the  subscriber  resides  within  the  corporate 
limits  of  LaFayette  or  West  LaFayette,  and  of  $2  if  the  sub- 
scriber resides  outside  the  corporate  limits  of  LaFayette  or 
West  LaFayette,  which  amounts  shall  be  in  addition  to  all 
arrears. 

McCardle  and  Lewis,  concur;  Johnson  and  Van  Auken,  ab- 
sent 


INDIANA  PITBIilC  SBRVIOS  OOBfMISSION. 

JOHN  McCartney  et  ai. 

v. 
INTERSTATE  PUBLIC  SERVICE  COMPANY. 

[No.  4930.] 

Service  —  Power  of  Commission  —  Bxten&ione  —  Incorporated  tewM* 
An  application  for  an  order  requiring  an  electric  utility  to  ex- 
tend its  fierrice  to  prospectiye  consumers  within  an  incorporated  ^^ 
must  be  dismissed,  since,  under  the  Indiana  statute,  the  eity  an^  ^^ 
authorities  and  not  the  Public  Service  Commission  hare  juri9^i^^^ 
over  extensions  of  all  utilities  operating  within  the  corporate  ^"^^ 
of  cities  or  towns. 

[April  9,  1920.] 
r.U.R.1920C. 
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McCartney  v.  interstate  public  serv.  co.  o»» 

Petition  asking  for  an  order  requiring  the  extension  of  elec- 
tric light  service  within  the  corporate  limits  of  a  town;  dismissed 
for  want  of  jurisdiction. 

Appearances:  T.  B.  Cunningham,  for  petitioner;  E,  Van 
Aradel,  for  respondent 

McCardle,  Commissioner:  On  October  24,  1919,  John  Mc- 
Cartney, and  others  of  Kentland,  Newton  county,  Indiana,  filed 
a  petition  with  the  Conmaission  asking  that  the  Interstate  Pub- 
lic Service  Company  be  required  to  furnish  them  with  electric 
light  service.  On  December  9,  1919,  petitioners  filed  an  amend- 
ed petition  averring  that  they  are  residents  of  the  town  of  Kent- 
land  and  the  owners  of  real  estate  upon  which  their  respective 
residences  are  situated  abutting  Allen  street  in  said  town ;  that 
the  Interstate  Public  Service  Company  is  a  corporation  furnish- 
ing electric  light,  heat,  and  power  to  the  inhabitants  of  the  town 
of  Kentland;  that  petitioners  have  filed  their  applications  for 
electric  lighting  service  upon  the  printed  form  used  and  fur- 
nished by  said  Interstate  Public  Service  Company;  that  said 
company  has  a  distributing  station  in  said  town  located  upon 
Gk>ss  street  on  lots  5  and  6  of  the  original  plat  of  said  town,  one 
block  north  of  Allen  street;  that  said  Interstate  Public  Service 
Company  has  poles  and  wires  located  upon  the  north  side  of 
Allen  street,  all  of  which  run  past  the  residences  of  petitioners ; 
that  said  company  furnishes  light  for  the  town  of  Kentland 
along  said  street  under  its  contract  with  said  town;  that  said 
residences  are  each  located  not  to  exceed  50  feet  from  the  south 
line  of  said  Allen  street  and  are  readily  accessible  to  said  pole 
line;  and  that  said  company  refuses  to  furnish  the  service  ap- 
plied for  by  petitioners. 

Wherefore,  petitioners  pray  that  an  order  be  made  requiring 
the  Interstate  Public  Service  Company  to  furnish  such  service 
to  them. 

After  due  notice  a  hearing  was  held  at  the  rooms  of  the  Com- 
mission March  15,  1920. 

No  testimony  was  admitted  at  this  hearing  except  as  to  the 
approximate  cost  of  making  such  extensions  and  improvements, 
the  number  of  consumers  desiring  such  service,  and  the  mini- 
mum charge  therefor. 
P.U.IL1920a 
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It  appeals  that  ten  householders  are  desirous  of  procuring 
electric  service ;  that  they  live  appromnately  two  thousand  feet 
from  the  central  station  from  which  current  is  furnished;  and 
that  two  high  tensiim  wires  are  constructed  and  parallel  a  part  of 
the  street  upon  which  said  householders  reside;  t^at  the  estimated 
cost  to  provide  current  for  the  ten  consumers  is  approximately 
seven  hundred  eighty-three  dollars;  and  that  the  nunimnm 
charge  for  each  of  the  ten  consumers  would  be  $1  per  month  or 
$120  per  year. 

Section  110,  of  the  Public  Service  Commission  Act,  provides 
that  the  city  and  town  authorities  have  jurisdiction  over  exten- 
sions of  all  utilities  operating  within  the  corporate  limits  of  said 
city  and  town.  No  evidence  was  introduced  to  show  that  peti- 
tioners had  petitioned  the  board  of  trustees  oi  the  town  of  Kent 
land  for  these  extensions. 

The  Commission,  being  fully  advised  in  the  premises,  in  view 
of  the  provisions  of  §  110  of  the  Public  Service  Commission 
Act,  is  of  the  opinion  that  the  petition  should  be  denied,  and  it 
^vill  be  so  ordered. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana,  that  this  petition  be,  and  it  is,  denied. 

Lewis,  VanAuken,  Johnson,  concurring;  Haynes,  absent 


INDIANA  PUBLIC  SERVICB  COMMISSION. 

RE  MONARCH  GAS  COMPANY. 

[No.  5018.] 

Return  ^  Konoperating  income. 

1.  In  estimating  the  (^erating  revenues  of  a  gas  ooiiip»07>  ^ 
allowance  should  be  made  for  the  revenue  from  drilling  aatur*^  8^ 
wells  for  outside  parties. 

Be^m  —  Operating  expenses  <—  DepreeiaHan* 

2.  A  utility  is  entitled  to  earn,  aa  a  part  of  its  operating  e*P®^' 
a  sufficient  amount  for  depreciation  to  refiresent  the  loss  of  ^^ 
and  efficiency  in  its  property  and  equipment  which  is  due  to  ^^^ 
and  tear,  to  age  and  general  decay,  to  obsolescence  and  to  inade^l^^' 
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IMyrqoiflMtt  «i-  Natural  gaa  •—  AmounU 

3.  An  allowance  of  5  per  cent  was  made  for  the  depreciation  of 
a  natural  gaa  plant. 

[April  15,  1920.] 

Petition  for  increase  in  natural  gas  rates;  granted. 
Appearances:   F.  S.  Caldwell,  attorney,  for  petitioner;  F.  C. 
Focht,  attorney,  for  city  of  Winchester. 

Van  Auken,  Commissioner:  The  material  averments  of  the 
petition  are  as  follows: 

That  petitioner,  the  Monarch  Gas  Company,  is  an  Indiana 
corporation  with  its  principal  office  and  place  of  business  at 
Winchester;  that  it  is  a  public  utility  engaged  in  the  business 
at  Winchester ;  that  it  is  a  public  utility  engaged  in  the  business 
of  furnishing  natural  gas  to  the  public  for  lighting  and  heating 
purposes;  that  for  more  than  twenty  years  last  past  it  has,  in 
the  conduct  of  its  business,  drilled  wells,  constructed  mains  and 
service  pipes,  regulators,  and  other  equipment  needed ;  that  it 
now  owns  gas  wells,  mains,  regulators  and  other  equipment,  as 
aforesaid ;  that  the  Union  Heat,  Light  &  Power  Company  also 
has  its  principal  office  in  the  said  city  of  Winchester  and  that 
it  is  now,  and  for  more  than  twenty  years  last  past,  has  been 
engaged  in  furnishing  natural  gas  to  its  consumers  as  a  competi- 
tor of  petitioner;  that  petitioner's  present  rates  and  income  are 
insufficient  and  nnremunerative ;  that  until  recently  the  Union 
Heat,  Light  &  Power  Company  and  petitioner  charged  the  same 
rates  for  service;  that  recently,  by  authority  of  the  Commission, 
the  Union  Heat,  Light  &  Power  Company  materially  increased 
its  rates  and  is  now  charging  rates  in  excess  of  those  charged 
by  the  petitioner;  that  petitioner's  rates  are  insufficient  and  nn- 
remunerative not  only  when  measured  by  the  value  of  the  prod- 
uct furnished  and  the  expense  of  furnishing  the  service,  but  also 
by  reason  of  its  being  placed  in  competition  with  said  Union 
Heat,  Light  &  Power  Company  which  receives  a  much  higher 
rate,  as  aforesaid. 

That  the  Commission  should  grant  petitioner  a  hearing  and 

fix  such  rates  to  govern  petitioner  as  may  be  sufficient,  and  peti- 
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tioner  suggests  the  following  dcbedule  of  rates  as  reasonaWe  tti- 
Aer  all  the  circumstances: ' 

For  the  first  5,000  cubic  feet  of  natural  gas  furnished  to 
any  consumer  in  any  month,  75  cents  per  1,000  cubic  feet. 

For  the  next  3,000  cubic  feet  furnished  to  any  such  consumer 
in  any  such  month,  55  cents  per  1,000  cubic  feet. 

For  all  in  excess  of  8,000  cubic  feet  furnished  to  any  sucli 
consumer  in  any  such  month,  50  cents  per  1,000  cubic  feet 

A  monthly  minimum  charge  of  $1. 

The  city  of  Winchester,  by  its  mayor  and  common  council, 
filed  a  petition  asking  that  the  city  be  made  a  party  to  this  pro- 
ceeding, and  the  city  is  so  recognized  herein.  The  city  also 
filed  answer  to  the  petitioner,  the  material  averments  of  which 
are: 

That  the  city  of  Winchester  objects  to  an  increase  of  the  gas 
rates  of  petitioner,  for  the  reason  that  it  is  believed  that  peti- 
tioner is  now  receiving  sufficient  compensation  from  its  consum- 
ers lor  the  gas  furnished  them  in  said  city;  that  the  petitioner 
has  done  nothing  whereby  its  gas  supply  will  be  increased  or 
the  pressure  of  the  gas  improved ;  that  the  gas  supply  furnished 
by  petitioner  is  very  poor ;  that  during  the  day  the  gas  is  so  low 
that  a  consumer  cannot  get  enough  heat  from  the  gas  furnished 
to  prepare  a  meal  without  using  other  fuel;  that  at  night  the 
pressure  comes  on  with  gi-eat  force,  making  it  dangerous  to  the 
consumers,  there  being  no  provision  of  any  kind  whereby  the 
pressure  can  be  regulated;  and.  that  petitioner's  rates  should 
not  be  increased  unless  provision  is  made  for  improving  the 
service. 

Two  other  petitions  were  filed,  each  signed  by  a  large  number 
of  citizens  of  Winchester  who  are  patrons  of  petitioner.  On® 
petition  advocates  the  granting  of  increased  rates  to  petitioner 
in  order  that  it  may  be  able  to  drill  additional  wells,  increase 
its  supply  of  gas,  improve  its  service,  and  earn  a  fair  return  on 
the  value  of  its  property,  all  in  the  public  interest  The  other 
petition  recites  that  petitioner's  service  is  poor  and  the  gas  sup- 
ply insufficient  and  uncertain,  and  that  petitioner  is  now  re- 
ceiving adequate  compensation  for  the  service  it  fumishcs* 

An  audit  and  investigation  of  petitioner's  accounts  a^x^d  ^^ 
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ords  was  made  by  the  accounting  department  of  the  Commission 
covering  the  period  from  1917  to  1919,  both  inclusive,  report 
of  which  is  an  evidence. 

A  tentative  estimate  of  the  value  of  petitioner's  property 
was  made  by  the  engineering  department  of  the  Commissioriy 
the  report  of  which  is  in  evidence.  It  shows  the  cost  of  repro- 
duction of  petitioner's  physical  property  now  used  and  useful 
for  the  convenience  of  the  public  to  be  $93,343,  and  its  present 
value  to  be  $56,327.  This  estimate  is  intended  to  show,  as  near- 
ly as  can  be  estimated,  the  original  cost  of  the  property  now  in 
use.  The  future  of  the  natural  gas  business  is  a  matter  of  such 
great  uncertainty  that  it  is  impossible  to  say  what  the  value  of 
this  property  really  is.  In  this  case,  it  is  reasonable  to  estimate 
that  the  property  is  now  worth  the  present,  or  depreciated  value 
found  by  the  Commission's  engineers,  which  amount  does  not 
iiii  lude  any  allowance  for  intangibles  or  for  working  cash  capi- 
tal The  Commission  will,  therefore,  tentatively  fix  the  value 
of  petitioner's  property  for  the  purposes  of  this  case  at  $56,327, 
and  the  value  of  the  depreciable  property  at  $55,385,  the  latter 
amount  being  the  present  value,  less  land,  materials,  and  sup- 
plies. 

The  evidence  in  this  case  and  other  cases  of  like  character  in- 
dicates that  there  is  no  such  thing  in  Indiana  as  first  class  nat- 
ural gas  service.  The  Indiana  fields  are  gradually  becoming 
exhausted.  New  wells  yield  less  and  less  when  newly  drilled, 
and  such  pressure  as  exists  soon  declines.  The  furnishing  of 
the  service  from  the  Indiana  fields  now  requires  the  drilling  of 
an  increasingly  large  number  of  wells,  and  each  year  for  many 
years  the  expense  of  such  drilling  has  been  increasing.  Peti- 
tioner's service  during  the  cold  winter  months  has  been  poor, 
due  to  low  and  uncertain  gas  pressure.  Part  of  the  service 
trouble  appears  to  have  been  beyond  the  control  of  petitioner, 
and  was  due  to  frozen  meters  and  conditions  about  consumer's 
premises.  It  appears  probable  that  petitioner  will  be  able  to 
maintain  fairly  adequate  service  from  this  time  until  the  cold 
weather  of  next  winter.  Two  new  weUs  are  now  being  drilled 
for  petitioner  by  other  parties  near  its  own  field  under  an  agree- 
ment whereby  petitioner  will  take  all  the  gas  which  the  wells 

P.U.R.1920C. 

Digitized  by  VjOOQIC 


»64  INDIANA  PUBLIC  SERVICE  COMMISSION. 

yidd.  If  these  wells  do  not  produce  a  suflScient  amount,  peti- 
tioner proposes  to  drill  other  wells  of  its  own^ 

Considering  the  financial  condition  of  petitioner  and  the  oth- 
er pertinent  facts  in  evidence,  it  appears  tiiat  it  is  doing  and 
proposing  to  do  all  that  can  reasonably  be  required  at  this  time 
to  maintain  and  improve  its  service.  Petition^'s  natural  gas 
is  used  for  cooking,  lighting,  and  heating,  and  industrial  ptt^ 
poses.  It  will  be  necessary  sooner  or  later,  unless  provision  is 
made  for  other  service,  to  limit  the  use  of  petitioner's  natural 
gas  to  the  most  essential  purposes.  Its  use  for  cooking  purposes 
is  probably  the  most  essential,  and  it  will  be  well  for  the  con- 
sumers to  recognize  the  fact  that  they  may  have  to  stop  using 
the  gas  for  the  less  essential  purposes.  It  is  probable  that  peti- 
tioner could  have  supplied  the  needs  of  its  consumers  this  pres- 
ent winter  and  could  have  maintained  a  fair  pressure,  if  the  use 
of  the  gas  had  been  confined  to  cooking  and  lighting  only.  This 
same  question  has  arisen  in  various  other  parts  of  Indiana,  and 
it  is  generally  recognized  that  the  available  supply  of  natural 
gas  should  be  conserved  and  not  used  for  nonessential  purposes. 

[1]  The  statement  of  receipts  and  expenses  in  the  Commis- 
sion's audit  includes  the  receipts  and  expenses  of  commercial 
drilling.  It  appears  that  petitioner  owns  a  drilling  rig  and  that 
the  president  of  the  company  has  engaged  in  the  business  of 
drilling  wells  for  outside  parties.  Petitioner  received  the  gross 
amount  for  such  work,  and  paid  the  expenses  thereof.  Consid- 
erable profit  has  accrued  to  petitioner  from  this 'work.  The  rev- 
nue  and  expense  of  this  outside  business  should  not  be  included 
in  the  income  statement  of  petitioner.  It  is  an  outside  business 
not  connected  with  the  furnishing  of  gas  to  petitioners  patrons. 
If  it  had  resulted  in  a  loss,  it  would  be  improper  to  consider  such 
loss  in  fixing  petitioner's  rates,  and  it  is  equally  improper  to 
consider  any  profit  that  may  have  accrued  from  such  business. 
The  revenue  and  expense  of  such  business  will  not  be  considered 
herein  in  estimating  petitioner's  annual  income  and  require- 
ments. If  petitioner's  drilling  rig  is  used  for  outside  work  by 
the  president  of  the  company  or  any  other  individual,  proper 
rental  therefor  should  be  paid  to  petitioner  and  accounted  for 
on  its  books  as  a  part  of  its  revenue.    There  should  also  be  in- 
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eluded  a  proper  charge  for  the  service  of  the  president  or  other 
officer  or  auplojee  of  the  company  who  may  accompany  and 
operate  the  rig  on  such  outside  work. 

It  is  a  matter  of  common  knowledge  that  the  (^rating  ex- 
penses of  this  and  other  utilities  of  like  character  have  more 
than  doubled  in  the  last  few  years.  Operating  coftts,  especially 
labor^  are  continuing  to  increase  without  any  prospect  that  the 
peak  has  been  reached.  The  business  of  selling  gas  is  like  the 
business  of  selling  any  other  commodity  in  that  the  selling  price 
is  controlled  by  the  cost  of  furnishing  the  service.  Petitioner 
is  entitled  to  earn  from'its  rates  its  operating  expenses,  includ- 
ing depreciation,  and  in  addition  a  fair  return  on  the  value  of 
its  property.  Otherwise,  it  is  difficult  for  the  Commission,  or 
the  public,  to  insist  that  petitioner  make  large  expenditures  for 
maintaining  and  improving  its  service. 

[2,  8]  Petitioner  is  entitled  to  earn,  as  a  part  of  its  opera- 
ting expense,  a  sufficient  amount  for  depreciation  to  represent 
the  loss  of  value  and  efficiency  in  its  property  and  equipment 
which  is  due  to  wear  and  tear,  to  age  and  general  decay,  to  obso- 
lescence, and  to  inadequacy.  In  a  case  of  this  kind,  it  is  im- 
possible to  say  with  certainty  what  allowance  should  be  made. 
The  Commission  considering  the  rapid  depletion  of  the  wells 
will  tentatively  fix  a  rate  of  five  per  cent,  which  cannot  be  said 
to  be  excessive. 

Petitioner  submitted  a  tabulation  of  its  estimated  operating 
expenses  for  1920  amounting  to  $4,940,  not  including  die  ex- 
pense of  commercial  drilling.  This  estimate  has  been  compared 
with  the  actual  operating  expenses  for  1918  and  1919,  and  in 
view  of  the  present  day  costs,  it  appears  to  be  reasonable,  and 
will  be  accepted.  The  Commission  will  also  include  in  the  re- 
quirements 5  per  cent  for  depreciation,  amounting  to  $2,769.25^ 
and  7  per  cent  for  return  on  the  investment,  amounting  to  $3,- 
942.89,  making  the  total  requirements  $11,652.14.  A  schedule 
of  rates  will  be  authorized,  which  will  yield  to  petitioner  approx- 
imately the  estimated  requirements.  This  schedule  is  some- 
what lower  than  iJiat  prayed,  for  in  the  petition,  and  also  some- 
what lower  than  that  of  petitioner's  competitor.    The  following 
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Btatement  shows  the  estimated  annual  requirements  and  the  esti- 
mated annual  revenues  under  the  rates  hereinafter  authorized. 

Estimated  Annual  Requirements. 
Operating  expenses: 

1.  Manager's  salary  $1,300.00 

2.  Office  help 780.00 

3.  Trouble  man   ^ 1,144.00 

4.  Office  rent   180.00 

6.  Heat  and  light 200.00 

6.  Barn  rent , .  36.00 

7.  Oil  for  cars,  bailing  machine,  etc 50.00 

8.  Gasoline  for  cars  and  bailing  machine 500.00 

0.  Blacksmith  work 100.00 

10.  Extra  labor : 500.00 

11.  Repairing  cars,  bailing  machine,  etc.  . .  .*. 100.00 

12.  Alcohol  for  cars  and  line,  1  bbl 50.00 

Total UMOM 

Depreciation— {(  per  cent  on  $55,385 $2,769.25 

Total ..' $7,700.25 

Return— 7  per  cent  on  $56,327  $3,042.89 

Total  requirements  $11,652.14 

ESTIMATKD  REVENUES. 

.Operating  revenues — present  rates  (p.  a  audit)   $7,433.54 

Estimated  increase  under  proposed  rates 5,000.00 

Total  estimated  revenues  $12,433.54 

•  The  Commission^  being  advised  in  the  premises,  finds  that 
the  present  rates  are  inadequate  and  iusufKcieut  properly  to  op- 
erate and  maintain  petitioner's  plant  and  service,  and  that  a 
temporary  increase  should  be  granted^  the  continuance  of  which 
will  be  contingent  upon  petitioner  taking  proper  steps  to  furaiaii 
adequate  service  to  its  consumers.   . 


INDIANA  PUBLIC   SERVICE  COMMISSION. 

RE  HAZELTON  TELEPHONE  COMPANY. 

[No,  6106.] 

Betum  «»  Power  of  Commission  —  Protection  of  investors. 

1.  It  is  the  duty  of  the  Commission  in  its  regulatory  character 

'     to  see  that  the  investors  of  publie  utilities  receive  adequate  remuner- 

..    ation  for  the  service  which  they  render  to  the  public  and  that  the 

patrons  receive  proper  and  efficient  service,  and  this  duty  is  just  «« 

important  as  the  corresponding  duty  of  protecting  the  patrons  against 

extortionate  ratea. 
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Boies  —  Telephones  •— >  Beductityn  —  Bequest  of  utility  and  patrons. 

2.  The  Indiana  ComniiBsion  at  the  request  of  a  telephone  company 
and  a  large  number  of  its  patrons  rescinded  its  order  increasing  tele- 
phone rates,  although  it  had  been  shown  that  the  company  was, in 
need  of  greater  revenues  and  the  Commission  believed  that  its  actipn 

would  result  in  inferior  service. 

» 

[April  30,  1920.1 

Pbtttios  by  telephone  company  for  order  setting  aside  rates 
previously  authorized  by  the  Commission ;  granted. 

HayneSy  Commissioner:  On  April  28,  1920,  the  Hazelton 
Telephone  Company,  a  corporation  engaged  in  furnishing  tele- 
phone service  in  the  town  of  Hazelton  and  vicinity,  filed  with 
the  Commission  a  petition  averring  that  on  March  5,  1920,  in 
cause  No.  5106,  the  Commission  entered  an  order  authorizing 
petitioner  to  put  into  force  and  effect  a  certain  schedule  of  rates, 
tolls,  and  charges  which  was  an  increase  over  the  former  rates, 
said  new  schedule  of  rates  to  become  effective  April  1,  1920; 
that  as  a  result  of  said  order,  dissatisfaction  has  arisen  between 
petitioner  and  its  patrons,  a  large  nart  of  whom  are  rural  sub- 
scribers living  in  the  vicinity  of  said  Hazelton ;  that  on  account 
of  said  dissatisfaction,  approximately  100  patrons  had  either 
ordered  their  telephones  discontinued  or  were  preparing  to  do 
8o;  that  in  order  to  promote  good  feeling  between  petitioner  and 
its  patrons  a  mutual  agreement  has  been  entered  into,  subject 
to  the  approval  of  the  Commission,  to  restore  the  old  xates  which 
were  in  effect  prior  to  April  1,  1920;  and  that  there  has  been 
a  change  in  ownership  of  petitioner's  property  since  March  5, 
1920,  the  date  of  original  order.  Therefore,  petitioner  prays 
that  the  present  rates  as  authorized  under  said  order,  be  sus- 
pended and  annulled  and  that  the  original  schedule  of  rates  on 
file  and  in  effect  prior  to  April  1,  1920,  be  re-established  to  be 
put  into  force  and  effect. 

The  petition  was  signed  by  approximately  95  alleged  patrons 
and  officers  of  the  company. 

The  records  in  the  office  of  the  Commission  show  that  on  Janu- 
ary 21,  1920,  the  Hazelton  Telephone  Company  filed  a  peti- 
tion praying  for  an  increase  in  rates,  and  after  due  notice  through 

the  press  and  otherwise^  the  matter  was  heard  in  the  office  of  the 
P.U.R.i92oa  - 
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CommissioD,  February  20,  1920.  At  that  time  no  protestants 
appeared,  and  the  case  was  heard  in  the  regular  manner.  Peti- 
ticmer  introduced  sufficient  evidence  to  show  that  it  was  entitled 
to  increased  revenues  of  approximately  $800  per  year  because 
of  the  increase  in  taxes  and  wages,  and  additional  expense  for 
maintenance  supplies. 

An  audit  of  the  financial  affairs  of  the  company  showed  that 
the  revenues  were  $3,815.66  with  an  expense  of  $3,232.31  with- 
out any  provision  for  depreciation,  leaving  a  net  income  of 
$583.35,  which  in  the  opinion  of  the  Commission  was  entirely 
inadequate  to  provide  for  depreciation,  increased  cost  in  labor 
and  material,  and  pay  a  return  upon  the  investment  of  petition- 
er's property  which  is  dedicated  to  public  use.  Therefore,  the 
prayer  of  the  petition  was  granted,  and  a  schedule  of  increased 
rates  was  authorized,  which,  in  the  opinion  of  the  Commission^ 
was  logical,  reasonable,  and  thoroughly  justified  by  the  evidence 
at  hand. 

[1]  It  is  the  duty  of  this  Commission,  in  its  regulatory  char- 
acter, to  see  that  the  investfiffs  in  public  utilities  receive  adequate 
remuneration  for  the  service  which  they  render  to  the  public, 
and  that  the  patrons  receive  proper  and  efficient  service.  This 
duty  is  just  as  important  as  the  corresponding  duty  of  protect- 
ing the  patrons  against  extortionate  rates.  It  was  under  this 
broad  principle  of  equity  and  justice  that  the  original  order 
was  entered. 

However,  in  tbis  proceeding,  the  Commission  is  confronted 
with  an  unusual  situation.  Evidence  was  presented  which 
proved  that  petitioner  was  entitled  to  relief,  and  such  relief  hav- 
ing been  granted,  petitioner  declines  to  accept  such  relief.  It, 
therefore,  becomes  the  duty  of  the  Commission,  acting  in  the 
best  interests  of  the  public  at  large  and  in  hai-mony  with  the 
desire  of  the  petitioner  and  its  patrons,  to  grant  the  present 
prayer  of  the  petitioner  and  to  set  aside  the  rates  originally 
authorized. 

[2]  The  Commission -will  take  this  opportunity  to  state  that, 

while  acting  in  accordance  with  the  petitioner's  request,  it  does 

so  with  reluctance,  in  the  belief  that  an  error  is  being  made  in 

i^ucing  the  rates  of  petitioner  to  the  prior  schedule.     If  the 

evidence  submitted  at  the  former  hearing  was  true,  that  the  peti- 
P.U.R.1920C,  ^ 
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tioner  was  in  need  of  additional  revenue  in  order  to  continue  to 
render  good  service,  it  naturally  follows  that  if  petitioner  is 
deprived  of  these  increased  revenues,  the  service  must  suflFer. 
If  such  conditions  result,  the  Commission  can  in  no  wise  be  held 
responsible  for  the  deterioration  and  the  reduced  quality  of 
service  or  the  general  apathy  that  will  more  than  likely  result. 

The  Commission,  being  fully  advised  in  the  premises,  is  of 
the  opinion  that  the  prayer  of  the  petitioner  should  be  granted 
and  it  will  be  so  ordered. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana,  that  the  Hazelton  Telephone  Company  be,  and  it  is, 
authorized  to  charge  and  collect  the  schedule  of  rates  in  force 
prior  to  the  increase  authorized  in  the  original  order  in  this 
cause,  and  that  the  rates  authorized  in  the  original  order  be, 
and  they  are,  set  aside,  as  of  April  1,  1920. 

Lewis,  McCardle,  YanAuken,  Johnson,  concur. 


DTDIANA  PITBIilC  SERVICB  COMMISSIOIT. 

BE  SOUTHERN  INDIANA  TELEPHONE  k  TELEGRAPH 

COMPANY. 

[No.  5206.1 

Service  «>  Adequeeif  —  What  conaMutes, 

1.  The  term  "adequate  sendee*'  extends  beyond  mere  mechanical 
gervice,  and  includes  a  proper  attitude  on  the  part  of  the  utility  towards 
the  public. 

Wtetum  —  ReasonableneBS  -«  Factore  —  Character  of  service. 

2.  The  Indiana  Commission  will  not  permit  a  utility  as  a  matter 
of  right  to  reoeivs  increased  rates  upon  making  a  bad  financial  show- 
ing, regardless  of  its  service  to  the  public,  and  its  relations  with  the 
public. 

JEef urn  —  ReaetmahleneBe  -«  Factors  —  Character  of  service. 

8.  The  Indiana  Commission  refused  to  permit  an  increase  in  the 
rates  of  a  telephone  company  until  its  service  was  made  reasonably 
adequate,  directly  by  increased  mechanical  efBeiency,  and  indirectly 
by  a  better  attitude  toward  the  public. 

[April  30, 1920.J 
P.U.R.1920C. 
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'    PETITION  for  increase  in  telephone  rates ;  denied. 

«    Appearances:   S.  A.  Barnes,  for  petitioner;  R;  H.  Weir  and 

W.  M.  Wells,  for  Scottsbiirg  Chamber  of  Commerce. 

Johnson,  Commissioner:  On  March  31,  1920,  the  Southern 
Indiana  Telephone  &  Telegraph  Company,  filed  its  petition  with 
the  Public  Service  Commission  averring  that  it  operates  the 
telephone  system  in  Scottsburg  and  the  community  surrounding, 
and  that,  owing  to  the  increased  cost  of  operation,  and  rates  now 
in  effect  are  not  sufficient  properly  to  meet  the  operating  ex- 
penses, depreciation,  and  provide  a  fair  return  on  the  value  of 
the  property  for  rate-making  purposes. 

After  due  notice,  the  matter  was  heard  at  Scottsburg  on  April 
20,  1920. 

The  evidence  showed  that  in  cause  No.  4269  on  October  25, 
1919,  petitioner  was  authorized  to  increase  its  rates  and  that 
petitioner  now  charges  the  rates  authorized  in  that  order.  Aside 
from  the  financial  showing  of  petitioner,  two  matters  of  im- 
portance were  presented  at  the  hearing. 

First,  the  protestants  on  behalf  of  the  Chamber  of  Commei-ce 
of  Scottsburg  attacked  the  valuation  fixed  in  the  previous  order 
for  the  purpose  of  that  cause,  stating  that  in  their  opinion  the 
taiuation  was  excessive.  Inasmuch  as  the  value  fixed  i2k  that 
order  was  merely  a  tentative  appraisal  of  the  engineering  depart- 
ment of  the  Commission,  and  inasmuch  as  the  question  of  valua- 
tion is  at  issue,  the  Commission  believes  that  a  complete  evalua- 
tion should  be  made  of  the  property  -and  will  cause^such  an 
evaluation  to"  be  made. 

The  second  matter  of  concern  aside  from  the  financial  show- 
ing of  the  company,  pertains  to  the  relation  between  the  .utility 
and  the  public  that  it  serves  in  this  field.  The  evidence  indi- 
cates that  in  the  past  there  has  been  some  arbitrary  enforcement 
of  the  "disconnect"  rule ;  that  in  1919,  petitioner  arbitrarily  put 
into  effect  an  illegal  schedule  of  rates,  tolls,  and  charges;  that 
the  refund  of  these  excessive  charges  was  made  by  the  company 
only  after  considerable  delay;  and  that  the  service  rendered  by 
petitioner  to  the  community  has  not  been  reasonably  adequate 
under  all  of  the  circumstances. 

Due  to  these  and  other,  causes,  petitioner  and  the  community 

r.U.R.1920C. 
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are  apparently  at  sword  points  and  deal  with  each  other  at  arms 
length,  mutually  suspicious  of  each  other.  Although  it  may  be 
that  at  times  some  subscribers  have  in  their  relations  with  the 
petitioner  allowed  prejudice  to  supplant  reason,  yet  the  Com- 
mission is  not  unmindful  of  the  possibility  that  such  prejudice 
might  have  resulted  from  arbitrary  acts  and  methods  of  peti- 
tioner in  the  past  Whatever  may  be  said  as  to  the  prejudice 
of  ,som§  subscribers  in  the  past,  the  Commission  is  impressed 
with  the  fair  and  judicial  attitude  of  the  two  representatives 
of  the  chamber  of  commerce,  who  appeared  at  the  hearing,  and 
who  stated  that  they  have  not  analyzed  the  fiscal  affairs  of  the 
company  sufficiently  to  dispute  the  petitioner's  financial  showing. 
In  their  testimony  as  to  service,  these  two  representatives  freely 
admitted  that  the  service  was  better  than  it  had  been  in  times 
past,  but  objected  to  the  somewhat  arbitrary  methods  of  peti- 
tioner and  its  generally  high  handed  attitude  toward  the  public. 
They  also  challenged  the  t^itative  estimate  of  value  fixed- by 
the  Commission  in  the  last  order  as  explained  above. 
•  [1,  2]  The  Commission  believes  that  the  term  "adequate 
service"  extends  beyond  mere  mechanical  service — the  ability 
in  case  of  a  telephone  utility,  quickly  and  accurately  to  obtain 
the  number  called.  It  includes  also  a  proper  attitude  on  the 
part  of  the  Utility  towards  the  public.  The  Coiumisslon  believes 
that  a  utility  intrenched  behind  a  bad  financial  sliowing,  cannot 
demand  increased  rates,  as  a  matter  of  right,  regardless  of  its 
service  to  the  public  and  its  relations  with  the  public. 

[3]  In  the  present  cause,  the  Commission  is  inclined  to  be- 
lieve from  the  evidence  that  the  petitioner  needs  additional 
revenue,  in  order  fully  to  meet  its  requirements.  'It  is  ques- 
tionable, however,  whether  an  increase  in  rates  would  produce 
additional  revenue  as  the  evidence  indicates  that  any  increase 
in  rates  would  cause  a  substantial  loss  of ,  subscribers.  Even  if 
higher  rates  did  produce  more  revenue,  however,  the  Commis- 
sion believes  that  rates  should  not  be  increased  until  service  i^ 
made  reasonably  adequate — directly  by  increased  mechanical 
cdKciency  and  indirectly  by  a  better  attitude  towards  the  public. 

While  not  <dianging  the  present  rate,  the  Commission  will 

make  a  readjustment  that  will  preclude  a  harsh  application  of 

the  disconnect  rule.    Soipe  provision  must  be  made,  however,  to 
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insure  prompt  payment,  but  this  will  be  obtained  by  establishing 
a  gross  and  net  rate,  the  net  rate,  which  is  the  present  rate,  to 
apply  when  payments  are  made  promptly,  and  gross  rate  to  apply 
on  delayed  payments.  The  Commission  will  also  provide  that 
no  telephone  may  be  disconnected  for  nonpayment,  however, 
until  the  bill  is  overdue  forty-five  days,  instead  of  fifteen  days 
as  now  provided. 

The  Commission,  therefore,  is  of  the  opinion  that  this  peti- 
tion should  be  denied  at  this  time. 


MARTIiAND  PUBIilC  SERVICE  COMMISSIOK. 

ftE  WILLIAM  L.  DEAN. 
[Case  No.  1773,  Order  No.  5563.] 

Man&pHy  mnd  competiiion  —  Protection  of  occupied  territory. 

1.  The  Maryland  Commisaion  has  adopted  the  policy  that  wtaa 
a  public  utility  is  rendering  to  the  public  a  service  reasonably  ade^nsts, 
intelligently  and  eoonomically  operated,  that  utility  will  be  permitted 
to  earn  a  fair  return  on  the  property  dedicated  to  the  public  service 
after  the  payment  of  operating  expenses,  taxes,  and  a  reasonable  al- 
lowance for  depreciation,  provided  such  return  can  be  secured  througk 
rates  not  above  the  value  of  the  service  and  the  utility  will  be  pro- 
tected against  unnecessary,  undue,  and  indiscriminate  competition. 

Monopolff  and  competition  —  AtUomobilea  —  Occupied  territory, 

2.  The  Maryland  Commission  granted  a  permit  for  the  operatioi 
of  an  automobile  as  a  common  carrier  between  two  designated  points, 
notwithstanding  another  automobile  was  being  operated  there,  where 
the  applicant  already  had  a  contract  for  carrying  the  United  States 
mail  between  the  two  points  and  the  occupant  of  the  territory  wis 
not  in  a  position  to  render  adequate  service  without  a  further  it- 
vestment  which  would  necessarily  increase  the  rates  to  be  charged. 

[April  23,  1920.] 

Application  for  permit  to  operate  motor  vehicles;  granted. 

Appearances:    V.  Calvin  Trice,  counsel  for  applicant;  A. 

Stengle  Marine,  counsel  for  Major  Calona  Slacum,  protestant 

Legg,  Commissioner:  This  case  is  an  application  made  <m 
November  3d,  1919,  by  William  L.  Dean  for  the  granting  of 
a  permit  by  this  Commission  for  the  operation  of  a  motor  vehicle 
for  public  use  in  the  transportation  of  passengers  between  Cam- 
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bridge  and  Hurlock,  Maryland,  a  distance  of  approximately 
17  miles.  The  application  was  referred  to  the  transportation 
expert  of  the  Commission,  which  official,  in  his  report  JTo.  859, 
rendered  the  Commission  on  January  13,  1920,  declined  to 
recommend  the  granting  of  the  permit  applied  for,  with  the 
following  comment: 

"This  route  is  at  present  covered  by  Mr.  Lonic  Slacum  and 
his  last  yearns  permit  was  renewed  at  the  b^inning  ef  the  year. 

"My  reasons  for  withholding  recommendation  of  this  permit 
are,  that  so  far  as  we  are  aware  the  service  rendered  by  Mr. 
Slacum  has  been  satisfactory,  and  the  issuing  of  another  permit 
would  seem  an  excess  of  service,  which  is  not  in  line  with  the 
policy  of  the  Commission  in  cases  of  this  kind." 

CouBsel  for  the  applicant  petitioned  the  Commission  for  a 
hearing  upon  the  application,  and  a  hearing  was  held  in  the 
court  house  at  Cambridge  on  March  18,  1920. 

Hurlock  is  a  junction  of  the  Baltimore,  Chesapeake  ft  Atlan- 
tie  Railway,  running  from  Claiborne  to  Ocean  City,  Maryland, 
oonnecting  at  Claiborne  with  steamer  plying  between  that  point 
and  Baltimore,  with  the  Cambridge  branch  of  the  Philadelphia, 
BaltinM>re  &  Washington  Railroad.  The  passenger  train  service 
betwe^Ek  Cambridge  and  Hurlock  is  infrequent,  and  conseqttently 
pets^ms  traveling  between  Cambridge  and  points  reached  by  or 
via  the  Baltimore,  Chesapeake  &  Atlantic  Railway,  including 
Baltimore,  find  it  convenient  to  avail  themselves  of  the  public 
automobile  service  between  Cambridge  and  Hurlock. 

Prior  to  the  passage  of  Chapters  610  and  714  of  the  Acts  of 
1916  (§§  189  to  200,  inclusive,  of  Article  56  of  Bagby's  Anno- 
tated Code)  requiring  owners  of  motor  vehicles  to  be  used  in 
the  public  transportation  of  persons  or  property  first  to  secure 
permits  from  this  Commission,  and  empowering  the  Commis- 
sion to  grant  such  permits  where  such  action  is  '^deemed  best 
for  the  public  welfare  and  convenience"  and  to  refuse  the  grant- 
ing of  such  permits  where  the  granting  thereof  is  deemed  *'prej- 
udicial  to  the  welfare  and  convenience  of  the  public,''  no  re- 
strictions were  placed  upon  the  number  of  motor  vehicles  which 
might  be  operated  in  the  public  use  between  any  points.  Dur- 
ing this  period  of  unrestricted  competition,  Hurlock  Brothers, 
conducting  an  automobile  hiring  and  garage  business  in  Hurlock, 
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carried'  passeugere  by  automobile  between  Hurlock  cod  Cam- 
bridge, and  after  tbe  enactment  of  the  legislation  above  referred 
to,  applied  for  and  secured  permits  from  this  Commission  for 
the  operation  of  itiotor  vehiole  for  public  use  between  these  points 
for  the  years  1917  and  1918^  though  the  authority  granted  by 
the  permit  in  the  latter  year  was  not  exercised.  This  firm  con- 
tinued, however,  to  operate  without  permit  from  this  Commis- 
sion until  a  short  time  prior  to  the  hearing  of  the  present  case. 
During  this  earlier  period  Major  Calona  Slacum,  known  in  the 
oonimunity  and  referred  to  in  the  record  as  ''Lonie"  Slacmn^ 
conducting  a  garage  and  automobile  hiring  business  in  Cam- 
bridge, also  carried  passengers  between  Cambridge  and  Hnr- 
lock,  in  connection  with  the  transportation  of  the  United  States 
mail,  the  contract  for  which  he  held,  thus  placing  Mr.  Slacum 
in  competition  with  Hurlock  Brothers  for  the  passenger. traffic 
between  these  points.  In  June,  1018,  Mr.  Slacum  made  appli- 
cation for  a  permit  authorizing  him  to  operate  over  this  route, 
which  permit  was  granted,  and  renewed  for  the  years  1919  and 
1920,  covering  the  operation  of  one  car  with  capacity  of  seven 
passengers. 

(  About  November  1,  1919,  the  applicant  in  this  case,  also 
engaged  in  the  automobile  hiring  and  garage  business  in  Gam- 
bridge,  obtained  the  contract  to  carry  mail  between  Cambridge 
and  Hurlock.  Mr.  Dean  uses  a  seven  passenger  automobile  for 
the  carriage  of  the  mail,  and  as  the  mail  does  not  ordinarily 
require  the  entire  capacity  of  the  automobile,  he  used'  the  avail- 
able space  in  his  automobile  for  the  public  transportation  of 
passengers  between  these  points. 

[1]  The  Commission  has  adopted  a  well-known  and  defined 
polioy  in  its  regulation  of  public  utilities,  which,  stated  briefly, 
is,  that  when  a  public  utility,  either  corporate  or  individual, 
is  rendering  to  the  public  a  service  reasonably  adequate,  intelli- 
gently and  economically  operated,  the  Commission  permits  such 
utility  to  earn  a  fair  return  on  the  property  dedicated  to  th« 
pubHo  service,  after  the  payment  of  operating  expenses,  taxes, 
^d  a  reasonable  allowance  for  depreciation,  provided  such  re- 
turn can  be  secured  through  rates  which  are  no  more  than  the 
service  is  reasonably  worth  to  the  public,  and  in  view  of  such 
limited  return  on  its  investment,  the  utility  is  protected  against 
unnecessary,  undue,  and  indiscriminate  competition, 
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[2]  Experience  has  ^elipwiik  that  this,  policy  .is  sound  and  the 
public  interest  is  best  served  tlirougb  ita  general  application. 
However,  it  would  be  prejudicial  to  the  public  interest  to  apply 
a  fixed  rule  in  every  instance,  and  the  case  before  us  is  such 
as  to  warrant  a  determination  of  the  matter  upon  all  of  its  at- 
tendant factors. 

Motor  bus  routes  are  usually  established  as  a  result  of  some 
known  constant  demand  for  service,  generally  from  commuters 
between  termini.  The  evidence  in  this  case,  however,  shows  that 
wholly  different  conditions  exist.  Travel  between  Hurlock  and 
Cambridge  is  much  heavier  in  the  fall,  winter,  and  spring 
months,  with  the  greatest  traiRc  on  Friday  and  Saturday.  But 
it'  is  almost  wholly  of  a  transient  character,  "with  the  continuity 
of  its  volume  subjected  to  varying  conditions  of  weather  arid  of 
railroad  and  steamship  schedules,  etc. 

Though  uncertain  in  volume,  the  service  requires  a  seating 
capacity  for  at  least  twelve  passengers  at  all  times,  in  order  to 
provide  for  the  possible  demand.  The  medium  of  transportation 
used  is  a  seven  passenger  enclosed  automobile,  and  both  Mr. 
Slacum  and  Mr.  Dean  were  operating,  such  type  of  cars,  leav- 
ing Cambridge  in  the  morning  to  meet  a  westbound  train  arriv- 
ing at  Hurlock  about  8 :45  a.'  m.,  and  again  in  the  evening  to 
meet  a  southbound  train  arriving  at  Hurlock  at  about  7 :4^p-.  m. 
The  rate  of  fare  charged  is  now  75  cents  a  single  trip. 

It  is  an  established  fact  that  two  automobiles  of  the  type  now 
used  are  essential  for  the  public  convenience,  even  though  at 
times  there  ia  not  sufficient  patronage  to. load  to  capacity  even 
one  car.  Should  the  Commission  adhere  to  its  general  policy, 
and  allow  Mr.  Slacum  the  exclusive  right  to  carry  passengc^rs 
over  this  routd,  he  would  be  required  to  operate  daily  two  cars. 
It  is  obvious  that  this  would  result  in  increased  operating  costs 
for  him,  %nd,  in  consequence,  a  higher  rate  of  fare  woukl  be 
inevitable. 

Should  we  deny  Mr.  Dean  the  privilege  of  carrying  passen- 
gers in  connection  with  his  mail  service,  the  public  would  be 
denied  the  use  of  transportation  regularly  available,  and  this 
Commissibn  would 'l)e  faced  with  the  responsibility  of  forcing 
the  riding  public  to  patronize  another  carrier  at  probably  in- 
creased rates,  while  facilities  now  available  are  denied  them. 
P.U.R.1920C.  .  ' 
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Bach  an  enforced  ezcess  service  oould  net  be  justified  and  the 
economic  loss  wonld  be  iinpard<«able.  It  is,  therefore,  the  opin- 
ion of  the  Commission  that  the  best  interests  of  the  public  will 
be  served  by  authorizing  Mr.  Dean  to  carry  passengers  in  con- 
nection with  his  mail  service,  and  it  accordingly  will  enter  its 
order  approving  the  granting  of  the  permit  applied  for  in  the 
application  now  on  file. 

Pursuant  to  the  conclusions  reached  in  the  aforegoing  opin- 
ion, it  is,  this  23rd  day  of  April,  in  the  year  nineteen  hundred 
and  twenty,  by  the  Public  Service  Commission  of  Maryland, 

Ordered:  That  the  application  of  William  L.  Dean  in  this 
case  exhibited  be,  and  the  same  is  hereby  granted,  and  that  the 
permit  applied  for  be  issued. 

James  C.  Legg,  and  J.  Frank  Harper,  Commissionera 


MAINE  PUBLIC  VTIUTIES  COMMISSION. 

BE  PRESQUE  ISLE  WATER  COMPANY. 
[P.  C.  227.1 

Bat€9  «  Water  *  JPuHly  «  Reduced  rates  far  dameMe  tMe. 

1.  In  establishing  a  schedule  of  water  rates  for  a  eompasy  fur- 
nishing ivater  not  fit  for  internal  use  until  carefully  boiled,  the  Maine 
Commission  reduced  the  rate  for  the  first  faucet  and  for  each  additional 
faucet,  leaving  the  other  rates  as  fixed  by  the  company,  on  the  theory 
that  the  water  was  satisfactory  for  other  services,  iacluding  fire 
protection. 

Uates  —  Water  *  Fire  protection  *  Baeis, 

2.  A  rate  for  water  for  fire  protection  should  be  based  upon  the 
extent  of  the  territory  protected  and  the  value  of  the  property  covered, 
rather  than  upon  the  number  of  hydrants  installed,  since  the  number 
of  hydrants  installed  is  a  matter  to  be  determined  by  the  municipality. 

Bates  ^  Water  —  ¥ire  protection  — >  PercetUage, 

3.  Fire  protection  service  should  bear  from  28  to  32  per  cent  of 
the  gross  revenues  required  by  a  water  company  renderiiig  both  publie 
and  private  fire  protection. 

Constitutional  law  *  Impairment  of  contract  *  Change  of  contract 
rates. 

4.  The  Maine  Commission  has  the  power  to  fix  reasonable  rates 
to  be  charged  by-  a  water  company  for  fire  protection,  notwithstand- 
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ing  the  existenee  of  a  eontrMt  between  the  utility  and  the  munic- 

[April  14,  1020.] 

Proposed  advance  in  water  rates;  rate  for  first  faucet  re- 
duced, and  rate  for  fire  protection  increased. 

Appearances:  Andrews  and  Nelson  for  the  Presque  Isle 
Water  Company;  Philip  D.  Phair,  for  certain  protestants. 

By  the  Commission:  In  arriving  at  the  conclusion  to  which 
we  have  come  in  this  matter^  the  customers  of  the  Presque  Isle 
Water  Company,  the  company  itself,  and  members  and  staff  of 
this  Commission  have  traveled  a  long  and,  at  all  times,  hard 
road,  and  we  realize  that  the  conclusion  to  which  we  have  come, 
and  which  we  shall  finally  announce  is,  and  will  continue  to  be, 
of  serious  consequence  to  the  company  and  to  its  customers.  We 
have  taken,  perhaps,  more  time  in  finally  considering  this  mat- 
ter than  either  the  company  or  its  patrons  might  think  neces- 
sary, but  so  serious  has  been  every  phase  of  the  matter  that  we 
felt  that  we  should  not,  without  exceedingly  careful  considera- 
tion, render  a  decision  of  the  importance  that  this  one  will  un- 
doubtedly be. 

The  rates,  schedules,  and  practices,  and  particularly  the  char- 
acter and  the  quality  of  the  service  of  the  Presque  Isle  Water 
Company  have  been  before  this  Commission  in  one  form  or  an- 
other many  times  since  August,  1915.  During  that  month  cer- 
tain patrons  of  the  company  filed  a  complaint  which  among 
other  things  charged  that  the  source  of  supply  of  the  water  of 
the  Presque  Isle  Water  Company  was  contaminated  by  surface 
drainage,  resulting  in  such  a  t?ondition  of  impurity  and  unfit- 
ness as  to  render  the  water  unsuitable  and  dangerous  for  private 
use. 

In  due  course  of  time,  the  Commission  held  a  public  hear- 
ing and  the  evidence  was  of  a  character  that  seemed  to  justify 
the  complainants  in  making  the  above-named  allegation.  The 
company  was  ordered  to  remedy  the  existing  condition  and  to 
determine  for  itself  the  manner  in  which  the  remedy  should  be 
applied.  Immediately  difficulties  arose  which  seemed  to  require 
all  the  assistance  which  the  Commission  and  which  the  public 
could  give  to  the  company.     The  particular  menace,  to  which 
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the  patrons  of  the  company  was  subjected,  .arose  from  a  condi- 
tion surrounding  the  sources  of  supply  available  for  use  in 
Presque  Isle.  These  conditions  were  largely,  if  not  entirely, 
beyond  the  control  of  the  company  or  of  its  customers,  and,  as 
a  result  of  long  study,  we  believe  them  to  be  of  a  character  for 
which  neither  the  company,  its  customers,  or  the  Commiasion 
can  find  an  effective  reasonable  remedy.  Those  persona,  who 
have  been  intimately  in  touch  with  the  different  phases  of  this 
investigation  from  its  inception,  will,  we  think,  agree  with  the 
statement  that  the  Commission  has  painstakingly  and  earnestly 
tried  to  be  of  assistance,  and  has  persistently  sought  a  way  in 
which  the  company  could  reasonably  serve  its  patrons  at  a  fair 
price  and  the  patrons  might  receive  a  reasonably  safe  and  ade- 
quate service  also  at  a  fair  price.  The  Commission  has  had  the 
assistance  of  the  company  as  well  as  that  of  those  of  the  patrons, 
who  have  been  actively  interested  in  the  matter,  and  of  the 
counsel,  who  from  time  to  time  have  acted  for  these  patrons. 
If  we  have  finally  failed  to  arrive  at  a  sucoessfol  issue,  it  is 
because  forces  and  conditions,  over  which  man  has  no  control, 
have  been  finally  found  to  be  insurmountable  obstacles. 

As  a  result  of  the  original  complaint,  two  public  hearings 
were  held  at  the  offices  of  the  Commission,  at  Augusta,  one  on 
October  6,  1915,  and  the  other  on  December  22,  1915.  In  be- 
tween the  two  dates,  our  chief  engineer  made  an  investigation 
of  the  sources  of  supply  used  by  the  company  and  made  his 
report  to  us,  which  was  made  a  part  of  the  record  at  the  second 
hearing.  From  this  report  it  appeared  that  the  water  used  by 
the  company  is  taken  from  two  sources,  Kennedy  brook  and 
Presque  Isle  stream.  Two  reservoirs  are  maintained,  one  on 
Hardy  hill,  which  holds  about  one  million  gallons  and  is  used 
principally  to  maintain  fire  protection  pressure,  and  the  other 
on  Kennedy  brook,  which  holds  from  eight  to  ten  million  gal- 
lons and  is  used  mainly  as  a  source  of  supply  for  normal  domes- 
tic purposes.  The  Kennedy  brook  reservoir,  and  the  distribu- 
tion therefrom  to  consumers,  is  a  gravity  ^stenL  A  pipe  from 
this  reservoir  also  supplies  a  well  or  pumping  station  located 
east  of  the  Bangor  and  Aroostook  Bailroad,  and  just  north  of 
Kennedy  brook  from  which  water  is  pumped  to  the  Hardy  hill 
reservoir,  or  allowed  to  flow  on  direct  through  the  distribution 
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•ystein  by  gravity.  When  the  Kennedy  brook  supply  is  not 
jaufficient,  additional  water  is  pumped  from  the  Presque  Idle 
stream,  eitier  for  gravity  distribution  or  to  fill  the  Hardy  hill 
reservoir.  The  amount  pumped  from  the  Presque  Isle  stream 
varies  from  time  to  time  but  this  stream  is  often  used  as  a 
source  of  supply. 

The  pumping  station  on  the  Presque  Isle  stream  is  located 
about  one  mile  above  a  dam,  which  creates  a  mill  pond  extend- 
ing back  a  considerable  distance.  Our  information  was  that  an 
average  of  about  50,000  gallons  daily  was  pumped  from  this 
source,  and  that  the  maximum  daily  consumption  of  water  in 
the  community  was  something  over  one  third  of  a  million  gal- 
lons. It  definitely  appeared  that  Kennedy  brook  alone  would 
not  furnish  an  adequate  supply,  that  Presque  Isle  stream  would 
do  so,  and  that  a  substantial  part  of  the  water  used  for  domestic 
consumption  comes  from  the  Presque  Isle  stream.  Mr.  Bean's 
report  showed  in  gi-eat  detail  the  sources  and  character  of  the 
water  supply  used  in  this  community.  We  went  into  this  mat- 
ter fully  in  our  earlier  decision  and  shall  not  repeat  in  detail. 
It  is  sufficient  to  say  that  if  Kennedy  brook  was  sufficient  to 
supply  all  the  water  necessary  for  use,  this  source  of  supply 
might,  at  considerable  expenditure,  be  made  a  safe  one.  The 
comditions  on  Presque  Isle  stream,  however,  are  of  such  a  char- 
acter as  to  constitute  a  continuous  menace  so  long  as  water  is 
taken  from  this  source,  and  these  conditions  cannot  be  remedied 
except  at  an  expense  so  great  as  to  be  in  our  judgment  pro- 
hibitive. 

From  1905,  as  of  ten.  as  every  three  or  four  months,  the  state 
board  of  health  made  an  analysis  of  this  water.  Very  often  the 
report  contained  a  warning,  and,  not  infrequently,  the  report 
was  "Not  safe.  B.  Coli.'^  As  we  pointed  out  in  our  earlier 
decisions,  water  which  is  being  served  to  a  community,  which 
at  times  and  without  warning  contains  these  germs  so  dangerous 
to  health,  is  not  a  safe  or  proper  water  for  domestic  use.  We 
asked  the  company  to  devise  some  method  by  which  the  water 
could  be  purified  and  made  safe  for  usa  It  is^  of  course,  en- 
tirely possible  for  any  water  company,  if  it  has  the  necessary 
funds  and  if  out  of  prospective  revenues  it  finds  the  necessary 
investment  will  be,  reasonably  supported,  to  take  almost  any  kind 
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of  water  and  so  purify  it  by  scientific  treatment  such  as  coagula- 
tion, filtration,  and  chlorination  as  to  make  it  absolutely  safe 
and  palatable  for  domestic  use.  •  This  water  could  be  so  treated 
and  purified.    It  appears,  however,  to  our  satisfaction  that  the 
investment  necessary  is  so  large  that  if  it  were  possible  for  the 
company  to  secure  the  revenue  to  finance  it,  the  rates  necessary 
to  be  charged  would  be  of  a  prohibitive  character,  and  further 
that  the  company  is  not  and  cannot  place  itself  in  a  position  to 
finance  the  necessary  investment.     The  town  of  Presque  Isle^ 
we  believe,  hopes  for  the  time  when  if  will  be  able  to  purchase 
and  operate  this  plant.     Some  of  those,  who  have  been  actively 
identified  as  complainants  fix)m  the  beginning,  are  of  an  opinion 
that  the  town,  as  a  body  corporate,  and  its  people,  as  consumers 
of  the  product  of  this  company,  should  not  assist  the  company 
'financially.    We  speak  of  this  matter  not  in  a  spirit  of  criticism 
or  condemnation  but  rather  as  a  statement  of  fact,  which  fact 
is  a  potent  contributing  cause  to  the  inability  of  the  company 
to  render  what  might  be  reasonably  safe  and  adequate  service. 
Whatever  may  be  the  motives  of  that  portion  of  the  community, 
who  feel  that  the  company  is  not  entitled  to  material  assistance, 
this  attitude  of  mind  has  prevented,  and  will  prevent,  the  com- 
pany from  being  placed  in  a  situation  where  it  could  be  of 
some  use  as  a  public  utility  in  this  community. 

We  realized  in  the  begining  that  the  service  which  this  com- 
pany was  rendering  was  not  such  as  ought  to  be  rendered.  We 
realized  the  dangers  that  attended  the  acceptance  of  this  serv- 
ice by  the  people  of  Presque  Isle.  We  also  realized  that  this 
community  stood  in  need  of  the  services  of  a  water  company 
and  that  this  particular  company  had  invested  a  relatively  large 
sum  of  money  in  a  property  which,  unless  it  could  be  used  in 
the  service  of  this  community  at  remunerative  rates,  would  fall 
into  actual  disuse,  and  either  deprive  Presque  Isle  of  any  sort 
of  service  or  render  still  worse  a  service  already  bad.  In  other 
words,  we  sensed  our  duty  of  protecting,  so  far  as  we  could,  the 
company  and  its  customers  to  the  end  that  each  might  have  the 
benefit  of  the  other.  From  the  beginning  this  Commission  has 
been  criticized  for  all  the  things  that  it  has  done  and  has  failed 
to  do.  Many  of  these  criticisms  have  been  deserved.  We  knew 
what  to  do  and  what  should  be  done.     The  difficulty  lay  in  a 

r.U.R.1920C. 

Digitized  by  VjOOQIC 


R£  PR£SQL£  ISLE  WATER  CO.  981 

jmictical  impossibility  of  the  doing  of  all,  or  most,  of  those 
things,  and  our  rehictanoe  in  making  an  order  that  might  wreck 
the  company  and  injure  ita  customers,  except  as  a  last  resort 
But  we  feel  now  that  the  matter  has  reached  a  stage  where  this 
Commission  ought  not  to  be  obliged  to  any  longer  suffer  even 
just  criticism,  and  where  neither  the  company  nor  the  customers 
•can  reasonably  find  fault  if  we  do  the  thing  which  ought  to  be 
done  and  bring  about  thereby  consequences. disastrous  to  both. 

The  water  has  been  bad  from  the  b^inning,  is  bad  to-day,  and 
will  always  be  bad  and  dangerous  for  use  unless  and  until  it 
is  scientifically  treated  in  the  manner  heretofore  pointed  out. 
This  being  so,  if  the  company  is  to  furnish  wetter  from  this 
source,  those  who  are  to  use  it  should  be  fully  warned  of  all  the 
dangers  of  use,  and  the  amount,  which  the  company  is  per- 
mitted to  charge  for  servioe  rendered,  should  be  in  keeping  with 
the  diaracter  of  that  service. 

People  in  Presque  Isle  well  understand  that  it  is  not  possible 
for  the  company  to  finance  or  the  community  to  support  an  in- 
vestment necessary  to  obtain  a  new  source  of  supply  which  will 
be  both  safe  and  adequate.  The  source  now  being  used  is  the 
only  one  whidi,  at  present,  is  available.  We  are,  therefore,  face 
to  face  with  conditions  as  they  do  exist,  must  exist,  and  will 
«xist. 

The  water  from  this  source  of  supply,  carryisg  B.  Coli  part 
of  the  time,  is  dangerous  for  domestic  consumption  all  of  the 
time  for  the  reason  that  no  ordinary  customer  knows  exactly 
when  to  expect  or  how  to  detect  the  ptresenoe  of  these  germs. 
We  caused  the  water  to  be  treated  with  liquid  chlorine  and 
hoped  (it  may  be  without  really  expecting)  that  this  might  ren- 
der the  water  safe  for  ordinar}'  use.  But  as  time  went  on  and 
analyses  of  the  water  were  made,  it  ai^ared  that,  in  spite  of 
chlorination,  B.  Coli  were  found  from  time  to  time  in  the  water 
which  was  being  used  generally  in  this  oonununity. 

We  had  our  final  hearing  in  this  matter  on  December  9,  1919, 
at  which  time  it  was  demonstrated  that  the  ccmditions,  which  ' 
had  prevailed  during  the  four  years  we  had  been  investigating 
the  matter,  had  not  changed  for  the  better.  From  time  to  time, 
B.  Coli  were  found  in  the  water.  After  our  hearing  had  been 
had.  Dr.  L.  D.  Bristol  of  the  state  department  of  health,  on 
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January  20,  1920,  called  our  attention  to  the  fact  that  several 
eases  of  typhoid  fever  existed  in  the  territory  served  by  this  com- 
pany, and  that  an  investigation  led  Dr.  Bristol  to  the  conclusion 
that  it  was  exceedingly  probable  that  the  cause  of  the  typhoid  was 
contaminated  water  supply  used  by  the  individuals  afflicted. 
The  circumstances  surrounding  two  of  these  cases  were  of  a  char- 
acter to  leave  no  doubt  whatever  that  the  victims  of  the  disease 
contracted  the  fever  its  a  result  of  drinking  this  water.  We 
required  the  eompany  to  collect  daily  samples  of  the  water,  and 
send  the  same  for  analysis  to  the  department  of  health.  While 
we  have  not  been  since  notified  of  the  presence  of  any  B.  Coli 
in  the  water,  'the  danger  is  ever  present  and  these  germs  may 
appear  at  any  time. 

The  situation  in  which  this  community,  this  company,  and 
this  Commission  finds  itself  is  indeed  peculiar.  This  company 
has  a  right  to  render  service  within  this  territory.  It  is  its 
duty  to  render  an  adequate  service.  For  reasons  already  pointed 
out,  the  company  is  unable  to  render  a  service  which  in  all  re- 
spects is  safe  and  adequata  If  this  Commission  had  the  power 
so  to  do,  would  it  be  advisable  to  order  the  company  to  forth- 
with cease  rendering  any  service  whatever  in  Presque  Isle? 
This  company  furnishes  the  only  fire  protection  there  is  in  the 
town.  The  water  supplied,  while  not  fit  for  drinking  in  its 
raw  state  can  nevertheless  be  used  in  flush  closets,  bath  tubs, 
laundry  work,  and  in  fact  in  all  ways  except  for  internal  con- 
sumption. Even  for  this  latter  use,  if  the  patrons  definitely 
understand  that  it  is  dangei*ous  to  use  unless  boiled,  if  so  treated, 
its  availability  for  use  is  undoubtedly  of  some  value,  and  the 
community  being  served  would  probably  be  better  off  to  have 
it  for  use  under  these  conditions  than  they  would  to  be  deprived 
absolutely  of  even  this  polluted  water  for  use.  It  may  be  that 
if  the  Commission,  after  finding  the  facts  which  we  have  already 
found,  felt  called  upon  to  require  the  company  to  cease  the 
supplying  of  this  water,  and  asked  the  court  to  enforce  com- 
pliance with  such  an  order,  proper  proceedings  might  be  had 
under  which  the  company  would  be  absolutely  prevented  from 
rendering  any  service.  But  we  doubt  very  much  whether  this 
is  what  Presque  Isle  would  want.     If  this  is  the  desire  of 

Presque  Isle,  the  courts  are  open  to  the  people  of  this  com- 
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munity,  and  the  evidence  upon  which  they  eonid  ask  for  that 
kind  of  relief  is  entirely  available. 

The  particular  matter,  in  which  we  are  now  rendering  an 
opinion,  is,  as  above  indicated,  numbered  F.  C.  227,  and  arose 
on  account  of  the  company  on  February  27,  1919,  filing  a 
revision  of  its  schedule  of  rates  charged  for  public  service,  such 
revision  affecting  the  rate  for  all  or  nearly  all  of  the  services 
except  that  rendered  for  fire  protection.  The  operation  of  the 
schedule  was  suspended  first  for  three  months  and  again  for 
another  three  months,  but  there  being  insufficient  time  to  com- 
plete the  investigation  before  the  final  suspension  period  expired, 
the  new  rates  went  into  effect  and  have  since  continued  in 
effect.  We  have,  however,  on  file  an  agreement  of  the  com- 
pany to  the  effect  that,  when  we  render  a  decision,  we  are 
authorized  and  empowered  to  order  substituted  for  the  existing 
rates  such  other  rates  as  we  feel  should  be  put  into  effect, 
exactly  as  though  we  had  rendered  such  decision  within  the 
time  covered  by  the  above  suspension.  We  are,  therefore,  au- 
thorized by  the  company  to  treat  the  matter  as  though  the 
decision  was  actually  rendered  within  the  suspension  period. 
We  also  desire  to  call  attention  to  the  fact  that,  although  this 
particular  matter  is  fot  the  reasons  just  stated  separate  from 
the  original  investigation  and  the  several  orders  rendered  therein, 
this  matter  ties  itself  into  F.  C.  32  (the  original  complaint 
above  referred  to),  and  is  really  a  pai-t  of  that  matter;  and  we 
herein  specifically  refer  to  the  several  decisions  and  orders  made 
in  that  matter  in  order  that  this  particular  decision  may  be 
made  clearer  and  have  the  same  force  and  effect  as  though  it 
was,  as  in  fact  it  really  is,  a  continuation  of  our  original  investi- 
gation in  F.  0.  32.  [Cook  v.  Presque  Isle  Water  Co.  P.XJ.K. 
1916D,  798.] 

[1]  The  services,  which  the  company  will  render,  if  they 
are  to  be  continued,  must,  if  possible,  be  so  compensated  as  to 
permit  a  continuance  of  those  services  in  a  manner  that  will 
make  them  of  the  value  charged  therefor.  The  so-called  first 
faucet  service  will  not  be  of  a  character  which  will  warrant 
the  chai'ging  of  full  price  therefor  because  the  water,  so  fur- 
nished, will  not  be  fit  for  internal  use  by  human  beings  but  will 
have  to  be  carefully  boiled.     The  other  services,  including  that 
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rendered  for  fire  protection,  will  be  probably  equally  as  valuable 
as  though  the  water  was  free  from  harmful  elements.  There  is, 
therefore,  no  reason  why  the  company  should  not  be  permitted 
to  charge  a  reasonable  amount  for  the  servioea  which  it  renders. 
In  our  opinion,  the  first  faucet  rate  should  not  be  in  excess  of 
$5,  and  additional  first  faucets  not  in  excess  of  one-half  of  that 
amoimt^  and  this  rate  should  obtain  and  be  enforced  with  ref- 
erence to  all  first  faucets.  We  have  gone  carefully  over  the 
schedule  of  the  company,  dated  February  17,  1919,  and  actuaUy 
filed  in  this  office  on  February  27,  1919,  effective  October  1, 
1919,  by  expiration  of  the  suspension  period  aa  above  pointed 
out,  and  with  the  exception  of  the  first  faucet  rate  and  the 
additional  faucet  rate  in  the  various  classes  we  do  not  find  such 
rates  unreasonable.  And  the  company  will  be  permitted  to  file 
a  new  schedule  in  accordance  with  the  one  just  above  referred 
to,  except  in  so  far  as  the  same  applies  to  first  and  additional 
faucets. 

[2,  3]  The  company,  by  virtue  of  a  contract  with  the  Presqne 
Isle  village  fire  department  in  the  latter's  corporate  capacity, 
which  contract  is  dated  May  8,  1911,  is  furnishing  fire  pro- 
tection in  the  town  of  Presque  Isle.  By  the  terms  of  that  con- 
tract, it  is  to  run  for  twenty  years  from  the  above  date,  and 
the  amount,  which  is  to  be  paid  the  company  for  such  fire  pro- 
tection, is  the  sum  of  $2,500  a  year.  In  connection  with  some 
of  the  several  hearings  which  we  have  had,  it  has  been  suggested 
to  us  that  no  increase  in  this  amount  would  be  justified,  and 
in  this  connection,  attention  is  called  to  the  fact  that  a  very 
high  hydrant  rate  already  results  from  the  payment  of  this 
gross  sum  of  $2,500.  If  we  were  justified  in  considering  fire 
protection  solely  from  the  standpoint  of  the  number  of  hydrants 
in  use,  we  should  be  compelled  to  find  a  relatively  high  hydrant 
rental,  but  we  are  not  justified  in  considering  it  in  this  way, 
nor  do  we  believe  that  the  people  of  Presque  Isle  should  look 
at  it  from  this  viewpoint  The  value  of  fire  protection  consists, 
not  in  the  number  of  hydrants  used  to  effectuate  that  protection, 
but  rather  in  the  extent  of  the  territory  protected  and  the  value 
of  the  property  covered.  A  particular  town  might  conclude 
that  it  is  suffici^it  if  it  has  its  hydrants  within  1,000  feet  of 
each   other.     Another   town  may  feel  that  proper   protection 
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requires  the  distance  to  be  500  feot^  thus  doubling  the  number 
of  hydrants.  So  far  as  the  water  company  is  ooscemed,  the 
capacity  of  the  plant  and  the  quantity  of  the  water  used  in 
case  of  a  fire  will  not  materially  differ  in  the  two  towns.  The 
value  of  protection  will  be  greater  in  the  town  where  the 
hydrants  are  closer  together,  although  the  amount,  to  be  paid 
for  this  public  protection,  ought  not  to  be  materially  differcnt. 
But  if,  in  the  one  instance,  the  town,  having  hydrants  600  feet 
apart,  should  look  at  the  matter  purely  from  the  standpoint  of 
the  number  of  hydrants,  it  might  conclude  that  it  was  getting 
its  protection  at  a  low  rate  per  hydrant,  while  the  other  town 
might  be  looking  at  the  matter  in  the  same  way,  and  conclude 
that  it  was  paying  a  relatively  high  rate  per  hydrant,  and  as  a 
matter  of  fact  each  town  would  perhaps  be  paying  no  more  in 
gross  than  the  cost  and  value  of  the  service  rendered.  In  con- 
sidering the  matter  of  fire  protection  in  Presque  Isle,  we  shall 
not  look  at  the  matter  as  a  per  hydrant  proposition,  but  shall 
look  at  it  with  the  idea  in  mind  of  determining  the  value  of  the 
fire  protection  as  a  whole.  As  we  have  pointed  out  recently 
in  several  decisions,  water  experts  agree  that  fire  protection 
should  bear  from  28  to  32  per  cent  of  the  gross  revenue  required 
by  a  water  company  rendering  both  public  and  private  service. 
The  gross  revenue  of  this  company  from  private  takers  is  ap> 
proximately  $10,500,  and  the  revenue  from  hydrants  $2,600, 
making  a  total  revenue  of  approximately  $13,000.  Twenty- 
eight  per  cent  of  this  amount  would  be  $3,640.  If  the  company 
was  rendering,  or  couldi  render,  absolutely  adequate  and  safe 
service  both  for  public  fire  protection  and  to  private  consumers, 
and  needed  to  support  this  service  a  gross  revenue  of  $13,000, 
this  amount  of  $3,640  would  not  be  disproportionate  as  an 
amount  to  be  <^arged  the  town  for  fire  protection,  but  the  com- 
pany is  not  rendering,  and  cannot  render,  adequate  and  safe 
service  either  for  private  or  public  use.  We  must,  therefore, 
take  fully  into  account  the  value  of  the  service.  We  must  also 
take  into  account  the  fact  that  the  revenue  of  the  company  will 
be  materially  reduced  by  the  lowering  of  the  price  authorized 
to  be  charged  for  first  and  additional  faucet  uses,  and  also  our 
belief  that  the  town  desires  and  needs  the  service  of  this  com- 
pany, even  though  it  will  be  somewhat  inadequate  and  cur- 
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tailed*  We  do  not^  at  this  time,  need  to  any  more  than  call 
attention  to  our  authority  with  reference  to  a  contract  of  the 
character  which  exists  between  Presque  Isle  and  this  company 
for  public  fire  protection. 

[4]  The  decision  of  our  supreme  court  in  the  so-called  Lincoln 
group  of  cases,  sustaining  the  authority  of  the  Commission  to 
substitute  reasonable  rates  for  contract  rates,  if  the  latter  are 
not  reasonable,  is  now  fully  understood,  furnishes  full  authority 
for  the  Commission  to  apply  reasonable  rates  for  public  and 
private  service  regardless  of  the  rates  which  may  be  mentioned 
in  any  such  contract 

We  believe  that  Presque  Isle  is  not  paying  an  adequate  amonnt 
for  fire  protection.  We  believe  that  the  company  is  unable  to 
furnish  a  character  of  service  which  authorizes  us  to  require 
the  town  to  pay  what  would  be  full  value  for  adequate  service. 
In  between  the  present  amount  and  that  which  would  be  adequate 
compensation  for  adequate  service  is  to  be  found  an  amount 
which  will  be  both  fair  to  the  company  and  to  the  town.  We 
believe  that  $3,000  per  year  in  addition  to  any  amount,  which 
may  be  assessed  against  the  company  as  taxes,  is  a  fair  amount. 

It  is  ordered,  adjudged  and  decreed:  (1)  That  the  rates  of  the 
Presque  Isle  Water  Company  contained  in  its  schedule  M.  R 
U.  C.  No.  2,  dated  February  17,  1919,  filed  in  the  office  of  this 
Commission  Febniary  27,  1019,  and  effective  October  1,  191^, 
are  unreasonable,  unjust,  and  unlawfully  discriminatory. 

(2)  That  the  rate  for  public  fire  protection  contained  in  a 
certain  contract  between  said  Presque  Isle  Water  Company  and 
the  inhabitants  of  the  Presque  Isle  Village  Fire  Department  in 
their  corporate  capacity,  dated  May  18,  1911,  and,  in  accord- 
ance with  the  terms  of  such  contract,  to  be  in  force  twenty  years 
after  the  above  date,  is  unjust,  unreasonable,  and  -  unla^^'f ully 
discriminatory. 

(3)  That  said  Presque  Isle  Water  Company  be,  and  hereby 
iSy  required  and  ordered  to  forthwith,  and  in  any  event  not 
later  than  May  15,  1920,  file  with  this  Commission  a  schedule 
of  rates  substituting  for  the  rates  contained  in  said  schedule 
mentioned  in  paragraph  1  hereof,  a  rate  for  first  faucet  use  in 
each  of  the  classes  specified  in  such  schedule,  which  shall  be  not 
in  excess  of  $5  and. for  each  additional  faucet  not  in  excess  of 
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$2.50.  In  other  respects,  such  now  schedule  may  contain  the 
rates  not  in  excess  of  those  contained  in  the  schedule  mentioned 
in  paragraph  1  hereof.  Said  Presque  Isle  Water  Company  is 
also  required  and  ordered  to  file  at  the  same  time  a  schedule 
of  rates  for  public  fire  protection,  such  schedule  to  contain  a 
rate  at  which  it  will  serve  the  town  of  Presque  Isle  or  the  inhabitr 
ants  of  the  Presque  Isle  village  fire  department  in  their  corporate 
capacity,  which  shall  not  be  in  excess  of  $3,000  per  year  in 
addition  to  any  amount  which  may  be  assessed  by  said  town 
or  by  said  village  fire  department  against  said  company  for 
taxes. 

(4)  That  pei-mission  is  hereby  granted,  in  view  of  an  emer- 
gency found  by  the  Commission  to  exist,  for  the  company  to 
file  such  schedule  on  one  day's  notice  to  the  public  and  to  the 
Commission. 

(5)  That  this  matter  remain  open  on  the  docket  of  this 
Commission  for  such  other  or  further  ord6r  as,  upon  evidence 
now  before  the  Commission  or  such  as,  after  notice  and  hearing 
may  be  obtained,  shall  seem  to  the  Commission  just  and  fair. 

(6)  The  company  is  ordered  to  forthwith  in  writing  notify 
each  of  its  customers  that,  in  the  judgment  of  the  Public  Utilities 
Commission,  the  water  being  furnished  is  not  safe  for  internal 
iise  without  being  boiled.  And  further,  said  notice  is  to  be  re- 
peated each  time  bills  are  sent  to  customers. 

Given  imder  the  hand  and  seal  of  the  Public 
Utilities  Commission,  at  Augusta,  this  14th 
day  of  April,  A.  D.  1920. 

Public  Utilities  Commission  of  Maine.  Berij.  F.  Cleaves, 
Herbert  W.  Traftpn,  and  Albert  Greenlaw,  Commissioners. 
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Return  —  Reasonahlenesa  ~~  Character  of  service, 

.  The  Maine  Commissioii  refused  to  authorize  an  increase  in  wateif 
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rates  where  it  appeared  that  the  service  being  rendered  by  the  com- 
pany was  wholly  inadequate. 

[April  2e,  loee.] 

Pboposed  advance  in  water  rates ;  denied. 
Appearances :  John  E.  Xelson,  for  the  company ;  F.  R  Dyer, 
for  certain  remonstrants. 

By  the  Commission:  February  28,  1919,  the  Buckfield  Wa- 
ter, Power  &  Electric  Light  Company,  a  pnblie  utility  under 
the  jurisdiction  of  this  Commission,  filed  with  the  Commission 
a  certain  revision  of  its  rates  charged  for  service  to  the  public, 
viz.,  M.  P.  U.  C.  No.  1,  Class  A,  Sheet  1,  Third  Revision,  in- 
creasing therein  and  tliereby  all  or  certain  of  the  rates  formerly 
charged  for  its  water  seinrices  to  the  public. 

The  Commission  suspended  the  operation  of  these  prop  J 
increases  but  there  was  not  sufficient  time  to  complete  the  tul] 
investigation  within  the  suspension  period  and  the  schedule 
went  into  operation  October  1,  1919,  and  has  since  been  in  effect. 

After  completing  the  valuation  of  the  property  and  having 
submitted  an  accounting  report  both  of  which  were  submitted 
to  the  company  and  the  complainants,  the  Commission  held  a 
public  hearing  at  the  supreme  judicial  court  room  in  Auburn, 
January  7,  1920,  and  the  parties  in  interest  were  represented 
as  above  indicated. 

The  protestants  insisted  that  no  increase  in  rates  was  neces- 
sary and  that  the  ser\'ice  being  rendered  was  far  from  adequate 
and  in  itself  would  be  sufficient  to  cause  a  denial  of  any  increase. 
Particular  attention  was  called  to  the  service  being  granted  to 
several  customers  on  Church  Hill,  so-called,  and  to  the  character 
of  the  fire  protection  rendered  at  the  village.  Attention  was 
also  called  to  the  fact  that  two  manufacturers  in  the  town  used 
the  water  supply  a  part  of  the  time  as  a  motive  power  to  propel 
their  machinery  and  that,  during  the  times  of  such  use,  all  pri- 
vate users  were  only  indiftereutly  served  and  the  people  from  the 
hill  obtained  no  service  whatever.  Also  appeared  ia  the  testi- 
mony that,  if  these  mills  should  be  operated  during  the  time  of 
fire,  no  public  fire  protection  at  all  would  probably  be  possible. 

After  the  hearing,  the  Commission  caused  its  engineers  to 

make  a  very  thorough  investigation  of  actual  conditicms  existing 
P.U.R.1920C. 
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in  connection  with  the  plant  They  investigated  the  source  of  sup- 
ply, all  of  the  observable  conditions  between  the  source  and  the 
village  of  Buekfield  and  made  various  tests  in  an  effort  to  ascer* 
tain  the  character  of  the  service  which  could  be  rendered  under  all 
conditions.  This  test  demonstrated  the  fact  that  with  manufac- 
tories running,  the  service  to  private  consumers  was  very  much 
reduced  and  the  fire  service  possiUe  was  practically  n^ligible. 
The  manufacturera  agree  that,  immediately  upon  alarm  of  fire 
being  sounded,  it  has  been  and  will  be  their  practice  to  immedi- 
ately discontinue  the  use  of  water  and  thus  give  to  the  village  all 
the  pressure  and  all  the  water  which  is  available.  In  connection 
with  the  hearing  it  was  suggested  that  possibly  the  trouble  with 
the  service  to  people  upon  the  hill  was  due  to  the  fact  their  water 
pipes  had  been  in  a  great  many  years  and  were  phigged  up. 

A  study  of  the  report  of  our  engineers  satisfies  us  that  the 
company,  with  its  present  facilities,  including  the  location  of 
its  present  pipe  line,  is  unable  to  render  anything  like  adequate 
service  in  this  territory  and  for  the  following  reasons: 

Xorth  Pond,  the  source  of  supply,  is  situated  at  an  elevation 
of  514  feet  above  Buckfield  village.  The  distance  from  the 
pond  to  the  village  is  approximately  13,000  feet.  At  about  11,- 
OOO  feet  from  the  source  of  supply  there  is  a  very  high  hill  and 
this  hill  is  only  about  60  feet  below  the  pond.  The  drop  from 
North  Pond  to  the  lowest  level  before  the  hill  is  reached  is  to 
about  350  feet  and  then  the  pipe  goes  abruptly  up  this  high  hill 
and  once  over  the  hill  descends  abruptly  to  the  village,  making 
the  drop  from  about  460  feet^  which  is  the  top  of  the  hill,  to  the 
village,  in  a  horizontal  distance  of  rather  less  than  2,000  feet. 

Working  out  the  matter  of  hydraulics  theoretically,  it  is  found 
that  the  friction  of  the  water  flowing  this  distance  and  in  ac- 
cordance with  the  above  outlined  conformation  of  the  soil  is  suffi- 
cient to  practically  remove  all  pressure  in  the  pipe  when  the 
water  reaches  the  top  of  this  hill,  barely  flowing  over.  If  there 
should  be  a  somewhat  serious  fire  at  Buckfield  village  there 
would  be  only  water  available  to  funiish  two  hydrant  streams. 
The  same  conditions  are  the  ones  which  prevent  the  people  upon 
Church  Hill  receiving  adequate  service  and  which  render  some- 
what inadequate  the  ordinary  domestic  service  which  it  is  pos- 
sible for  the  company  to  render  at  Buckfield  village. 

P.U.R.1920C. 
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To  remedy  this  situation,  it  would  be  necessary  for  the  com- 
pany either  to  go  out  around  Church  Hill  at  a  point  considerable 
below  the  crest  of  the  hill  and  thus  give  an  added  pressure,  or 
else  build  upon  Church  Hill  a  reservoir  which  would  furnish 
the  necescary  supply  and  pressure  for  both  fire  protection  and 
domestic  use.  Under  the  existing  circumstances  disclosed,  tie 
respondent  company  is  not  and  cannot  render  full  and  adequate 
service  to  the  customers  it  is  attempting  to  supply.  The  situa- 
tion is,  of  course,  unfortunate,  and  we  regret  the  necessity  of 
calling  this  matter  to  the  attention  of  both  the  company  and  the 
people  of  Buckfield  village,  but  it  is  far  better  that  both  should 
understand  the  exact  situation  than  for  both  to  rest  in  a  condi- 
tion of  apparent  security,  which  is  aU  the  time  absolutely  false. 

This  company  has  a  relatively  small  income  and  a  few  cus- 
tomers. There  does  not  seem  to  be  any  probability  of  increas- 
ing the  number  of  such  customera.  Some  of  the  customers  ob- 
ject seriously  to  any  increase  as  to  rates  as  proposed  by  the  com- 
pany. We  do  not  "know  how  the  company  and  the  people  of 
Buckfield  will  be  able  to  work  this  matter  out.  The  Commission 
will  be  very  glad,  indeed,  to  offer  any  suggestions  possible,  but 
in  the  present  matter  we  are  called  upon  to  deal  only  with  the 
question  of  rates.  The  matter  of  service  is  involved  only  to  the 
extent  of  ascertaining,  first,  whether  tiie  service  is  of  a  character 
which  is  adequate  and  would  justify  an  increase  in  rates  if  they 
were  found  necessary,  or  second,  whether  the  service  is  of  a  char- 
acter that  must  be  improved  before  any  increase  in  rates  is  jus- 
tified. The  situation  disclosed  does  not  authorize  any  increase 
in  rates  and  it  is  for  the  company  and  its  customers  to  work  out 
a  reasonable  plan  under  which,  with  adequate  service,  the  in- 
creased investment  necessary  can  be  supported  and,  perhaps,  a 
reasonable  increase  in  rates  justified. 

It  may  be  well  to  say  a  word  with  reference  to  the  matter  of 
fire  protection  if  adequate  fire  protection  were  being  given.  The 
company  is  at  this  time  receiving  a  gross  revenue  of  about  $2,- 
SOO.  If  adequate  fire  protection  was  being  given,  the  town 
should  be  paying  something  like  $900,  instead  of  $700.  If  the 
town  desires  adequate  fire  protection  as  weU  as  reasonable  do- 
mestic, service,  some  way  must  be  found  to  remedy  the  above 
outlined  defects  in  the  present  system.    It  may  be  that  the  town 
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itself  or  some  of  its  citizens. -will*  feel  impelled  to  take  hold  and 
assist  the  company  in  working  out  a  reasonable  solution. 

Biit  the  evidence  before  ns  as  we  have  already  stated  does  not 
justify  any  increase. 

It  is  ordered,  adjudged  and  decreed:  That  forthwith  and,  in 
any  event,  not  later  than  June  1,  1920,  the  Buckfield  Water, 
Power  &  Electric  Light  Company  substitute  for  its  present  sched- 
ule of  water  rates  a  new  schedule  in  which  the  rates  to  be  charged 
shall  not  exceed  those  which  were  in  effect  on  the  28th  day  of 
February,  1919.  When  the  schedule  above  outlined  and  pro- 
posing the  increases  involved  herein  was  filed  with  this  Com- 
mission. 

Given  under  the  hand  and  seal  of' the  Public  Utilities  Com- 
mission, at  Augusta,  this  22nd  day  of  April,  a.  n.  1920. 

Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves, 
Herbert  W.  Trafton,  and  Albert  Greenlaw. 
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ANTONIO  BIANCO  et  ah 

V. 

BROOKLYN  UNION  GAS  COMPANY. 
[Case  No.  2342.] 

Service  —  BxtenHime  —  000  —  Vnopened  streete. 

The  fact  that  streets  have  not  been  legally  opened  or  dedicated, 
is  not  sufficient  to  excuse  a  gas  company  from  its  duty  to  extend  its 
lines  to  serve  applicants  on  such  streets,  within,  its  chartered  ter- 
ritory, where  the  streets  were  mapped  out  at  least  forty-five  years 
ago,  and  the  maps  filed  pursuant  to  the  requirements  of  a  statute,  and 
the  linM  aa  shown  on  the  maps  have  never  been  changed. 

[April  20,  1920.] 

Complaint  asking  for  extension  of  gas  mains  in  the  boroijgh 
of  BrookhTi;  extension  ordered. 

Donnelly,  Deputy  Commissioner:  On  December  31,  1918, 
the  Commission  adopted  an  order  requiring  the  BrookljTi  Union 
Gas  Company  to  extend  its  gas  mains  through  Varkens  Hook 
Eoad  and  other  streets  in  the  borough  of  Brooklyn  in  such  man- 
r.U.R.1920C. 
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ner  as  to  furnish  gaa  to  the  peo)>le  residing  on  snch  streets.  The 
order  required  that  plans  for  the  work  be  filed  on  or  about  Sep- 
tember Ij  1919y  and  that  the  work  of  construction  be  commenced 
not  later  than  October  1,  1919. 

The  company  procured  a  writ  of  certiorari  to  review  this  de- 
termination, but  a  motion  to  quash  the  writ  was  made  on  behalf 
of  the  Commission,  with  the  result  that  on  June  9,  1919,  a  stip- 
ulation was  signed  by  the  attorneys  for  the  com^pany  withdraw- 
ing the  writ  of  certiorari  and  discontinuing  the  proceeding. 

On  the  hearing,  the  company  contended  that  the  costs  of  labor 
and  materials  were  at  that  time  excessive  and  that  the  number 
of  prospective  consumers  in  the  territory  affected  was  too  small 
to  warrant  the  extension  proposed;  also  that  the  streets  were 
undeveloped,  that  in  most  cases  title  to  the  streets  had  not  been 
acquired  by  the  city  and  that  in  one  or  two  instances,  notably 
in  the  instance  of  Varkens  Hook  road,  the  plans  of  the  city  con- 
template the  ultimate  elimination-of  the  streets. 

In  view  of  all  the  circumstances,  the  Commission  on  th^  same 
day  on  which  the  order  was  made,  adopted  an  opinion  which 
was  in  part  as  follows : 

"If,  when  next  autumn  arrives,  conditions  of  construction 
have  not  become  more  favorable  and  a  substantial  part  of  the 
anticipated  increase  in  the  munber  of  prospective  consumers  has 
not  already  taken  place,  an  application  for  the  extension  of  the 
time  specified  for  the  beginning  and  completion  of  the  work 
may  be  made  to  the  Commission,  and  will  then  be  considered 
and  determined  in  the  light  of  all  the  facts  and  circumstances 
at  that  time  appearing,  including  the  increased  demand  for  gas, 
the  probable  costs  of  construction,  the  situation  as  to  the  streets 
to  be  traversed  with  mains,  and  the  extent  and  results  of  the 
gas  company's  diligence  in  trying  to  overcome  the  iAstacles  now 
complained  of  by  the  company," 

On  or  about  September  26,  1919,  the  company  made  applica- 
tion to  the  Commission  for  an  extension  of  time  within  which 
to  comply  with  the  order,  and  thereafter  the  Conmiission  made 
an  order  directing  that  the  company^s  time  for  beginning  con- 
struction be  extended  to  April  1,  1920,  and  its  time  for  com- 
pleting construction,  to  Jime  1,  1920. 

By  letter  dated  February  27,  1920,  the  company  now  has 
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made  applicatian  to  the  Commission  for  a  further  extension  of 
time  within  which  to  begin  and  complete  the*  construction  of  the 
extension  ordered.  In  its  letter  the  company  states  that  the 
streets  involved  havd  not  yet  been  permanently  laid  out  or  legal- 
ized, that  plans  cannot  be  filed  or  mains  laid  until  the*  streets 
are  legally  (^ened^  and  that  at  the  present  time  it  is  uncertain 
what  the  layout  of  the  streets  will  finally  be.  The  company 
states  further  that  it  is  willing  to  extend  its  mains  when- the 
streets  are  legally  opened  or  dedicated  and  that  it  is  expected 
that  this  will  be  in  the  near  future  inasmuch  aa  the  city  contem- 
plates installing  sewers  through  these  same  streets  this  spring 
and,  before  doing  so,  will  require  the  residents  to  cede  to  the 
city  their  title  to  the  streets. 

In:  view  of  the  importance  of  the  matter,  and  in  view,  of  the 
public  interest  therein,  the  Commission,  upon  receipt  of  the 
company's  application,  directed  that  a  hearing  be  had  thereon. 
On  such  hearing,  the  first  two  contentions  iniade  upon  the  orig- 
inal hearing  (that  costs  were  excessive  and  the  number  of  cou- 
sumersj  small)  were  substantially  abandoned,  the  only  conten- 
tion now  made  being  that  the  streets  have  not  be^n  legally  opened 
or  dedicated,  and  that  there  is  no  certainty  as  to  what  the  layout 
of  the  streets  will  finally  be. 

I  am  not  favorably  impressed  with  the  contention  of  the  com- 
pany. 

As  long  ago  as  1874,  these  streets  were  mapped  by  Cotomis- 
sioners  appointed  by  and  under  Chapter  670  of  the  Laws  of 
1869,  and  maps  were  prepared  and  filed  pursuant  to  that  act 
as  amended  by  Chapter  581  of  the  Laws  of  1874.  One  of  these 
maps  is  now  on  file  with  the  Commissioner  of  records  in  the  coun- 
ty of  Kings.  The  lines  of  the  streets  shown  on  that  map  never 
have  been  changed.  The  fact  that  these  street  lines  have  not 
been  changed  in  more  than  forty-five  years,  is  very  persuasive 
that  the  city  does  not  intend  to  change  them,  and  that  they  may 
fairly  be  regarded  as  permanent. 

While  it  is  true  that  Varkens  Hook  road  is  shown  on  the  map 
as  a  street  that  is  ultimately  to  be  discontinued,  I  do  not  see 
that  such  proposed  discontinuance  should  be  longer  urged  as  an 
excuse  for  not  giving  to  the  people  residing  on  that  street  the 
service  which  they  should  have./  The  street  has  been  shown  on 
P.U.R.1920C,  63 
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the  maps  as  proposed  to  be  discontinued  for  more  than  forty-five 
years  last  past,  but  has  continued  in  actual  use  during  all  that 
time,  and  for  aught  that  appears  may  remain  in  actual  use  for 
forty-five  years  more.  Varkens  Hook  road  is  an  old  Dutch  road 
vvhich  must  have  l)een  in  use  for  more  than  two  hundred  years, 
and  I  doubt  very  much  whether  it  ever  will  be  discontinued. 
Although  it  runs  diagonallv  across  one  of  the  proposed  city 
blocks,  there  is  nothing  unusual  in  that  feature,  and  the  fact 
that  the  houses  and  premises,  now  fronting  on  Varkens  Hook 
road,  have  no  frontage  on  any  other  street,  either  existing  or 
proj)oeed,  would  have  a  tendency  to  cause  hesitation  in  discon- 
tinuing the  street.  Varkens  Hook  road  extends  not  only  through 
the  property  here  in  question,  but  also  through  other  and  ad- 
joining property,  and  already  there  is  a  gas  main  laid  in  Varh 
ens  Hook  road  right  up  to  the  westerly  border  of  the  properly 
here  in  question,  and  all  that  the  company  will  have  to  do  in 
order  to  comply  with  the  Commission's  order,  so  far  as  Varkens 
Hood  road  is  concerned,  will  be  to  extend  the  existing  main 
along  Varkens  Hook  road  a  few  feet  eastwardly  from  the  pres- 
ent eastern  terminus  of  such  main  in  thflt  same  street. 

So  far  as  concerns  the  streets  which  have  been  mapped  but 
title  to  which  has  not  yet  been  wholly  acquired,  it  is  sufficient 
to  say  that  many  deeds  of  cession  already  have  been  delivered  to 
the  city,  and  that  others  are  in  ooui*se  of  preparation  and  prob- 
ably will  be  delivered  shortly;  and  that  even  if  such  deeds  are 
not  delivered,  the  gas  company  should  have  no  difficulty  in  pro- 
curing easements  from  the  abutting  owners  authorizing  the  com- 
pany to  lay  mains  in  these  streets.  It  appears  to  be  the  practice 
of  the  gas  company  to  procure  such  easements  in  cases  where  it 
desires  to  lay  mains  in  streets  not  yet  legally  opened  or  dedi- 
cated, and  it  keeps  on  hand  a  supply  of  printed  blanks  for  that 
purpose.  Where,  as  here,  the  property  ovniers  are  clamoring 
for  gas,  it  is  improbable  that  there  should  be  any  difficulty  in 
procuring  the  necessary  rights  or  easements.  In  the  original 
opinion  in  this  case,  the  Commission  indicated  very  clearly  that 
it  was  incumbent  upon  the  company  to  use  due  diligence  in  re- 
moving the  obstacles  then  complained  of  by  the  company,  biit 
on  the  recent  hearing  no  such  diligence  was  shown,  and  from 
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such  evidence  as  was  adduced  it  would  appear  that  the  company- 
has  done  absolutely  nothing. 

While  I  think  that  thei*e  is  very  little  merit  in  the  present 
ocmtention  of  the  company^  yet,  in  view  of  the  fact  that  appar- 
ently there  are  certain  rights  or  easements  in  some  of  the  streets 
which  may  have  to  be  procured,  I  have  decided  to  recommend 
that  a  short  extension  of  time  be  granted*  My  reconunendation 
is  that  the  time  within  which  the  company  shall  begin  construc- 
tion, be  extended  to  June  16,  1920,  that  the  time  within  which 
the  company  shall  complete  constiniction  be  extended  to  August 
1,  1920,  and  that  the  time  within  which  the  company  shall  file 
with  the  Commission  a  general  plan  or  layout  showing  the  pro- 
posed transmission  and  distribution  system,  be  extended  to  June 
1, 1920. 

The  company  should  proceed  immediately  with  the  prepara- 
tion of  the  necessary  plans,  and  with  the  procuring  of  sudi  per- 
mits, rights,  or  easements  as  may  be  necessary  or  desired,  to  the 
end  that  the  plans  shall  be  filed  promptly  not  later  than  June 
1,  1920,  and  that  the  actual  work  of  construction  shall  be^com- 
menced  promptly  not  later  than  June  15,  1920,  and  completed 
not  later  than  August  1,  1920. 

The  Conamission  will  expect  that  the  requirements  of  the  or- 
der as  thus  extended  will  be  strictly  complied  with  by  the  com- 
pany. The  entire  cost  of  the  extension  will  be  less  than  $4,500^ 
and  there  should  be  no  further  delay  in  the  matter. 


KEW  TOKK  PUBIilO  SERVICE  COMMISSION,  SCXIiOKB  BISTRICT. 

RE  POUGHKEEPSIB  ft  WAPPINGBBS  PALLS  BAILBOAD 

COMPANY. 

[Case  No.  7351.] 

Mtetum  —  Operating  expenses  — >  Street  rail  ways  -»  Manaaemen$  and 
salary  of  general  officers, 

1.  In  authorizing  an  increase  in  the  fares  of  a  street  railway, 
the  New  York  Commission,  Second  District,  held  that  the  expense 
for  management  and  for  salaries  of  general  officers  should  be  reduced 
approximately  one-half,  making  such  expenses  comparable  with  those 
of  other  railroads  of  practically  the  same  mileage. 
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Btites  —  Street  railtrays  ^  Inereuse. 

SL  The  New  York  Commiaeicm,  Second  District,  authorized  as 
increafle  in  street  railway  fares  of  from  6  to  7  cents  in  each  of  the 
siNiea  with  no  diaoofont  for  tMets,  together  with  a  25  per  cent  increase 
in  the  oommutation  rates  and  a  20  per  cent  increase  for  school  tteksti. 

IMtea  —  Street  ra<Iira|^  ~  CommutmHen  —  VnUmUed  hemre*, 

8.  In  authorizing  an  increase  of  25  per  cent  in  commutati^m  street 
railway  fares,  the  New  York  Commission,  Second  District,  eliminated 
a  restriction  in  the  hour*  in  Which  such  commutation  tickets  might 
be  used.    • 

4r«f«rfi  —  ReasonAbleneae  —  Faeiore  —  Chtumater  of  menHoe. 

4.  In  authorizing  an  increase  in  street  riulway  fares,  the  New 
York  Commission,  Second  Distriot»  imposed  the  condition  that  at 
least  $100,000  should  he  expended  in  tfaci  purchase  of  additional  cars 
and  in  improvements  of  the  company's  tracks  aad  property  in  additton 
to  ordinary  maintenance  during  the  ensuing  year,  as  the  character 
of  the  service  had  been  such  that  the  public  should  not  be  called  upon 
to  pay  an   iacreased  fare  unless   improvements   in  the  service   were 


[April  27,  1920.] 

Petition  for  permission  to  increase  street  railway  fares; 
granted  on  condition. 

Appearances:  H.  C.  Hopson,  61  Broadway,  New  York,  for 
petitioner;  George  Worrall,  Corporation  Counsel,  for  the  city 
of  Ponghkeepsie ;  Ralph  F.  Bntts,  as  Mayor  of  the  city  of 
Poughkeepsie ;  Holmes  Vanderwater,  Poughkeepsie,  as  attorney 
for  1600  passengers  and  students  at  Vassar  College;  Burges 
eTolmson,  Vassar  College,  Poughkeepsie;  Joseph  B.  Lyons,  Wap- 
pingers  Falls,  fot' business  men  and  commuters  generally  of 
.Wappingers  Falls ;  Ellsworth  Traver  and  John  Hunt,  as  members 
of  the  Board  of  Trustees  of  Wappingers  Falls;  John  Bradley, 
Poughkeepsie,  as  President  of  the  Poughkeepsie  Trade  and 
Labor  Council;  Michael  J.  Leonard,  Poughkeepsie,  represent- 
ing Local  rrnion  ]^a.  203,  Brotherhood  of  Carpenters  and 
Joiners;  Ronald  Bogle,  Wappingenrs  Falls,  in  person;  James  B. 
Way,  Alderman  Sixth  Ward ;  Harry  M.  Smith,  Alderman  Sixth 
Ward,  and  James  M.  Mulvey,  Alderman  First  Ward,  as  a  com- 
mittee of  the  Coinmon  Council  of  the  city  of  Poughkeepsie; 
James  Nolan  and  Raymond  Kinney,  Poughkeepsie^  representing 
State  Hospital  Employees'  Union  of  Pou^ikeepsie;  Edward  M. 
Btake,  Wappingers  Falls,  representing  school  children  and  com- 
muters generally  of  Wappingers  Falls. 
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Hill,  Chairman:  Petition  under  subdivision  1,  §  49,  Public 
Service  CommiBsions  Law,  and  §  181  of  the  Bailroad  Law,  for 
increased  fares  in  the  city  of  Pougfakeepsie,  and  also  on  pe- 
titioner's short  interurban  line  running  to  Wappingers  Falls. 

By  ordear  under  date  of  June  6,  1918  [P.U.R1918F,  868], 
the  fare  in  the  city  of  Poughkeepsie  was  increased  from  6  to  6 
centSy  and  in  each  of  the  three  zones  on  the  interurban  line  a 
similar  increase  from  5  to  6  cents.  Petitioner  now  desires  to 
increase  the  6-oent  unit  to  8  cents,  with  seven  tickets,  each  good 
for  an  8-cent  ride,  for  50  cents.  It  also  proposes  increases  rang- 
ing from  40  to  50  per  cent  in  school  and  conunutation  tickets; 
also  increases  of  20  to  25  per  cent  in  chai-tered  car  rates. 

The  opinion  in  the  previous  proceeding  referred  to  appears 
in  7  N.  T.  P.  S.  C.  (2d  Dist.)  p.  188,  and  the  increase  there 
authorized  was  estimated  to  increase  the  gross  income  of  $33,471 
in  1917  to  $46,750  in  1918.  This  expectation  was  somewhat 
disappointed,  in  1919,  the  gross  income  having  reached  only 
$42,352.17.  This  amounted  to  about  4.95  per  cent  return  on 
the  value  of  the  company's  property  devoted  to  the  public  use. 

It  is  estimated  that  the  proposed  increases  will  yield  an  ad- 
ditional $20,000  after  making  an  allowance  for  some  falling  off 
in  traffic  Based  upon  the  precedent  established  by  the  other 
ease,  the  present  value  of  the  property  is  about  $845,000,  includ- 
ing about  $85,000  working  capital,  so  that  should  this  expectation 
be  realized,  a  return  between  7  and  8  per  cent  will  result.  The 
property  of  the  company  is  in  very  unsatisfactory  condition. 
This  was  so  at  the  time  of  the  former  determination  and,  as 
will  be  seen  by  reference  to  the  opinion  and  order  in  that  pro- 
ceeding, thei*e  was  a  very  large  amount  of  deferred  maintenance 
in  the  property.  At  a  later  date,  an  examination  and  report 
made  by  the  Commission's  chief  of  division  of  electric  railroads 
indicated  that  such  defeiTed  maintenance  amounted  to  approxi- 
mately $350,000.  One  provision  of  the  order  made  at  that  time 
was  in  effect  that  this  defeiTed  maintenance  should  be  made 
good  as  soon  as  possible  and  that  no  dividends  should  be  paid 
on  the  capital  stock  of  the  company  until  that  had  been  accom- 
plished. This  order  has  been  c(Hnplied  with  in  the  respect  thai 
no  dividends  have  been  paid,  but  only  about  $20,000  has  been 
expended  in  the  way  of  improvements^  so  that  the  conditions 
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are  not  materially  improved^  and  no  substantial  progress  has 
been  made  along  the  lines  of  improvement  directed  in  tbe 
former  order.  It  isj  however,  only  fair  to  say  that  the  com- 
pany has  enjoyed  a  very  limited  credit  and  has  been  much 
embarrassed  in  its  financing.  In  addition  to  the  improvement 
•program  above  mentioned,  the  company  is  now  in  need  of  ad- 
ditional car  equipment  to  properly  care  for  its  servioe.  The 
•deterioration  of  service  which  is  the  outgrowth  of  the  conditions 
referred  to  is  very  serious  and  must  be  given  prompt  attention 
to  ensure  an  ultimate  return  to  a  reasonable  standard. 

At  the  hearing,  the  operating  management  was  severely 
criticized,  the  defects  therein  being  largely  attributable  to  the 
flhortage  of  cars  and  bad  condition  of  track. 

[1]  Criticism  was. also  made  of  the  annual  expenditures  of 
the  company  for  total  general  and  miscellaneous  expenses.  For 
the  year  ended  November  30,  1919,  the  salaries  and  expenses 
of  general  officers  amounted  to  $11,237.91,  in  addition  to  which, 
under  a  contract  with  the  J.  G.  White  Management  Corpora- 
tion, covering  the  management  of  the  company  and  its  business, 
there  was  a  disbursement  of  $7,904.99.  This  total  of  $19,141.90 
•compares  with  $6,239  paid  by  the  Syracuse  &  Suburban  Rail- 
i-oad  of  practically  equal  length;  $4,114  by  the  Geneva,  Seneca 
Falls  &  Auburn  Eailroad  of  substantially  equal  length;  and 
^4,912  by  the  Cortland  County  Traction  Company  of  about  the 
•same  length.  The  Poughkeepsie  road  has  a  total  length  of  only 
16.65  miles  and  as  compared  with  other  roads  of  its  length  and 
class  the  item  of  expense  referred  to  seems  clearly  excessive. 
The  expenditure  for  salaries  of  general  and  other  officers,  which 
I  have  referred  to,  viz.:  $19,142.90,  is  in  addition  to  $3,290.97 
expended  for  salaries  and  expense  of  general  office  clerks,  mak- 
ing a  total  of  $22,433.87.  The  Commission  feels  called  upon 
to  criticize  this  expenditure  and  is  of  opinion  that  it  is  at  least 
double  what  is  necessary.  These  expenses  should  be  immediately 
revised,  and  the  Commission  is  confident  that  such  revision  of 
management  can  be  brought  about  as  to  effect  a  saving  in  operat- 
ing expenses  of  approximately  $10,000. 

[2]  Anticipating  such  a  saving,  the  aim  of  the  company  to 
increase  its  revenues  by  $20,000  per  annum  will  be  accomplished 
by  an  additional  $10,000  to  be  realized  from  increased  rates. 
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It  is  uBeless  to  attempt  to  estimate  witk  exaetness  the  outcoine 
of  any  given  increase.  There  would  be  less  falling  off  of  traffic 
with  a  7-cent  unit  of  fare  than  with  the  proposed  8-cent  unit, 
and  the  desired  amount  can  probably  be  realized  by  an  increase 
of  6  to  7  cents  in  each  of  the  zones,  with  no  discount  for  tickets. 
By  the  terms  of  the  former  order,  no  increase  was  allowed  on 
either  monthly  commutation  tickets  or  school  tickets.  A  25  per 
cent  increase  in  the  commutation  rate  and  a  20  per  cent  increase 
for  school  tickets  should  be  sufficient.  The  order  to  be  entered 
will  specify  the  exact  prices  to  be  charged  for  the  different 
classes  of  books  in  substantial  conformity  with  the  percentages 
named.  The  new  rates  for  chartered  cars  are  not  unreasonable 
and  are  approved.  The  order  will  also  provide  for  the  redemp- 
tion in  cash  of  lower  rate  tickets  now  outstanding. 

[3]  The  terms  of  the  monthly  commutation  fare  between 
Poughkeepsie  and  Wappingers  Falls  described  in  the  present 
schedule  as  special  monthly  commutation  tickets  should  be  made 
less  rigid  than  they  now  are.  As  now  restricted,  in  addition  to 
the  more  usual  limitations  on  the  use  of  such  tickets,  they  are 
good  only  on  trips  scheduled  to  leave  either  terminus  at  or  before 
8  A.  M.  and  between  12  m«  and  9 :  20  p.  m.  The  complaint  seems 
to  be  well  founded  that  this  restriction  to  the  hours  stated  is  a 
source  of  constant  irritatioti  and  annoyance,  and,  in  view  of 
the  increase  now  granted,  it  can  fairly  be  eliminated.  The  some- 
what similar  restrictions  which  apply  between  Poughkeepsie 
and  Kingwood  Park  and  between  Wappingers  Falls  and  King- 
wood  Park  should  be  eliminated  for  the  same  reason. 

[4]  The  proposed  increases  should  not  in  my  opinion  become 
effectual  except  upon  conditions  which  shall  satisfy  the  Com- 
mission that  at  least  one  hundred  thousand  dollars  will  be  ex- 
pended in  the  purchase  of  additional  cars  and  improvements  of 
the  company's  track  and  property,  in  addition  to  ordiQary  main- 
tenance, during  the  ensuing  year.  This  should  be  required 
because  in  the  present  condition  of  the  property  the  service  is 
deficient,  inadequate,  and  unreasonable,  and  unless  these  objec- 
tions are  to  be  promptly  met,  the  Commission  does  not  feel  that 
the  public  should  be  called  upon  to  pay  increased  fare.  The 
company  will  also  be  expected  to  meet  the  other  requirements 
of  the  previous  order  in  this  respect,  subject  to  further  orders 
P.U.R.id20C. 
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nf  the  Commission  as  to  limitation  of  time  after  ike  expenditure 
of  the  first  one  hundred  thousand  dollars. 
An  order  will  be  entered  acccMrdingly. 

All  concur. 


KEW  YORK  PITBIilC  SERVICE  COMMISSION,  SBSCONB  DISTRICT. 

TRUSTEES  OP  THE  VILLAGE  OF  BABYLON 

v. 
LONG  ISLAND  LIGHTING  COMPANY. 

[Caac  No.  7136.] 

ApportUmnient  —  Qas  and  electricity  —  Method, 

1.  In  apportioning  th€  property  of  a  company  fumiaki^g  both  gat 
and  electric  aerrice,  the  iteme  of  property  which  were  of  a  composite 
nature  and  uaed  in  both  departmenta  of  the  busineea,  were  allocated 
aa  between  the  departments  upon  the  aame  ratio  as  the  property  which 
could  be  directly  aasigned  to  the  reapective  departmenta. 

Return  —  Reasonableness  as  a  whole  —  Separate  deparUnenis, 

2.  A  company  operating  both  gas  and  electric  departmenta  ia 
entitled  to  a  fair  and  adequate  return  fron  its  gaa  buaineas  irreapectiTe 
of  its  return  from  ita  electric  buainesa. 

^  Return  —  Reasonableness  —  Anwunt  —  Gas. 

3.  A  complaint  againat  a  proposed  increase  in  gas  ahould  be  dii- 
missed,  where  it  appears  that  the  return  yielded  by  the  new  rates 
would  be  approodmately  6.7  per  cent  upon  ihs  Talua  of  the  prop^ty. 

[April  29,  1920.] 

CoMPi-Arr^T  as  to  increased  rates  for  gas  furnished ;  complaint 
dismissed. 

Appearances:  Harry  P.  Fisher,  attorney  for  complainant; 
Elmer  B.  Sanford  and  Martin  S.  Decker,  for  the  respondent. 

Barhite,  Commissioner:  [1]  This  proceeding  is  based  upon 
a  complaint  made  by  the  board  of  trustees  of  the  village  of 
Babylon,  against  the  Long  Island  Lighting  Company,  to  the 
effect  that  the  company,  pursuant  to  a  schedule  filed  with  this 
Commission,  proposes  to  raise  its  rates  for  gas  25  cents  per 
thousand  cubic  feet,  and  to  put  into  effect  a  minimum  charge 
of  $1  per  month.    The  village  offered  no  evidence.    No  objec- 
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tion  is  offered  to  the  montUy  miaimiun  charge.  The  company 
operates  an  electric  light  plant  aa  well  as  a  gas  plant  The 
company,  in  allocating  its  property,  has  put  those  items  whick 
naturally  must  be  assigned  to  either  the  electric  or  the  gas  busi- 
ness into  their  proper  department.  This  arrangement  shows  a 
ratio  of  24  per  cent  for  the  gas  and  76  per  cent  for  the  electric 
side  of  the  business.  Those  items,  which  are  of  a  composite 
nature,  are  divided  by  the  satiae  percentage.  The  entire  revenue 
shows  that  24  per  cent  is  obtained  from  the  gas  and  76  per  cent 
from  the  electric  side.  General  overhead  expenses  are  divided 
iH  the-  same  proportion.  An  examination  of  the  items  of  prop- 
ertji  of  its  income  and  its  expenses,  shows  that  the  division  is 
fair  and  may  be  said  to  be  slightly  against  the  interest  of  the 
company  rather  than  in  its  favor. 

[2]  Under  the  law  and  the  decisions,  the  company  is  entitled 
to  a  fair  and  adequate  return  from  its  gas  business  irrespective 
of  its  return  from  its  electric  business.  The  financial  condition 
of  the  company,  as  it  appears  from  the  record,  is  as  follows: 

ToUI  fixed  capital  as  of  Oct.  31,  ISIO $S4M33.S7 

Less  reaenre  for  depreoiatiofn   30 J60.50 

Value  of  propertj  as  of  Oct.  31,  1910 $810,683.17 

Allowance  for  working  capital  • 79,281.86 

Amount  upon  which  to  compute  return $839,905.00 

The  allowance  for  working  capital  is  based  upon  the  balance 
sheet  of  the  company,  arid  consists  of  the  following  items : 

Cash  $20,800.91 

MaterUls  aad  supplies « 30,001.15 

Prepayments   9,067.10 

Suspense 161.1.'> 

Accomits  receivable   19,251.52 

Total $79,281.83 

The  balance  sheet  of  the  company  shows  Accounts  Receivable 
amounting  to  $72,088.42,  but  it  appears  by  the  evidence  that 
of  this  amount  $52,831.90  is  due  from  Other  companies,  leaving 
$19,251.52  as  the  amount  of  accounts  receivable  included  in 
working  (Japttal. 

[8]  The  estimated  result  of  operation  under  the  nevir  rates  is 
aa  follows :    •  •    . .  •    « 
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Company's  reported  gas  operating  rerenues  for  12 
months  ending  Oct.  31,  1919,  at  the  old^  rates 
(Co.'8  Exhibit  Xo,  6)    $174,906.85 

Company's  estimates  increase  of  gas  revenue  for.  12 
months  ending  Oct.  31,  1919,  at  the  new  rates 
(Co.'b  Exhibit  Ko.  12)   ,       24,543.71 

Company's  estimated  total  operating  revenues  for 

the  12  months  ending  Oct.  31,  1919.  based  iqpon 

new  rates $199,450.56 

Company's  reported  gas  operating  expense  for  the 

12  months  ending  Oct.  31^  1919,  based  upon  old 

rates 145,468.44 

Estimated  gross  income  for  twelve  months  ending 

Oct.  31.  1919,  based  upon  new  rates $53,982.12 

Leavinff  $53,982.12  to  pay  a  return  upon  $889,965,  or  at  tbe  rate  of  approxi- 
mately 5.7  per  cent. 

The  complaint  should  be  dismissed. 
All  concur. 
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BE  UNION  COUNTY  TELEPHONE  COMPANY. 

•    [U-F-267,  P.  S.  C.  Or«,  Order  No.  686.] 

Rates  —  Telephones  «-  Free  interexchanffe  service. 

1.  The  cost  of  interexehange  telephone  serriee  ahonld  not  be  borne 
by  all  of  the  subscribers  of  the  company,  but  by  those  only  who  use  such 
service. 

ConaoUdaflofiy  mergeTf  enA  stOe  — >  Power  ef  Cemmission  «—  Neoes^ 
sity  of  appt'oval  —  Continttatice  of  service. 

2.  The  approval  of  the  Oregon  Commissioii  is  not  required  for 
the  sale  of  telephone  exchange  property  by  ooa  company  to  another, 
where  no  withdrawal  of  service  is  contemplated,  but  merely  the  elimina- 
tion of  competition  and  duplication. 

[April  23,  1920.J 

Application  for  authority  to  increase  rates  and  for  order 
permitting  physical  connection ;  order  increasing  rates  granted. 
No  order  with  reference  to  physical  connection  made  in  view 
of  proposed  transfer  of  exchange  property. 

Appearances:  Colon  R.  Eberhard  of  C!ochran  k  Eberfaard, 
for  Home  Independent  Telephone  Company;  John  S.  Hodgin, 
for  Union  County  Telephone  Company ;  J,  D,  Slater,  for  city 
of  La  Grande;  and  Lewis  Z.  Terrall  for  city  of  Union* 

P.U.R.1920C. 
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By  the  Commission:  Hearing  has  been  bad  hereon,  testi- 
mony  and  proofs  offered  and  received,  and  the  matter  fully 
submitted  upon  the  record. 

The  original  application  herein  was  brought  on  June  16, 
1919,  by  the  Union  County  Telephone  Company,  a  corporation 
of  the  state  of  Oregon,  at  that  time  engaged  in  the  ownership, 
management,  operation,  and  control  of  a  system  of  telephone 
equipment  and  circuits  for  the  furnishing  of  telephone  service 
to,  and  for  the  public  in  Union  county,  Oregon.  As  such,  said 
applicant  was  a  public  utility  as  defined  by  §  1  of  Chapter  279 
of  the  laws  of  Oregon  for  1911,  and  was  subject  to  the  provisions 
of  the  Public  Utility  Act. 

Since  the  filing  of  this  application,  and  subsequent  to  the 
hearing  had  hereon,  the  properties  of  the  said  corporation  Union 
County  Telephone  Company  have  been  acquired  by  W.  P.  Bal- 
lard and  Fred  G.  Henning,  as  copartners,  and  the  operation 
thereof  has  been,  and  is  now  being,  continued  by  them  under  the 
name  of  the  Union  County  Telephone  Company.  Messrs^  Bal- 
lard and  Henning  have  requested  that  they  be  substituted  as 
applicants  in  lieu  of  the  corporation  Union  County  Telephone 
Company. 

The  properties  of  the  said  Union  County  Telephone  Com- 
pany consist  of  exchanges  situated  at  Elgin,  Summerville,  La 
Grande,  Union,  Cove,  and  North  Powder  together  with  various 
subscriber  lines  connected  therewith  and  with  interexchange 
circuits  connecting  the  various  exchanges.  The  rates  applicable 
on  the  lines  of  said  company  in  its  various  exchanges  are  as 
follows: 

Telephones  for  family  use,  $1.50  per  month. 

Telephones  for  office     use,     2.125,  if  party  line;  or. 

Telephones  for  office     use,     2.75,  if  it  is  private  line. 
No  toll  charges  whatever  are  made  for  interexchange  of  messages 
between  the  subscribers  of  the  various  exchanges. 

The  application  filed  requests  authority  to  increase  each  of 

the  above  rates  by  adding  thereto  the  amount  of  50  cents  per 

month.    An  order  is  also  asked  requiring  a  physical  connection 

and  exchange  of  messages  with  the  lines  of  the  Pacific  Telephone 

&  Telegraph  Company  at  La  Grande,  and  with  the  lines  of  the 
P.U.R.1920C.  
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Home  ladependent  Telephone  Company  at  La  Grande  and 
Union. 

Answer  and  cross  complaint  was  filed  by  the  Home  Inde- 
pendent Telephone  Company  resisting  the  application  and  ask- 
ing for  the  elimination  of  the  free  int^exchange  service  afforded 
by  the  applicant  company  between  its  various  exchanges.  An- 
swer, resisting  the  said  application  insofar  as  it  pertained  to  a 
pl^sical  connection  between  its  system  and  that  of  the  applicant, 
•was  also  filed  by  the  Pacific  Telephone  k  Telegrajh  Company. 

Subsequent  to  the  filing  of  the  original  application,  n^tia- 
<tions  were  instituted  whereby  certain  portions  of  the  property 
of  the  Union  County  Telephone  Company  were  to  be  purchased 
by  the  Home  Independent  Telephone  Company  and  unneoessarj 
duplication  of  telephone  systems  eliminated  in  certain  pcnrtioBs 
of  Union  county  occupied  jointly  by  these  two  companies. 
This  plan  contemplated  the  purchase  by  the  Home  Independent 
•Telephone  Company  of  the  properties  of  the  applicant  compaaj 
at  La  Grande,  Cove,  Union,  and  North  Powder.  The  codsiud' 
mation  of  such  a  plan  would  eliminate  any  necessity  for  the 
physical  connection  prayed  for  in  the  application,  and,  as  t 
consequence,  l^at  issue  was  dropped  and  no  testimony  offered 
thereon.  While  this  proposed  transaction  was  never  consnm- 
mated,  the  sale  made  to  Messrs.  Ballard  and  Hexming  will 
virtually  accomplish  the  same  result  as  contemplated  in  the 
.former  negotiations  with  the  Home  Independent  Telephone 
Company. 

Under  the  present  plan,  Ballard  and  Henning  propose  to 
transfer  to  the  Home  Independent  Telephone  Company  all  of 
the  properties  of  the  Union  County  Telephone  Company  located 
at  La  Grande,  Union,  and  Cove,  and  to  withdraw  from  business 
at  those  places,  thus  eliminating  the  present  duplication  of  serv- 
ice in  those  exchanges.  It  is  also  proposed  to  transfer  to  the 
Pacific  Telephone  &  Telegraph  Company  the  North  Powder 
exchange.  This  would  leave  only  the  Elgin  exchange  and  the 
Summerville-Imbler  exchange  in  the  control  of  the  applicant. 
Supplemental  application  filed  herein  irequests  permission  to 
abandon  and  discontinue  service  at  La  Grande,  Union,  Cove, 
and  North  Powder,  and  between  such  exchanges,  effective  May 
1,  1920,  in  accordance  with  the  plans  above  set  forth. 

P.U.R.1920a 
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Stunmarizingy  the  issues  of  the  oase  as  now  before  the  Com- 
mission are: 

What  are  just,  reasonable,  and  nondiscriminatOT^  telephone 
exchange  rates  to  be  oharged,  imposed,  and  <soUected  by  the 
applicant  in  its  various  exchanges  ? 

Should  the  practice  of  affording  free  interexchange  of  serrice 
between  the  yarious  exchanges  of  the  applicant  be  dislcontinued  ? 

If  so,  what  are  just,  reasonable,  and  nondiscriminatory  tolls 
and  charges  to  be  imposed  by  the  applicant  for  interexchange 
of  messages  between  its  various  exchanges? 

Should  the  applicant  be  permitted  to  withdraw  from  service 
and  discontinue  its  operations  in  the  exchange  of  La  Grande, 
Union,  Cove  and  North  Powder  f 

Valuation, 

In  accordance  with  the  usual  practice  of  the  CommissioBi 
valuation  proceedings  have  been  conducted  with  and  as  a  part 
of  this  case.  Eor  the  purpose  of  better  advising  the  Commis- 
sion in  this  regard,  a  demand  was  made  upon  the  applicant  to 
furnish  detailed  information  as  to  its  capitalization,  funded,  an4 
other  indebtedness,  and  franchises^  and  to  supply  an  inventory 
of  its  property  used  or  useful  for  the  service  of  the  public,  and 
to  state  the  cost  thereof,  the  estimated  amount  of  money  it  would 
normally  require  to  produce  in  kind  each  unit  in  normal,  new 
and  usable  condition,  and  the  depreciation  which  had  accrued 
thereon;  the  earnings  and  expenses  from  utility  Servioe  and 
from  other  sources;  number  of  each  class  of  customers  served; 
and  the  fixed  charges,  taxes,  and  other  charges  to  be  met  by  th^ 
utility. 

Returns  made  by  the  company  were  checked  by  the  Com- 
mission's engineering  department,  and,  although  not  fully  com- 
pleted at  the  time  of  the  hearing,  a  complete  valuation  has  been 
made  by  our  engineers,  and,  by  stipulation  of  the  parties,  in- 
cluded as  a  part  of  our  record  herein. 

The  valuation  report  prepared  by  the  Commission's  engineer^ 

ing  department   comprises  the  inventoried   quantities  of  the 

separate  exchanges  and  an  estimate  of  the  reproduction  cost  new 

thereof  in  detail,  as  well  as  an  estimate  of  the  reproduction 

cost  new  less  accrued  depreciation.  •  The  values  obtained  result 
P.U.R.1920C. 
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from  the  application  of  actaal  eo^t  prices,  wheie  possible,  and 
in  their  absence  normal  prewar  prices,  to  a  detailed  inventory 
of  the  various  properties. 

After  a  full  consideration  of  all  the  figures  presented,  we 
find  that  the  normal  reproduction  cost  new  and  the  reproduction 
cost  less  accrued  depreciation  are  as  follows: 

The  cost  to  reproduce  the  entire  property  used  and  usefal 
in  the  public  service,  in  new  and  usable  condition  under  nohnal 
circumstances,  is  found  to  have  been  on  Kov^nber  1,  1919,  the 
sum  of  $82,949,  and  the  reproduction  cost  less  accrued  deprecia- 
tion is  found  to  have  been  $50,902.  These  values  have  been 
apportioned  as  follows: 


Reproduc- 

Beproduc- 

tion  cost 

tioa  cost  leas 

new. 

depredation. 

$14,117 

$8,788 

16.357 

10,628 

22,355 

13,389 

10,178 

5,670 

12,484 

7,S87 

5,534 

8J10 

1,924 

1,230 

La  Grande  

Union  ....• 

Elgin 

Cove  

Summerville  

North  Powder   . . . . 
General  equipment 


'Total  physical  property 


$82,949 


$50,802 


;  These  figures  include  no  allowance  for  development  cost,  nor 
ha8>  there  been  included  any  allowanee  for  working  capital, 
teither  in  the  form  of  material  and  supplies  or  cash,  reasonably 
necessary  in  the  effective  conduct  of  the  business  of  the  company. 

In  view  of  all  the  foregoing  facts^  and  from  a  full  considera- 
tion of  the  entire  record  herein^  the  Commission  finds  the  fair 
value  for  rate-making  purposes  of  the  entire  property  of  the 
TXnioii  County  Telepjione  Company  used  and  useful  in  the  serv- 
ice of  the  public  was,  on  November  1,  1919,  the  sum  of  $57,260. 

The  following  statement  shows  the  operating  revenues  and 
expenses  of  the  applicant  for  the  years  ending  August  1,  1916, 
August  1,  1917,  August  1,  1918,  and  August  1,  1919 : 


1916. 

1917. 

1918. 

1919. 

Revenues    ...*•• 

$4,513.64 
6,760.78 

$8,634.48 
6,358.40 

$9,809.17 
10,606.50 

$11,490.32 

Expenses   •••••••••••. 

13,714.21> 

.  Deficit 

Net  revenue  

$2,247.14 

$2,176.08 

$697.33 

$2,214.07 

r.U.R.1920C. 
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From  a  perudal  of  the  foregoing,  it  i3  clear  that  some  relief 
must  be  afforded  if  these  properties  are  to  be  placed  on  a  paying 
basifly  and  a  schedule  of  rates  designed  to  provide,  as  near  as 
may  be,  the  needed  relief,  will  be  prescribed. 

[1]  Concerning  the  question  of  free  interexchange  of  mes- 
sages between  the  various  exchanges  of  the  applicant,  the  record 
shows  that  only  a  small  percentage  of  the  subscribers  avail 
themselves  of  this  service.  This  free  service  is  used  mainly  by 
business  subscribers,  and,  under  the  present  plan,  the  cost  of 
maintaining  it  is  placed  upon  all  subscribers  equally  regardless 
of  the  benefit  derived  by  them.  As  we  have  heretofore  held  in 
like  circumstances,  the.  cost  of  this  service  should  be  borne  by 
those  who  use  it.  The  Commission  will,  therefore,  require  the 
disoontinu'ance  of  free  interexchange  service  and  will  prescribe 
schedules  of  toll  charges  applicable  between  the  various  exchanges 
embraced  herein. 

[2]  In  regard  to  the  application  of  the  Union  County  Tele- 
phone Company  for  authority  to  withdraw  from  telephone  serv- 
ice at  La  Grande,  Union,  Cove,  and  North  Powder,  it  does  not 
appear  that  this  is  a  question  upon  which  the  authority  of  this 
Commission  is  necessary,  as  here  presented.  The  desire  and 
intent  of  the  applicant,  as  disclosed  by  the  record,  is  not  to 
withdraw  its  present  plant  and  equipment  from  the  seiTice  of 
the  public  in  the  localities  above  mentioned,  but  that  the  facili- 
ties, or,  at  least,  the  greater  part  of  them,  remain  in  service, 
merely  the  ownership  and  management  being  changed,  and  the 
present  competition  and  duplication  eliminated.  There  is  no 
discontinuance  of  public  utility  service  intended,  but  in  fact 
the  proposed  transactions  contemplate  a  betterment  of  service, 
and  no  inconvenience  or  detriment  can  result  to  the  public  there- 
from. Under  these  circumstances,  we  see  no  reason  to  interfere 
with  or  prevent  the  proposed  transactions,  and  no  necessity  for 
issuing  an  order  authorizing  a  discontinuance  of  service  as  prayed 
for. 

CONCLUSION". 

In  view  of  the  foregoing  facts  and  findings,  and  of  the  entire 
record  herein,  the  Commission  makes  the  following  conclusions : 

That  the  present  rates  and  charges  of  the  applicant  for  ex- 
P.U.R.1920C. 
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cbaBge  service  are  unjust,  unreaMiiAble,  and  unjuMj  discriiih 
iuatorj,  and  that  just,  reasonable,  and  not  unjui^ly  discrimina- 
tory rates  and  chai^gea  to  be  substituted  in  lieu  of  said  present 
rates  are  as  follows: 

EzdutDge  Service  Rate. 


N.  Powder, 

Elgin, 

Union, 

Summerrille 

,  and  Imbler. 


La  Graade. 


IndiTidnal  line , 

Two  party  line 

Ten    party    line — suburban — Central    selective 
signalling 

Rural  party  line — Line  and  equipment  owned 
by  company 

Fanner  line — Equipment  and  line  to  city  lim- 
its owned  b^  subscribers  

Extensions — ^within  same  premises — 

Without  bell—wall  type   

—desk  type  

With  bell— waU  type  

—desk  type  


Remdence  JServio^   ■ 

Individual  line , 

Two  party  line   

Four  party  line  

Ten    party — Suburban^^^ntral     selective     sig 

nailing   

Rural   party  line — Line  and  equipment  owned 

-by  company 

Faraer  line — Equipment  and  line  to  city  limits 

owned  by  subscribers   

Extensions — Within  same  premises — 

Without  bell— wall  type  

— desk  type  

Extensions — within  same  premii 

With  bell— waU  type 

type 


$3.60 
2.50 


2.00 

.75 

.75 
1.00 

.90 
1.15 

2.25 
1.75 
1.50 


2.00 
.00 

.60 

.75 

.05 

.90 


$4.00 
3.50 

3.25 

2.50 

1.00 

.75 
1.00 

-.90 
1.15 

2.75 
S;25 
1.75 

2.26 

2.00 

.60 

.60 
.76 

.65 
.90 


Except  where  otherwise  specified  rates  apply  to  wall  type  telephones  only. 
If  desk  or  portable  type  instruments  are  desired  an  additional  charge  of  25 
cents  per  month  will  be  added. 

The  rates,  above  prescribed  for  the  La  Grande  exchange,  are 
provisional  only,  and  are  contingent  upon  the  consolidation  of 
the  applicant's  properties  in  La  Grande  with  those  of  the  Home 
Independent  Telephone  Company,  as  hereinbefore  outlined. 

That  the  present  practice  of  the  applicant  of  affording  free 
interexchange  of  service  between  its  various  exchanges  is  unjust, 
unreasonable  and  unjustly  discriminatory,  and  should  be  dis- 
continued. 

r.U.R.1920C. 
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That  just,  reasonable,  and  not  unjustly  discriminatory  tolls 
and  charges  to  be  charged,  imposed,  and  collected  by  the  applicant 
for  interexchange  of  telephone  messages  between  its  various 
exchanges  are  aa  foUpw^: 

The  first  rate  named  under  each  station  in  the  following 
table  is  based  on  an  initial  period  of  conversation  of  two  minutes, 
and  the  second  rate  named  is  for  each  additional  minute  of 
conversation  after  the  initial  period. 


And 

Between 

North 
Powder. 

SummerviUe 

"* 

^ 

Union. 

La  Qrande. 

and 
imblcr. 

Elgin. 

North 

Powder  .. 

15-5 

20-10 

30-15 

30-16 

Union 

15^5 

15^5 

ao-10 

26^10 

La  Grande  . 

20-10 

15-5 

10-5 

20-10 

Snmmerrillci 

andlmbler 

30-15 

20-10 

10-5 



10-5 

Elgin    

30-16 

25-10 

26-10 

io-5 

ORDER. 

Based  upon  the  foregoing  findings  and  conclusions,  and  upon 
the  record  herein,  it  is  ordered  that  the  applicant  cease  and 
desist  from  charging,  imposing,  or  collecting  the  exchange  rates 
and  charges  hereinbefore  found  to  be  unjust,  unreasonable  and 
unjustly  discriminatory,  and  from  following  the  practices  and 
regulations  hereinbefore  found  to  be  unjust,  unreasonable,  and 
unjustly  discriminatory,  and  that  said  applicant  substitute  in 
lieu  thereof  the  just,  reasonable,  and  not  unjustly  discrimina- 
tory rates,  tolls,  charges,  practices  and  regulations  hereinbefore 
set  forth. 

This  order  shall  become  effective  May  1,  1920,  and  applicant 
shall  file  with  this  Commission,  prior  to  that  date,  a  schedule 
of  rates  and  charges  not  inconsistent  herewith. 

Dated  at  Salem,  Oregon,  this  23rd  day  of  April,  1920. 

Public  Service  Commission  of  Oregon,  by  Fred  G.  Buchtel, 
H.  H.  Corey,  and  Fred  iL  Williams,  Comnoissionera. 
P.U.R.1920O.  M 
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WISCONSIN  RAILROAD  OOBOnSSION. 

BE  BOCKFOBD  &  INTEBUBBAN  RAILWAY  COMPANY. 

[R-2541.1 

Deprectaiton  —  Interurhan  r«tt«rair«. 

1.  In  fixing  rates  for  an  interurban  railway,  the  WiMMnain  Com- 
mission made  an  allowance  of  3  per  cent  for  annual  depreciation. 

Betum  —  Reasonableness  -—  Interurban  railways. 

2.  The  Wisconsin  Commission  refused  to  increase  the  rates  of 
an  interurban  railway,  where  it  appeared  that  the  existing  rates  pro- 
duced a  return  of  approximately  9.28  pef  cent. 

[April  19,  1920.] 

Petitiox  for  approval  of  proposed  increase  in  interurbaa 
railway  rates;  denied. 

By  tbe  Commission:  Petition  in  this  matter  was  filed  on 
October  22,  1919,  and  hearing  held  at  Madison,  Wisconsin,  on 
November  25,  1919.  Mr.  W.  H.  Dougherty,  attorney,  appeared 
for  the  applicant.  There  were  no  appearances  in  opposition. 
A  petition  signed  by  a  number  of  daily  passengers  protecting 
against  an  increase  in  fare  and  complaining  of  the  service  ren- 
dered was,  however,  received. 

The  applicant  operates  an  electric  railway  connecting  Janes- 
ville  and  Beloit,  Wisconsin,  with  Rockford,  Illinoia.  In  ad- 
dition to  this  line,  other  lines  radiating  from  Rockford  but 
entirely  within  the  state  of  Illinois  are  operated.  The  juris- 
diction of  this  Commission  is  limited  to  the  line  between  Janes- 
ville  and  Beloit  which  lies  entirely  within  the  state  of  Wisconsin. 

It  appears  that  in  August,  1919,  the  company  by  means  of  a 
court  order  placed  in  effect  a  rate  of  3  cents  a  mile  on  its  lines 
in  Illinois,  and  desires  to  extend  this  rate  to  its  lines  in  Wis- 
consin in  order  to  provide  additional  revenue. 

The  petitioner  alleges  that  the  closing  of  Camp  Grant,  on  the 
completion  of  the  demobilization  of  the  army,  has  resulted  in  ft 
marked  decrease  of  revenues,  and  that  a  still  further  decrease 
will  result  with  the  opening  of  a  new  concrete  highway  between 
Janesville  and  Beloit  which  is  now  nearing  completion. 
r.U.R.1920C. 
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The  oaflh  fare  rates  now  effective  between  Jauesville,  Beloit, 
and  intennediate  stops,  are  as  follows : 

Distance.  Fare. 

From     0-2    miles $0.05 

2-4  .  miles  10 

4-6     miles  15 

6-8    miles 20 

8-10  miles  2& 

10-12  miles  30 

12-14  miles  35 

14-10  miles  40 

The  ticket  rate  between  Janesville  and  Beloit  is  35  cents  with 
a  70-cent  round  trip  fare.  As  the  distance  between  these  two 
cities  is  14.2  miles,  the  cash  fare  is  40  cents. 

Two  hundred  and  fifty  mile  coupon  books  for  passage  between 
;ill  stations  on  the  line  of  this  company  in  Wisconsin  to  be  sold 
for  $6.50  and  to  be  accepted  for  passage  for  one  or  more  persons 
constitute  a  part  of  the  legal  tariffs  on  file.  The  minimum 
mileage,  detached  at  any  time,  is  three  miles  for  each  fare. 

The  proposed  cash  rat«s  are  as  follows: 

Distance.  Fare. 

From       0-2  miles $0.06 

2-2.5  miles  08 

2.5-3.5  miles  10 

3.5-4.5  miles  12 

4.5-5.0  miles  15 

5.0-0.5  miles  \ 16 

6.5-6.5  miles  18 

6.5-7.0  miles  20 

7-7.5  miles .22 

7.5-8  miles  24 

8-8.5  milflA  i!5 

8.5-9.0  miles  20 

9.0-0.5  miles  .28 

9.5-ia5  miles  30 

10.5-11.5  miles  34 

11.5-12.0  miles  ..-v..       -36 

12.5-13.5  miles .38 

lS.5-14.5  miles  40 

14.5-15.0  miles 42 

15.0-16.5  miles  45 

The  cash  fare  between  Beloit  and  Janesville  is  to  be  45  cents 
with  a  ticket  fare  of  42  cents  one  way  and  84  cents  for  the 
round  trip. 

The  company  also  proposed  to  sell  a  50  ride  book  for  use 
between  Beloit  and  Janesville  for  $17.50  to  be  good  for  80  days 
after  date  of  sale. 

As  a  base  for  computing  the  adequacy  of  the  return,  the  valua- 
tion of  the  petitioner's  properties  in  Wisconsin  by  the  engineer- 
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ing  department  of  the  Commission  in  1916  is  uaed.  This 
valuation  fixed  the  cost  of  reproduotion  as  of  June  30^  1916,  iw 
$500,266.  The  additions  and  removals  to  December  31,  1919, 
have  reduced  this  cost  to  $476,635. 

From  the  company's  report  to  the  Copomission  for  .the  six 
months'  period  ended  December  31,  1919,  the  following  table 
has  been  compiled: 

Wieeonsui  Division. 

6  Mo6.  Ending 
Dec.  31, 1919. 

Rsveniw  from  transyiorUtioii  $a2,632.aO 

Revenue  from  operation  other  than  transportation 6^91.11 

NoDoperating  revenue 92.S3 

Total  revenues  \ ; $08,016.14 

Operating  expenses  (excluding  depreciation)    $36,053.00 

Taxes    2,782.25 

ToUl  expense  $38,835.26 

Available  for  interest  and  depreciation $28,180.89 

Reproduction  value  December  31,  1910 $476,635.00 

Per  cent  available  for  interest  and  depreciation  per  annum 12.28 

[1,  2]  Allowing  three  per  cent  for  depreciation,  the  return 
on  the  value  of  the  property  is  9.28  per  cent 

The  contention  of  the  company  that  the  revenue  has  decreased 
as  a  result  of  the  completion  of  demobilization  at  Camp  Grant 
was  true  but  since  the  hearing  the  revenue  has  increased  mate- 
rially probably  due  to  the  large  manufacturing  plant  which 
Janesville  has  obtained.  We  do  not,  therefore,  believe  that  an 
increase  in  rates  is  justified  at  this  time. 

Regarding  the  complaint  against  the  company  on  lie  matter 
of  service  by  a  number  of  its  patrons,  it  appears  that  thig  com- 
plaint is  confined  ohicfiy  to  the  delays  experienced  and  ^e  conse- 
quent late  arrival  of  the  cars.  The  management  explains  this 
as  being  the  result  of  the  difiiculty  of  getting  the  cars  over  steam 
road  crossings  on  account  of  the  large  amount  of  steam  road 
traffic  near  the  General  Motors  Plant.  The  company  is  endeav- 
oring to  work  this  matter  out  with  the  steam  roads  and  hopes 
to  come  to  a  satisfactory  agreement  soon.  If  this  caimot  be 
done  it  vnll  bring  the  matter  before  the  Commission  with  the 
purpose  of  eliminating  this  trouble. 

It  is  therefore  oj-dered  that  the  petition  of  tb^  Bockford  and 
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Interurban  Railway  Company  for  authority  to  increase  rates  be 
and  hereby  is  dismissed. 

Dated  at  Madison,  Wisconsin,  this  19th  day  of  April,  1920. 

Bailroad  Commission  of  Wisconsin,  John  S.  Allen,  Henry 
R  Tnunbower,  and  Carl  D«  Jackson,  Cixnuussionera. 


WISCONSIN  RAIIiROAD  COMiaSSION. 

RE  LEEDS  FARMERS  TELEPHONE  COMPANY. 

[U-1853.] 

Bmi99  —  Increae>e  —  Effective  date, 

1.  An  authorization  by  the  Wisconsin  Commission  for  an  increase 
in  rates  will  be  considered  as  canceled,  unless  the  new  rates  are  placed 
in  effect  as  provided  in  the  order,  the  authorization  not  continuing 
indefinitely. 

IHscrimlnation.  «•  Bates  **  Telephone  mtitching  charges. 

2.  An  adjustment  of  the  rates  of  a  telephone  company  must  be 
made,  where  it  appears  that  switching  service  costs  the  company  more 
than  it  charges  any  of  the  subscribers  and  some  of  the  latter  receive 
the  service  free  of  charge. 

Ta^uaUan  -^  Ascertainmtent  —  B^hOc  value, 

3.  Without,  in  any  way,  passing  upon  the  fair  value  of  the  prop- 
erty of  a  telephone  company,  the  Wisconsin  Commission  took  the 
book  value  as  a  basis  for  fixing  rates,  where  computation,  based  on 
unit  values,  obtained  from  other  appraisals  indicated  a  value  con- 
siderably in  excess  of  the  book  value. 

AeeeufUhig  —  OffsettiHg  debts. 

4.'  Correct  accounting  procedure  does  not  sanction  offsetting  debts 
against  bills  for  service. 

[April  19,  1920.] 

Application  for  authority  to  increase  rates;  granted. 

By  the  Commission:  The  Leeds  Fanners  Telephone  Com- 
pany filed  application  February  4,  1920,  for  authority  to  in- 
crease rates  pn  its  entire  system  with  the  possible  exception  of 
subscribers  connected  to  the  Columbus  exchange  which  are 
switched  subscribers.  Applicant  alleges  that  the  cost  of  switch- 
ing service  has  been  increased ;  that  operators'  salaries  have  been 
increased ;  that  the  cost  of  material  has  advanced,  and  that  an 
P.UJ1.1920C. 


Digitized  by  VjOOQIC 


1014  WISCONSIN  RAILROAD  COMMISSION. 

increase  in  rates  is  neoessarj  in  order  to  provide  an  adequate 
return* 

Application  is  first  made  for  such  a  schedule  as  the  Commis- 
sion may  find  proper  for  exchange  service;  and  secondlj,  for 
an  investigation  and  an  order  providing  for  proper  division  of 
toll  earnings. 

Hearing  in  the  matter  was  held  March  2,  1920,  at  Madison. 
H.  J.  Kroncke,  secretary  and  treasurer,  and  W.  E.  Moore,  sub- 
scriber, appeared  in  behalf  of  the  i^plicant.  J.  A.  Pratt  and 
J.  L  Farrington  appeared  in  behalf  of  the  Peoples'  Telephone 
Company  of  Rio. 

On  September  29,  1919,  the  Commission  issued  an  order  au- 
thorizing the  Leeds  Farmers  Telephone  Company  to  increase  its 
rates  from  $12  to  $13.60  per  annum.  This  rate  was  to  be 
effective  from  October  1,  1919.  The  utility,  however,  failed 
to  comjdy  with  the  Commission's  authorization*  It  appears  from 
correspondence  in  the  Commission's  files,  that  the  Leeds  Farmers 
Telephone  Company  failed  to  comply,  due  to  the  fact  that  it 
connects  with  the  Poynette  Telephone  Company  and  Columbia 
County  Telephone  Company  in  such  a  way  that  the  officials 
thought  the  rates  should  not  become  effective  until  the  Commis- 
sion issued  its  orders  in  the  investigations  which  were  being 
made  of  the  rates  of  these  two  companies. 

[1]  The  Commission  pointed  out  to  the  Leeds  Farmers  Tele- 
phone Company  that  an  authorization  of  the  Commission  for  an 
increase  in  rates  does  not  mean  that  the  company,  granted  the 
increase,  can  continue  indefinitely  under  tLe  old  rates  and  at 
any  time  that  it  is  ready,  place  the  new  rates  in  effect,  but  that 
the  new  rates  should  be  placed  in  effect  as  provided  in  the  order 
or  else  the  authorization  would  be  cancel^. 

This  present  investigation  appears  to  be  reopening  of  the 
former  matter. 

Toll  rates  of  the  Leeds  Farmers  Telephone  Company,  as  filed 
April  19,  1910,  and  which  appear  to  be  now  in  effect,  are  as^ 
follows: 

Arlini^oii  to,  Leeds  CcDter   10< 

Arlington  to  Ostego    15<- 

Arlington  to  Doylestown 15t 

Arlington  to  Columbus    *. ■ 15< 

Arlington  to  East  Bristol 15# 

Arlington  to  Rio   15^ 
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Leeds  Center  to  Bio 1<¥ 

Leeds  Center  to  Columbus    lOift 

Leeds  Center  to  Ostego 10< 

Leeds  Center  to  Doylestown 104 

Leeds  Center  to  Bristol    '. 10<t 

Leeds  Center  to  Poynette   ICN^ 

Leeds  Center  to  Morresonville lOJ^ 

Leeds  Center  to  De   Forest    15^ 

Leeds  Center  to  Hampden    10^ 

Leeds  Center  to  South  Leeds 10< 

Hampden  to  Columbus 54 

Hampden  to  Rio   10<( 

From  the  record  it  appears  that  subscribers  of  the  Leeds 
Farmers  Company,  who  are  connected  to  the  Columbus  Ex- 

'change,  have  been  charged  a  net  rate  of  $15  per  year  although 
we  do  not  find  this  rate  on  file.  The  majority  of  these  sub- 
scribers received  unlimited  service  with  other  subscribers  at 
Columbus.  A  few,  however,  it  is  stated,  did  not  get  Columbus 
service  and  paid  less  than  the  above  rate.  About  40  of  the  183 
subscribers  connected  to  Hampden,  pay  $3  extra  per  year  in 
order  to  get  free  service  with  Columbus. 

[2]  It  appears  that  six  lines  of  the  Leeds  Farmers  Telephone 
Company  connect  with  the  Rio  exchange  of  the  Peoples  Tele- 
phone Company.  Up  to  January  1,  1920,  the  former  company 
paid  the  latter  $200  per  year  for  switching  service.  Since  Janu- 
uary  1,  however,  $5  per  subscriber  per  year  is  being  charged 
by  the  Peoples  Company.  By  means  of  one  of  these  lines  which 
is  tied  in  to  the  Hampden  exchange,  and  by  the  use  of  knife 
switches,  or  so-called  "private  switches,'*  subscribers  of  the 
Leeds  Farmers  Company  are  able  to  get  service  through  the 
Hampden  exchange.  These  subscribers  have  been  paying  the 
same  rate  of  $12  as  applicant's  other  subscribers  at  Arlington 
and  Hampden  in  spite  of  the  fact  that,  prior  to  January  1st, 
it  cost  applicant  an  average  of -$3.12  per  telephone  for  switch- 

'  ing  service,  and  since  January  1,  1920,  it  has  cost  $5  per  sub- 
scriber per  year. 

Subscribers  switched  at  the  Columbus  exchange  as  noted  above, 
have  been  required  to  pay  the  $3  per  annum  which  this  exchange 
receives  for  switching,  hence  it  appears  that  some  adjustment 
must  be  made  relative  to  this  switching  service. 

In  the  Commission's  decision,  issued  September  29,  1919,  the 
income  account  of  the  utility  was  shown  for  a  four-year  period 
ending  December  81,  1918,    For  purposes  of  this  investigation 
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we  have  the  company's  report  for  the  year  ended  December  31, 
1919,  as  well  as  data  taken  from  an  audit  of  the  books  made 
by  the  Commission's  accoantanta.  The  figures  reported  by  the 
company  do  not  agree  in  many  cases  with  those  covering  similar 
items,  as  shown  in  the  audit.  For  purposes  of  this  case  we 
have  used  the  latter  data.  The  following  table  shows  the  reve- 
nues and  expenses  as  compiled  by  our  auditor: 

REVENUES  AND  EXPENSES. 
Tear  Ending  December  31,  1919. 
Reffemtet   • 

Exchange  telephone  rentals $3^30.62 

Earnings  from  connecting  lines  16S.54 

Total    $3,693.16 


entral  office  expense  $1,179.93 

Wire  plant  expense 407.90 

Substation  expense 431.02 

Ck>mmercial  expense   r 218.44 

Undistributed  expense   3.98 

Total  above  items  $2,241.27^ 

Taxes    ; 98.66 

Depreciation    48G.50 

Total  operating , 2,326.42 

Net  operating  revenue  .  • 866.74 

Nonoperating  revenue   

Gross  income   $866.74 

Deductions: 

Interest    $10.77 

Dividends    370.00 

380.77 

Surplus    $485.97 

To  the  above  total  operating  expenses  amounting  to  $2^826.42, 
should  be  added  the  increased  expenditures  made  necessary  by 
the  final  order  of  the  Industrial  Commission  relative  to  the 
minimum  wage  question  and  by  other  increases  in  central  office 
expenses.  From  the  data  at  hand  and  from  the  record,  it  ap- 
pears that  this  increase  will  approidmate  $790  per  year.  It 
appears  dear  that  the  former  rate  of  $12  per  year  per  sub- 
scriber is  insufficient  to  cover  the  normal  operating  expenses  to- 
gether with  this  increase  and  leave  anything  available  for  a  re- 
turn on  the  investment  if  net  operating  revenue  per  year  remains 
at  the  figure  shown  in  the  above  table. 

[3]  The  book  value  of  applicant'a  plant,  as  shown  in  the  re- 
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port  of  audit,  was  $9,231.03  on  December  31,  1919.  Compu- 
tations, based  on  unit  values  obtained  from  appraisals  made  of 
other  plants,  indicate  a  value  considerably  in  excess  of  this 
amount.  For  purposes  of  this  case,  we  have  used  this  book 
value  without,  in  any  way,  passing  upon  it  as  being  the  fair 
value. 

Total  expense  of  operation,  including  allowance  fo^  depre- 
ciation and  interest  as  well  as  estimated  increases  in  labor  items, 
will  approximate  $4,355  per  year,  it  is  believed.  On  the  basis 
of  318  subscribers,  this  gives  an  average  expense  per  subscriber 
of  $13.68.  If  consideration  is  given  to  toll  operation,  however, 
the  average  expense  per  subscriber  is  found  to  be  $13.38. 

In  order  to  deteimine  the  probable  revenue  which  will  be 
obtained  under  any  schedule  of  rates  which  may  be  established, 
we  should  be  able  to  apply  the  rate  on  file  for  each  class  of 
service  to  the  number  of  subscribers  listed  as  receiving  such 
service  and  obtain  a  figure  very  closely  approximating  the  re- 
ported revenues.  In  the  case  of  the  Leeds  Farmers  Telephone 
Company,  however,  we  are  unable  te  do  this. 

[4]  The  revenues,  as  reported  by  the  utility,  are  not  entirely 
trustworthy  due  to  large  allowances  made  to  subscribers  for 
overcharges  and  other  items.  Analysis  shows,  for  example,  that 
from  exchange  rentals  amounting  to  $1,843.22  during  the  period 
January  1st  to  June  30,  1919,  $451.66  was  deducted  as  allow- 
ances. Little  detail  was  obtainable  for  this  amount.  This  same 
condition  also  existed  for  the  last  half  of  the  year  1919.  The 
allowances  in  total  were  made  for  discounts,  batteries  furnished 
by  subscribers,  and  miscellaneous  items  of  labor,  all  of  which 
were  merged  and  could  not  be  segi-^ated  with  any  degree  of 
accuracy.  Correct  accounting  procedure  does  not  sanction  off- 
setting: That  is  using  a  debit  to  offset  a  credit,  an  adjustment 
merely  being  made  for  the  difference.  Where  accounts  are  stated 
in  this  manner  and  the  differences  only  are  adjusted,  the  evi- 
dentiary value  of  the  books  is  greatly  impaired. 

After  careful  consideration  of  the  facts  in  the  case,  and  after 
reviewing  the  evidence  presented  in  connection  with  the  com- 
pany's former  application,  we  are  of  the  opinion  that  the  rate 
of  $13.60  per  subscriber,  as  authorized  September  29,  1919, 
should  be  continued.    This  rate,  if  properly  applied  by  the  com- 
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pany  without  discrimination,  should  provide  snfficient  revenue, 
with  the  earnings  from  toll  service,  to  cover  operating  expenses 
as  well  as  a  return  on  the  utility's  investment 

Application  was  made  that  the  Commission  investigate  the  toll 
rates  between  the  various  communities  served  hy  the  Leeds  Far- 
mers Telephone  Company  and  connecting  companies,  as  well  as 
the  division  of  toll  earniogs. 

Regular  subscribers  at  Hampden,  who  do  not  pay  an  addi- 
tional $3  rate,  are  required  to  pay  5  cents  for  each  message  to 
Columbus.  Out  of  this  5  cents,  applicant  gets  2  cents  and  the 
Columbus  exchange  3  cents.  On  messages  out  from  Columbus 
to  Hampden  the  record  states  the  rat«  to  be  10  c^its  of  which 
applicant  gets  only  3  cents.  This  appears  to  be  in  error.  The 
connecting  line  is  owned  by  the  Leeds  Farmers  Company  and 
the  normal  division  is  7  cents  to  the  Leeds  Company  and  3  cents 
to  the  Columbus  exchange. 

The  rate  charged  between  Hampden  and  Rio  is  10  cents. 
This  is  a  7-mile  grounded  line  service.  The  Peoples  Company 
at  Rio  get  25  per  cent  of  the  out  messages,  the  Leeds  Companv 
the  remainder.  Neither  the  files  nor  the  records  are  clear 
regarding  the  division  of  charges  for  calls  originating  at  Hamp- 
den, but  we  assume  that  the  Leeds  Compcmy  gets  25  per  cent 
of  all  originating  calls.  It  appears  that  parties  connected  to  the 
Hampden  exchange  have  to  go  to  some  other  town,  such  as  Kio, 
for  their  market,  so  that  being  connected  to  Hampden  gives 
them  incomplete  service*  In  other  words,  on  account  of  the 
location  of  these  subscribers,  they  should  be  connected  to  some 
other  exchange  in  order  to  receive  the  widest  range  of  service 
at  the  minimum  cost.  We  do  not  believe  that  an  order  should 
be  issued  at  this  time  modifying  the  present  division  of  toll 
charges. 

It  is  therefore  ordered  that  the  Leeds  Farmers  Telephone 
Company  be  and  the  same  is  hereby  authorized  to  amend  its 
present  schedule  of  rates  for  exchange  telephone  service  and 
put  into  effect  therefor  an  annual  charge  of  $13.60.  This  rate 
shall  be  payable  quarterly  in  advance  under  a  gross  charge  of 
$4.15. per  quarter;  75  cents  of  which  shall  be  discounted  if  bills 
are  paid  during  the  first  month  of  the  quarter,  50  cents  if  paid 
during  the  second  month,  and  25  cents  if  paid  during  the  third 
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month.  If  not  paid  during  the  quarter,  the  fall  gross  amount 
shall  become  due  and  payable  and  the  subscriber  shall  be  sub- 
ject to  such  disconnection  rule  as  maj  be  filed  with  and  approved 
hj  the  Commission. 

Dated  at  Madison,  Wisconsin,  this  19th  daj  of  April,  1920. 

Railroad  Commission  of  Wisconsin,  Henry  B.  Trumbower, 
Carl  D.  Jackson,  and  John  S.  Allen,  Conmiissioners. 


WISCONSIN  RAILROAD  COMMISSION. 

BE  DENMARK  FABMERS  &   MERCHANTS  TELEPHONE 

COMPANY. 

[U-1910.] 

Wtetum  -^  Sea&onabiene&s  —  Effee€  an  aiockheiding  paPrans. 

1.  Good  businesB  practice  requires  a  rate  to  be  ehargied  which  is 
anfficient  to  compensate  the  investors  for  their  financial  sacrifices, 
particularly  where  the  company's  patrons  are  composed  of  stockholders 
and  nonstockholdejB. 

IPefreciaiion  —  Necessity  of  providing  for. 

2.  The  cost  of  rq[>lacing  the  property  should  be  spread  orer  the 
period  during  which  the  property  is  being  used,  and  the  rate  paid 
for  the  use  thereof,  should  cover  these  costs  as  well  as  the  direct 
operating  expenses  and  taxes. 

U^epreciaM&n  —  Amount  —  Tetephone9. 

3.  Si3(  per  cent  of  the  value  of  a  telephone  plant,  at  the  very 
lecwt,  should  be  set  aside  every  year  as  a  depreciation  reserve,  out 
of  which  should  be  paid  all  renewal  and  replacement  costs. 

[April  19,  1920.] 

Application  for  authority  to  increase  telephone  rates;  grant- 
ed. 

By  the  Commission:  Application  in  the  above-entitled  mat- 
ter was  filed  with  the  Commission  on  March  10,  1920,  and  a 
hearing  was  scheduled  for  April  15,  1920,  but  no  appearances 
for,  or  against,  the  petition  were  entered. 

In  order  to  comply  with  the  requirraients  of  the  Industrial 

Commission's  minimum  wage  order,  and  in  order  to  meet  other 

increased  operating  costs,   the  stockholders  of  the   Denmark 

Farmers  &  Merchants  Telephone  Company  voted  at  their  annual 
P.U.R.lt>20C. 
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meeting,  January  26,  1920^  to  file  a  petition  with  this  Commis- 
sion  for  authority  to  increase  the  yearly  telephone  rentals  frcuD 
$6  to  $9. 

The  applicant  owns  and  operates  a  metallic  telephone  eystem 
in  the  village  of  Denmai^,  Brown  county,  and  in  the  rural  terri- 
tory tributary  thereto.  According  to  the  company's  last  annual 
report,  315^  subscribers  are  now  receiving  service  over  29  circuits* 
All  of  these  subscribers,  with  the  exception  of  15,  are  also  stock- 
holders in  the  company.  It  appears  from  the  records  and  re- 
ports that  no  dividends  are  paid  to  the  stockholders  as  interest 
upon  their  investment. 

In  19J7,  the  company  reported  an  annual  revenue  of  $1,624- 
.45 ;  the  operating  expenses  and  taxes,  exclusive  of  depreciation 
charges  and  interest,  were  $1,846.71,  leaving  a  deficit  for  the 
year  of  $226.26.  The  revenue  for  1918  was  $1,701.40  and  the 
operating  expenses  and  taxes,  not  including  anything  for  depre- 
ciation and  interest,  were  $1,767.52.  In  that  year  the  company 
sustained  a  deficit  of  $56.12.  In  the  following  table  are  set 
forth  the  revenue  and  operating  expenses  in  detail  for  this  past 
year. 

,  .      '  TABLE  T. 

Income  Statement,  Year  Ending  December  31,  1919. 

Denmark  Farmers  k  Mercbants  Telephone  Company. 

Installationa  $161.00 

Rentals    1.634.45 

Toll  earnings   *.....  201.30 

Miscellaneous    48.60 

ToUl $2,045.3S 

Expentee — 

Switchboard  operators   $932.25 

Labor    . : 462.15 

Materials    225.00 

Officers'  salaries 188.05 

Tfexes    SifM 

Light  and  power j|.18 

Miscellaneous    . . . . , 12.00 

Total  $1,897.66 

Net  income $147.79 

In  1919,"  tke  applicant  had  available  $147.79  for  deprecia- 
tion and  interest.  The  total  operating  expenses  were  $1,897.56^ 
or  an  average  of  $5.96.  The  analysis  and  investigationa,  made 
by  the  CommissioQ  of  the  operating  expenses  of  other  oontipanies 
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in  the  state  which  are  comparable,  lead  us  to  the  oondusion  that 
the  company  was  managed  very  eeonomically. 

In  the  foUoiwing  table  is  set  forth  an  exhibit  sabmitted  by  the 
applicant  showing  what  the  probable  reyenues  in  1920  will  be 
imder  the  proposed  rate  and  what  the  dfficers  of  the  company 
estimate  the  operating  expenses  for  this  yeajf  will  be. 

TABLE  II. 
Estimated  Income  Statement,  Year  Ending  December  31,  1920. 
Denmark  Farmers  &.  Merchants  Telephone  Company. 
Revenuea — 

RenUla  @  |»  •. * $2,835.00 

Toll  earnings   240.00 

Miscellaaeoiw. 50.00 

Total   S3.125.0S 

Switchboard  operators  $1,450.00 

Labor    fiOO.OO 

Materials 500.00 

Officers'  salaries 320.00 

Taxes 90.00 

Total    $2,960.00 

Net  income   $165.00 

The  estimated  operating  expenses  are  about  $1,063  higher  in 
1020  than  was  paid  out  for  this  purpose  in  1919.  A  large  part 
of  this  increased  expense  is  due  to  the  higher  wages  which  have 
to  be  paid  to  the  operators.  For  1919,  the  operators  were  paid 
$932.25 ; — it  is  estimated  that  the  wages  of  operators  will  amount 
to  $1,450  for  1920.  There  is  also  a  proportionate  increase  in 
the  eost  of  maintenanee  labor  and  of  supplies  and  materials  nec- 
essary in  the  upkeep  of  the  plant.  According  to  these  estimated 
operating  expenses,  the  average  expense  per  subscriber  is  $9.39 
which  is  still  lower  than  is  found  in  most  companies  of  similar 
character. 

The  applicant,  in  its  estimated  income  statement,  shows  that 
the  expected  revenues  under  the  proposed  rates  will  be  $3,125 
and  the  total  operating  expenses,  including  taxes^  will  be  $2,960, 
leaving  $165  as  the  net  income  or  the  amount  available  for  in- 
terest and  depreciation.  The  annual  reports  indicate  that  the 
company  has  not  made  any  provision  for  depreciation.  iSrothing 
has  been  set  aside  in  the  past  to  meet  the  costs  of  property  which 
wears  out  and  has  to  be  replaced.  In  these  operating  expenses, 
aji  stated^  there^  are,  no  doubt;  certain  items  of  labor  and  mate- 
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rials  which  ahould  be  eharged  to  the  depreciation  reserve.  The 
low  average  operating  cost  per  station  leads  us  to  believe  that 
not  many  charges  of  this  character  are  included.  The  value 
of  the  property  is  carried  ou  the  company's  books  at  $14,443  at 
the  close  of  the  year  1919.  Against  this  there  is  outstanding 
$15,000  in  stock.  While  no  valuation  of  the  company's  property 
has  been  made,  we  can  accept  this  book  value  as  far  as  this  pro- 
ceeding is  concerned ;  the  issues  raised  are  not  such  as  to  involve 
seriously  , the  matter  of  property  value.  The  net  income  for 
1919  and  the  net  income  estimated  for  1920  is  in  neither  year 
anywhere  near  Plough  to  meet  adequately  the  depreciation  and 
interest  requirements  of  this  amount  of  property.  It  is  clear 
that  the  present  rates  are  not  adequate,  nor  will  the  rates  applied 
for  give  the  company  sufficient  income  to  cover  operating  ex- 
penses and  taxes  and  allow,  in  addition,  an  amount  large  enon^ 
to  meet  the  necessary  depreciation  and  interest  charges. 

[1]  We  do  not  know  how  long  the  stockholders  in  the  com- 
pany are  willing  to  forego  all  returns  upon  their  investment 
At  present,  practically  all  the  subscribers  are  also  stockholders 
in  the  company.  As  long  as  this  condition  exists,  the  stockhold- 
ers are  probably  satisfied  because  they  feel  that  they  are  receiv- 
ing interest  upon  their  investment  in  the  way  of  a  low  telephone 
rental.  This  condition  holds  true  as  long  as  the  so-called  renters 
are  few  in  number.  As  the  number  of  these  subscribers,  who  are 
not  stockholders,  increases,  the  stockholders,  who  are  subscrib- 
ers, will  begin  to  feel\hat  they  are  not  getting  a  fair  deal.  With 
uniform  rates  and  no  dividends  paid  on  the  stock,  it  is  a  good 
deal  more  profitable  for  the  subscribers  who  are  renters  than  it 
is  for  the  stockholders  with  money  invested.  In  other  words, 
where  a  ccMnpany^s  subscribers  are  c(»Dposed  of  stockholders 
and  nonstockholders,  good  business  practice  requires  a  rate  to 
be  charged  which  is  sufficient  to  compensate  the  investors  for 
their  financial  sacrifices.  This  is  not  only  a  good  business  policy, 
but  is  in  conformity  with  the  principles  laid  down  in  the  Pub- 
lic Utilities  Law. 

[2]  Furthermore,  the  rate  which  the  applicant  proposes  to 
charge  is,  in  our  opinion,  not  even  enough  to  enable  the  com- 
pany to  set  aside  sufficient  amounts  to  cover  depreciation  cbaiges, 
to  say  nothing  at  all  of  interest  upon  the  investment    This  lack 
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of  funds  to  replace  worn  out  property  is  even  more  serious  than 
inability  to  earn  a  return  upon  the  value  of  the  property.  De- 
preciation charges,  although  replacements  expenses  are  deferred, 
are  to  be  included  in  the  same  category  as  direct  operating  ex- 
penses and  taxes;  There  is  no  way  of  getting  around  the  fact 
that  a  telephone  plant  will  wear  our  sooner  or  later  and  must  be 
replaced.  The  costs  of  replacing  the  property  should  be  spread 
over  the  period  during  which  the  property  is  being  used  and  the 
rate  paid  for  the  use  of  the  property  should  by  all  means  cover 
these  costs. 

"Depreciation  is  an  item  that  is  always  present.  Practically 
all  parts  of  the  physical  property  of  the  plants,  outside  of  per- 
haps the  land,  begins  to  deteriorate  a^  soon  as  the  plant  is  ready 
for  operation,  and  this  deterioration  continues  until  the  property 
becomes  useless.  Part  of  this  deterioration  is  due  to  wear  and 
tear,  and  part  of  it  is  due  to  natural  causes,  such  as  the  ele- 
ments, etc.  As  the  different  parts  become  worn  out,  they  must 
be  replaced  by  new,  and  this  replacement  is  often  very  costly. 
It  is  an  expense  that  also,  in  the  end,  must  be  borne  by  the  cus- 
tomers of  these  plants,  and  is,  therefore,  a  proper  chaise  to  oper- 
ating expenses.  As  this  depreciation  is  constantly  going  on, 
the  charges,  by  which  it  is  covered,  should  also  be  regular.  That 
is,  a  sufficient  amount  of  money  should  be  set  aside  each  year  to 
cover  the  cost  of  replacing  each  part  of  the  plant  as  it  becomes 
useless  or  unfit  for  further  usa  The  amounts  so  set  aside  should 
depend  upon  or  be  adjusted  to  the  life  of  the  property.  For 
property,  the  useful  life  of  which  is  only  ten  years,  the  sum  set 
aside  must  be  relatively  greater  than  for  property  that  can  be 
used  twice  aa  long."  Hill  v.  Antigo  Water  Co.  3  Wis.  E.  C.  R. 
642. 

[3]  The  importance  of  this  matter  of  depreciation  cannot 
be  emphasized  too  much.  The  rate  which. the  company  proposed 
to  charge  is,  in  our  estimation,  not  sufficient  to  allow  the  com- 
pany to  make  proper  provision  for  this  item  of  expense.  Our 
experience  with  the  valuation  of  telephone  plants  convinces  us 
that,  at  the  very  least,  6  per  cent  of  the  value  of  the  plant  should 
be  set  aside  every  year  as  a  depreciation  reserve  out  of  which 
reserve  should  be  paid  all  renewal  and  replacement  costs.  This 
cannot  be  done  under  the  proposed  rates.  Our  analysis  of  this 
P.U.R.1920C. 

Digitized  by  VjOOQIC 


1024  WISCONSIN  RAILROAD  COMMISSION. 

compaiij'B  operating  conditions  make^  us  not  hesitate  to  author- 
ize the  rates  set  forth  in  the  application.  This  increase  caimot 
in  any  way  be  deemed  unreas<mable  or  excessive.  In  this  con- 
nection, we  earnestly  recommend  that  the  company  hereafter 
keep  its  accounts  in  such  a  manner  so  that  its  income  statement 
properly  reflects  the  direct  operating  expenses.  The  company 
should  begin  to  provide  for  a  depreciation  reserve.  As  properly 
is  removed  or  discarded,  the  cost  of  this  property  new  should  be 
credited  to  the  '^cost  of  plant'^  account  and  this  same  amount 
charged  to  the  "depreciation  reserve"  account  If  the  applicant 
does  not  take  the  proper  steps  to  take  care  of  the  depreciation, 
the  service  will  sooner  or  later  deteriorate,  or  the  company  will 
have  to  get  additional  sums  of  money  from  the  outside  to  rebuild 
the  plant 

It  is  therefore  ordered  that  the  Denmark  Farmers  &  Mer 
chants  Telephone  Company  be  authorized  to  discontinue  its  pres- 
ent rate  for  service  and  substitute  for  it  a  rate  of  $9  a  year  per 
subscriber. 

Dated  at  Madison,  Wisconsin,  this  19th  day  of  April,  1920. 

Bailroad  Commission  of  Wisconsin,  Henry  B.  Trumbower, 
Carl  D.  Jackson,  and  John  S.  Allen,  Commissioners. 


WISCOIVSIN  RAILROAD  OOBfBaSSIOir. 

BE  PULASKI  MEECHANTS  &  FARMERS  TELEPHONE 
COMPANY. 

tU-1905.] 

Servl€fe  —  Duty  to  serve  —  Couditions  —  Purchase  of  «tool6. 

A  public  utility  cannot  require  a  prospective  customer  to  porchtM 
stock  aa  a  condition  precedent  to  the  extension  of  service,  siven  tbough 
the  utUity  is  what  is  oommonly  known  as  a  mutual  oompany,  not 
organized  for  profit. 

[April  8S,  1920.] 

Investigation  on  motion  of  the  Commission  of  the  practices 
of  the  Pulaski  Merchants  &  Farmers  Telephone  Company ;  com- 
pany ordered  to  desist  from  practice  of  requiring  prospective 
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•ubscribers  to  purchase  stock  of  the  company  as  a  condition  pre- 
cedent to  receiving  service. 

By  the  Commission:  Informal  complaint  having  been  made 
by  S.  E.  Brown  to  the  effect  that,  in  connection  with  the  exten- 
sion of  telephone  sei'vice  to  his  premises,  he  was  compelled  to 
purchase  two  shares  of  stock  of  the  Pulaski  Merchants  &  Farm- 
ers Telephone  Company  at  $65  per  share  in  order  to  secure  such 
service,  and  the  Pulaski  Merchants  &  Farmers  Telephone  Com- 
pany, having  represented  to  the  Commission  that  said  stock  was 
purchased  voluntarily,  and  that  no  unlawful  means  were  used  to 
induce  such  purchase,  and  the  Commission  being  satisfied  that 
facts  existed  sufficient  to  warrant  a  hearing,  a  hearing  was  duly 
ordered  and  held  at  Green  Bay  on  April  13,  1920.  Martin, 
Martin  &  Martin,  by  G.  F.  Clifford,  appeared  for  S.  E.  Brown 
and  others  similarly  situated.  Senator  Timothy  Burke  appeared 
for  the  Pulaski  Merchants  &  Farmers  Telephone  Company. 

The  testimony  shows  that  S.  E.  Brown  purchased  two  shares 
of  stock  of  the  telephone  company  at  $65  per  share  at  the  time 
the  line  was  extended  for  his  service.  This  extension  involved 
the  construction  of  a  new  pole  line  approximately  f  mile  for  the 
service  of  S.  E.  Brown  and  two  other  subscribers.  It  was  also 
necessary  to  rearrange  the  circuits  to  provide  for  the  service  of 
these  parties  without  overloading  the  various  lines.  This  exten- 
sion was  part  of  a  general  extension  of  lines  in  the  territory 
south  of  Pulaski.  In  making  arrangements  for  this  general  ex- 
tension, the  prospective  subscribers  were  solicited  and  were  told 
that  the  company  had  no  available  funds  for  the  extension  but 
that  it  would  be  made  if  subscriptions  were  secured  for  a  suffi- 
cient amount  of  stock.  The  par  value  of  this  stock  is  $50.  How- 
ever, the  company  has  paid  dividends  only  once  in  its  history 
and  has  devoted  its  earnings  to  building  up  the  property  and 
clearing  off  the  original  debt  The  price  of  $65  per  share  was 
fixed  by  the  directors  of  the  company  because  they  felt  that  the 
assets  of  the  company  had  so  increased  as  to  justify  that  value 
baaed  on  the  authorized  capitalization. 

It  was  made  clear  by  the  testimony  that  Mr.  Brown  was  told 
that  it  would  be  necessity  for  him  to  subscribe  to  two  shares  of 
stock  if  he  was  to  have  telephone  service.    It  was  not  shown  that 
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any  other  subscriber  was  required  to  subscribe  to  two  ^liares  of 
stock,  although  several  voluntarily  took  more  than  one  share. 

All  of  the  lines  of  the  company  have  been  built  on  the  basis  of 
the  prospective  subscribers  purchasing  stock  in  the  company. 
IFowever,  after  a  line  is  constructed  it  has  been  the  practice  to 
lender  service  to  people  along  the  line  who  did  not  purchase  stock 
and  who  later  desired  service.  Thus,  a  considerable  number  of 
subscribers  of  the  company  are  not  stockholders. 

The  Commission  has  decided  in  numerous  cases  that  a  public 
utility  cannot  require  a  prospective  customer  to  purchase  stock 
as  a  condition  precedent  to  the  extension  of  service,  even  though 
the  utility  is  what  is  cominonly  known  as  a  mutual  company  not 
organized  for  profit.  However,  in  the  present  case,  the  utility 
is  serving  numerous  subscribers  who  do  not  own  any  shares  of 
stock  in  the  company.  To  refuse  to  serve  other  applicants  for 
service,  who  do  not  wish  to  become  stockholders,  would,  there- 
fore, result  in  discrimination.  It  would  be  proper  for  the  util- 
ity to  file  with  the  Commission  reasonable  rules  under  which  it 
will  extend  its  service  to  prospective  subscribers  and  apply  sucb 
rule  to  all  applicants  for  service.  If  additional  funds  are  re 
quired  for  making  extensions  to  such  parties  as  do  not  wish  to 
purchase  stock,  the  company  could  secure  such  funds  by  the  issu 
ance  of  bonds.  It  was  stated  by  the  president  of  the  utility  thai 
he  anticipated  that  there  would  be  no  difficulty  in  floa'ting  i 
bond  issue  to  cover  such  line  extensions  as  might  be  necessary. 

From  the  information  obtained  at  the  hearing,  it  appears  that 
Mr.  Brown  and  others,  who  purchased  stock  in  connection  with 
the  extension  of  service  to  their  premises,  did  not  pay  for  said 
stock  an  amount  materially  greater  than  might  have  been  rea 
sonably  assessed  against  them  under  a  reasonable  rule  for  the 
extension  of  lines  beyond  minimum  distances.  In  view  of  this 
fact,  the  Commission  does  not  feel  that  the  practice  has  worked 
any  very  serious  hardship  upon  the  patrons  of  the  company. 
However,  the  practice  is  one  that  cannot  be  iapproved,  and  it  is 
suggested  that  Mr.  Brown  and  such  other  parties  as  purchased 
stock  against  their  will  as  a  condition  precedent  to  securing  tde- 
phone  service,  be  givai  the  opportunity  to  return  said  stock  to 
the  company  at  the  price  originally  pai<^  for  the  same. 

It  is  ordered  that  tHe  Pulaski  Merchants  &  Farmers  Telephone 
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Company  cease  and  desist  from  the  practice  of  requiring  pros- 
pective subscribers  to  purchase  stock  of  the  company  as  a  condi- 
tion precedent  to  receiving  service. 

Dated  at  Madison,  Wisconsin,  this  23d  day  of  April,  1920. 

Kailroad  Commission  of  Wisconsin,  John  S.  Allen,  Henry  R 
Trumbower,  and  Carl  D.  Jackson,  Commissioners. 


ARIZONA  CORPORATION  COBfMISSION. 

BE  KINGMAN  WATER  COMPANY  et  at 
[Docket  No.  608.] 

CommiaMons  «-  Jurisdiction. 

1.  Jurisdiction  of  the  Arizona  Commission  over  the  rates,  service, 
and  ether  affairs  of  water  corporations  in  their  relations  to  consumers 
and  to  the  public,  is  conferred  by  provisions  of  the  constitution  effective 
February  14,  1912. 

Certificate  of  convenience  and  neoeaiHty  —  lUegtUity  of  operation 
tHthout, 

2.  Water  utilities  beginning  business  since  May  29,  1912,  without 
the  authorization  of  the  Arizona  Commission,  operate  contrary  to  law, 
and  it  is  the  duty  of  the  Commission  to  cause  such  operation  to  cease. 

On  rehearing. 
Certificates  of  convenience  and  necessity  —  Water  —  Extension  of 
time  for  application, 

3.  Water  companies  engaged  in  the  business  of  selling  water,  sub- 
sequent to  the  effective  date  of  the  Arizona  Public  Utility  Law,  with- 
out a  certificate  of  the  Commission,  although  operating  at  variance 
with  the  law,  were  granted  thirty  days  from  the  date  of  the  order  in 
which  to  apply  to  the  Commission  for  a  certificate  of  convenience  to 
continue  operation,  it  appearing  that  companies  holding  certificates 
were  not  in  a  condition  to  render  adequate  service. 

[May  19,  1919;  April  9,  1920.] 

Investigation  of  rates,  service  rules  and  regulations  govern- 
ing the  furnishing  of  water  by  the  Kingman  Water  Company 
and  others  for  domestic  purposes  in  Kingman  and  vicinity ;  per- 
sons beginning  the  distribution  of  water  prior  to  the  effective 
date  of  the  Public  Utilities  Law  given  or  granted  thirty  days 
within  which  to  apply  for  a  certificate  of  convenience  and  neces- 
sity, otherwise  they  were  ordered  to  cease  and  desist  from  dis- 
tribution of  water  J  companies  engaged  in  the  distribution  of 
P.U.R.1920C. 
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watiff  prior  to  the  effective  date  of  the  utility  law,  ordered  to 
file  rates  and  service  rules. 

By  the  Commission:  This  is  an  investigation  <m  our  own 
initiative  of  the  rates,  service,  rules,  and  regulations  governing 
the  furnishing  of  water  by  the  Kingman  Water  Company  and 
various  other  water  distributors  in  Kingman  and  vicinity. 

Pursuant  to  notiee  duly  given,  hearing  was  had  March  29, 
1919,  at  Kingman. 

The  records  in  this  case  and  in  Docket  No.  418  show  that  prior 
to  May  22,  1917,  water  was  served  in  Kingman  for  domestic 
purposes  by  approximately  twenty-five  individuals,  each  of 
whom  had  a  well,  pumping  equipment  and  pipe  lines  connecting 
and  serving  from  two  to  twenty  adjacent  premises  at  varying 
and  often  discriminatory  rates.  The  service  was  often  unsatis- 
factory. 

On  the  22nd  day  of  May,  1917,  we  granted  the  application  of 
Mrs.  M.  E.  Carrow  for  permission  to  install  a  water  system  to 
serve  the  entire  town  of  Kingman,  the  system  being  completed 
and  operation  commenced  on  April  16,  1917,  mnder  the  name 
of  the  Kingman  Water  Company. 

When  the  Kingman  Water  Company  commenced  operations  a 
few  of  the  individual  distributors  went  out  of  business,  a  few 
were  absorbed  by  the  Carrow  Water  System,  and  others  still 
remain  in  competition  with  the  Carrow  system. 

There  are  certain  obligations  which  the  law  requires  water 
companies  or  water  distributors  to  comply  with  and  it  is  our 
duty  to  detei-mine  whether  or  not  all  parties  serving  water  for 
compensation  in  Kingman  have  mot  such  requirements,  and  if 
not,  to  enter  such  orders  as  circumstances  seem  to  require. 

[1]  Jurisdiction  over  the  rates,  service,  and  other  affairs  of 
water  corporations  in  their  relations  to  consumers  and  to  the 
public  was  vested  in  the  Corporation  Commission  to  the  pro- 
visions of  the  Constitution  which  became  effective  February  14, 
1912. 

[2]  A  subsequent  Legislative  Act,  effective  May  29,  1912, 
(Title  9,  Chapter  XI.,  Kevised  Statutes  1913)  gave  definition 
to  and  to  some  extent  amplified  the  Commission's  powers,  pro- 
P.U  R.1920C. 
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viding  among  other  things  with  reference  to  the  obligations  of 
a  public  service  corporation: — 

(Par.  2326-A,  Revised  Statutes  1913) 

**No  street  railroad  corporation,  gas  corporation,  electric  cor- 
poration, telephone  corporation,  or  water  corporation  shall  hence- 
forth begin  the  construction  of  a  street  railroad,  or  of  a  line* 
or  plant,  or  system,  or  of  any  extension  of  such  street  railroad 
or  line,  plant,  or  system,  without  first  haying  obtained  from  the 
Commission  a  certificate  that  the  present  or  future  public  con- 
venience and  necessity  require  or  will  require  such  construc- 
tion ;  provided,  that  this  section  shall  not  be  construed  to  require 
any  such  corporation  to  secure  such  certificate  for  an  extension 
within  any  city,  county,  or  town  within  which  it  shall  have 
theretofore  lawfully  commenced  operations,  or  for  an  extension 
into  territory  either  within  or  without  a  city,  county,  or  town, 
contiguous  to  its  street  railroad  or  line,  plant,  or  system,  and 
not  theretofore  served  by  a  public  service  corporation  of  like 
character,  or  for  an  extension  within  or  to  territory  already 
sei^ved  by  it,  necessary  in  the  ordinary  course  of  its  business ;  pro- 
vided, further,  that  if  any  public  service  corporation,  in  con- 
structing or  extending  its  line,  plant,  or  system,  shall  interfere 
or  be  about  to  interfere  with  the  operation  of  the  line,  plant,  or 
system  of  any  other  public  ser\'ice  corporation,  already  con- 
structed, the  Commission,  on  complaint  of  the  public  service 
corporation  claiming  to  be  injuriously  affected,  may,  after  hear- 
ing, make  such  order  and  prescribe  such  tenns  and  conditions 
for  the  location  of  the  lines,  plants,  or  systems  affected  as  to 
it  may  seem  just  and  reasonable." 

Applied  to  the  facts  of  this  investigation  it  is  self-evident 
that  we  have  no  option  in  the  action  we  must  taka  Persona  who 
commenced  the  business  of  distribution  of  water  for  compensa- 
tion prior  to  May  29,  1912,  or  who,  commencing  since  May  29, 
1912,  are  authorized  by  us  under  the  provisions  of  paragraph 
2826-A  to  engage  in  the  water  business,  have  a  lawful  right  to 
operate.  All  others  are  operating  contrary  to  law,  and  it  is 
our  duty  to  cause  such  operation  to  cease. 

Notwithstanding  that  foi-mal  notice  was  served  on  all  parties 
which  our  records  showed  might  be  water  distributors  in  King- 
man, and  that  the  bearing  was  preceded  by  the  usual  local  new*. 
P.U.R.i92oa 

Digitized  by  VjOOQ IC 


1030  ARIZONA  CORPORATION  COMMISSION. 

paper  publicity,  when  the  hearing  was  called  there  were  only 
ten  parties  appearing  either  in  person  or  by  counsel  of  about 
twenty-five  people  distributing  water  for  compensation  in  the 
district 

It  appears  that  Mrs.  M.  E.  Carrow,  under  the  style,  'fKing- 
man  Water  Company,"  has  filed  annual  reports  and  rates  and 
has  complied  otherwise  with  our  orders  directed  to  water  com- 
panies. Our  order  herein  will  require  all  persons  with  the 
exception  of  Mrs.  Carrow  who  commenced  the  distribution  and 
sale  of  water  subsequent  to  May  28,  1912,  to  cease  such  service, 
and  it  will  require  all  other  water  distributors  to  forthwith  com- 
ply with  our  general  orders  directed  to  water  corporations. 

It  is  ordered  that  the  following  named  persons  and  ftll  others, 
with  the  exception  of  Mrs.  M.  E.  Carrow,  who  c(Hnm6nced  the 
distribution  of  water  for  compensation  in  Kingman  and  ricinity 
on  or  after  May  29,  1912,  shall  forthwith  cease  and  desist  from 
such  distribution  of  water  for  compensation: 

Chas.  Metcalf,  S.  E.  Elliott,  S.  D.  Stewart,  H.  Strawbell,  Mrs. 
H.  LeClair,  Clide  Coffer,  Harvey  Hubbs,  Harry  Knight,  Mary 
Sweeny,  Goodwin  &  Sullivan,  and  Tom  Devine. 

It  is  further  ordered  that  the  following  named  persons  shall 
file  with  this  Commission,  on  or  before  the  10th  day  of  June, 
1919,  a  complete  and  detailed  schedule  of  rates  charged  and 
service  rules  imposed  by  each :  H.  H.  Watkins,  H.  Lovin,  M.  E. 
Cohenour,  Geo.  Bonells,  Geo.  Miller,  J.  A.  Tarr,  Jack  Maddox, 
M.  G.  Wagner,  Ed  Thompson,  and  Ed  Perry. 

On  rehearing. 

Appearances:  0.  L.  Lewis,  representing  four  parties;  Carl 
C.  Krook,  for  Kingman  Water  Company;  various  water  distribu- 
tors. 

SUPPLEMENTARY  OPINION"  AND  ORDER 

By  the  Commission:  This  is  a  case  which  the  Commission 
initiated  to  conduct  a  general  investigation  of  conditions  under 
which  water  is  sold  in  Kingman.  In  the  course  of  the  proceed- 
ings it  was  shown  that  as  the  town  developed  over  the  course  of 
twenty  years  or  more  the  matter  of  centralized  domestic  water 
supply  received  no  particular  attention,  and  that  while  certain 
p.u.K'i92oa 
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parties  were  authorized  by  franchises  and  in  the  case  of  one 
corporation  by  its  charter  to  distribute  water  in  Kingman,  no 
one  took  advantage  of  their  privileges  in  this  respect  and  it  was 
left  to  individual  residents  to  supply  themselves  and,  in  some 
cases,  some  of  their  neighbors  from  wells. 

In  A.  C.  C.  Docket  No.  418  M.  E.  Carrow  applied  to  the 
Commission  for  and  received  authority  to  conduct  a  water  busi- 
ness in  Kingman.  The  project  was  taken  over  by  the  Kingman 
Water  Company,  a  reservoir  was  built,  pipe  lines*  laid  to  conduct 
water  from  springs  to  the  reservoir,  a  distribution  system  was 
installed  and  assurance  was  given  that  the  town's  entire  require- 
ments would  be  met. 

Our  investigation  in  this  case  was  initiated  by  an  order  dated 
May  7,  1919,  which  gave  notice  of  a  hearing  to  be  held  in  King- 
man, for  the  purpose  of  informing  ourselves  concerning  the 
status  of  each  of  the  water  distributors  and  the  service  rules, 
regulations  and  rates  attending  the  distribution  of  water  to  the 
end  that  we  might  dispose  of  numerous  informal  complaints  that 
reached  us. 

We  used  every  means  at  hand  to  give  general  notice  of  the 
hearing,  pursuant  to  which  hearing  was  held  March  25,  1919, 
In  our  Eeport  and  Order,  issued  May  19,  1919,  we  required 
those  water  distributors  who  had  commenced  operations  subse- 
quent to  the  effective  date  of  the  public  utility  law  to  suspend, 
and  in  authorizing  the  remainder  to  continue  we  indicated  cer- 
tain rate  filings  and  reports  which  must  be  rendered.  Keh'earing 
was  granted  November  12,  1919,  upon  the  showing  made  by  a 
number  of  parties  in  interest  that  they  had  not  received  notice 
of  previous  hearings. 

In  the  numerous  cases  which  have  been  brought  before  us 
involving  water  service  in  Kingman  we  have  expressed  the  opin- 
ion that  the  greatest  good  to  the  greatest  number  would  result 
from  the  distribution  of  water  by  one  person  or  corporation. 
This  was  the  principal  consideration  which  prompted  us  to  grant 
a  certificate  of  convenience  and  necessity  to  M.  E.  Carrow,  or 
the  Kingman  Water  Company,  and  we  are  still  of  the  opinion 
that  such  a  business  properly  directed  and  operated  in  com- 
pliance with  the  public  utility  law  of  this  state  would  prove  to 
be  an  asset  to  the  town  of  Kingman  and  that  such  method  of 
F.U.R.1020C. 
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operatk)n  is  to  be  proferred  to  the  one  now  in  effect,  namely, 
water  supplied  by  a  considerable  number  of  individual  residents. 

The  testimony  advanced  in  the  rehearing  of  the  case,  however, 
showed  that  the  Kingman  Water  Company  was  not  prepared  to 
serve  the  entire  town  and  that  a  strict  enforcement  of  our  orig- 
inal order  in  this  case  would  cause  inconvenience  to  at  least  some 
of  the  people  now  being  supplied  with  water  by  wells.  We  have 
urged  the  Kingman  Water  Company  informally  either  to  acquire 
the  small  distributing  systems  or  to  extend  its  own  system  to  all 
parts  of  town  in  order  to  compete  but  there  is  nothing  in  the 
record  to  indicate  that  the  Kingman  Water  Company  has  pur- 
sued either  course. 

In  view  of  the  conditions  outlined  in  the  foregoing  we  are 
of  the  opinion  that  our  original  order  in  this  case  should  be 
modified  to  some  extent  It  appears  that  in  a  number  of  cases 
people  have  installed  wells  and  small  pumps  and  piped  water 
to  their  own  dwellings  and  to  other  dwellings  on  their  premises 
which  they  rent  to  tenants  at  a  flat  rental  of  a  stated  sum  per 
month  including  water.  While  technically  this  constitutes  in- 
directly the  sale  of  water  and  if  engaged  in  upon  a  large  scale 
we  should  feel  impelled  to  take  jurisdiction  in  the  matter,  we 
believe  that  as  the  matter  is  conducted  in  Kingman  this  practice 
should  not  be  disturbed  at  this  time  and  to  this  extent  we  will 
modify  our  original  order. 

[3]  Parties  who  have  engaged  in  the  business  of  selling  water 
subsequent  to  the  effective  date  of  the  public  utility  law  of  this 
state  are  operating  at  variance  with  the  law  as  we  pointed  out 
in  our  original  order  and  we  have  no  recourse  but  to  confirm  our 
original  findings  in  this  matter.  Parties  who  commenced  the 
sale  of  water  prior  to  the  effective  date  of  the  public  utility  law 
of  this  state  are  within  their  rights,  but  are  required  by  thaC  law 
to  file  rates  and  annual  reports. 

It  is  ordered  that  all  persons  who  without  the  authority  of 
the  Commission  commenced  the  distribution  of  water  for  com- 
pensation in  Kingman  and  vicinity  on  or  after  April  29,  1912, 
are  hereby  granted  thirty  days  from  the  date  of  this  order  ia 
which  to  apply  to  the  Connnission  for  a  certificate  of  conven- 
ience and  necessity*    Unless  such  application  is  made  within  the 

r.U.R.1920C. 
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time  specified  all  such  persons  from  and  after  May  7,  1920,  shall 
cease  and  desist  such  distribution  of  water  for  compensation. 

It  is  further  ordered:  That  all  others  shall  file  with  the  Com- 
mission on  or  before  the  Ist  day  of  May,  1920,  a  complete  and 
detailed  schedule  of  rates  which  each  such  water  distributor 
charges  its  patrons. 

It  is  fvrther  ordered:  That  the  foregoing  provisions  of  the 
order  herein  shall  not  be  construed  to  apply  to  persons  who  serve 
water  to  tenants  as  a  partial  consideration  of  the  rental  paid  by 
such  tenants  and  without  charging  for  water  in  specified  and 
fixed  amounts. 


MASSACHUSETTS  DEPARTMENT  OF  PUBLIC  UTIMTIES. 

SELECTMEN  OE  THE  TOWN  OF  ORANGE 

V. 

ATHOL  GAS  &  ELECTRIC  COMPANY. 

[G.  &  E.  1212.] 

.Depreciation  —  Funds  —  Payment  as  dividends. 

1.  A  fear  that  depreciation  allowances  wiU  be  dissipated  in  diri- 
de&ds  is  not  a  ground  for  denying  to  tlie  compan|r  earnings  reasonably 
adequate  for  its  needs. 

Bates  —  Bleotriaity  —  Power  —  Large  induMHes. 

2.  Rates  for  electric  power  supplied  to  large  industries  by  central 
stations  must  take  into  account  the  inevitable  periods  of  business 
depression  and  partial  or  complete  shutdowns  and  cannot  be  based 
solely  on  the  experience  of  years  of  plenty. 

JHsoriminaUon  —  Bates  —  Electricity  —  Fairness  as  between  custo- 
mers, 

3.  While  an  electric  company  has  an  unquestioned  right  to  an 
adequate  revenue  from  all  of  its  business,  the  rates  otTered  the  customers 
must  be  not  only  reasonable  in  themselves,  but  fair  aa  between  the 
customers. 

rates  —  Electricity  —  Length  of  use  —  Variations. 

4.  While  length  of  use  of  a  given  demand  has  an  influenee  upon 
the  unit  costs  to  the  c6mpany  of  electricity  supplied,  yet,  imless  the 
variations  in  use  are  marked,  their  influence  upon  costs  is  slight  and 
therefore  negligible  witli  respect  to  the  great  majority  of  customers. 

Hates  —  Classes  of  consumers  —  Justification, 

5.  Difl'erenoes  in  rates  which  exist  not  liofause  of  differences  in 
costs  but  rather  for  the  purpose  of  attracting  and  holding  business 

P,U.R.1920C. 
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which  could  not  be  secured  by  the  maximum  rates,  can  only  be  justified 
upon  the  ground  that  the  additional  businesB  \vill  inure  to  the  benetit 
of  those  paying  the  maximum  rates. 
UateB  —  Electricity  —  Special  contract  rates, 

6.  Special  rate  contracts  with  large  oonsmners  eannot  be  con- 
sidered objectionable,  where  there  is  no  evidence  that  such  contracts 
throw  a  burden  upon  the  other  customers. 

Bates  —  Electricity  —  Large  consumers, 

7.  Industries  separately  served  by  an  electric  company  should  be 
billed  separately  and  the  requirements  should  not  be  combined  so  as  to 
afford  the  advantages  of  reduced  rates  for  the  increased  consumption. 

Rates  —  Electricity  —  Special  contracts  —  Open  to  all. 

8.  While  there  may  be  some  eKCUse  for  making  new  rates  and 
special  contracts  to  secure  electric  business  beyond  the  scope  of 
existing  rates,  yet  there  can  be  no  justification  in  giving  any  advantage 
directly  or  indirectly  to  one  customer  not  offered  to  all  who  seek  the 
utility  service  under  like  conditions. 

Rates  —  Electricity  —  Load  factor, 

9.  It  is  desirable  and  even  necessary  for  the  proper  and  economical 
development  of  an  electric  company's  property  to  take  into  account 
in  the  rates  offered,  not  only  the  load  factor,  but  the  power  factor  of 
the  large  customers,  penalizing  any  failure  to  maintain  a  reasonably 
good  power  factor  and  offering  an  inducement  for  its  improvements. 

Rates  —  Electricity  —  Step-rates  —  Customer's  load, 

10.  If  a  step-rate  method  of  applying  electric  power  rates  is  to 
be  continued,  the  method  should  be  related  to  the  customer's  load  as 
well  «8  to  hit  consumption  of  electricity. 

Discrimination  —  Bates  —  Electricity  —  Charge  to  street  raUway. 

11.  The  failure  of  an  electric  company  to  raise  rates  to  a  street 
railway  at  the  time  the  rates  to  all  other  customers  were  raised, 
cannot  be  justified  upon  the  theory  that  the  company  purchased  power 
primarily  for  the  street  railway  company  and  that  the  cost  of  pur- 
chased power  had  not  been  increased,  nor  upon  the  theoiy  that  as 
the  street  railway  company  was  finding  it  difficult  to  earn  revenue 
enough  to  keep  its  cars  in  operation,  such  discrimination  as  may  exist, 
has  operated  to  the  benefits  not  of  private  interests  but  of  public 
transportation. 

[April  30,  1920.] 

Complaint  as  to  the  price  of  electricity  sold  and  delivered 
by  the  Athol  Gas  &  Electric  Company;  price  ordered  reduced. 

Appearances:  S.  Lewenberg,  for  town  of  Orange;  E.  O.  Ma- 
son, for  the  company. 

By  the  Department:  This  is  a  complaint  in  writing,  under 
§  162  of  chapter  742  of  the  Acts  of  the  year  1914,  by  the  select- 

P.U.R.1920C, 
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men  of  the  town  of  Orange  of  the  price  of  electricity  sold  and 
delivered  by  the  Athol  Gas  &  Electric  Company. 

The  complaint  was  addressed  to  the  Board  of  Gas  and  Elec- 
tric Light  Commissioners.  After  due  notice,  as  required  by 
law,  that  Board  gave  a  public  hearing  in  Orange,  which  was 
adjourned,  to  enable  the  parties  to  submit  further  evidence,  to 
a  date  subsequent  to  November  30,  1919,  and  at  the  time  ap- 
pointed and  thereafter  the  complaint  was  further  heard  by  this 
Commission. 

The  company  is  supplying  gas  in  the  town  of  Athol  and  elec- 
tricity in  the  towns  of  Athol,  Erving,  Orange,  and  Wendell  in 
the  Miller's  river  valley.  It  also  supplies  electricity  for  the 
operation  of  the  Northern  Massachusetts  Street  Railway  Com- 
pany at  Athol  and  also  at  East  Templeton,  Westminster,  and 
Winchendon  upon  terms  which  will  presently  be  considered. 
The  complaint,  while  filed  by  the  selectmen  of  Orange,  resulted 
from  a  vote  passed  at  the  annual  town  meeting  in  1918  appoint- 
ing a  committee  "to  investigate  the  matter  of  municipal  owner- 
ship of  an  electric  light  and  power  plant,"  due  to  dissatisfac- 
tion with  the  rates  charged  by  the  Athol  Company,  both  for  light 
and  power.  This  committee  held  conferences  with  the  com- 
pany, but  no  satisfactory  conclusion  was  reached,  and  at  the 
hearings  the  committee  assumed  the  active  prosecution  of  the 
casa 

Prior  to  January  1,  1918,  the  company  was  charging  a  max- 
imum net  rate  of  14  cents  a  kilowatt  hour.  Its  lighting  and 
power  schedules  then  in  force  and  subsequent  changes  are  ex- 
hibited in  schedules  hereto  annexed  marked  "A."  In  addition 
to  customers  supplied  under  these  schedules,  it  had  special  con- 
tracts with  said  street  railway  company,  Union  Twist  Drill  Oom.- 
pany,  the  L.  S.  Starrett  Company,  and  Lindale  MillSy  and  cer- 
tain others  which  have  meantime  expired.  On  January  1,  1918, 
an  increase  of  2  cents  a  kilowatt  hour  was  made  in  all  lighting 
rates,  and  from  1  cent  to  7  mills  on  all  power  rates  on  the  regu- 
lar schedules.  With  the  consent  of  the  special  contract  custom- 
ers, other  than  the  street  railway,  an  additional  charge  of  1.3 
mills  a  kilowatt  hour  for  every  dollar  of  average  increase  in 
the  cost  of  coal  over  $5  a  ton  was  introduced  at  the  same  time 
in  their  cases^  and  amounted  in  1919  to  about  6.5  mills  a  kilo- 
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watt  hour.  On  October  1,  1918,  an  increase  of  20  per  cent  was 
imposed  on  all  power  rates  whether  oi^  the  regular  schedule  or 
under  the  special  contracts,  other  than  the  street  railway. 

The  business  of  the  company,  which  was  originally  confined 
to  Athol,  has  expanded  within  the  past  ten  years  by  the  purchase 
of  the  property  of  the  Orange  Electric  Light  Company,  the  de- 
velopment of  a  water  power  at  Wendell  and  the  installation  of 
a  steam  station  in  connection  therewith,  the  construction  of  a 
transmission  line  from  Athol  through  Orange  and  Wendell  to 
Farley,  where  a  hydroelectric  plant  is  leased  and  operated,  and 
the  purchase  of  the  transmission  line  of  the  Athol  and  Orange 
Street  Railway  Company  from  Westminster  to  Athol.  The  first 
contract  for  the  sale  of  street  railway  current  was  made  in  1909 
coincident  with  a  contract  for  the  purchase  of  electricity  from 
the  Connecticut  Eiver  Transmission  Company  (now  New  Eng- 
land Power  Company)  delivered  by  the  high  tension  line  of 
the  latter  in  Gardner  to  the  transmission  line  of  the  street  rail- 
way company;  thereby  enabling  the  Athol  Company  to  fulfill 
its  street  railway  contract  and  to  utilize  the  purchased  current 
in  its  general  business.  These  contracts  were  modified  in  1912 
and  1913  to  meet  additional  requirements  of  the  street  rail- 
way. The  Athol  and  Orange,  Templeton,  and  Gardner,  West- 
minster &  Fitchburg,  street  railway  companies  were  merged  in 
1913  as  the  Northern  Massachusetts  Street  Railway  Company. 
A  new  contract  for  the  purchase  of  electricity  was  made  in  1914, 
and  in  1916,  in  connection  with  the  purchase  of  the  street  rail- 
way transmission  line,  a  new  contract  for  the  supply  of  the 
street  railway. 

Under  the  subsisting  contract  with  the  New  England  Power 
Company  the  Athol  Company  is  entitled,  for  the  period  ending 
October  1,  1927,  to  take  such  electricity  as  it  may  require,  but 
not  exceeding  1500  kilowatts  at  any  one  time,  save  peaks  taken 
on  Saturday  afternoons,  Sundays  or  holidays  or  due  to  snow 
storms,  at  a  price  of  1.1  cents  net  a  kilowatt  hour,  delivered  and 
metered  (except  for  the  street  railway  requirement  at  Winchen- 
don)  at  Gardner  at  14,400  volts,  with  provision  for  minimum 
monthly  charges  and  a  fixed  annual  pajTnent  of  $2,400  to  cover 
fixed  charges  on  certain  transforming  and  switching  equipment 
furnished  by  the  power  company.    The  Athol  Companj^  in  turn, 
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for  a  like  period  and  for  the  hours  from  5  a.  m.  to  1  a.  m.  daily, 
agreed  with  the  street  railway  company  to  furnish  electricity 
to  transforming  and  converting  appai-atus  installed  by  the  Athol 
Company  at  Winchendon,  Westminster,  East  Templeton,  and 
Athol,  of  an  aggregate  capacity  of  1550  kilowatts  at  a  price  of 
1. 84 » cents  net  a  kilowatt  hour  measured  on  the  high  tension 
side  of  the  apparatus  at  13,200  or  6,600  volts.  The  apparatus 
at  Winchendon  of  200  kilowatt  capacity  is  served  independently 
of  the  Athol  Company's  transrnission  line  system.  The  remain- 
ing appai-atus  is  supplied  with  electricity  through  the  transmis- 
sion line  already  described,  which  receives  the  balance  of  the 
purchased  electricity  as  well  as  that  generated  by  the  Athol 
Company  by  water  and  steam  at  Wendell  and  Farley.  Prior 
to  1917  the  electricity  purchased  and  that  delivered  to  the  street 
railway  system  were  approximately  equivalent.  Since  then  the 
street  railway  requirements  have  not  materially  changed  and 
the  amount  of  electricity  generated  has  remained  fairly  constant. 
This  is  also  true  of  electricity  sold  for  commercial  and  street 
lighting,  but  the  sales  of  electricity  for  industrial  purposes  have 
increased  nearly  five  fold  and  the  amount  of  power  purchased 
has  doubled. 

This  brief  description  of  the  company's  system  and  business 
is  necessary  for  a  better  understanding  of  the  issues  raised  by 
this  complaint.  As  already  noted,  it  resulted  from  the  first  in- 
crease in  rates  in  January,  1918.  This  and  the  subsequent  in- 
crease were  justified  on  the  ground  of  increases  in  coal  costs, 
taxes  and  other  expenses.  It  was  claimed,  however,  by  the  com- 
plainants that  the  company  had  taken  advantage  of  its  increased 
expenses  to  impose  unnecessary  increases  in  rates  and  that  its 
net  earnings  were  excessive.  Moreover,  it  was  further  claimed 
that  the  rates  to  the  street  railway  and  the  special  contract  cus- 
tomers were  discriminatory  and  unjust. 

No  valuation  of  the  company's  plant  was  submitted  by  either 
side.  Its  gas  price  is  not  in  controversy.  Its  electric  invest- 
ment has  been  made  in  large  part  within  the  last  twelve  years, 
chiefly  during  the  first  eight  years  of  that  period,  and  has  been 
considered  by  the  Board  of  Gas  and  Electric  Light  Commis- 
sioners from  time  to  time  in  connection  with  stock  issues.  On 
June  30,  1919,  its  gas  plant  was  carried  at  a  book  value  of  $136,^ 
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520  and  its  electric  plant  of  $890,368,  making,  with  current 
assets,  an  aggregate  of  $1,252,622  on  that  date,  against  which 
there  were  outstanding  capital  stock  of  the  par  value  of  $757,- 
000  upon  which  a  premium  of  $84,000  had  been  paid  in,  bonds 
of  $14,000  and  floating  debt  and  accounts  payable  to  the  respec- 
tive amounts  of  $342,000  and  $22,312.  The  company  has  paid 
during  the  last  four  years  dividends  at  the  rate  of  8^  per  cent. 
The  first  increase  in  electric  rates  was  reflected  in  the  earnings 
of  six  months  of  the  year  which  ended  June  30, 1918,  and  for  the 
entire  succeeding  year,  and  the  second  increase  is  reflected  in 
nine  months  of  the  year  which  ended  June  30,  1919.  » 

The  net  earnings  of  the  company  for  the  past  four  years  avail- 
able for  depreciation,  interest  and  dividends,  and  its  income 
from  sales  of  electricity  and  the  net  operating  income  of  its 
electric  business  have  been  as  follows: 


1916 
1917 
1918 
1919 


Net 


Commerc'l 


Earnings.  I  Lighting. 


$71,112 
88^23 
86,766 

106,485 


Street 
Lighting. 


$43,4451 
49,735 
50,192! 
62,208i 


$14,875 
15,57.-) 
15.642 
15,362 


Power.    I 


Street 


I  Railway. 


L 

$19,481' 
26.0.54 
69,506 

131,5871 


$52,875 
6L028 
59.334 
54,359 


Eleetric 

Net 

Opera  t  in  jf 

Income. 

$62,220 
82.5ofi 
74,868 

103,0S2 


It  was  claimed  in  behalf  of  the  complainants  that  the  income 
would  have  been  about  $6,000  more  in  1919  had  the  20  per 
cent  increase  prevailed  throughout  the  year,  and  that,  by  a  re- 
duction in  dividends  and  by  economies  in  financing  and  carrying 
the  floating  debt  and  by  excluding  the  Federal  income  tax  from 
operating  expenses  and  charging  it  as  a  deduction  from  net 
earnings,  a  saving  of  about  $40,000  might  be  made  which  should 
be  remitted  to  the  customers  by  substantially  lowering  the  max- 
imum lighting  and  power  rates. 

[1,  2]  The  practical  difficulty  with  this  contention  is  that 
the  proposed  reduced  dividend  and  interest  on  the  outstanding 
debt  at  current  rates  would  require  about  $70,000,  and,  there- 
fore, if  such  reduction  and  readjustment  of  income  were  made, 
the  balance  of  the  net  earnings  would  be  inadequate  to  make  any 
proper  provision  for  depreciation.  It  may  be  claimed  with 
some  truth  that  dividends  have  been  paid  in  past  years  at  tho 
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expense  of  proper  provision  for  depreciation.  Snch  a  policy, 
if  continued,  will  ultimately  impair  the  investment  and  the 
amount  of  return  to  which  the  stockholder  is  entitled.  But  a 
fear  that  depreciation  allowance  will  be  dissipated  in  dividends 
is  not  a  ground  for  denying  to  a  company  earnings  reasonably 
adequate  for  its  needs.  Ijt  is  also  to  be  noted  in  this  connection 
that  the  recent  phenomenal  growth  in  the  company's  power  bus- 
iness is  due  chiefly  to  taking  on  in  1917  the  Union  Twist  Drill 
and  Starrett  loads,  the  principal  industries  of  Athol,  and  Lin- 
dale  Mills  at  Farley.  This  growth  also  appears  to  reflect  in 
some  measure  war  time  activities,  and  the  reliability  of  its  pres- 
ent revenue  from  this  source  is  dependent  not  so  much  on  the 
rates  charged  as  on  the  continued  prosperity  of  the  principal 
industries  of  the  communities  served.  If  central  stations  are 
to  assume  successfully  the  supply  of  the  larger  factories  and 
mills,  rates  for  power  must  take  into  account  the  inevitable 
periods  of  business  depression  and  partial  or  complete  shutdowns 
and  cannot  be  based  solely  on  the  experience  of  years  of  plenty. 

The  increases  in  rates  in  1918  were  made  when  large  increases 
in  the  amount  and  cost  of  coal  used  and  in  wages  and  taxes  had 
to  be  met  under  circumstances  making  accurate  predictions  of 
their  effect  difficult.  It  is  now  apparent  that  the  resulting  in- 
crease in  income  has  been  greater  than  the  increase  in  expense. 
It  is  not  so  apparent,  however,  to  what  class  or  classes  of  busi- 
ness, or  other  causes,  the  increase  in  expenses  is  attributable, 
and,  in  consequence,  which  rates  may  now  be  readjusted  with 
justice  both  to  the  company  and  the  customers.  The  parties 
differed  widely  in  their  views  with  respect  to  this  question  and 
in  their  interpretation  of  the  company^g  operating  conditions 
and  results.  This  is  in  part  due  to  the  peculiar  features  of  the 
company^s  sourpes  of  supply  and  distributing  i^stem,  and  in 
part  to  the  changes. in  operating  conditions  resulting  from  un- 
dertaking in  1917  the  supply  of  power  to  the  three  important 
industries  already  mentioned,  and  in  part  also  to  the  unfavor- 
able conditions  during  the  past  two  years  for  the  production  of 
water  generated  electricity. 

[3,  4]  It  is  to  be  remembered  that  the  use  of  electricity  has 
grown  with  great  rapidity  of  recent  years.     While  it  may  be 

generated  and  used  even  in  small  quantities  on  private  prem- 
P.U.R.1920C. 

Digitized  by  VjOOQ IC 


1040    MASSACHUSETTS  DEPARTMENT  OF  PUBUC  UTILITIES. 

ises,  jet,  as  a  practical  matter,  most  of  the  members  of  a  oom- 
munity  must  seek  a  supply  from  some  common  agency  or  not 
enjoy  its  use.  To  serve  this  need,  the  company  has  been  grant- 
ed substantially  exclusive  privileges  to  extend  its  lines  through- 
out the  territory  which  it  supplies.  It  has  a  public  duty  to  per- 
form which  it  is  bound  to  discharge  for  the  equal  benefit  of  all. 
It  has  an  unquestioned  right  to  an  adequate  revenue  from  all  of 
its  business,  but  the  rates  oifered  to  its  customers  must  not  only 
be  just  and  reasonable  in  themselves  but  fair  as  between  the  cus- 
tomers. Differences  in  prices  must  be  justified,  if  at  all,  be- 
cause of  reasonably  proportional  differences  in  costs.  Such  an 
arrangement  of  rates,  of  course,  cannot  be  adjusted  to  a^  nicety, 
and  reasonable  allowance  must  be  given  for  the  practical  diffi- 
culties involved.  Moreover,  at  best  a  company  can  allocate  costs 
only  on  broad  lines  and  upon  certain  general  assumptions  and 
averages,  which,  in  a  rapidly  expanding  business,  must  neces- 
sarily reflect  temporary  rather  than  permanent  conditions. 
While  the  general  truth  that,  other  conditions  being  equal,  length 
of  use  of  a  given  (Jcmand  has  an  influence  upon  the  unit  cost 
to  the  company  of  the  electricity  supplied  is  manifest,  yet,  un- 
less the  variations  in  use  are  marked,  it  is  equally  clear  that  their 
influence  upon  costs  is  slight  and  therefore  negligible  with  re- 
spect to  the  great  majority  of  customers. 

[5]  From  an  examination  and  analysis  of  this  company's 
business  it  appears  that,  in  spite  of  its  relatively  lai^  power 
business,  over  80  per  cent  of  its  customers  pay  the  maximum 
rate  of  16  cents  a  kilowatt  hour.  It  may  be  conceded  that  among 
these  customers  some  are  unprofitable,  but  the  Commission  is 
not  convinced  by  the  company's  contention  that  the  lighting  bus- 
iness as  a  whole  is  done  at  a  loss.  Where  a  considerable  variety 
of  rates  are  offered,  as  in  this  ease,  wholly  on  the  company's 
initiative  and  there  is  no  clear  demonstration  that  the  differ- 
ences rest,  even  as  between  lighting  and  power,  upon  reasonably 
proportional  differences  in  cost,  but  rather  on  a  purpose  to  at- 
tract and  hold  business  not  within  reach  of  the  maximum  rate, 
the  only  justification  for  this  policy  is  that  the  additional  busi- 
ness will  inure  to  the  benefit  of  this  large  body  of  customers 
who  must  pay  the  maximum  rate,  and  they  are  the  first  who 
should  have  the  benefit  of  improved  operating  conditions.     The 
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Commission  is,  therefore,  of  the  opinion  that  the  company  should 
restore  its  14-cent  maximum  rate  for  electricity  for  any  use, 
and  that,  if  because  of  the  longer  use  of  their  respective  loads 
by  stores,  hotels,  factories,  shops,  and  other  places  of  business, 
the  company  deems  it  proper  to  offer  lower  rates  for  lighting, 
this  should  be  by  secondary  rates  for  amounts  consumed  in  ex- 
cess of  the  25  kilowatt  hours  a  month  to  which  the  maximum 
rate  is  now  applicable. 

[6]  The  objections  to  the  power  rates  doubtless  originated 
in  the  natural  distrust  and  sense  of  injustice  occasioned  by  the 
existence  of  special  contracts  at  rates  not  included  in  the  pul)- 
lished  schedules  and  also  in  the  company's  failure  to  make  any 
increase  in  the  street  railway  rate  when  the  increases  were  made 
to  all  other  power  customers,  criticism  was  also  directed  to  the 
high  rates  in  the  earlier  steps  of  the  schedule.  A  careful  ex- 
amination of  the  special  contracts  with  the  Starrett  and  Union 
Twist  Drill  Companies  and  Lindale  Mills  make  these  objections 
less  convincing.  While  the  company  had  129  power  customers 
on  June  30,  1919,  there  were  only  8,  other  than  the  street  rail- 
way, whose  respective  connected  loads  exceeded  50  horse  power 
each  and  but  5  exceeding  100  horse  power,  while  86  of  its  pow- 
er customers  had  loads  under  20  horse  power.  Considering  the 
favorable  terms  to  the  company  as  to  metering  at  street  voltage, 
the  furnishing  of  transformers  by  the  Starrett  and  Union  Twist 
Drill  Companies  and  the  character  of  the  Lindale  Mills'  use  (a 
paper  mill  securing  ^11  of  its  power  from  the  Athol  Company), 
the  rates  are  a  reasonably  consistent  development  of  the  com- 
pany's step-rate  schedule.  Moreover,  there  was  no  sufficient 
evidence  to  warrant  a  finding  that  this  business  is  being  taken 
at  rates  so  low  as  to  throw  a  burden  upon  other  customers.  On 
the  contrary,  the  evidence  tended  to  show  that,  if  this  business 
had  not  been  secured,  the  company  would  have  had  to  make 
greater  increases  in  its  rates  than  was  the  caae  and  would  have 
less  future  ability  to  make  reductions  in  its  maximum  and  other 
rates.  In  fact,  as  a  general  rule,  the  only  means  by  which  the 
majority  of  the  customers  can  hope  for  material  reductions  in 
the  price  of  their  electricity  is  through  an  increase  in  the  vol- 
ume of  the  output  proportionally  greater  tibian  the  increase  in 
the  company's  investment — a  result  which  has  directly  followed 
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in  this  case  the  taking  on  of  these  special-contract  customers,  al- 
though disturbed  by  the  unprecedented  increase  in  operating 
costs  due  to  the  war. 

[7]  In  reaching  the  conclusion  stated  with  respect  to  the 
special-contract  rates  the  combining  of  the  requirements  of  the 
Starrett  and  Athol  Machine  Companies  has  not  been  overlooked, 
but  the  question  has  been  considered  as  though  they  were  sep- 
arately billed  as  they  are  separately  served.  This  practice  ap- 
peal's also  to  have  been  followed  in  at  least  one  other  instance. 
It  works  an  obvious  discrimination  in  the  application  of  any 
schedule  of  rates  and  should  be  discontinued.    , 

[8,  9]  But  while  there  may  be  some  excuse  for  making  new 
rates  and  special  contracts  to  secure  business  beyond  the  scope 
of  existing  rates,  yet  there  can  be  no  justification  in  giving  any 
advantage  directly  or  indirectly  to  one  customer  not  offered  to 
all  who  seek  a  company's  service  under  like  conditions.  This 
company  should  at  once  prepare  a  schedule  of  rates  offering  to 
all  who  are  now  or  may  hereafter  become  customers,  under  con- 
ditions similar  to  those  under  which  the  special-contract  custom- 
ers are  now  served,  as  favorable  rates  as  the  latter  enjoy.  In 
connection  therewith  it  should  consider  the  revision  of  its  pres- 
ent power  schedule.  Both  in  rates  and  application  this  schedule 
is  open  to  the  criticisms  addressed  to  it  Moreover,  with  a  con- 
tinuance of  present  net  earnings,  the  20  per  cent  surcharge 
ought  to  be  reduced,  and  perhaps  ultimately  eliminated.  The 
Commission  is  also  impressed  with  the  desirability  and  even 
necessity,  for  the  proper  and  economical  development  of  the 
company's  proj>erty,  of  taking  into  account  in  the  rates  not  only 
the  load  factor  but  the  power  factor  df  its  large  customers,  penal- 
izing any  failure  to  maintain  a  reasonably  good  power  factor 
and  offering  an  inducement  for  its  improvement.  The  Stan'ett 
contract  recognizes  the  importance  of  this  question. 

[10]  The  complainants  proposed  a  new  schedule  based  on  a 
charge  of  6  cents  net  for  the  first  300,  3  cents  for  the  next  1,000, 
2.5  cents  for  the  next  3,000,  2.4  cents  for  tie  next  6,000  and 
2.3  cents  for  all  over  10,800  kilowatt  hours  a  month.  Without 
undertaking  to  endorse  or  urge  the  adoption  of  this  particular 
schedule,  the  Commission  believes  that  it  has  merit  and  that  the 
company  should  consider  how  far  it  may  adopt  its  theory  and 
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rate«3  in  preparing  its  new  schedules.  If  the  present  step-rate 
nietliod  of  applying  the  rates  is  continued,  it  should  be  related 
to  the  customer's  load  as  well  as  his  consumption  of  electricity. 

[11]  The  company  justified  its  failure  to  increase  the  rates 
to  the  street  railway  on  the  ground  that  the  electricity  purchased 
from  the  Xew  England  Power  Company  was  primarily  for  the 
street  railway  and  that  the  cost  of  the  purchased  power  had  not 
been  increased.  Moreover,  inasmuch  as  the  street  railway  is 
finding  difficulty  in  earning  revenue  enough  to  keep  its  cars  in 
operation,  such  discrimination  as  may  exist  has  operated  to  the 
benefit  not  of  private  interests  but  of  public  transportation.  In 
view  of  the  character  and  extent  of  the  street  railway's  require- 
ments, the  Commission  is  of  the  opinion  that  the  rate  charged 
for  the  street  railway  power  under  the  prewar  conditions  was 
reasonable  and  not  unjustly  discriminatory  as  compared  with 
rates  offered  other  customers.  There  is  also  fair  ground  for 
claiming  that  the  increase  in  coal  costs  reflected  in  the  January 
1,  1918,  increase  in  power  rates  and  in  the  coal  clauses  of  the 
special  contracts  should  not  be  apportioned  to  the  street  railway. 
But  even  on  the  company's  own  theory  it  is  clear  that  the  cost 
of  supplying  the  street  railway  was  definitely  increased  by  the 
increases  in  the  other  expenses,  including  interest  and  taxes. 
While  recognizing  fully  the  embaiTassments  which  the  street 
railway  company  is  meeting,  on  the  one  hand,  and,  on  the  other, 
the  ease  with  which  under  present  business  conditions  all  in- 
creasing costs  are  absorbed  by  the  power  users,  yet  the  issue 
broadly  is  between  the  car  riders  and  power  customers,  and  the 
Commission  believes  that,  so  far  as  practicable,  each  class  should 
meet  its  own  costs.  The  20  per  cent  surcharge,  or  so  much  there- 
of as  is  retained,  should  be  assumed  by  the  street  railway  com- 
pany as  well  as  by  the  other  companies. 

On  the  complaint  in  writing,  under  §  162  of  chapter  742  of 
the  Acts  of  1914,  by  the  selectmen  of  the  town  of  Orange,  of 
the  price  of  electricity  sold  and  delivered  by  the  Athol  Gaa  & 
Electric  Company,  after  notice,  as  required  by  law,  and  public 
hearings  thereon, — it  is 

Ordered,  that  the  Athol  Gas  &  Electric  Company  shall  not 
eharge  more  than  14  cents  net  a  kilowatt  hour  for  electricity 
sold  and  delivered  for  any  use  after  May  1,  1920;  that  it  shall 
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on  or  before  July  1,  1920,  file  revised  schedules  of  its  lighting 
and  power  rates ;  and  that  th^  case  be  continued  for  further  con- 
sideration upon  the  filing  of  said  schedules. 


INDIANA  PUBUC  SERVICE  COMMISSlOlf. 

RE  HOME  TELEPHONE  &  TELEGRAPH  COMPANY. 

[No.  4813.] 

ComtniSHiona  *  Poufera  *  To  pass  upon  vaUdUy  of  sUitute, 

1.  The  Indiana  Commission  has  no  power  to  pass  upon  the  validity 
of  a  statute  which  requires  utilities  to  furnish  free  service  or  service 
at  special  rates  to  municipalities  or  any  institution  or  agents  thereof, 
in  accordance  with  the  terms  of  their  franchises,  notwithstanding 
such  franchises  have  been  surrendered  for  indeterminate  permits. 

Discrifnination  —  Bates  ^  Special  rates  to  niunicipaWies  ^  Fran' 
chise  provision, 

2.  A  telephone  company  was  directed  to  furnish  to  a  municipality 
sych  free  telephone  service  or  telephone  service  at  special  rates  as  were 
provided  for  in  the  franchise  grantjied  by  the  city  to  the  utility  and 
surrendered  by  the  latter  for  an  indeterminate  permit. 

(Van  Aukkn,  Commissioner,  dissents.) 

[April  30,  1920.] 

Petition  asking  that  the  telephone  company  he  required  to 
furnisli  to  the  city  of  Fort  Wayne  and  agencies  thereof,  free 
service  as  provided  for  in  its  franchise;  granted. 

HayneSy  Commissioner :  On  September  12,  1920,  the  city  of 
Fort  Wayne  filed  with  the  Commission  a  petition  asking  that 
the  Home  Telephone  &  Telegraph  Company  be  required  to  fur- 
nish said  city  certain  free  telephone  service  and  telephone  serv- 
ice at  special  rates  as  provided  in  the  franchise  granted  said 
telephone  company  in  1896. 

At  the  su^estion  of  the  Commission  the  city  of  Fort  Wayne 
and  the  Home  Telephone  &  Telegraph  Company  joined  in  an 
agreed  statement  of  facts  which  was  submitted  to  the  Commis- 
sion on  December  13, 1919,  and  made  a  part  of  the  record  iierein< 

Said  agreed  state  of  facts  is  as  follows: 

*^The  petitioner,  the  city  of  Fort  Wayne,  having  filed  its 
petition  in  the  above-entitled  matter  asking  that  the  Public 
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Service  Comniission  order  the  Home  Telephone  &  Tel^raph 
Company  to  furnish  for  said  city  certain  free  telephone  service 
and  telephone  service  at  special  rates,  arid  the  respondent  here- 
in, the  Home  Telephone  &  Telegi-aph  Company  having  in  this 
proceeding  filed  its  answer  to  said  petition,  alleging  that  it  would 
be  unlawful  for  said  company  to  comply  with  the  requests  of 
said  petition,  it  is  now  hereby  agreed  between  said  petitioner 
and  said  respondent,  that  the  following  statement  of  facts  shall 
be  taken  by  the  Public  Service  Commission  of  Indiana  as  the 
evidence  to  be  submitted  in  this  matter ;  and  that  the  said  facts 
are  hereby  agreed  to  by  said  parties  in  lieu  of  evidence  to  be 
given  at  the  hearing  in  this  matter,  which  statement  of  facts 
are  as  follows,  to  wit: 

1.  It  is  agreed  that  the  petitioner,  the  city  of  Fort  Wayne 
is  a  municipal  corporation  of  the  state  of  Indiana. 

2.  That  the  respondent,  the  Home  Telephone  &  Telegraph 
Company  is  a  corporation  organized  January  6,  1896,  under  the 
laws  of  the  state  of  Indiana,  now  having  and  having  had  since 
its  organization,  its  principal  place  of  business  in  said  city  of 
Fort  Wayne ;  that  it  is  and  has  been  since  its  organization  a  pub- 
lic utility  engaged  in  the  management  and  operation  of  tele- 
phone systems  and  plants  in  said  city  of  Fort  Wayne. 

3.  That  a  franchise,  to  erect  and  maintain  upon  and  under 
the  public  streets  and  alleys  of  said  city  poles,  wires,  conduits, 
and  fixtures  necessary  for  the  operating  of  telephone  and  tele- 
graph systems  within  said  city,  was  granted  said  company  by 
a  contract  entered  into  by  said  company  with  the  city  of  Fort 
Wayne  on  January  14,  1896,  which  contract  was  duly  ratified 
by  general  ordinance  of  said  city,  approved  January  29,  1896 ; 
that  said  franchise  was  for  the  term  of  fifty  years  from  the  date 
of  the  passage  of  said  ordinance ;  a  full,  true  and  complete  copy 
of  which  contract  is  attached  hereto,  marked  Exhibit  "A"  and 
made  a  part  of  this  statement  of  facts. 

4.  That  said  contract  and  franchise  contained  the  following 
provisions:  "Said  company,  in  consideration  of  the  privileges 
and  rights  herein  granted,  agi-ees  to  furnish  for  said  city  free 
of  cost  one  telephone  for  each  of  the  following  places,  to  wit: 
one  in  each  of  the  engine  houses  now  or  hereafter  constructed, 
P.U.R.192O0,   ^ 
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one  at  each  of  the  water  works  pumping  stations  now  or  here- 
after constructed,  one  at  the  water  works  reservoir  station,  one 
in  the  office  of  the  water  works  trustees,  one  in  Uie  office  of  the 
hoard  of  puhlic  worka^  one  in  the  police  station,  one  in  the  may- 
or's office,  one  in  the  residence  of  the  superintendent  of  police, 
one  in  the  residence  of  the  chief  of  the  fire  department,  and 
three  others  to  be  placed  in  the  city  buildings  under  the  direc- 
tion of  the  board  of  public  works. 

"It  is  further  understood  and  agreed  that  in  consideration  of 
the  privileges  and  rights  herein  granted,  that  said  company  shall 
furnish  all  city  officials,  in  addition  to  said  free  telephones  when 
ordered  by  the  board  of  public  works,  telephones  for  one-half 
the  rate  charged  other  citizens." 

5.  That  under  and  in  accordance  with  the  terms  of  said  fran- 
chise and  not  otherwise,  said  telej^one  company  in  said  year 
1896  occupied  the  public  streets  and  alleys  of  said  city  with  its 
poles,  wires,  conduits  and  fixtures,  and  established  in  said  city 
by  the  use  of  said  sti'eets  and  alleys,  its  telephone  system  and 
ever  since  said  date  has  so  used  and  occupied  the  public  streets 
and  alleys  in  the  operation  of  a  telephone  system  within  said 
city,  by  which  telephone  system  said  company  has  ever  since 
said  year  1896  furnished  telephone  service  to  citizens  of  Fort 
Wayne. 

6.  That  said  company  so  occupied  said  streets  and  alleys,  so 
operated  its  said  telephone  system  and  so  furnished  telephone 
service  in  said  city  of  Fort  Wayne  entirely  under  the  terms  of 
said  contract  and  franchise  from  its  establishment  in  the  year 
1896  until  the  29th  day  of  June,  1917,  on  which  date  said  com- 
pany surrendered  said  franchise  and  received  by  process  of  law 
in  lieu  thereof,  an  indeterminate  permit  as  provided  by  law; 
that  ever  since  said  date,  said  company  has  been  and  now  is  oc- 
cupying the  streets  and  alleys  of  said  city  of  Fort  Wayne  with 
its  poles,  wires,  conduits,  and  fixtures  necessary  and  pi-oper  for 
the  operating  of  its  said  telephone  system,  and  has  been  and 
now  is,  operating  its  said  system  and  furnishing  telephone  serv- 
ice in  said  city  imder  such  indeterminate  permit 

7.  That  said  company,  from  the  said  establishment  of  its  said 
telephone  system  in  said  city  of  Fort  Wayne  in  the  year  1896 
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until  March,  1918,  complied  with  the  stipulations  in  said  fran- 
chise in  regard  to  the  furnishing  for  said  city  of  certain  tele- 
phones free  of  cost  in  eaoh'of  the  following  places:  one  in  each 
•of  the  engine  houses  of  said  city,  one  at  each  of  the  water  works 
pumping  stations  of  said  city,  one  at  the  water  works  reservoir 
station,  one  in  the  office  of  the  water  works  trustees,  one  in  the 
office  of  the  board  of  public  works,  one  in  the  police  station,  one 
in  the  mayor's  office,  one  in  the  residence  of  the  superintendent 
of  police,  one  in  the  residence  of  the  chief  of  the  fire  department 
and  three  others  placed  in  the  city  buildings  under  the  direction 
of  the  board  of  public  works  of  said  city;  and  also  during  said 
period  of  time  furnished,  when  ordered  by  the  board  of  public 
works  of  said  city,  telephones  to  city  officials  at  one-half  the  rate 
charged  other  citizens. 

8.  That  on  the  —  day  of  March,  1918,  said  company  filed  its 
petition  before  this  Public  Service  Commission  for  authority 
to  cancel  and  discontinue  certain  free  and  discriminatory  rates 
for  telephone  service  in  said  city,  in  which  petition  said  com- 
pany asked  leave  to  discontinue,  together  with  other  alleged  dis- 
criminatory rates,  its  free  service  to  the  city  of  Fort  Wayne  and 
service  at  half  rates  to  city  officials,  which  proceeding  is  !Xo. 
3505  of  this  Commission;  a  copy  of  which  petition  is  filed  here- 
with, mai'ked  Exhibit  "B"  and  made  a  part  of  this  statement  of 
facts ;  that  while  said  petition  was  pending  before  this  Commis- 
sion and  after  a  hearing  had  been  had  thereon,  the  said  petition 
was  dismissed  by  written  agreement  of  the  said  company  and 
the  said  city  of  Fort  Wayne,  a  copy  of  which  agreement  is  filed 
herewith,  marked  Exhibit  ^*C"  and  made  a  part  of  this  state- 
ment of  facts. 

9.  That  since  March,  1918,  tlie  said  company  has  not  fur- 
nished free  telephone  service  to  said  city,  nor  service  at  half 
rates  to  city  officials  of  said  city,  and  has  not  complied  with  the 
said  stipulations  of  said  franchise  in  regard  thereto. 

10.  That  on  the  9th  day  of  August,  1919,  said  city  of  Fort 
Wayne  demanded  of  said  company  in  writing  that  the  said  com- 
pany furnish  said  free  telephone  service  and  service  at  special 
rates  to  the  said  city  and  the  agencies  of  the  city,  in  accordance 
with  the  said  stipulations  in  said  franchise,  a  copy  of  which 
P.U.R.1020C. 
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written  demand  is  filed  herewith,  marked  Exhibit  "D"  and  made 
a  part  of  this  statement  of  facts ;  that  on  the  16th  day  of  August, 
1919,  said  company  in  a  written  letter  addressed  to  the  city  at- 
torney of  said  city  refused  to  comply  with  said  demand  and  to 
furnish  said  service  as  asked,  a  copy  of  which  letter  is  filed 
herewith,  marked  Exhibit  "E"  and  made  a  part  of  this  state- 
ment of  facts." 

The  question  which  the  Commission  is  called  upon  to  deter- 
mine is  whether  the  Home  Telephone  &  Telegraph  Company 
should  be  required  by  order  of  the  Commission  to  render  free 
service  and  service  at  special  rates  to  the  city  of  Fort  Wayne 
as  provided  in  said  franchise. 

That  portion  of  the  Public  Service  Commission  Act  which 
directly  pertains  to  the  question  is  as  follows: 

(112)  If  any  public  utility  or  any  agent  or  officer  thereof, 
or  any  ofticer  of  any  municipality  constituting  a  public  utility 
as  defined  in  this  act  shall,  directly  or  indirectly  by  any  device 
whatsoever,  charge,  demand,  collect,  or  receive  from  any  per- 
son, firm,  or  corporation  a  greater  or  less  compensation  for  any 
service  rendered  or  to  be  rendered  or  for  any  service  in  connec- 
tion therewith  than  that  prescribed  in  the  published  schedules 
or  tariffs  then  in  force  or  established  as  provided  herein,  or 
than  it  charges,  demands,  collects,  or  receives  from  any  other 
person,  firm,  or  corporation  for  a  like  and  contemporaneous  serv- 
i<?e,  such  public  utility  shaH  be  deemed  guilty  of  unjmst  discrim- 
ination which  is  hereby  prohibited  and  declared  to  be  unlawful, 
and  upon  conviction  thereof  shall  forfeit  and  pay  into  the  fi1»te 
treasury  not  less  than  $100  nor  more  than  $1,000  for  each  of- 
fense; and  such  agent  or  officer  so  offending  shall  be  deemed 
guilty  of  a  misdemeanor  and  upon  conviction  thereof  shall  be 
punished  by  a  fine  of  not  less  than  $100  nor  more  than  $1,000 
for  each  offense,  or  imprisonment  in  the  state  prison  for  not  less 
than  one  year.  .  .  .  Provided  further,  that  nothing  in  this 
act  contained  shall  be  construed  to  prohibit  any  public  utility 
from  supplying  or  furnishing  fi-ee  service  or  service  at  special 
rates  to  any  municipality  or  any  institution  or  agency  of  such 
municipality  in  cases  where  the  supplying  or  furnishing  of  such 
free  service  or  service  at  special  .rates  is  stipulated  in  any  pro- 

l'.U.R.1920C. 


Digitized  by  VjOOQIC 


R£  HOM£  TELKPH.  ^  TELEO.  CO.  1040 

vision  of  the  franchise  under  whidi  such  public  utility  is  now 
operating,  or  in  the  event  that  such  francdiise  shall  have  been 
surrendered,  from  supplying  or  furbishing  such  free  service  or 
service  at  special  rates  until  such  time  as  the  franchise  would 
have  expired  had  it  not  been  surrendered  under  the  provisions 
of  this  act;  and  it  shall  be  the  duty  of  any  utility  operating  un- 
der any  franchise,  stipulating  for  free  service  or  service  at  spe- 
cial rates  to  municipality,  or  any  institution  or  agency  of  such 
municipality,  to  furnish  such  free  service  or  8er\'ice  at  special 
rates  and  it  shall  be  the  duty  of  any  utility  which  has  surren- 
dered a  franchise  stipulating  for  such  free  service  or  service  at 
special  rates  and  received  in  lieu  thereof  an  indetenninate  per- 
mit under  the  provisions  of  this  act,  to  furnish  such  free  service 
or  service  at  special  rates  until  such  time  as  the  franchise  would 
have  expired  had  it  not  been  sunendered.  (As  amended,  Acts' 
1915,  p.  565,  in  force  March  9,  1915,  and  Acts  1919,  p.  709,  in 
force  May  15,  1919.) 

[1,  2]  The  Commission  holds  that  the  provisions  of  the  act 
above  quoted  constitute  a  mandate  which  the  Commission  can- 
not disregard.  It  may  be,  as  is  contended,  that  this  provision 
is  fundamentally  unsound  and  invalid,  and  that  it  is  improper 
and  inequitable.  This  Commission  was  not  created  to  pass  up- 
on the  wisdom  or  justice  of  the  acts  of  the  legislature.  It  is  a 
creature  of  the  legislature  and  must  obey  legislative  mandates. 
This  Commission  cannot  so  interpret  an  act  of  the  legislature 
as  to  declare  it  invalid.  The  supreme  court  of  the  state  is  the 
tribunal  which  has  been  legally  constituted  to  pass  upon  the 
validity  of  the  act  in  question. 

The  Conmiission,  being  well  advised  in  the  premises,  finds 
that  the  Home  Telephone  &  Telegraph  Company  of  Fort  Wayne 
should  be  directed  and  ordered  to  furnish  to  the  city  of  Fort 
Wayne  such  free  telephone  service  or  telephone  ser\Mce  at  spe- 
cial rates  as  provided  in  the  franchise  granted  by  the  city  of 
Fort  Wayne  to  said  company  on  January  29,  1895,  and  surren- 
dered by  said  company  June  29,  1917, 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana,  that  the  Home  Telephone  &  Telegraph  Company  of 
Fort  Wayne  shall  furnish  to  the  city  of  Fort  Wajne  such  free 
P.U.R.1020G. 
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telephone  service,  or  telephone  service  at  special  rates  as  pix>- 
vided  in  the  franchise  granted  to  said  company  on  January  29, 
1896,  and  surrendered  by  said  company  June  29,  1917. 

It  is  further  ordered,  that  the  Home  Telephone  &  Telegraph 
Company  of  Fort  Wayne  shall  immediately  amend  its  schedule 
of  rates  and  charges  on  file  with  this  Commission  so  as  to  give 
effect  to  this  order. 

Lewis,  Johnson,  McOardle,  concurring ;  VanAuken,  disaeat- 

ing. 
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ABAHBONMENT  OF  SBBVICE. 

Generally,  see  Sebvicb,  16-22. 

Abandonment  of  street  railway  line  under  New  York  statute  M 
impairment  of  rate  franchise,  see  Constitutional  Law,  &. 

Ohio  statute  as  granting  Commission  power  to  authorize  abandon- 
ment of  service,  see  Sebvice,  4. 

ACCOUNTING. 

Annotation  on  accounting,  p.  870. 

1.  Correct  accoimting  procedure  does  not  sanction  offsetting  debts 
against  bills  for  service.     Re  Leeds  Farmers  Teleph.  Co.   (Wis^)   1013. 

2.  A  suggestion  in  a  rate  proceeding  that  a  Uurge  utility  company 
is  keeping  a  double  set  of  books  for  the  purpose  of  deceiving  the  Com- 
mission, is  entitled  to  no  consideration  where  the  books  are  being  kept 
according  to  the  official  elaBsiication  of  accounts  of  the  Commission, 
and  are  subject  to  unexpected  calls  by  the  Commission's  accountants 
for  personal  investigation.  Seattle  t.  Seattle  Lighting  Co.  (Wash.) 
864. 

ACCRITEB  DEPRECIATION. 

Consideration  of  accrued  deprceiation  in  valuation  proceedings,  see 
Valuation,  20,  21. 

ABBITIONAI.  FACH^mES. 

Additional  water  facilities  as  increasing  cost  of  water,  lee  Rates, 
94. 

ADDITIONS. 

See  Bettermbntb. 

ADMINISTRATION  EXFRNSES. 

Allowance  af  administration  expenses  m  an  overhead,  see  Valtta- 
TTON,  28. 

ADMISSIRIUTT. 

CHclahoma  rules  as  to  admissibility  of  eyidence,  see  Etidenob,  t. 

AGREEMENTS. 

See  Contracts. 

AIJX>OATION. 

See  AppOBnoNMEOT. 
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AMERICAK  TELEPHONE  AND  TELEGRAPH  COBCPAITT. 

Payment  by  subsidiary  to  parent  telephone  company  a£  an  operating 

charge,  see  Return,  26. 
See  also,  generally,  TELfSiMiONES. 

Annotation  on  payment  to  parent  telephone  company  as  an  operat* 
ing  expense,  p.  543. 

AMORTIZATION. 

Of  bond  discount,  see  Return,  28, 

APPEAL  AND  REVIEW. 

/.  Conciustveneas  of  findings  of  CommissiOH,  1-^. 

//.  What  orders  are  appealable,  P. 

///.  Parties  on  appeal,  lO. 

IV.  Questions  open  on  appeal,  It, 

F.  Certification  of  record,  12^14, 

Denial  of  review  as  decision  on  the  merits,  see  Judgments,  2. 

/.  Conclusiveness  of  findings  of  CommisMon. 

Courts  not  to  substitute  their  opinion  for  that  of  Commission  in  fixing 
allowance  for  going  value,  see  Valuation,  46. 

Discussion  of  statutory  rule  with  reference  to  the  burden  of  proof 
in  an  action  to  set  aside  the  determination  of  the  Commission,  p.  329. 

1.  Findings  of  fact  made  by  the  Corporation  Commission  are  by 
§  22,  art.  9,  of  Constitution  prima  facie  just,  reasonable,  and  correct. 
Muskogee  Gas  &  E.  Co.  v.  State  (Okla.  Sup.  Ct.)  806. 

2.  It  is  not  unreasonable  to  attach  to  the  findings  of  the  Com- 
mission all  the  weight  that  has  been  attached  to  sudi  findings  under 
the  decisions  of  the  supreme  court,  and  other  courts  where  such  find- 
ings were  based  upon  the  reports  of  its  engineers  who  were  carefully 
cross-examined,  and  upon  the  report*  of  the  company's  engineer  who 
was  also  examined  at  great  length.  Potomac  Electric  Power  Co.  v. 
Public  Utilities  Commission   (D.  C.  Sup.  Ct.)   326. 

3.  Upon  review  of  a  Commission  order  the  court  must  eontine  itself 
to  the  question  whether  the  Commistiion  acted  within  its  pow^,  and 
it,  tlierefore,  will  not  consider  the  expediency  or  wisdom  of  the  order, 
or  whether,  on  like  testimony,  it  would  have  made  a  similar  ruling.  Po- 
tomac Electric  Power  Co.  v.  Public  Utilities  Commission  (D.  C.  Sup. 
Ct.)    326. 

4.  All  doubts  as  to  the  propriety  of  means  or  methods  used  in  the 
exercise  of  a  power  clearly  conferred,  should  be  resolved  in  favor  of 
the  action  of  the  Commissioners  in  the  interest  of  the  administration 
of  the  law.  State  Public  Utilities  Commission  ex  rel.  Springfield  v. 
Springfield  Gas  &  E.  Co.    (111.  Sup.  Ct.)    640. 

5.  If  an  order  of  the  Commission  fixing  rates  does  not  oontravene 
any  constitutional  limitation,  and  is  within  the  oonetitntional  and 
P.U.R.1920C. 
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statutory  autliority  of  the  Commission,  and  ha«  a  substantial  basis  in 
the  evidence,  it  cannot  be  set  aside  by  the  court.  State  Public  Utilities 
Commission  ex  rel.  Springfield  v.  Springfield  Gas  &  E.  Co.  (111.  Sup. 
Ct.)   640. 

6.  Tlie  findings  of  the  Commission,  as  to  a  proper  allowance  for 
overheads  based  upon  substantial  evidence,  will  not  be  disturbed  by  the 
courts.  Potomac  Electric  Power  Co.  v.  Public  Utilities  Commission  (D. 
C.  Sup.  Ct.)  326. 

7.  Tlie  allowance  made  for  various  overhead  expenses,  which  is  for 
the  good  judgment  and  discretion  of  the  Commission,  and  which  has 
been  based  on  sufficient  evidence  on  a  valuation  for  rate  making,  will 
not  be  set  aside  by  the  courts.  Potomac  Electric  Power  Co.  v.  Public 
Utilities  Commission.      (D.  C.  Sup.  Ct.)    326. 

8.  The  fixing  of  rates  is  not  a  judicial  function,  and  the  right  to 
review  the  conclusions  of  a  board  with  legislative  power  such  as  that 
exercised  by  the  Corporation  Commission  is  limited  in  determinin*^' 
whether  the  board  acted  within  the  scope  of  its  authority  or  the  order 
is  without  foundation  in  evidence  or  a  constitutional  right  of  the  public 

utility  has  been  infringed  upon  by  fixing  rates  which  are  confiscatory 
or  insufficient  to  pay  the  cost  of  the  service  and  return  to  the  utility 
a  reasonable  profit  on  the  investment.  Muskogee  Gas  &  E.  Co.  v.  State 
(Okla.  Sup.  Ct.)   806. 

//.  Tflio*  orders  are  appealable. 

9.  An  order  granting  permission  to  a  railroad  company  to  construct 
a  switch  track  across  a  street  is  appealable  within  the  provisions  of 
the  Illinois  statute  authorizing  an  appeal  from  any  "rule,  regulation, 
order  rt  decision."  State  Pub.  Utilities  Commission  ex  rel.  Illinois 
C.  R.  Co.  V.  Thedens    (111.  Sup.  Ct.)    374. 

'  III.  Parties  on  appeal* 

10.  A  city,  which  baa  granted  a  franchise  to  a  street  railway  con- 
taining a  provision  limiting  fares  to  be  charged,  has  a  right  to  appeal 
from  an  order  granting  an  increase  in  rates,  both  by  virtue  of  the 
contract  and  as  a  representative  of  its  inhabitants,  who  must  pay  the 
increased  fare.     Re  Southern  Pub.  Utilities  Co.   (N.  C.  Sup.  Ct.)   007. 

IV.  Questions  open  on  appeal. 

11.  The  unreasonableness  of  a  proposed  increase  in  rates  as  well 
as  the  right  to  any  increase  over  franchise  rates,  is  raised  on  an  appeal, 
where  it  appears  tliat,  on  cross-examination  of  the  only  witness  offered, 
the  city  endeavored  to  show  that  the  rates  proposed  were  unreasonable, 
and  the  allegation  that  they  were  such  was  made  in  an  answer  by 
the  city  filed  subsequently,  and  when  the  order  was  made  allowing  the 
increase,  the  city  filed  formal  exceptions  and  assignments  of  error,  six 
of  which  were  addressed  to  the  unreasonableness  of  the  rates,  and  on 
the  hearing  on  appeal  the  objections  on  the  ground  of  the  unreason- 
ableness of  the  rates  was  merely  presented,  although,  in  the  case  on 
P.U.R.1920C. 
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appeaJ,  it  was  stated  that  the  city  moved  for  judgment  that  the  said 
contract  should  be  held  ralid  and  binding.  Re  Southern  Pub.  Utilities 
Ca  (N.  C.  Sup.  Ct.)  907. 

F.  CertificaiioH  of  record, 

12.  Tlie  requirement  of  §  22,  art.  9,  Constitution,  that  the  Cor- 
poration Commission  certify  on  appeal  all  the  facts  upon  whteh  the 
order  appealed  from  was  based,  and  which  may  be  essential  for  the 
proper  decision  on  the  appeal,  as  well  as  a  written  statement  of  the 
reasons  upon  which  the  order  appealed  from  was  based  is  not  fulfilled 
by  certifying  the  evidence — and  an  order  which  states  merely  the 
conclusions  reached  by  the  Commission.  Muskogee  Gas  &  £.  Co.  ¥. 
State  (Okla.  Sup.  Ct.)  806. 

33.  When  the  Corporation  Conmiission  up<Hi  making  an  order  pre- 
scribing the  rates  which  a  public  utility  may  charge  for  electric  services 
fails  to  make  a  finding  of  facts  and  to  certify  the  same  to  the  supreme 
court  on  appeal  from  its  order,  the  supreme  court  may,  under  said 
section  of  the  Constitution,  remand  the  case  to  the  Commission,  with 
directions  to  find  the  facts  upon  which  the  Commission  based  its  order, 
and  to  certify  the  same  to  the  court,  before  the  appeal  is  finally 
decided.    Muskogee  Gas  &  £.  Co.  v.  State  (Okla.  Sup.  Ct.)  806. 

14.  The  Corporation  Commission,  having  failed  to  certify  the  facts 
upon  which  the  order  appealed  from  herein,  is  based  and  which  are 
essential  for  a  proper  decision  of  the  appeal,  it,  therefore,  becomes  the 
duty  of  the  court  to  remand  the  case  to  the  Corporation  Commission 
for  such  finding  of  facts.  Miiakogee  Gas  &  £.  Co.  t.  State.  (Okla.  Sup. 
Ct.)  806. 

AFPOBTiaNMENT. 

/.  ElectrioUy  and  ga8,  1, 
II.  Street  and  interurban  roHuMySf  j9-hI« 

1.  MUettrieUy  ami  gas, 

•  1.  In  apportioning  the  property  of  a  company  furnishing  both  gas 
and  electric  service,  the  itom£  of  property  which  were  of  a  composite 
nature  and  used  in  both  departments  of  the  business,  were  allocated 
as  between  the  departments  upon  the  same  ratio  as  the  property  which 
could  be  directly  assigned  to  the  respective  departments.  Babylon  y. 
Ix>ng  Island  lightmg  Co.   (N.  Y.  2d  Dist.)    1000. 

//.  Street  and  interurhan  railxcays. 

2.  In  fixing  urban  rates  for  a  street  railway  which  operates 
freight  service  on  an  interurban  line,  the  New  York  Commission  oc- 
cluded freight  revenues  from  the  calculation,  charged  against  the 
interurban  operation  a  proper  proportion  of  maintenance  of  wi^  and 
structures  and  power  and  deducted  from  the  city  operating  expenses 
P.U.R.1920C. 
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this  proportion  and  the  wages  of  freight  motormen  and  conductors.    Be 

Auburn  &  S.  Electric  R.  Co.     (N.  Y.  2d  Dist.)  179. 

3.  In  fixing  urban  rates  for  a  street  railway  company,  which  also 
operated  interurban  line,  the  apportionment  of  maintenance  of  way 
and  power  was  based  on  the  weighted  car  basis,  that  is,  by  using  the 
proportion  that  the  product  of  the  weight  of  the  freight  cars  multi- 
plied by  the  distance  traveled  bears  to  the  weight  of  all  oars  multiplied 
by  the  entire  distance  traveled.  Ke  Auburn  &  S.  Electric  R.  Co.  (N.  Y. 
2d  Dist.)  179. 

4.  In  fixing  urban  rates  for  a  street  railway  which  also  operated 
interurban  line,  general  and  miscellaneous  expenses  should  be  pro- 
portioned to  allocable  expenses,  rather  than  apportioned  on  the  basis 
of  the  proportion  that  the  city  revenues  bear  to  the  entire  revenues.  Re 
Auburn  &  S.  Electric  R.  Co.     (N.  Y.  2d  Dist.)  179. 

APPBAISAI.. 

See  Valuation, 

APPRECIATION. 

Consideration  of  enhancement  of  value  of  property,  see  Valuation, 

22-24. 
Allowance  of  appreciation  in  value  •f  natural  gas  leaseholds,  see 

Valuation,  52-54. 

ARIZONA. 

Extension  of  time  for  application  of  certificate,  see  Cebtificates  ov 

CONVENIENOE  AND  NECESSITY,  1. 

Illegality  of  operation  without  certificate,  see  Cebtificates  of  Con- 
venience AND  Necessity,  4. 

Constitutional  grant  to  Arizona  Commission  of  jurisdiction  over 
rates  and  service,  see  Commissions,  2. 

ARKANSAS. 

Validity  of  Arkansas  Corporation  Commission  Act,  SM  Constitu- 
tional Law,  1. 

Validity  of  statute  authorizing  surrender  of  franchise  for  inde- 
terminate permit,  see  Constitutional  Law,  8. 

ARTIFICIAI.  GAa 

See  Gas. 

A1JTOMOBII.B8. 

What  constitutes  necessity  for  operation  of  auto  stages,  see  Ceb- 
tificates of  Convenience  and  Necessity,  6-8. 

Admission  of  competition  in  occupied  territory,  see  Monopoly  and 
Competition,  1,  2. 

Basis  of  return  of  auto  bus  company,  see  Retubn,  10. 

Reasonableness  of  return  of  automobile  company,  see  Rdtubn,  65t 

Jitneys  as  substitute  for  street  railway,  see  Service,  29. 
P.U.R.1920G. 
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As  chargeable  to  operation,  see  RirruBN,  27. 

Annotation  on  bad  debts  as  an  operating  expense/  p.  544. 

B£IX  SYSTEM. 

Payment  by  subsidiary  to  parent  telephone  company  as  an  operating 
charge,  see  Retubn,  26. 

Annotation  on  payment  to  parent  telephone  company  as  an  operat- 
ing expense,  p.  543. 

BETTERMtEKTS. 

Use  of  depreciation  fund  to  pay  cost  of  betterments,  see  Depre- 
ciation, 18. 

To  be  charged  to  plant  account  and  not  to  operation,  see  Return, 
19. 

Betterments  as  charged  to  capital  and  not  to  be  paid  for  out  of 
rates,  see  Return,  31. 

Annotation  on  betterments  as  an  operating  expense,  p.  544. 

BIIXS. 

Conrersion  of  short-time  bills  into  stock,  see  Sbcuritt  Issues,  3. 

BOARDIKG  HOrSES. 

Telephone  rates  for  boarding  houses,  see  Rates,  81. 

BOltD  DISCOUHT. 

Amortization  of,  see  Return,  28. 

Annotation  on  amortizatioB  of  bond  discount,  p.  543. 

BOmM. 

Virginia  Commission  as  not  basing  return  upon  capitalization  or 
bond  discount,  see  Return,  8. 

Allowance  for  bond  discount  in  valuation  proceedings,  see  Valua- 
tion, 30,  31. 

BON1TS. 

Validity  of  payment  of  bonus  to  contractor  for  constniction  of 
subway  under  cost-plus  contract,  see  Construction  asd  Equif- 
MENT,  1. 

Payment  by  street  railway  company  of  bonus  to  city,  see  RsTUKir, 
14. 

BOOKXEEPIKG. 

Keeping  of  books,  see  Accountiko^ 

BOOK  VAI.UE  OR  COST. 

As  measure  of  fair  value,  see  Valuation,  17. 
P.U.R.1920C. 
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KiUes  for  breakdown  electric  service  furnished  to  eompetitors,  see 

Rates,  50. 
Steam  plant  as  protection  against  brief  interruptions  in  electric 

service,  see  Service,  31. 

BRIDaSS. 

Power  of  Commission  to  regulate  rates  charged  by  bridge  company 
to  street  railway,  see  Iktkbcorfobatv  Relatiohs^  8. 

Matters  at  issue  in  proceeding  by  street  railway  company  against 
bridge  company  for  charging  excessive  rates  in  violation  of 
contract,  sec  pROCEBtTRE,  1. 

Charge  for  use  of  bridge  by  Htreet  railway,  see  Rates,  40. 

BUBBEH  OF  PROOF. 

As  to  service  and  rate»  generally,  see  Evidence,  1. 
As  to  reasonableness  of  rates,  see  Rates,  34. 

BUSIKSBS. 

Business  conditions  as  authorizing  invasion  ol  telephone  territory, 
see  Monopoly  and  Competition,  3. 

BUSIIIESS  TEI^PHONBS. 

All-night  telephone  service  to  be  borne  by  rural  and  residence  sub- 
scribers and  not  by  business  subscribers,  see  Rates,  7^. 
Rate  for,  see  Kates,  80,  81. 

CAIilTORiriA. 

Power  of  Commission  to  regulate  wholesale  service  of  gas  notwith- 
standing contract,  see  Constitution  ax.  Law,  10. 

CANCEI^LATIOK. 

Power  of  Illinois  Commission  to  cancel  franchiaeB,  lee  Commis- 
sions, 5. 

CAPITAL. 

Betterments  as  charged  to  capital  and  not  to  be  paid  for  out  of 
rates,  see  Return,  31. 

CAPITAUZATION. 

Virginia  Commission  as  not  basing  return  upon  capitalization  or 
bond  discount,  see  Return,  8. 

GAR  KILE. 

Car  miles  per  revenue  passenger  on  street  railways,  see  Sebvios,  40. 

GARS. 

One-man  cars  on  street  railways,  see  Sebvicb,  41-44. 

CASH. 

Cash  deposit  as  security  for  payment,  see  Payment,  2. 
P.U.R.11)20C.  67 
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Order  requiring  improveDient  of  service  witliheld  where  utility  n 
without  money,  see  Service,  1. 

CEIXABS. 

Location  of  electric  meters  in  cellars,  see  Servicr,  26. 

CERTIFICATES  OF  COHVEMXEHCE  AHD  NECESSTTT. 

II,  Pouters  of  Commitwion,  ;»— 4. 
Ill,  What  contititut€*s  pnbUe  necesnity,  5— A. 
ir.  Effect  of  grant  of,  9, 

/.  In  general, 

1.  Water  companies  engaged  in  the  business  of  selling  water,  sub- 
sequent to  the  elTective  date  of  the  Arizona  Public  Utility  Iaw,  wit^ 
ou);  a  certificate  of  tlie  Commission,  although  operating  at  variance 
with  the  law,  were  grauted  thirty  days  from  the  date  of  the  order  in 
which  to  apply  to  the  Commission  for  a  certiticate  of  convenience  to 
continue  operation,  it  appearing  that  oomp>aniea  holding  certtticates 
vere  not  in  a  condition  to  render  adequate  service,  Ke  Kingman  Water 
Co.     (Ariz.)   1027. 

//.  Powers  of  ConimUt^ion, 

2.  A  Commission  having  the  power  to  grant  certificates  of  public 
convenience  and  necessity  for  the  operation  of  automobiles,  to  refuse 
them  if  the  requirements  of  the  law  are  not  complied  with,  or  to  grant 
the  same  subject  to  certain  limitations,  hafl  also  the  undisputed  power 
to  withdraw  any  authority  that  it  may  have  given.  A.  L.  Ammen 
Transp.  Co.  v.  Oefemia.     (P.  1.)  207. 

3.  The  Nevada  Commission  cannot  legally  pass  upon  the  question 
of  the  public  necessity  for  the  construction  of  a  telephone  line,  con- 
tracts for  the  construction  of  which  had  been  entered  into  prior  to 
the  passage  of  the  Public  Service  Commission  Act,  particularly  where 
it  appears  that  the  construction  would  have  been  completed  before  the 
effective  date  of  that  act  but  for  the  order  of  the  Government  sus- 
pending all  construction  woric  during  the  war.  Re  Nevada  Teleph.  t . 
Signal  Co.     (Nev.)  513. 

4.  Water  utilities  beginning  business  since  May  20,  1912,  without 
the  authorization  of  the  Ariicona  Commi<«sion,  operate  contrary  to  law, 
and  it  is  the  duty  of  tlie  Commission  to  cause  such  operation  to  cease, 
fee  Kingman  Water  Co.   (Ariz.)   1027. 

///.  What  constitutes  public  necessity, 

5.  A  certificate  to  operate  on  auto  stage  service  will  not  be  granted 
merely  to  provide  another  method  of  transportation  between  the  two 
points  designated,  where  it  appears  that  the  existing  lines  are  affording 
r.U.R.1020C. 
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adequate  service  with  sufficient  facilities  for  handling  all  traffic  offered. 
Re  F.  A.  Wilson  &  Co.     (Cal.)  635. 

6.  A  certificate  to  operate  an  auto  stage  service  will  not  be  gi-anlcd 
merely  for  the  purpose  of  affording  a  throu^^h  service  between  the  desig- 
nated points,  where  existing  lines  render  adequate  service  between  in- 
termediate points,  and  complaint  to  the  Commission  that  a  through 
route  and  joint  rate  is  necessary,  will  receive  investigation,  and  an 
order  of  the  Couimisnion  will  issue  based  on  the  testimony  adduced  upon 
such  investigation.    Re  F.  A.  Wilson  &  Co.  (Cal.)  63o. 

7.  The  e\  idence  of  the  general  passenger  agent  of  a  railroad  that  a 
proposed  stage  route  would  divert  from  35  to  50  per  cent  of  the  local 
]mssenger  traffic  from  the  railroad,  shows  a  public  necessity  for  such 
stage  line,  where  the  use  of  such  line  would  require  a  passenger  to  • 
travel  a  longer  distance,  to  spend  a  longer  time  upon  the  trip,  and  to 
pay  an  increased  fare.    Re  Domoney  (N.  Y.  2d  Dist.)  402. 

8.  'Ilie  California  Commission  cannot  authorize  the  establishment  of 
an  auto  truck  carrier  in  districts  regarding  which  there  is  no  showing 
that  adequate  service  does  not  already  exist,  merely  for  the  purpose  of 
permitting  the  applicant  to  serve  sufficient  territory  to  make  his  opera- 
tion profitable.    Re  Palo  Verde  &  I.  V.  Transp.  Co.     (Cal.)  619. 

IV.  Effect  of  fivant  of. 

9.  The  issuance  of  a  certificate  of  public  convenience  for  the  con- 
struction of  a  transmission  line,  does  not  commit  the  Commission  to 
an  approval  of  method  by  which  service  may  be  rendered  over  such 
transmission  line  in  the  future.  Olney  ▼.  Central  Illinois  Pub.  Service 
Co.     (III.)  487. 

CERTIFICATIOK. 

Certification  of  evidence  and  record  on  appeal  under  Oklahoma  Con- 
stitution, see  Appeal  and  Review,  12-14. 

CHAITGES. 

Charge  for  change  of  name  in  telephone  directory,  see  Ratbs,  88. 

CHARACTER  OF  SERVICE. 

As  factor  to  be  considered  in*  fixing  return,  see  Retubn,  35-39. 

Annotation  on  character  of  servioe  as  factor  to  be  considered  is 
fixing  return,  p.  547. 

CHARGES. 

See  Rates. 

CXTIE8. 

See  MuMCiPAUTiES. 

CUkftSirtCATION. 

Classification  of  records,  see  Accounting,  2. 
P.U,R.1920C. 
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COAL. 

Reasonableness  of  gas  rates  not  determined  by  comparison  of  prices 
of  coal  and  oil  in  other  cities,  see  Rates,  33. 

COLLEGE  FRATEBHITIE8. 

Telephone  rates  for,  see  Rates,  81. 

COMMERCE. 

See  Intkbmtate  Commebcb. 

COMMISSION  EXPENSES. 

Annotation  on  Commission  expenses  as  an  operating  expense,  p.  544. 

COBEMI86IONS. 

I.  JurifKHctiotif  powers,  and  dhitiea,  l'^12, 
a.  In  general f  1,  2. 
h.  To  determine  partic^ilar  Jcinds  of  quetftionSf  a-^lO. 

1.  in  general,  3,  4. 

2.  To  cancel  franchistes,  5. 

3.  To  determine  validity  of  sf^tutes,  6, 

4.  To  regulate  tciring  of  hmuies,   7,  S. 

5.  To  regulate  management  of  utility ,  9,  lO, 
o.  Over  particular  corporations  and  persons,  11, 

1,  Over  foreign  corporations,  11, 

2.  Over   corporations   or   persons   constitutiifg   public 

utUities. 
d.  Limitation  of  powers  of  Commissionn,  12, 
II,  Orders, 

Finding  of  fact  by  Commission  as  prima  facie  reasonable  under  Okla- 
homa Constitution,  see  Appeal  and  Review,  1. 

Conclusiveness  of  Commission's  orders,  sec  Appeal  and  Rkview,  1-8. 

Approval  of  Oregon  Commission  not  required  for  sale  of  telephone  prop- 
erty, see  Consolidation,  Meboeb,  and  Sale,  2. 

Declaring  private  company  to  be  common  carrier  by  Commission  order 
or  legislative  act  as  denial  of  due  process,  see  Constitutional  Law, 
3. 

New  York  statute  not  invalid  because  legiHlature  fixed  some  rates  and 
Commission  others,  see  Coxstitltional  Law,  7. 

Power  of  Commission  to  regulate  wholesale  service  of  gas  notwith- 
standing contract,  see  Constitutional  I^aw,  10. 

Collection  of  payment  for  service  as  matter  for  court  and  not  for 
Commission,  see  Payment,  1. 

JProhibition  to  prevent  threatened  exercise  of  illegal  power,  see  Prohibi- 
tion, 1. 

Contract  rates  as  binding  between  parties  until  affirmative  act  of  Com- 
mission, see  Rates,  37. 

Findings  of  value  by  Illinois  Commission,  see  Valttatidn.  4.  5. 

Courts  not  to  substitute  their  opinion  for  that  of  Commission  in  fixing 
allowance  for  going  value,  see  Valuation,  46. 

P.U.R.1920C. 
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I.  Jurisdietiipnf  potverSf  and  duti&i. 

j^nnotation  on  power  of  Commissiim  to  fix  rates,  p.  761^. 
Annotation  on  power  of  Commifision  in  fixing  return,  p.  542. 

a.  In  genet^al. 

To  grant  cerlifkate  of  i-onvenience,  set*  Certificates  op  Convenience 

AND   NKf KSSITY,   2-4. 

Power  of  Commission  to  change  frnncliise  or  contract  rate,  see  CoNSTi- 

TCTioNAL  Law,  11-19. 
Power  of  Missouri  Commission  to  pass  upon  petition  for  permission  to 

construct  crossing,  see  Cbossinos,  2. 
l*ower  of  Commission  to  regulate  rates  cliarged  by  bridge  company  to 

street  railway,  see  Inteiu:h>rpo«ate  Rblations,  3. 
Power  of  state  to  »top  interstate  trains,  see  Interstate  Commerce^  1. 
Over  rates,  see  Rates,  6-24. 
Statutory  power  of  Commission  to  change  franchise  rates,  see  Rates, 

10-18. 
Over  questions  of  reparation,  see  Reparation,  2,  3. 
Over  matters  of  return,  see  RtrruBN,  3-6. 
Over  issuance  of  securities,  see  Sextrity  Issues,  1,  2. 
Over  service,  see  .Service,  2-6, 

Discussion  of  importance  of  work  of  Commissiona  and  weight  to 
be  given  to  their  decisions,  p.  646. 

1.  The  Incorporation  Commission  was  created  and  endowed  with 
legislative,  executive,  administrative,  and  judicial  powers.  Muskogee 
(:;as  &  £.  Co.  v.  State   (Okla.  Sup.  Ct.)   806. 

2.  Jurisdiction  of  the  Arizona  Commission  over  the  rates,  service, 
and  other  affairs  of  water  corporations  in  their  relations  to  consumers 
and  to  the  public,  is  conferred  by  provisions  of  the  Constitution  effec- 
tive February  14.  1912.     Re  Kingman  Water  Co.   (Ariz.)    1027. 

h.  To  dett^f^ntine  particular  hinda  of  queMions* 

1,  In  general, 

3.  Tlie  jurisdiction  of  the  Pennsylvania  Commission  over  alleged 
street  railway  companies,  cannot  be  predicated  on  complaints  relative 
to  rates  and  service,  where  their  properties  have  all  passed  to  an 
operating  company,  and  they  have  ceased  to  function  as  common  car- 
riers.    Pittsburgh  v.  Pittsburgh  R.  Co.   (Pa.)  458. 

4.  The  Connecticut  Commission  should  assume  jurisdiction  to  paps 
upon  a  petitioner's  legal  right  to  construct  and  use  a  proposed  trans- 
mission 'System  upon  an  application  for  approval  of  the  method  of 
its  construction:  since,  otherwise,  it  might  spend  its  time  in  useless 
endeavor  and  since  all  parties  in  intercist  are  protected  by  the  right 
of  appeal.     Re  Grosveuordale  Co.   (Conn.)    144. 

i'.U.R.1920C. 
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S,  To  cancel  franehiAetL 

5.  The  Illinois  Commisaiou  ha.H  no  power  to  cancel  a  franchise  of 
a  utility.    Olney  v.  Central  Illinois  Pub.  Service  Co.  (III.)  487. 

.7.  To  determine  vaUiHty  of  stitittteH. 

6.  The  Indiana  Commis»ion  has  no  power  to  pass  upon  the  validity 
of  a  statute  which  requires  utilities  to  furnish  free  service  or  service 
at  special  rates  to  municipalities  or  any  institution  or  agents  thereof, 
in  accordance  with  the  terms  of  their  franchises,  notwithstanding  such 
franchises  have  been  surrendered  for  indeterminate  permits.  Ke  Home 
Teleph.  &  Teleg.  Co.  (Ind.)  1044. 

#.  To  reguiaie  tririMg  of  hoi$aem. 

7.  The  Illinois  Commission  has  no  jurisdiction  over  the  prices 
cliarjafcd  by  an  electric  company  for  merchandise  sold  to  its  consumers 
nor  for  charges  made  for  wiring  houses.  Public  Utilities  Commission 
V.  Henderson  County  Pub.  Service  Co.   (111.)   381. 

8.  The  Maryland  CommisHion  exercises  no  jurisdiction  over  elec- 
tric companies  when  engaged  in  the  work  of  wiring  houses,  since  they 
are  not  then  engaged  primarily  as  public  utilities,  but  rather  as  con- 
tractors in  competition  with  other  contractors  enjragcd  in  the  same 
business.    Clni>gett  v.  Kastern  Shore  Gas  &  E.  Co.  (Md.)  501. 

5.  To  regulate  man€igem.ent  of  utility  * 

Statement  that  Commission  should  hesitate  to  substitute  its  judg- 
ment for  that  of  the  company  with  respect  to  the  result  of  an  increase 
or  decrease  in  fares,  p.  766. 

P.  The  Commisnion  is  not  the  financial  manager  of  the  corporation, 
and  it  cannot  ignore  items  charged  by  the  utility  as  operating  ex- 
penses, unless  there  is  an  abuse  of  discretion  in  that  regard  by  the 
corporate  officers.  State  Public  Utilities  Commission  ex  rel.  Spring- 
field V.  Springfield  Gas  &  E.  Co.  (111.  Sup.  Ct.)  640. 

10.  A  Commission  cannot  substitute  its  discretion  for  that  of  the 
officers  of  the  corporation  with  respect  to  matters  of  business  manage- 
ment, such  as  the  construction  of  a  gas  holder  larger  than  necessary 
for  present  needs,  but  reasonably  necessary  in  the  immediate  future. 
State  Public  Utilities  CammisHion  ex  rel.  SpringHeld  v.  Springfield  Gas 
&  E.  Co.  (111.  Sup.  Ct.)  640. 

C.  Over  pitrticuiar  corporations  ami  persons, 

1.  Over  foreiffn  corporations. 

11.  The  Illinois  Commission  has  no  jurisdiction  over  the  operation 
or  location  of  a  plant  situated  in  a  foreign  state.  Olney  v.  Ceatral 
Illinois  Pub.  Service  Co.   (111.)   487. 

P.i;.R.lft20C. 
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2,  Over  corporationH  or  perntntM  conf<titnting  public  tttilitiea, 
Ab  to  persons  or  corporations  constituting  public  Utility^  see  PntlJc 

UxiUTIfS. 

d.  lAmitatlon  of  powers  of  Commiafdona, 

12.  The  Indiana  Comniii>aion  has  no  authority  to  pass  on  the  rights 
of  parties  to  engage  in  utility  operations  outside  of  incorporated  cities 
or  towns.    Wright  v.  Cooper  Teleph.  Exeh.  (Ind.)  498. 

II.  Orders, 

As  to  orders  of  Commissions  generally,  see  Ordrrs. 
Review  of  orders  of,  see  Appeal  axd  Kevikw. 

COMMON  CARRIERS. 

Declaring  private  c(»mpany  to  be  common  carrier  by  Commission 
order  or  legislative  act  as  denial  of  due  process,  see  CoNsn- 
TUTTOXAL  Law,  3. 

Effect  of  exercise  by  pipe  line  company  of  right  of  eminent  domain, 
see  Public  Utilities,  3. 

COMMON  UIW. 

Common-law  rule  against  discrimination  even  as  against  a  competi- 
tor, see  Discrimination,  4. 

COMMUTATION  RATES. 

Commutation  fares  on  street  railway,  see  Rates,  78. 

COMPARISON  OF  EXPENSES. 

Comparison  of  operating  expenses,  see  RwruBiC,  10. 

COBCPARISON  OF  RATES. 

Comparison  of  rates  as  factor  in  determining  reasonableness,  tee 
Rates,  32,  33. 

COMPARISON  OF  RETURN. 

Earnings  in  other  business  as  factor  to  be  oonsidered  in  fixing  re- 
turn, see  Return,  32. 

COMPETITION. 

See  Monopoly  and  Competition. 

COMPUilNT. 

As  giving  Penn-ivlvjinia  Commiss^ion  jurisdiction,  see  Commissions, 

:5. 
Jurindiotion  of  <)ki;i1i<imft  C'(>mmis«iion  not  limited  to  eomplftint,  see 
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OOHCEnrERS. 

Allowance  for  compensation  of,  see  Valuatjou,  27. 

GOKDITIOK  PBEGEDEHT. 

Purchase  of  stock  as  condition  precedent  to  service  of  mutual  com- 
pany, see  Service,  8. 

CONDUITS. 

Protection  of  electric  wires  in  iron  conduits,  see  Service,  27. 

COMFISCATIOK. 

Fixing  rates  not  yielding  fair  return  as  denial  of  due  process,  see 

Constitutional  Law,  4. 
Sufficiency  of  allegations  of  confiscation,  see  Pliiladixg,  1. 
Rate  schedule  binding  until  declared  confiscatory,  see  Rates,  3. 
Kffect  of  invalidity  of  maximum  rate  statute,  see  Rates,  20. 
What  constitutes  confiscation,  see  Returk,  53,  54. 

CONNECTBD  IiOAD. 

Consideration  of  load  factor  in  fixing  electric  rates,  see  Bates, 
47-49. 

OOHICECTICUT. 

Commission  to  pass  upon  legal  right  to  construct  electric  transmis- 
sion line  in  passing  upon  method  of  construction,  see  Com* 
missions,  4. 

Legislatiye  policy  to  prohibit  purchase  of  electric  current  generat- 
ed outside  of  state,  see  Electricity,  1. 

ooiraaiJDATiON,  mebgisb,  and  saxs. 

/.  In  generalf  1. 
II,  JurUdictioHt  piHcet*s  mtid  duties  of  ComntissioHt  2. 

I.  In  general . 

Consolidation  ci  telephone  companies  not  forbidden  by  Pennsylvania 
statute  forbidding  consolidation  of  telegraph  companies,  see  Monop- 
oly AND  Competition,  6. 

Allowance  of  cost  of  consolidation,  see  Valuation,  34. 

Discussion  of  evils  of  loose  combinaticm  of  separate  but  still  ex- 
istent corporations,  p.  462. 

1.  The  transfer  of  the  properties  of  the  Kansas  City  Missouri  Gas 
Company  to  the  Kansas  (^ity  Gas  Company  was  authorized  upon  a 
basis  of  new  capitalization  of  $9,556,500,  against  a  fair  value  of  the 
property  determined  to  be  $0,700,000.  Re  Kansas  City  Gas  Co.  (Mo.) 
41. 

//.  JuriMdietion^  potvera  and  duUen  of  dnnnkis^ion. 

2.  Tlie  approval  of  the  Oregon  Conimission  is  not  required  for 
P.U.R.1920C. 
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CONSOUDATION,  MERGER,  AND  SALE— continued. 
the  sale  of  telephone  exchange  property  bj  one  company  to  another, 
where  no  withdrawal  of  service  is  contemplated,  but  merely  the  elimina- 
tion of  competition  and  duplication.     Re  Union  County  Teleph.  Co. 
(Or.)  1002. 

OONSTITimON. 

Finding  of  fact  by  CommisMion  as  prima  facie  reasonable  under 

Oklahoma  Constitution,  see  Appeai.  akd  Reyuew,  1. 
Certification   of  evidence  and  record  on   appeal  under  Oklahoma 

Constitution,  see  Appeal  and  Review,  12-14. 
Constitutional  grant  to  Arizona  Commission  of  jurisdiction  over 

rates  and  service,  see  Commissions,  2. 
Physical  connection  of  telephones  under  Oklahoma  Constitution,  see 

Service,  47. 

CONSTITUnOKAI.  UkW. 

I.  In  genevalf  1,  2. 
II.  Due  proce^Sf  3—^. 
///.  Equal  protection  of  law,  7. 
IV.  Impairment  of  contracts,  3^19. 
a.  In  general,  S^IO. 

h.  Power  of  Commission  to  change  contract  rates,  ll'-19. 
T.  Police  power,  20. 
VI.  Departtnents  of  govemntent,  21,  22. 

I.  In  general. 

1.  Act  No.  571,  of  the  1019  General  Assembly  of  Arkansas,  which 
created  the  Arkansas  Corporation  Oommission,  was  legally  enacted.  Re 
Fort  Smith  Light  &  Traction  Co.   (Ark.)  418. 

2.  The  penalty  clauses  of  the  Netw  York  Public  SerriM  Commis- 
sions Law  are  not  unconstitutional  since  they  provide  that  the  court 
shall  remit  the  penalties  or  forfeitures  where  the  utility,  in  good  faith, 
is  prosecuting  a  suit,  action,  or  proceeding  to  set  aside  the  action  of 
the  Commission.  Bronx  Gas  &  E.  Co.  v.  Public  Service  Commission  (N. 
Y.  App.  Div.)  788. 

11.  Ihte  process. 

3.  A  pipe  line  constructed  solely  to  carry  oil  for  particular  pro- 
ducers under  strictly  private  contracts  and  never  devoted  by  its  owner 
to  public  use,  cannot,  by  mere  legislative  fiat  or  by  any  regulating 
order  of  a  Commission,  be  converted  into  a  public  utility  or  its  owner 
made  a  common  carrier.  Producers  Transp.  Co.  v.  Railroad  Commission 
(U.  S.  Sup.  Ct.)  574. 

4.  A  rate  fixed  by  the  legislature  or  a  Commission,  which  does  not 
furnish  a  fair  return  upon  the  reasonable  value  of  the  property  de- 
voted to  publip  UHC,  is  confiseatory  and  in  violation  of  the  Constitution 
of  the  United  States,  but  an  act  of  the  legislature  is  presumed  to  be 
P.U.R.1920C. 
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constitutional  and  should  only  be  declared  unconstitutional  npon  clear 
and  convincing  proof.  Hronx  (ias  &  E.  Co.  v.  Public  Service  Oommission 
(X.  Y.  App.  Div.)    788. 

.1.  An  order  of  the  Corporation  Conimifision  requiring  a  telephone 
company  having  both  long-distance  and  local  lines  to  permit  a  physical 
connection  to  be  made  between  its  lines  and  the  lines  of  a  company 
competing  with  it  locally,  and  the  routing  of  messages  over  its  lines 
and  the  lines  of  its  competitor,  in  the  manner  to  lie  designated  by 
buch  bompetitor,  witli  no  provision  for  compensation  Ijeing  first  made, 
constitutes  a  taking  of  such  company's  projierty  without  compensation, 
in  Violktion  of  the  Constitution;  such  order  lieing  an  exorcise  of  the 
power  of  eminent  domain  and  not  of  the  police  iK)wer  of  the  state.  Pio- 
neer "Tftleph.  &  Telcg.  Co.  V.  State  (Okla.  Sup.  Ct.)  ooT. 

6.  To  require  a  railroad  company  to  install  an  electric  lighting 
system  in  a  railroad  station  as  public  convenience  and  safety  requires, 
is  not  the  taking  of  property  without  due  proceHS,  and  consequently, 
does  not  deprive  the  railroad  company  of  any  of  its  constitutional 
rights,  such  a  requirement  being  an- exercise  of  the  lawiHiI  police  powers 
of  the  state.     Willow  Lakes  v.  (Jreat  Northern  R.  Co.    (S.  D,)    ii70. 

III.  Eguai  proicftloft  of  law, 

I  7.  The  New  York  Public  Service  Commissions  I^w  is  not  uncon- 
stitutional as  denying  equal  protection  merely  because  the  legiHlatnre 
has  fixed  rates  in  one  locality  while  delegating  the  power  to  the  Com- 
mission to  fix  rates  in  other  localities.  Bronx  Gh,8  &  E.  Co.  v.  Publie 
Service  Commission  (N.  Y.  App.  Div.)  788, 

IV,  ImpainnetU  of  ooutfacts, 

a.  In  general, 

8,  A  franchise  contract  is  not  impaired  by  §  15  of  Act  No.  571  of 
the  1919  General  Assembly  of  the  state  of  Arkansas  giving  public 
utiHties  the  power  to  surrender  their  franchises  or  indeterminate  per- 
mits.    Re  Fort  Smith  Light  &  Traction  Co.   <Ark.)    418. 

9.  An  abandonment  of  a  street  railway  line  under  the  provisions 
of  §  184  of  the  New  York  Law,  is  ndt  an  unlawful  impairment  of  con- 
tract obligations,  where  the  franchise  under  which  the  railroad  was 
(Operating  had  been  granted  while  §  184  of  the  Railroad  Law  was  in 
effect,  and  conditions  in  the  franchise  with  reference  to  the  line  in 
question,  pertained  to  the  rates  to  be  chargwl  rather  than  to  the  re- 
quirement of  a  continued  operation  of  the  line.  Ke  Chautauqua  Trac- 
tion Co.   (N.  Y.  2d  Dist.)   1«9. 

10.  The  California  Commission  has  the  right  to  readjust  service  in 
the  wholesale  supply  of  gas  by  one  utility  to  two  or  more  other  utili- 
ties irrespective  of  the  provisions  of  a  contract  held  by  one  of  such 
purchasing  companies  which,  it  is  claimed,  gives  it  a  prior  right  to 
such  service.  Re  Midway  (Jas  Co.  (Cal.)  624. 
P.U.R.1920C. 
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h,  Poirer  of  ContiniHMion  to  change  routvact   rates. 

Di8cii88ion  of  power  of  state  to  re«(iilate  rates,  notwithstanding  rat€ 
contracts,  p.  366. 

Statement  of  nile  tlmt  exercise  by  the  state  of  its  authority  to 
re^ilate  rates  does  not  constitute  an  impairment  of  contract  within  the 
meaning  of  the  Constitution,  p.  3.>S. 

Statement  of  rule  that  where  the  public  health,  morals,  or  safety 
is  involved,  the  power  to  control  vested  rifjhts,  whether  obtained  by  con- 
tract or  otherwiso,  must  prevail,  p.  3on. 

Statement  of  rule  that  state  way,  in  its  discretion,  vest  in  one  of 
its  municipalities  the  authority  to  enter  into  an  inviolable  contract' for 
a  reasonable  peritMl  regulating  public  utility  rates,  p.  354. 

11.  The  renusylvania  Commission  has  power  to  regulate  rates  al- 
though fixed  by  franchise.     Pittsl>urgh  v.  Pittsburgh  R  Co.   (Pa.)   4;)8. 

12.  The  Montana  Commission  has  jurisdiction  over  utility  rates,  not- 
withstanding franchi.se  limitations.  I*e  Mission  Hange  Power  Co. 
(Mont.)   56. 

13.  Tlie  New  Jersey  Commission  has  statutory  power  to  fix  rates 
deemed  by  it  to  be  just  and  reasonable,  w^hen  existing  rates  are  found 
to  be  insufiicieut,  even  though  the  rates  fixed  may  differ  from  those 
named  in  contract  entered  into  l)«tween  the  utility  and  its  customers. 
Re  HackeiiKsick  Water  Co.  (N.  J.)     160. 

14.  Tlie.  Maine  Commission  has  the  ,power  to  fix  reasonable  rates 
to  be  charge<l  by  a  water  company  for  fire  protection,  notwithstanding 
the  existence  of  a  contract  between  the  utility  and  the  municipality. 
He  Prenque   Isle  Water  Co.    (Me.)    976. 

15.  Tlie  Maine  Public  Utilities  Commission  has  power  to  regulate 
or  change  the  rates  for  service  by  any  public  utility,  notwithstanding 
that  rates  have  been  previously  Hxed  in  a  contract  between  such  utility 
and  a  municipality,  or  a  private  consumer,  if  such  rates  are,  or  have 
become,  unjust  or  unreasonable.  Ke  Searsport  Water  Co.  (Me.  Sup. 
Jud.  Ct.)   .347. 

16.  The  legislature,  by  the  grant  of  authority  to  %  corporation  to 
supply  water  to  a  municipality,  and  by  the  grant  of  leave  to  a  town 
to  contract  for  a  supply  of  water,  does  not  surrender  its  power  to  fix 
rates,  and  tlicrefore  the  Muiue  Public  Utilitiea  Commis9ion  has  author- 
ity inclusive  of  lK>th  quasi  legislative  and  quasi  judicial  power  to  fix 
rates  and  charges  for  public  utility  services,  notwithstanding  an  exist- 
ing rate  contract  between  a  municipality  and  the  company.  Re  Guilford 
Water  Company's  Service  Rates  (Afe.  Sup.  Jud.  Ct.)  363. 

17.  A  contract  between  a  city  and  a  water  company  granting  the 
latter  the  privilege  to  lay  its  mains,  pipes,  and  services,  in  the  streets 
and  highways  in  the  city,  to  enable  it  to  furnish  the  municipality  and 
its  inhabitants  with  water,  and  providing  that,  for  the  first  five  years, 
it  shouhl  serve  the  city  ftre  hydrants  at  the  rat^  of  $1  per  hydrant 
per  month,  ami  that  thereafter  such  service  shall  be  supplied  with- 
out charge,  is  not  a  contract  made  by  the  city  solely  in  its  proprietary 
1M:.TM020C. 
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capacity,  but  is  a  rate-making  contract  in  which  the  public  has  an 
interest  and  consequently  is  subject  to  modification  by  the  Public 
Service  Commission.    Hillsboro  v.  Public  Service  Commission  (Or.  Sup. 

a.)  817. 

18.  Section  4,  article  XVIII.  of  the  Constitution  of  Ohio  authorizes 
municipalities  to  contract  with  public  utilities  for  their  product  or 
service  to  be  furnished  to  the  municipality  or  its  inhabitants,  and  when 
such  contract,  duly  executed,  fixes  the  rate  and  charge  for  furnishing 
such  product,  the  Public  Utilities  Commission  of  the  state  is  not  em- 
powered to  authorize  such  public  utility  to  exact  the  payment  of  a 
rate  or  charge  in  excess  of  that  agreed  upon.  Lima  v.  Public  Utilities 
Commission  (Ohio  Sup.  Ct.)  930. 

10.  Where  a  gas  company  enters  into  a  contract  with  a  municipality 
and  thereby  agrees,  for  a  term  of  three  years,  to  furnish  gas  to  such 
municipality  and  its  inhabitants  at  a  rate  and  charge  therein  stipu- 
lated, it  being  further  agreed  that  no  meter  rental  shall  be  charged 
by  the  company,  the  exaction  of  a  "readiness-to-serve"  charge,  in  addi- 
tion to  the  rate  agreed  upon,  is  violative  of  the  terms  of  the  contract 
and  cannot  be  validated  by  an  order  of  the  Public  Utilities  Commission, 
lama  v.  Public  Utilities  Commission  (Ohio  Sup.  Ct.)  930. 

y.  Police  power, 

SK).  The  Iroislature  has  full  power,  either  directly  or  through  the 
appropriate  governmental  agencies,  to  establish  re.isonable  regulations 
for  public  service  corporations.  Re  Southern  Pub.  Utilities  Co.  (N.  C. 
Sup.  Ct)  907. 

VI,  Departmetits  of  government, 

21.  The  power  to  fix  rates  is  legislative,  whether  exercised  by  the 
legislature  directly  or  by  an  administrative  body  under  delegated  au- 
thority.   Muskogee  Gas  &  E.  Co.  v.  State  (Okla.  Sup.  Ct.)  806. 

22.  The  regulation  of  public  service  corporations  in  the  fixing  of 
rates  that  they  may  charge,  belongs  to  the  legislative  department,  and 
not  to  the  judicial  department  of  the  government.  Bronx  Gas  &  £. 
Co.  V.  Public  Service  Commission  (N.  Y.  App.  Div.)   788. 

OOHSTRirCTION  AlfD  EQUIPM EKT. 

Order  granting  permission  to  railroad  company  to  construct  switch 
across  a  public  highway  as  appealable  under  Illinois  statute, 
see  Appeal  and  Review,  0. 

Power  of  Nevada  Commission  to  pass  upon  necessity  for  construc- 
tion of  telephone  line  commenced  prior  to  passage  of  Public 
Service  Commission  Act,  see  CEm  ipicates  of  C-oxvknience  awd 
Necessity,  3. 

Grant  of  certificate  of  convenience  for  construction  of  electric  trans- 
mission line  and  not  approval  of  method  by  which  service  may 
be  rendered,  see  Certificates  or  Coxvknibnce  axd  Kbces- 
Bmr,  9. 
P.U.R.1920C. 
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Commission  to  pass  upon  legal  right  to  construct  electric  trans- 
mission line  in  passing  upon  method  of  construction,  see  Com- 
xnssiONS,  4. 

Validity  of  payment  of  bonus  to  contractor  for  construction  of  sub- 
way under  cost-plus  contract,  see  Construction  and  EQuip- 

ilK>'T,  1. 
Construction  of  transmission  line,  see  Elbotrioitt,  2,  3. 
Order  directing  railroad  company  to  construct  interlocking  device 

as  authorizing  entrance  upon  property  of  intersecting  railroad, 

see  Orders,  1. 
Allowance  for  incomplete  construction  in  valuation  proceeding,  see 

Valuation,  32. 

1.  The  ^lassachusetts  Department  of  Public  Utilities  approved  the 
payment  of  a  bonus  to  a  contractor  for  the  construction  of  a  subway 
for  a  railway  company,  where/  the  work  was  performed  under  a  cost- 
plus-Hrpercentage  contract,  which  further  provided  that  if  the  actual 
cost  of  the  work  performed  w^as  in  excess  of  the  estimated  cost,  there 
should  he  a  reduction  from  the  amount  payable  to  the  contractor  of 
25  per  cent  of  the  sum  the  actual  cost  exceeded  the  estinuited  cost,  and 
if  the  actual  cost  of  the  work  performed  should  be  less  than  the  esti- 
mated cost,  the  contractor  should  receiye  in  addition  to  the  percentage 
allowed  under  the  contract,  25  per  cent  of  the  amount  that  the  actual 
cost  was  less  than  the  estimated  cost.  Re  Boston  Eleyated  R.  Co. 
(Mass.)  225. 

CONSUMERS  AlfD  PATRONS. 

Right  of  hydroelectrie  company  to  discriminate  as  to  service  among 
its  customers,  see  DisRiifiNATiON,  17-19. 

Discrimination  in  charge  for  service  connections  between  old  con- 
sumers and  new,  see  Discrikination,  22,  23. 

Relations  of  public  to  public  utilities,  see  Public  Uthjtibb,  1,  2. 

Justification  for  classification  of  eonsumers,  lee  Ratbs,  2. 

Telephone  rates  for  short  term  subscribers,  see  RAT18,  76. 

Number  of  telephone  subscribers  as  affecting  value  of  sexrioe,  see 
Rates,  77. 

Loss  of  natural  gas  revenue  from  industrial  consumers  due  to  fail- 
ure of  supply,  see  Returw,  2. 

Requiring  street  railway  to  pay  city  certain  percentages  as  dis- 
crimination against  consumers  in  favor  of  taxpayers,  see 
RrruRN,  14. 

Gas  company  not  entitled  to  complain  because  of  the  burden  on 
the  large  consumers,  see  Return,  60. 

Increase  in  telephone  rates  as  decreasing  number  of  subscribers  and 
value  of  service,  see  Return,  40. 

Adequate  service  as  including  courtesy  to  public,  see  Service,  9. 

Burden  of  cost  of  service  connections,  see  Sestice,  23-25. 

Car  miles  per  revenue  passenger  on  street  railway,  see  Service,  40. 
P.U.R.1020L'. 
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CONTRACTS. 

Impairment  of,  generally,  see  Constttctional  I*\w,  8-19. 

Power  of   C'ommi»»ion    to  change   franchise  or  contract   rate,   see 

Constitutional  Law,  11-19. 
V'alidity  of  payment  of  bonus  to  contractor  for  (construction  o/  sub- 
way under  cost-plus  contract,  see  Co.nstklthox  and  Kguip- 

MENT,  1. 
Approval  of  contract  of  free  service  in  conHideration  of  lease  of 

land  for  plant,  see  Discbiuination,  1. 
Matters  at  issue  in  proceeding  by  street  railway  company  against 

bridge  company   for  charging  excessive  rates  in  yiotation   of 

contract,  see  1*hocki>ure,  J. 
Common  carrier  not  to  malce  itself  a  private  company  by  means  of 

contracts,  see  Public  Utilities,  4. 
Statutoti^^    power   of    Commission    to   change    franchise   rates,    see 

KaTKS.  10-18. 
Ordinance  rates  as  binding  contract  under  Ohio  statute,  see  Ratks, 

35,  3d. 
Contract  rates  as  binding  between  parties  until  affirmative  act  of 

Commission,  see  Rates,  37. 
Approval  of  contract  for  street  lighting,  see  Kates,  41. 

Annotation  on  effect  of  rate  contracts,  p.  774. 

CONVENIENCE  AND  NECESSITY. 

Certificates  of,  see  CERTincATEs  or  Convexiknce  axd  Nbcbssitt. 

CORPORATE  POWER. 

Power  of  Commissions  to  regulate  corporate  management,  see  Com- 
missions, 9,  10. 

CORPORATION  COMMISSION. 

See  Commissions. 

CORPORATION  COMMISSION  ACT. 

See  Statutes. 

CORPORATIONS. 

Jurisdiction  of  Illinois  Commission  over  foreign  corporations,  aee 
Commissions.  11. 

1.  Resignation  of  directors  of  a  corporation  entered  in  the  minuter, 
and  accompanied  by  a  transfer  of  their  stock,  renders  the  resignationu 
valid,  although  not  in  writing.  Re  Hadley  Light  &  P.  Co.  (N.  Y.  2d 
Dist.)  96. 

COST  OF  REPRODUCTION. 

See  Reproduction  Cost. 

COST  OF  REPRODUCTION  NEW  I.ESS  DEPRECIATION. 

See  Repkoduction  Cost  less  Ditheciation. 
P.U.R.1920C. 
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COST  OF  SEBVICE. 

Increase  in  telephone  rat^s  as  decreasing  number  of  subscribers  and 
value  of  service,  see  Return,  40. 

cosT-piiirs. 

Validity   of  payment  of  bonus  to  contractor  for  construction  of 
subway  under  cost-plus  contract,  see  Constbuctio^'  and  Equi^- 

MEST,   1. 

COSTS  AlfD  EXPENSES. 

Offsetting  debts  against  bills  for  service,  see  Accounting,  1. 
€k>nclu8iveness  of  tindingH  of  Commia.sion  as  to  proper  allowance 

for  overheads  based  on  substantial  evidence,  see  Appeal  and 

Review,  tt,  7. 
Apportionment  of,  see  Apfobtjoxmknt,  2-4. 
Wholesale  rate  at  less  than  cont  as  discriminatory,  see  Discbimina- 

TTON,  6. 
Increased  cost  of  pumping  to  lie  borne  by  additional  facility  <^rgee, 

see  Ratks,  04. 
Consideration  of  operating  expenses  in  fixing  return,  see  Retubn, 

13-28. 
Comparison  of  operating  expenses,  see  RETrRx,  10. 
Utah  statute  not  contemplating  revaluation  upon  every  fluctuation 

of  unit  prices,  see  Valuaiiox,  1. 
Allowance  of  abnormally  high  prices  in  valuation,  see  Valuation, 

7.  ,  . 

Consideration  of  overhead  expenses  in   valuation   proceedings,  see 

Valuation,  26-29. 
Allowance  for  cost  of  consolidation,  see  Valuation,  34. 
Only  cost  of  procuring  franchise  to  be  allowed  in  valuation  prpe^ed- 

ings,  see  Valuation,  48-r>0r. 

COITRTEST. 

Adequate  service  as  including  courtesy  to  public,  see  SiERViCE,  9. 

COURTS. 

•  Review  of  Commission's  ord€frs,  see  Appeai,  and  RfcviEW. 

Making  of  rates  as  a  judicial  function,  see  Appeal  and  Heview,  8. 

Duty  to  deny   claim  of  utility  of  right  to  discriminate  between 
patrons,  see  Discrimination,  3. 

Power  of  court  to  prevent  unlftwfnl  discrimination,  see  Discrimi- 
nation, 7. 

Fixing  of  rates  as  a  judicial  function.  Bee  Rates,  5. 

CoIIeetion  of  payment  for  service  aa  Bft^tter  for  «ourt  and  not  for 
Commission,  see  Payment,  1. 

Federal  court  as  not  allowing  charge  for  engineering  and  manage- 
ment pending  valuation,  see  Return,  15. 

Courts  not  to  substitute  their  opinion  for  that  of  Commission  in 
fixing  allowance  for  going  value,  see  Valuation,  46, 
P.U.R.1920C. 
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Annotation  on  powers  of  courts  to  fix  rates,  p.  769. 

Discussion  of  general  jurisdiction  of  the  supreme  court  of  New 
York  state,  p.  79. 

1.  A  court  of  equity  having  properly  assumed  jurisdiction  of  a 
case,  has  jurisdiction  to  settle  it,  although  the  issue  becomes  one  of 
damages  only.  Dakota  Cent.  Teleph.  Co.  v.  Spink  County  Power  Co. 
<S.  D.  Sup.  Ct.)  836. 

ORJSDIT. 

Maintenance  of  credit  as  factor  to  be  considered  in  fixing  return, 

see  Retubn,  41. 
Order  requiring  improvement  of  service  withheld  while  utility  is 

without  credit,  see  Service,  1. 
Allowance  of  bond  discount  as  capitalization  of  lack  of  credit,  see 

Valuation,  30. 

CROSSINGS. 

Order  granting  permission  to  railroad  company  to  construct  switch 
across  a  public  highway  as  appealable  under  Illinois  statute, 
see  Appeal  and  Review,  9. 

1.  Permission  will  not  be  granted  for  the  construction  of  a  grade 
crossing  where  it  would  be  of  convenience  but  to  one  family,  and  then 
only  to  the  extent  of  saving  a  walk  of  approximately  100  feet.  Kirks- 
ville  V.  Wabash  R.  Co.  (Mo.)  156. 

2.  The  Missouri  Commission  has  jurisdiction  to  pass  upon  a  peti- 
tion for  permission  to  construct  a  grade  crossing  before  the  right  of  way 
therefor  has  been  condemned.    Kirksville  v.  Wabash  R.  Co.  (Mo.)   156. 

CUSTOMERS. 

See  CoNsuMEBS  and  Patrons. 

DAMAGES. 

Jurisdiction  of  court  of  equity  where  issue  has  become  one  cl 

damages  only,  see  Coubts,  1. 
Necessity  of  showing  actual  damages  before  allowance  of  reparation, 

see  Repabatiox,  1. 

BATE. 

Effective  date  of  rate  schedule,  see  Rates,  36. 

DEBTS. 

Offsetting  debts  against  bills  for  service,  see  Accountins,  1. 
Capitalization  of  debt- discount,  see  Valttation,  31. 

DEDICATION. 

Effect  of  dedication  of  land  for  use  of  streets,  see  Highways  A29I> 
Stbeetts,  1. 
P.U.R.1920C. 
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Effect  of  demurrer,  see  Pleadi:¥g,  2. 

DEPOSITS. 

Electric  compimy  required  to  apply  rule  as  to  deposit  for  securi- 
ty of  payment  without  discrminatioii  in  all  commuDities  served 
by  it,  see  Dibcriminatiow,  24. 

Cash  deposit  as  security  for  payment,  see  Fayukst,  2. 

X>EPR£CIATIOK. 

/.  Hight  of  ttUlUy  to  earn^  1,  2. 
II,  Rate  of  depreeiati4nit  3-^13, 
a.  Electric  plant ,  3. 
h,  Interurban  raUwaySf  4. 

c.  Natural  gas  plant ,  3, 

d.  Street  railitayft,  0—^. 

e.  Telephone  plants,  9-^12, 

f.  Water  plants,  IS. 

Ill,  Funds  and  rest^m'es,  14^20, 

a.  Purpose  of  reserve,   14,  IS, 

b.  Use  of  funds,  16^18. 

c.  Interest  on  funds,  10,  20. 

Consideration  oif  accrued  depreciation  in  valuation  proceedings,  see 
Valuation,  20,  21. 

Annotation  on  depreciation,  p.  509. 

Discussion  showing  method  of  computing  proper  allowances  for 
depreciation,  p.  301. 

/.  Right  of  utility  to  eavH, 

Allowances  for  depreciation  to  be  charged  to  operation,  tee  Retubn,  22, 
23. 

1.  The  principle  has  been  approved  by  the  United  States  Supreme 
Court  that  a  utility  is  entitled  to  earn  a  sufficient  sum  for  making 
good  the  depreciation  in  its  property,  and  replacing  the  parts  thereof 
when  such  parts  come  to  the  end  of  their  life.  Ke  Plentywood  Electric 
Co.  (Mont.)  676. 

2.  The  cost  of  replacing  the  property  should  be  spread  over  the 
period  during  which  the  property  is  being  used,  and  the  rate  paid 
for  the  use  thereof,  should  cover  the.se  costs  as  well  as  tlie  direct  oper- 
ating expenses  and  taxes.     Re   Denmark   Farmers  &  M.   Teleph.   Co. 

(Wis.)  1019. 

//.  Rate  of  depreciation. 

Annotation  on  depreciation  of  gas  plant,  p.  510. 
Annotation  on  depreciation  of  heating  plant,  p.  510. 
Annotation  on  depreciation  of  pipe  lines,  p.  510. 
P.U.R.1920C.  68 
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I  a.  Electric  piant. 

Annotation  on  depreciation  of  electric  plant,  p.  500. 

S.  The  Arizona  CommisHion  fixed  the  depreciation  of  an  electric 
plant  at  4  per  cent  rather  than  at  the  a  per  cent  which  had  been 
claimed  by  the  utility.    l\e  J>e«ert  Power  k  Water  Co.  (Ariz.)  942. 

b.  Intet^ti'bun  railuHttft*, 

4.  In  fixing  rates  for  an  inter  urban  railway,  the  Wisconsin  Com- 
mission  made  an  allowance  of  3  per  cent  for  annual  depreciation.  Re 
Kockford  &  1.  R.  Co.    (Wis.)    1010. 

c.  .Vrt/MJYil   gas  plnn$. 

Annotation  on  depreciation  of  natural  gas  plant,  p.  G13. 

5.  An  allowance  of  5  per  cent  was  made  for  the  depreciation  of  a 
natural  gas  plant.     Re  Monarch  Gas  Co.   (Ind.)  960. 

<l.  Street  ralttvays, 

6.  The  Tennessee  Conimi»sion  made  an  allowance  of  3  per  cent  of 
the  value  of  the  renewable  property  for  depreciation  of  a  street  rail- 
way.    Re  Tutwiler  (Tenn.)  298. 

7.  An  allowance  of  3^  per  cent  of  the  depreciable  property  of  a 
street  railway  company  is  a  reasonable  requirement  for  the  renewal 
and  replacement  reserves.    Re  Nashville  R.  Sl  Light  Co.  (Tenn.)  1. 

8.  An  annual  allowance  of  4^  per  cent  for  accruing  depreciation  of 
a  property  of  a  street  railway  company,  is  reasonable.  Re  Fort  Smith 
Light  &  Traction  Co.   (Ark.)   418. 

p.  Telephone  plants. 

Annotation  on  depreciation  of  telephones,  p.  510. 

9.  An  allow^ance  of  $600  was  made  for  the  annual  depreciation  of 
a  telephone  plant  valued  at  $20,000.  Heed  v.  China  Teleph.  Co.  (Me.) 
386. 

10.  In  the  case  of  a  large  telephone  property  which  has  been  prop- 
erly maintained  so  as  to  reilder  efficient*  sernce.  .1.7  per  cent  is  twi 
great  an  allowance  for  depreciation.  Re  Central  V.  'I'eleph.  Co.  (Ohio) 
534. 

11.  Six  per  cent  of  the  value  of  a  telephone  plant,  at  tlie  very 
loa^'t,  should  be  set  aside  every  year  a«»  a  depreciation  reser\t».  out 
of  which  should  be  paid  all  renewal  and  replacement  costs.  Re  l>n- 
mark  Farmers  &  M.  Teleph.  Co.    (Wis.)   1019. 

12.  The  Wisconsin  Commission  generally  considers  that  a  tele- 
phone company"  operatinjr  a  grounded  telephone  system,  serving  ap- 
proximately 371  subscribers  over  32  circuits,  is  entitled  to  earn  about 
14  per  cent  to-  meet  its  depreciation  and  interest  cliarges.  Re  Inter- 
Connty  Teleph.  Co.  (Wis.)   614. 

IMMM920C. 
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/.  Water  plants. 

Annotation  on  depreciation  of  water  plant,  p.  511. 

13.  An  allowance  of  1  per  cent  on  the  depreciable  property  of  a 
water  company  is  a  reasonable  allowance  for  depreciation.  Re  Roanoke 
Water  Works  Co.    (Va.)    745. 

///.  Funds  and  reserves. 

Replacements  to  be  charged  against  depreciation  fund,  see  Rktukn,  19. 

Annt^tation  on  treatment  of  depreciation  fund,  p.  511. 

Discussion  of  duty  of  Tennessee  Commission  to  cause  utilities  to 
provide  depreciation  fund,  p.  304. 

Statement  showing  plan  of  graduating  credit  to  depreciation  fund 
dependent  upon   size  of  fund,  p.  319. 

a.  Purpose  of  reserve. 

14.  The  purpose  of  the  depreciation  reserve  is  not  to  enable  the 
company  fully  to  replace  all  wornout  plant  equipment,  but  only  to  re- 
coup the  owners  for  all  instalments  of  money  invested  therein.  Re  Mil- 
ton &  M.  Junction  Teleph.  Co.    (Wis.)   110. 

15.  The  depreciation  reserve  established  by  the  Montana  Commis- 
sion is  intended  to  take  care  of  the  future  and  not  to  provide  a  reim- 
bursement for  neglected  renewals  and  maintenance  in  the  past,  and  re- 
placements and  renewals  must  be  charged  to  the  reserve  and  not  to 
operating  expenses.     Re  Plenty  wood  Electric  Co.   (Mont.)   076. 

h.  Use  of  funds, 

16.  A  public  utility  is  not  justified  in  placing  the  coat  of  past  de- 
preciation on  its  subscriber:!  in  the  future,  where  the  amount  which 
should  have  been  reserved  for  depreciation  has  been  exi>ended  in 
dividends.     Re  Milton  &  M.  Junction  Teleph.  Co.  (Wis.)   110. 

17.  A  fear  that  depreciation  allowances  will  be  dissipated  in  divi- 
dends is  not  a  ground  for  denying  to  the  company  earnings  reasonably 
adequate  for  its  needs.    Orange  v.  Athol  Gas  &  K.  Co.   (Mass.)   1033. 

18.  A  utility  should  not  Iwrrow  money  from  the  depreciation  reserve 
fund  for  the  building  of  extensions  and  new  construction  unless  it 
appears  that  capital  stock  can  be  sold  and  the  moneys  received  ttierefnom 
used  to  replace  the  depreciation  fund  in  time  of  emergency.  Re  Hoi- 
brook  Central  Teleph.  Asso.   (Neb.)  505. 

r.  Interest  on  fund4t, 

19.  All  earnings  by  the  depreciation  fund  were  ordered  added  to 
the  reserve  in  preferen<.'e  to  requiring  an  accounting  on  a  strictly 
sinking  fund  basis  at  a  definite  rate  of  interest,  irrespective  of  whether 
the  fund  would  earn  such  fixed  rate.  Re  Mission  Range  Power  Co. 
(Mont.)  56. 
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20.  It  is  the  duty  of  the  Commin  to  determine  the  amount  erf 
the  depreciation  fund  which  a  utility  has  reinvested  in  ita  plant,  since 
the  fund  ift  a  trusit  fund,  and  together  with  the  return  earned  thereon* 
belongs  to  the  consumers  rather  than  to  the  utility,  and  tlie  return  or 
interest  thereon  affects  the  amount  necessary  to  be  set  aside  for  de- 
preciation. Keed  v.  China  Teleph.  Co.  (Me.)  386. 

DESK  TELEPHONS8. 

Kates  for  desk  telephones,  see  Kates,  83. 

DEVELOPMJBITT  COSTS. 

Consideration  of  going  value,  see  Valuation,  39-47. 

DEVEIiOPBCENT  PERIOD. 

Losses  during  a  period  of  eighteen  years  not  to  be  capitalized 
as  going  value,  see  Valuation,  44. 

DIRECTORS. 

Validity  of  resignation  of  directors  of  public  utilities,  see  Cobpoba- 

TI0N8,   1. 

.Rght  of  members  of  town  board  to  grant  franchise  to  public  utility 
of  which  they  are  directors  and  Stockholders,  see  Fbaaxrises, 
4. 

DISCONTIITDANCE  OF  SERVICE. 

Amounting  to  abandonment  of  serrice,  see  Abandonment  of  Sebt- 

ICE. 

For  nonpayment,  see  Payhent,  4. 

Disconnection  of  telephone  because  of  use  of  pr#fane  language,  see 
Service,  48. 

DISCOUNT. 

Virginia  Commission  as  not  basing  return  upon  capitalization  or 
bond  discount,  see  RetiTBN,  8. 

Amortization  of  bond  discount,  see  Rbtubn,  28. 

Allowance  for  bond  discount  in  valuation  proceedings,  see  Valua- 
tion, 30,  31. 

DISCRUONATION. 

1.  Bates,  I'-ie. 

€1,  In  ffcnerolf  1^0. 
6.  Power  of  courts,  7. 

c.  Concessions  to  partU^ular  classes  of  consumers,  ^— U« 

7.  Municipalities,  S. 
2,  Employees,  0,  lO, 
a,  AUied  companies,   11, 

d.  Discrimination  by  particular  utilities,  12^16, 

1.  ElectricUy,  12, 

2.  Street  railways,  13, 

3.  Telephonies,  14^ le. 
P.U.R.1920C. 
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II.  Service,  J7-«5. 

a.  in  general,  17— ;90. 

h.  In  furnishing  meters  and  service  eonnecUans,  21^23, 
III,  Paitment,  2^, 


Mandamns  to  prevent  discriminatioa  in  serving  other  companies,  see 
Mahdaaius,  1-4. 


/.  Rates. 


a.  In  general, 

InTestigation  of  rates  not  made  in  proceeding  upon  complaint  as  to 
discrimination  regarding  ownership  of  meters  and  failure  to  make 
service  connections,  see  Pbocedure,  2. 

Bequiring  street  railway  to  pay  city  certain  percentages  as  discrimina- 
tion against  consumers  in  favor  of  taxpayers,  see  Return,  14. 

Discussion  of  reasons  for  disapproval  of  special  rate  contracts,  p. 
766. 

1.  The  Montana  Commission  in  a  rate  proceeding  will  not  object 
to  a  contract  whereby  an  electric  company  furnished  free  lighting  to  a 
churcli  and  parsonage  as  a  consideration  of  a  lease  for  ninety-nine  years, 
of  a  tract  of  land  upon  which  its  plant  is  located,  it  appearing  to  be 
a  contract  favorable  to  the  utility.  Re  Plenty  wood  Electric  Co.  (Mont.) 
676. 

2.  While  an  electric  company  has  an  unquestioned  right  to  an 
adequate  revenue  from  all  of  its  business,  the  rates  offered  the  customers 
must  be  not  only  reasonable  in  themselves,  but  fair  as  between  the 
customers.  Orange  v.  Athol  Gas  &>  £.  Co.   (Mass.)   1033. 

3.  The  claim  by  a  public  utility  of  the  right  to  discriminate  in 
rates  charged  to  purdiasers  of  its  service,  should  be  clearly  denied  by 
the  courts.  Salisbury  &  S.  R.  Co.  v.  Southern  Power  Co.  (N.  C.  Sup. 
Ct.)  688. 

4.  The  common- law  obligation  of  equal  and  undiscriminating  serv- 
ice clearly  requires  that  the  same  charges  shall  be  made  to  all  consumers 
for  the  rendering  of  similar  service,  and  this  obligation  cannot  be 
evaded  even  though  the  consumer  may  be,  to  some  extent,  a  competitor. 
Salisbury  &  S,  R.  Co.  v.  Southern  Power  Co.   (N.  C.  Sup.  Ct.)   688. 

5.  The  fact  that  a  public  utility,  purchasing  its  current  from  an- 
other company,  resells  it  at  an  exorbitant  price,  does  not  justify  the 
selling  company  in  discriminating  against  the  purchaser  in  the  rates 
charged.  Salisbury  &  S.  R.  Co.  v.  Southern  Power  Co.  (N.  C.  Sup.  Ct.) 
688. 

6.  A  wholesale  rate  of  less  than  cost  is  discriminatory,  and  a  rate 
for  such  service  should  be  established  sufficient  to  yield  the  company 
P.U.R.1920C. 
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a  reasonable  margin  of  profit.     Re  Mission  Range  Power  Co.    (Mont.) 

56. 

h.  Power  of  couvtH. 

7.  The  courts  are  not  without  power  or  procedure  to  prevent  an 
unlawful  diciorimination  in  rat^e.  Salisbury  &  S.  R.  Co.  v.  Soutbem 
Power  Co.   (N.  C.  Sup.  Ct.)   688. 

c.  ConfesttioHH  to  pai'tirular  clatuteH  of  t'otinuniers, 

1,  MuniripaUUea, 

8.  A  telephone  company  was  directed  to  furnish  to  a  municipality 
such  free  telephone  service  or  telephone  service  at  special  rates  as  were 
provided  lor  in  the  franchise  granted. by  the  city  to  the  utility  and 
surrendered  by  the  latter  for  an  indeterminate  permit.  Re  Home  Teleph. 
&Teleg.  Co.  (Ind.)  1044. 

;9.  Empiokfeem. 

9.  The  practice  of  rendering  free  electric  service  to  employees, 
whether  as  part  of  their  remuneration  or  otlicrwise,  should  be  discon- 
tinued.    Re  Plenty  wood  Electric  Co.   (Mont.)  676. 

10.  The  practice  of  rendering  free  service  to  8to4'kholder8  and  em- 
ployees should  be  discontinued  as  discriminatory.  Re  Mission  Range 
Power  Co.  (Mont.)  56. 

3.  Allied  companies. 

11.  The  Pennsylvania  Commission  refused  to  approve  a  schedule 
of  increased  electric  rateP,  which  increased  rates  for  all  consumers 
except  a  lessee  electric  railway  company,  although  it  was  contended 
that  the  railroad  company  could  purchase  current  from  another  electric 
company  at  the  old  rates.  Tyrone  v.  Home  Electric  Light  A  Steam  Heat- 
ing Co.   (Pa.)  662. 

d.  Diacvhni nation  hy  pai*ticHlat  ntillties, 

1.  Electricity » 

12.  The  failure  of  an  electric  company  to  raise  rates  to  a  street 
railway  at  the  time  the  .rates  to  all  other  customers  were  raised, 
cannot  be  justified  upou  the  theory  that  the  company  purchased  power 
primarily  for  the  street  railway  company  and  that  the  coat  of  pur- 
chased power  had  not  been  increased,  nor  upon  the  theory  that  as 
the  street  railway  company  was  finding  it  diftlcult  to  earn  revenue 
enough  to  keep  its  cars  in  operation,  such  discrimination  as  may  exist, 
ha<*  operated  to  the  benefits  not  of  private  interests  but  of  public 
transportation.  Orange  v.  Athol  Gas  &  E.  Co.  (Mass.)  1033. 
P.U.R.1920C. 
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2.  Street  raiUeays, 

Discussion    of   diseriminatory   character   of   street   railway    fares, 
p.  232. 

18.  A  street  railway  company  should  not  be  required  to  extend 
service  at  less  than  cost  to  a  remote  district,  recently  annexed  to  a 
city,  merely  to  give  that  district  the  same  fare  that  is  enjoyed  by 
other  districts  equalhy  remote,  particularly  where  the  latter  districts 
have  been  built  up  on  the  ba^is  of  the  existing  fare.  Re  Street  Uaihvay 
Fares  (Mass.)  228. 

3.  TeU'phonvH, 

14.  An  adjustment  of  the  rates  of  a  telephone  company  must  be 
made,  where  it  appears  that  switching  service  coats  the  company  more 
than  it  charges  any  of  the  subscribers  and  some  of  the  latter  receive 
tlie  service  free  of  cliarge.     Ke  i^eeds  Farmers  Teleph.  Co.  (Wis.)   10 J 3. 

15.  In  principle  a  flat  rate  for  telephone  service  is  little  if  any 
less  objectionable  than  a  flat  rate  for  electric  current  or  for  water  or 
gas.    Re  Wisconsin  Teleph.  (;o.  (Wis.)  116. 

16.  The  New  York  ConimiHsion  will  dismiss  a  complaint  as  to  dis- 
crimination in  telephone  zone  rates,  where  it  appears  that  the  rate 
complained  of  is  not  excessive  in  itself,  and  the  discrimination  can  be 
eliminated  imly  by  increasing  other  rates.  Heller  v.  New  York  Teleph. 
Co.  (N.  Y.  2d  Dist.)  174. 

II,  Service. 

a.  In  general. 

17.  A  corporation  which  has  de<licated  its  property  to  public  use, 
cannot  arbitrarily  select  the  consumers  whom  it  will  serve.  Salisbury 
&  S.  R.  Co.  V.  Southern  Power  Co.   (N.  C.  Suj).  Ct.)   688. 

18.  A  hydroelectric  utility,  whose  charter  expressly  authorizes  it 
to  sell  current  to  other  public  utilities  for  purpose  of  resale,  and  whi^h 
had  induced  another  utility  to  scrap  \U  steam  plant  and  purchase  cur- 
rent solely  from  the  former  under  a  long  term  contract,  and  had  made 
similar  contracts  with  other  utilities,  has  dedicated  its  property  to 
this  particular  class  of  public  use,  and  cannot  discriminate  in  charge 
(►r  service  between  the  several  meml)er8  of  the  class.  Salisbury  &  S.  R. 
Co.  V.  Southern  Power  Co.   (N.  C.  Sup.  Ct.)  688. 

10.  A  hydroelectric  company  which,  under  the  state  statute,  is  a 
public  utility,  which  has  exercised  the  power  of  eminent  domain,  whose 
property  has  become  affected  with  a  public  use,  and  which  enjoys  a 
.  monopoly  of  the  hydroelectric  business  in  the  vicinity,  does  not  have 
the  right  to  select  its  customers  to  whom  it  will  sell  current  and  power 
an<l  to  discriminate  at  will  as  to  prices.  Salisbury  &  S.  R.  Co.  v. 
Soirthern  Power  Co.   (N.  C.  Sup.  Ct.)   688, 

20.  An  electric  utility  which  refused  to  turn  on  current  in  build- 
in;^s  before  the  wiring  had. been  inspected  and  approved  by  the  insur- 
P.U.R.1020C. 
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ance  underwriters,  but  which,  under  an  a^^reement  with  the  under- 
writers, issued  a  15-day  certificate  aa  to  wiring  done  by  itself  and 
furnished  current  immediately,  was  directed  to  discontinue  the  practice 
of  issuing  the  IS-day  certificate  for  its  own  work  unless  it  came  to 
somo  satisfactory  agreement  witli  other  wiring  contractors  as  to  tli^ 
turning  on  of  electricity.  Claggett  v.  Eastern  Shore  Gras  ft  E.  Co,  (Md. ) 
501. 

b.  In  fuminhinff  meters  and  service  connections^ 

21.  It  is  discriminatory  for  an  electric  utiFity  to  make  a  charge 
for  meters  to  consumers  in  one  vicinity  while  furnishing  them  free 
to  the  consumers  in  other  communities  served  by  it  and  it  is  immaterial 
that  no  deposit  to  guarantee  payment  for  service  is  required  in  the 
community  in  question,  while  such  deposit  is  required  in  other  com- 
munities. Public  Utilities  Commiesion  v.  Henderson  County  Pub.  Serv- 
ice Co.  (111.)  381. 

22.  The  maintenance  of  two  rules  governing  the  installation  and 
maintenance  of  service  pipes,  one  applicable  to  patrons  whose  services 
were  installed  prior  to  a  certain  date,  whereby  the  company  continueft 
its  ownership  and  takes  care  of  the  maintenance  of  the  service  pipes 
from  the  main  to  the  curb,  and  the  other  applicable  to  all  patrons  siniv 
a  sptK'ified  date,  whereby  such  patrons  are  required  to  install  and 
maintain  the  service  pipes  from  the  main  to  the  cellar,  is  discrim- 
inntory.    Re  Essex  Board  of  Trade  (Conn.)  150. 

23.  It  is  not  the  policy  of  the  Connecticut  Commission  to  disturb 
contractual  obligations,  but  when  the  rules  of  a  utility  company  arbi- 
trarily require  the  entering  into  a  contract  before  receiving  service 
and  such  contract  is  in  its  effect  discriminatory,  it  is  within  the 
province  of  the  Commission  to  require  a  uniform  nondiscriminatory 
rule  whereby  all  patrons  of  the  same  class  shall  receive  or  be  entitled 
to  receive  equal  benefits  and  assume  equal  obligations.  Re  Essex  Board 
of  Trade  (Conn.)  150. 

Ill,  Pau^nent, 

24.  An  electric  company  was  required  to  apply  its  rule  relative 
to  requiring  deposits  for  security  for  payment  of  service  without  dis- 
crimination in  all  of  the  communities  served  by  it.  PuUic  UtiKtiM 
Commission  v.  Henderson  County  Pub.  Service  Co.   (111.)   381. 

DISTRICT  OF  COI.UMBIAU 

Purpose  of  valuation  under  District  of  Columbia  statute,  see  Valu- 
ATiorr,  2. 

DiVIBSlfBS. 

l>e  of  depreciation  fund  to  pay,  see  Depreciation,  16.  17. 
Consideration  of  property  paid  for  by  money  available  for  divi- 
dends, see  Vaia'ation,  37. 

Annotation  on  allowance  of  dividenda,  p.  552. 
P.U.R.1920C. 
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Purity  of  water  a«  affecting  rates  for,  see  Rates,  97. 

BOimUB  HOUSE. 

Service  connections  in  double  dwelling  house,  see  SEttVicE»  23. 

DUE  PBOCESS  OF  ULW. 

Declaring  private  company  to  be  common  carrier  by  Commi^sion 
order  or  le«^islative  act  as  denial  of  due  process,  see  Consti- 
tutional l^\\\\  3. 

Fixing  rates  not  yielding  fair  return  as  denial  of  due  process,  see 

C0J?KT1TUT10NAL   LaW,  4. 

Orders  requiring   pby^ical   connection   of   telephones   as  denial   of 

due  process,  see  Constitutional  Law,  5. 
Order  requiring  lighting  of  railroad  station  as  denial  of  due  process, 

see  Constitutional  Law,  0. 

DUTIES. 

Of  Com  missions,  see  Commissions. 

DWEIXING  HOUSE. 

Service  connections  in  double  dwelling  houses,  see  SKBVirR,  23. 

EARLY  LOSSES. 

Consideration  of,  in  fixing  going  value,  see  Valuation,  41,  43,  44. 

EARNINGS. 

Generally,  see  Retubn, 

Consideration  of  property  paid  for  out  of  earnings,  see  Valuation, 
37. 

EASEMENTS. 

Easements  in  public  streets  in  nature  of  franchise  not  to  be  capi- 
talized, see  Valuation,  50. 

ECONOBfT. 

As  factor  to  be  considered  in   fixing  return,  see  Rktcbh,  34. 

EFFICIENCY. 

As  factor  to  be  considi-red  in  fixing  return,  see  Rettbn,  33,  34. 

Annotation  on  eflVciency  as  factor  to  be  considered  in  fixing  return, 
p.  547. 

ELECTRICAL  INTERFERENCE. 

Elimination  of,  see  ELtxrrBiciTY,  4-6. 

ELECTRICITY. 

/.  In  general f   1. 
II,  Contttrttrtion  anil  equipment,  2j  3* 
III,  Eleetrieal  intcvferenve, 
r.U.K.1020('. 
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Annotation  on  depreciation  of  electric  plant,  p.  509. 

Annotation  on  electric  rate»,  p.  775. 

Annotation  on  reasonableuesa  of  return  of  electric  company,  ^ 
550. 

/.  in  yeneraK 

Apportionment  as  between  gas  and  electric  departments,  see  Appor- 
tion me  XT,  1. 

Order  requiring  lighting  of  railroad  station  as  denial  of  due  process,  see 
Constitutional  Law,  6. 

Depreciation  of  electric  plant,  see  Depreciattox,  3. 

Approval  of  contract  of  free  service  in  consideration  of  lease  of  land 
for  plant,  see  Discrimination,  1. 

Reduced  electric  rates  to  street  railway  company  as  discrimination, 
see  Discrimination,  U,  12. 

Right  of  hydroelectric  company  to  discriminate  as  to  service  among  its 
customers,  see  Discrimination,  17-10. 

Discrimination  by  electric  company  in  refusing  to  turn  on  current  be- 
fore wiring  of  houses  is  approved,  see  Discrimination,  20. 

Klcctric  company  required  to  apply  rule  as  to  deposit  for  security  of 
payment  without  discrimination  in  all  communities  served  by  it, 
see  Discrimination,  24. 

Right  of  street  railway  selling  surplus  current  to  earn  a  profit  thereon, 
see  Intercorporate  Relations.  1. 

Mandamus  to  prevent  di<«crimination  in  serving  other  companies,  see 
Mandamus,  1-4. 

Street  railway  as  party  to  valuation  of  electric  company's  property, 
see  Parties,  1. 

Approval  of  contract  for  street  lighting,  see  Rates,  41. 

Rates  for,  see  Rates,  41-51. 

Rates  for  large  consumers,  see  Rates,  43-45. 

Each  department  of  utility  to  be  self-sustaining,  see  Return,  4&-48. 

Reasonableness  of  return  of  electric  company,  see  Return,  66. 

Charge  for  reconnecting  electric  meter,  see  Service,  28. 

Service  by  electric  company,  see  Service,  30-32. 

1.  It  is  the  legislative  policy  of  Connecticut  to  prohibit,  within 
the  state,  the  purchase,  sale  and  distribution  for  power  purposes,  of 
electricity  generated  outside  of  the  state.  Re  Grosvenordale  Co.  (Conn.) 
144. 

//.  Construct  ion  and   equipniont. 

Grant  of  certificate  of  convenience  for  construction  of  electric  trans- 
mission line  and  not  approval  of  methotl  by  which  service  may  be 
rendered,  see  Certificates  of  Convenience  and  Necessity,  9. 

Commission  to  pass  upon  legal  right  to  construct  electric  transmission 
line  in  passing  upon  method  of  construction,  see  Commissions.  4. 

Jurisdiction  of  Commission  over  wiring  of  houses  by  electric  conipany, 
see  Commissions,  7,  8. 

r.U.R.1020C. 
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Location  of  electric  metera  in  cellars,  sec  Service,  26. 

Protection  of  electric  wires  in  iron  conduits,  see  Sebvice,  27. 

2.  A  manufacturing  corporation,  without  special  charter  rights 
authorizing  it  to  do  so,  has  no  power  to  construct  an  eleetrioal  trans- 
mission system  across  public  highways  and  across  the  existing  rights 
of  way  of  other  companies  engaged  by  virtue  of  their  charters  in  the 
rendition  of  public  service.    Re  Grosvenordale  Co.   (Conn.)    144. 

3.  The  Illinois  Commission  permitted  an  electric  company  to  place 
its  poles  at  a  distance  of  350  feet  apart  in  modification  of  General 
Order  Xo.  30,  it  ap{»earing  that  the  coftt  of  material  had  greatly  in- 
creased, the  strength  of  the  wires  used  Mras  much  greater,  and  th« 
propoAe<l  construction  afforded  a  reasonable  margin  of  safety.  Re 
Central  Illinois  Pub.  Service  Co.   (111.)   378. 

Ill,  EleelHcal  interfereftce. 

Annotation  on  electrical  interference,  p.  848. 

4.  An  electrical  company  occupying  a  highway  must  eliminate 
electrical  interference  with  telephone  lines  caused  by  conduction,  or 
by  static  induction,  since  interference  by  these  two  causes  may  be 
eliminated  by  the  proper  erection  and  maintenance  of  tlie  line,  or  by  a 
proper  balancing  of  the  current  in  th(»se  lines.  Dakota  Cent.  Teleph.  Co. 
V.  Spink  County  Power  Co.  (S.  D.  Sup.  Ct.)  836. 

5.  Under  the  South  Dakota  statute,  the  cost  of  reconstructing  a 
groimded  telephone  line  so  as  to  eliminate  electrical  interference  from 
a  more  recently  constructed  high  tension  electric  line,  munt  be  borne 
by  the  electric  company.  Dakota  Cent.  Teleph.  Co.  v.  Spink  County 
Power  Co.  (S.  D.  Sup.  Ct.)  836. 

6.  A  telephone  company  and  an  electric  company,  the  lines  of  which 
had  not  been  constructed  in  accor,dance  with  the  provisions  of  Gen- 
eral Order  Ko.  30  of  the  Illinois  Commission,  with  the  result  that  the 
telephone  service  wfts  seriously  interrupted,  were  ordered  to  file  with 
the  Commission,  a  joint  plan  and  estimates  of  cost  of  such  reconstruc- 
tion, as  in  their  opinion  would  satisfactorily  remove  the  electrical 
interference  between  the  lines  of.  the  two  companies.  Le  Harpe  Teleph. 
Co.  V.  Western  Illinois  Utilities  Co.  (111.)  216. 

EBOBRGENCT. 

What  constitutes  an  emergency  as  effecting  rate  making,  see  Re- 
turn, 51  62. 

BMIITENT  DOMAIK. 

Effect  of  exercise  by  pipe  line  company  of  right  of  eminent  domain, 
see  Public  Utilities,  3. 

BBCPIiOTEES. 

Special  rates  to,  as  discriminatory,  see  Diacriminatioi?.  0,  10. 
Telephone  service  to  employees  of  mining  companies,  see  Service, 
46. 
P.U.R.1020C. 
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EKGINEERnrG. 

Federal  court  as  not  allowing  charge  for  engineering  and  manage- 
ment pending  valuation,  nee  Retuen,  16. 

EQlTIPIIElfT. 

See  Construction  and  Equivmcnt. 

EQUITY. 

Juriadiction   of  court  of   equity   where   iasue  has   become   one  of 
damages  ouly,  see  Coubtb,  1. 


Consideration  of  estimates  of  future  operating  expenses,  see  Re- 
turn, 13. 

EVIDENCE. 

Conclusiveness  of  findings  of  Commission  as  to  proper  allowance 
for  overheads  based  on  substantial  evidence,  «ee  Appeal  and 
Review,  6,  7. 

Certification  of  evidence  and  record  on  appeal  under  Oklahoma 
Constitution,  see  Appeal  and  Review,  12-14. 

Burden  of  proof  as  to  reasonableness  of  rates,  see  Rates,  34. 

1.  The  burden  of  proof  as  to  inadequate  service  is  upon  the  con- 
sumer, and  as  to  the  necessity  for  increased  rates,  upon  the  company. 
Quinn  v.  Harrisburg  R.  Co.   (Pa.)  100. 

2.  The  rule  against  the  admiHsibility  of  hearsay  evidence  does  not 
apply  to  exhibits  made  by  the  complainant  from  the  books  of  a  public 
service  corporation  where  such  corporation  is  confronted  with  the 
exhibits  and  given  an  opportunity  for  cross-examination  and  rebuttal. 
Muskogee  Gas  &  E.  Co.  v.  State  (Okla.  Sup.  Ct.)  806. 

3.  T'he  inquiry  of  a  board  of*  the  character  of  the  Corporation 
Commission  should  not  be  too  narrowly  constrained  by  technical  roles 
as  to  the  admissibility  of  evidence.  Its  function  is  largely  mie  of 
investigation,  and  it  should  not  be  hampered  in  making  inquiry  pertain- 
ing to  rates  of  a  public  utility  by  those  narrow  rules  which  prevail 

.in  trials  at  common  law.    Muskogee  Gas  t  E.  Co.  v.  State  (Okla.  Sup. 
Ct.)   806. 

EXCESS  PROFITS. 

Excess  profit  tax  as  a  charge  to  operation,  see  Return,  25. 

EXCESS  VAI^UATION. 

Charges  for  excess  valuation  of  dispatch  package  freight,  see 
Rates,  54-57. 

EXCHAKOE  VAI.UE. 

Exchange  value  as  measure  of  fair  value,  see  Valuation,  18. 

EXECUTIVE  POVnBRS.  y 

Oklalioma  Commission   as  having  executive  powers,  see  Oommis- 
8ION8,  1. 
r.U.R.1920C. 
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EXPENSES. 

See  Costs  a>'d  Expenses. 

SXTEKSION  or  SERVICE. 

Use  of  depreciation  fund  to  pay  cost  of  extensione  of  service,  see 

Depreciation,  18. 
Jurisdiction  of  Indiana  Commission  over  extension  of  service  with- 

in  incorporated  towns,  see  Service,  3. 
Kxtensions  of  service  generally,  see  Service,  10-15. 
Duty  of  company  to  make  extension  of  gas  service,  see  Service,  33. 
.    Extension  of  water  service,  see  Service,  50. 
Allowance  for  cost  of  necessary  extensions,  see  Vai^uatiow,  33. 

Annotation  on  cost  of  extensions  as  an  operating  expense,  p.  544. 

FACTS. 

Finding  of  fact  by  Commisxion  as  prima  facie  reasonable  under 
Oklahoma  Constitution,  see  Appeal  and  Keview,  1. 

FARES. 

Generally,  see  Rates. 

FEDERAI.  CONTROI^ 

Jurisdiction  of  Illinois  Commission  to  award  reparation  of  rail- 
road rates  while  under  Federal  control,  see  Rates,  3. 

Character  of  rates  established  by  Postmaster  General,  see  Rates, 
74. 

Ferry  rates  not  increased  merely  to  make  them  comparable  with 
rates  of  Federal  controlled  railroads,  see  Retubn,  31. 

FEDERAL  COURTS. 

Generally,  see  Courts. 

FEDERAL  INCOME  TAX. 

As  charged  to  operation,  see  Return,  25. 

Annotation  on  Federal  income  tax  as  an  operating  expense,  p.  543. 

FERRIES. 

Ferry  rates  not  incn»a«*ed  merely  to  make  them  comparable  with 
rates  of  Federal  controlled  railronds.  see  RETURiq^,  31. 

FINANCES. 

Cost  of,  as  an  overhead  expense,  see  Vali'ATIow,  26. 

FINDINGS. 

Finding  of  fact  by  Commission  as  prima  facie  reasonable  under 
Oklahoma  Constitution,  see  Appeal  and  Review,  1. 

FINES  AND  PENALTIES. 

\'alidity  of  penalty  clauses  in  Xew  York  Public  Service  Commis- 
sions Act,  j»ec  Co.NMTnuTio.NAL  Law,  2. 
P.U.FJ.1920C. 
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FIXES  AND  PICXALTIES— conttnuecr. 

Effect  of  decisions  of  United  States  Supreme  Court  that  penalty 

clauses  are  unconstitutional,  see  Judgments,  1. 
Power  of   Illinois   Commission   to  impose  penalty   for  inadequate 

service,  see  Service,  2. 

FIRE  PROTECnOir. 

Water  rates  for,  see  Ratks,  95,  96. 

FIXED  CHARGES. 

Connideration  of  fixed  charges  on  investment  at  abnormal  prices, 
see  Retlrx,  9. 

TJJLT  RATES. 

Flat  telephone  rates  as  discriminatory,  see  Discrimination,  15. 

FOREIGir  CORPORATIOirS. 

Jurisdiction  of  Commissions  over,  see  Commissions,  11. 

FORMER  OWNER. 

Ri^ht  of  utility  to  refuse  service  because  former  occupants  had  not 

paid  bills,  see  Paymknt,  5. 
Reasonableness  of  rule  requiring  payment  of  unpaid  bills  of  former 

owner  or  occupant,  see  Payment,  6. 

FORMVUi. 

Reasonable  rates  not  to  be  prescribed  by  any  formula,  see  Rates, 
27. 

FRANCHISES. 

Right  of  city  granting  a  street  railway  rate  franchise  to  appeal 
from  an  order  authorizing  an  increase  in  rates,  see  Appeal  and 
Review,  10. 

Power  of  Illinois  Commission  to  cancel  franchises,  see  Commis- 
sions, 5. 

Validity  of  statute  authorizing  surrender  of  franchise  for  inde- 
terminate  permit,  see  Constitutional  Law,  8. 

Abandonment  of  street  railway  line  under  New  York  statute  as  im- 
(laiiment  of  rate  franchise,  see  Conshtutional  Law,  9. 

Power  of  Commission  to  change  franchise  or  contract  rate,  see  Con- 
stitutional Law,  11-19. 

Duty  of  telephone  company  to  render  free  service  to  municipalities 
in  compliance  with  franchise  provision,  see  Discrimination, 
8. 

Right  of  Company  not  having  franchise  to  object  to  admission  of 
competition,  see  Monopoly  and  CoMPKTrrroN.  5. 

Statutory  power  of  Commission  to  change  franchise  rates,  see 
Rates,  10-18. 

Power  of  municipality  by  means  of  franchise  to  fix  street  railway 
rates  beyond  limits  of  city,  see  Rates,  2o. 
r.U.R.1920C. 
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FRANXH 1  HyiS—contimied. 

Contract  rates  as  binding  between  parties  until  affirmative  act  of 
Comininsion,  see  Rater,  37. 

Effect  of  waiver  by  municipality  of  street  railway  franchise,  see 
Rates,  63. . 

Municipal  franchise  tax  a<^  charged  against  operation  in  that  mu- 
nicipality only,  see  Return,  24. 

Only  eo8t  of  jirocuring  franchise  to  be  allowed,  see  Valuation,  48- 
50. 

Kasement?  in  public  streets  in  nature  of  franchise  not  to  be  capi- 
talized, see  VALrATio.N,  50. 

1.  No  municipality  has  any  authority  to  grant  to  a  public  service 
corporation  its  fratt<>hise,  as  that  term  should  be  understood  in  its 
larger  sense  and, meaning,  the  right  to  grant  such  a  franchise  existing 
in  the  people  of  the  state,  exercised  through  their  representatives  in 
the  legislature.     Re  (.-uniberland  County  Power  &  Light  Co.   (Me.)   20. 

2.  In  the  earlier  charters  of  street  railways  and  later  by  general 
law,  municipalities  were  given  the  right  to  exercise  a  nuniaure  of  con- 
trol over  the  manner  in  which  street  railway  corporations  should 
exercise  the  franchise  rights  granted  by  the  people.  Re  Cumberland 
County  Power  &  Light  Co.   (Me.)  26. 

3.  llie  limited  control  tlic  municipalities  have  over  the  operation 
of  street  railways  must  be  reasonaI)Iy  exercised,  and  not  arbitrarily 
exercised  solely  in  accordance  with  the  will  of  the  municipality.  Re 
Cumberland  County  Power  &  Light  Co.   (Me.)  26. 

4.  Members  of  a  town  board  may  lawfully  grant  a  franchise  to 
a  public  service  corporation  of  whicli  thej'  were  stockholders  and 
directors  at  the  time  of  incorporation,  where  they  have  each  resigned 
as  directors,  and  transferred  their  stock  to  the  new  directors  prior  to 
the  granting  of  the  franchise.  Re  Hadley  Liglit  &  P.  Co.  (N.  Y.  2d 
Dist.)  96. 

FRATERNITIES. 

Telephone  rates  for  college  fraternities,  see  RatbB,  81« 

FREE  SERVICE. 

See  Discrimination. 

FREIGHT. 

Apportionment  of  freight  service  as  between  street  railway  and 
interurban  railway  systems,  see  Apportionment,  2-4. 

Rates  for  dispatch  package  freight  on  interurban  railways,  see 
Rates,  52-57. 

FUI.I.  CREW  ACT. 

See  Railroads,  1,  2. 

FUNDS. 

Depreciation  fund,  see  DbpBBCIATIOW,  14>20. 
P.U.R.1920C. 
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GAS. 

Soe  also  Natural  Gas. 

Apportionment  as  between  gas  and  electric  departments,  see  Ar- 

P0BT10NM£NT,    1. 

Power   of   Commission   to  regulate   wholesale    service  of  gas  not- 

withstaBdxng  contract,  see  CX)nstitltiokal  Law,  10. 
Reasonableness    of    gas    rates    not    determined    by    comparison    of 

prices  of  coal  and  oil  in  other  cities,  see  Kates,  3o. 
Each  department  of  utility  to  be  self -sustaining,  see  RtrruRX,  46, 

47. 
Gas  company  not  entitled  to  complain  because  of  the  burden  on 

the  large  consumers,  see  RtrruKN,  50. 
Reasonableness  of  return  of  gas  company,  see  Return,  67-60. 
Dnty  of  gas  company  to  make  extensions  as  affected  by  fact  that 

streets  hare  not  been  dedicated,  see  Service,  JL4. 
Duty  of  company  to  make  extension  of  gas  service,  see  Service,  33. 
Heating  quality  of  mixed  artificial  and  natural  gas,  see  Service, 

34. 

Annotation  on  depreciation  of  gas  plant,  p.  510. 

Annotation  on  gas  rates,  p.  778. 

Annotation  on  reasonableness  of  return  of  gas  company,  p.  551. 

GASOLENE. 

Consideration   of  income   from  sales  of  gasolene  by  natural  gas 
company,  see  Returk,  12. 

GOING  VALUE. 

Consideration  of,  see  Valuatioit,  39-47. 

GOVERNMENT. 

Effect  of  order  of  government  sustaining  construction  work  during 
war,  see  Certificates  of  Cowvembnce  ano  Necessity,  3. 

GRADE  CROSSINGS. 

See  Crossings. 

Payment  by  street  railway  company  of  percentage  of  gross  earnings 
to  city,  see  Return,  14. 

GUARANTY. 

Utah  Commission  as  not  guaranteeing  return,  see  Rbturn,  1. 

GUESTS. 

Power  of  Commission  to  fix  telephone  rates  for  hotel  guesta,  aee 

Rates,  21. 
Telephone  rates  for  hotel  guests,  see  Rates,  82. 

HEARSAY. 

Admissibility  of  hearsay  evidence,  see  Etidsnce,  2. 
r.U.R.in20C. 
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HEAT. 

Heating  quality  <rf  mixed  artificial  aad  natural  gas,  see  Sesvice, 
34. 

HSATING. 

Annotation  on  depreciation  of  heating  plant,  p.  510. 
Annotation  on  heating  rates,  p.  778. 

HIGHWAYS  AND  STREETS. 

Order  granting  permission  to  railroad  company  to  construct  switch 

across  a  public  hijrhway  as  appealable* under  Illinois  statute, 

see  Appkal  and  Rkview,  9. 
Oossings  of,  see  Crossings. 

Approval  of  contract  for  street  lighting,  see  Rateb,  41. 
Paving  of  streets  by  street  railways,  see  lUrruEN,  14. 
Duty  of  gas  company  to  make  extensions  as  affected  by  fact  that 

streets  have  not  been  <iedicated,  see  Service,  14. 
Duty  of  street  railways  to  remove  snow  from  streets,  see  STREErr 

Railways,  1,  2. 
Easements  in  public  streets  in  nature  of  franchise  not  to  be  capi- 

tali^d.  see  Valuation,  ;V). 

1.  When  land  is  taken  or  dedicated  for  use  as  a  highway,  such 
taking  or  dedication  should  be  presumed  to  l)e  not  merely  for  such 
purposes  and  usages  as  were  known  and  in  vogue  at  the  time  of  such 
taking  or  dedication,  but  also  for  all  public  uses  present  and  pros{)ec- 
tive,  -known  or  unknown,  consistent  with  the  character  of  such  high- 
way, and  not  actually  detrimental  to  the  abutting  real  estate.  Dakota 
Cent.  Teleph,  Co.  v.  Spink  County  Power  Co.   (S.  D.  Sup.  Ct.)   836. 

HOLDING  COMPANY. 

.    See  Pareitt  awd  Holm^t.  Companies. 

HOTELS. 

Power  of  Commission  to  fi.Y  telephone  rates  for  hotel  gneets,  see 

Rates,  21. 
Telephone  rates  for  hotel  guests,  see  Rates,  82. 

HOUSES. 

Jurisdiction  of  Cmimission  over  wiring  of  houses  by  electric  com- 
pany, see  Commissions,  7.  8. 

Discrimination  by  electric  company  in  refusing  to  turn  on  current 
before  wiring  of  houses  is  approved,  see  Discrimination,  20. 

Service  connections  in  double  dwelling  houses,  see  Skrvioe,  23. 

HYDROELECTRIC  PLANT. 

Right  of  hydroelectric  company  to  discriminate  as  to  service  amoag 

its  customers,  see  Discbiminatidx,  17-19. 
Mandamus  to  prevent  discrimination  in  serving  other  oompanies, 

see  Mandamus,  1^. 
Valuation  of  water  rights,  see  Valuation,  51. 
P.U.R.1020C.  69 
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IDAHO. 

Power  of  Idaho  Commission  to  fix  rates  to  be  charged  to  municipal 

plant;  see  Rates,  24. 
Approval  of  contract  foi;  street  lighting,  see  Rates,  41. 
Jurisdiction  of  C'omraiHsion  over  pliysical  connection  of  telephones, 

see  Service,  5. 

IIXINOI& 

Order  granting  permission  to  railroad  company  to  coiittruct  switch 
across  a  public  highway  as  appealable  under  Illinois  statute, 
see  Appeal  and  Review,  ft. 

Power  of  CommisHion  to  ean<.*el  franchises,  see  Commissions,  5. 

Jurisdiction  of  Commission  over  wiring  of  houses  by  electric  com- 
pany, sec  Commissions.  7. 

Jurisdiction   over   foreign   corporations,   see  Commissions,  11. 

Elimination  of  electrical  interference,  see  Electricity,  6. 

Collection  of  payment  for  8ervic*e  as  matter  for  court  and  not  for 
Commission,  see  Payment,  1. 

Jurisdiction  of  Illinois  ConmiiRsion  to  award  reparation  of  rail- 
road rates  while  under  Federal  control,  see  R.\te8,  3. 

Power  of  Commission  to  impose  penalty  for  inadequate  service, 
see  Service,  2. 

Findinf^s  of  value  by  Illinois  Commission,  see  Valuation,  4,  6. 

Generally,  see  Constitutional  Law,  8-19. 

nrcoME. 

(lonerally,  see  Ri-rruRW. 

Annotation  on  Federal  income  tax  as  an  operating  expense,  p.  543. 

IirCORFORATION. 

Jurisdiction  of  Indiana  Commission  over  utilities  operating  outside 
of  incorporated  cities,  see  Commissions,  12. 

IKC&EA8E  IK  RATBB. 

Right  of  city  granting  a  street  railway  rate  franchise  to  appeal 
from  an  order  authorizing  an  increase  in  rates,  see  Appkal 
AND  Review,  10. 

Burden  of  proof  as  to  necessity  for,  see  Evidence,  1. 

Increase  in  telei>hone  rates  as  decreasing  number  of  subscribers 
and  value  of  service,  see  Retubn,  40. 

nrDETERMIlf  ATE  PERMIT. 

Validity  of  statute  authorizing  surrender  of  franchise  for  inde- 
terminate permit,  see  Constitittional  I-AW,  8. 

INDIANA. 

Power  of  Commission  to  pass  upon  validity  of  statute,  see  Com- 
missions, 6. 
Jurisdiction  of  Indiana  Commission  over  utilities  operating  outside 
of  incorporated  cities,  see  Commissions,  12. 
P.U.R.1920C. 
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INDTAXA— (7on/iK//e<i. 

Duty  of  telephone  company  to  render  free  service  to  iminicipalitiea 
in  compliance  with  franchisje  provision,  see  Discrimination, 
8. 

Jurisdiction  of  Indiana  Commission  oVer  extension  of  service  with- 
in incorporated  towns,  see  Service,  3. 

IKDUSTRIAX  USE. 

Loss  of  natural  gas  revenue  from  industrial  consumers  due  to 
failure'  of  supply,  see  Return,  2. 

INSTAIXATIOir. 

Telephone  installation  charges,  see  Rates,  84-87. 

INSUBAMCIU 

Discrimination  hy  electric  company  in  refusing  to  tarn  on  current 
before  wiring  of  housea  is  approved,  see  Dibobimination,  20. 

INTBRCORPORATE  REUiTIOlfff. 

/.  In  general,  1,  2, 
II,  Power  of  Commission,  3, 

I,  In  general, 

Kcuuced  electric  rates  to  street  railway  company  as  discrimination,  see 
Discrimination,  11,  12. 

1.  A  street  railway  company,  selling  surplus  current  to  other  utili- 
ties, is  entitled  to  make  a  profit  on  such  sales.  Re  Omaha  &  S.  I.  R. 
Co.    (Neb.)   897. 

2.  A  parent  street  railway  company  is  entitled  to  ao  interest 
charge  upcn  the  value  of  the  allocated  part  of  its  roadway  used  by  a 
subsidiary  road.     Re  Omaha  &  S.  I.  R.  Co.   (Neb.)   SVf. 

II,  Power  of  CfMnmiasion, 

3.  The  rates  charged  by  a  public  utility  bridge  company  for  the 
use  of  its  bridge  by  a  street  railway  company,  is  subject  to  regulation 
by  the  Pennsylvania  Commission,  although  there  is  no  evidence  offered 
to  show  that  if  any  reduction  in  the  rates  were  made,  the  general 
public  would  profit  thereby.  Lehigh  Valley  Transit  Co.  v.  New  Street 
Bridge  Co.   (Pa.)   198. 

INTEREST. 

Trciitnient  of  interest  on  depreciation  fund,  see  Depreciation,  19, 

20. 
Right  of  parent  street  railway  company  to  interest  charge  on  value 

of  land  used  by  subsidiary,  see  Intercorporate  Relations,  2. 
P.U.R.192()C. 
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IlfTER]:X>CKIlfG  DEVICE. 

Mandamus  to  enforce  order  requiring  conatruetion  of  interlocking 
device,  see  Mandamus,  2,  3. 

Order  directing  railroad  company  to  conatruct  interlocking  device 
fi8  authorizing  entrance  upon  property  of  intersecting  rail- 
road, see  Ordkrs,  i. 

INTERBTATE  COMMERCE. 

Consideration  of  Hales  of  natural  gas  in  interstate  commerce  in 
fixing  local  rates,  see  Rates.  30. 

1.  A  state  has  the  power  to  stop  interstate  trains  when  mM?ej»sary 
to  afford  ade(|uate  facilities  for  local  needs.  Nettletun  v.  St.  Louis- 
San  Francisco  R.  Co.  (Ark.)  259. 

INTERSTATE  COMMERCE  COMMISSION. 

Jurisdiction  of  Illinois  Commission  to  award  reparation  of  rail* 

road  rates  while  under  Federal  control,  see  Rates,  3. 
Stoppage  of  interstate  trains,  see  Service,  39. 

INTERURBAN  RAUWATS. 

See  also  Street  Railways. 

Apportionment  as  between  street  and  interurban  railway  systems, 

see  Api*ortionmf.xt,  2-4. 
Depreciation  of,  see  DkpREciation,  4. 
Rates   for   ditr|>atch   package    freight  on    interurban   railwayt*,   see 

Rates,  62-67. 
Return  from  summer  resort  not  to  be  considered  in  fixing  return  of 

interurban  railway,  see  Return,  49. 
Reasonableness  of  return  on,  see  Retuk.n,  61. 
Ohio  statute  as  granting  Commission  power  to  authorize  al>andon- 

ment  of  service,  sec  Service,  4. 

Discussion  of  ^'dispatch  package  freight''  service,  pp.  889,  801. 

INVESTMENT. 

Apportionment  of,  see  Apportionment. 

Duty  of  Commission  to  protect  investment,  see  Return,  4,  6. 

Original  cost  as  measure  of  fair  value,  see  Valuation,  9,  10. 

IRON. 

Protection  of  electric  wires  in  iron  conduits,  see  Service,  27. 

JITNETS. 

As  substitute  for  street  railway,  see  Service,  29. 

JUDGMENTS. 

1.  A  decision  of  the  United  States  Supreme  Court  that  the  penalty 
clauses  of  a  regulatory  statute  are  unconstitutional,  must  l>e  followed 
hy  the  state  courts.    Bronx  Gas  &  £.  Co.  v.  Public  Service  Commission 
(N.  Y.  App.  Diy.)  788. 
P.U.R.1920C. 
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JUDGMENTS— continued, 

2.  The  denial  by  the  Cftlifornia  supreme  court  of  a  writ  of  review 
under  the  California  statute  of  an  order  by  the  Commission  reducing 
the  ratoH  of  a  utility,  haR  the  same  efTect  as  a  decision  upon  the  merits 
that  the  order  is  legal  and  binding,  and  is  a  bar  to  a  suit  upon  the 
same  facts  ankiu^'  for  an  injunction  restraining  the  enforcement  of 
such  order.  Napa  N'alley  Electric  Co.  v.  Railroad  Conira.  (U.  S.  Sup. 
Ct.)   849. 

JUDICIAL  POWSRS  Aim  FITNCTIONS. 

Making?  of  rates  as  a  judicial  function,  see  Appeal  and  Ruvtiiiw,  8. 
Oklahoma  Commission  as  having  judicial  powers,  se  Commissions, 

1. 
Rate  making  as  a  legislative  function,  see  Constitutional  Law, 

21,  22. 
Fixing  of  rates  as  a  judicial  function,  see  Ratbs,  5. 

JXTRISDICTION. 

Of  Commissions,  see  Commissions. 
Of  courts,  see  Courts. 

UkKDS. 

Approval  of  contract  of  free  service  in  consideration  of  lease  of 

land  for  plant,  see  Discrimination,  1. 
Effect  of  dedication  of  land  for  use  as  streets,  see  Highways  and 

Streets,  1. 
Cost  of  acquiring  natural  gas  property  as  charge  to  operation,  see 

Return,  17,  18. 
Consideration  of  fact  that  plant  is  located  on  property  not  owned 

by  utility,  see  Valuation,  2.1. 
Allowance  for  market  value  of  land  although  in  excess  of  original 

cost,  see  Valuation,  38. 

UiRGE  CONSUMER. 

Kletiric  rates  for,  see  Rates,  43-45. 

Gas  company  not  entitled  to  complain  because  of  the  burden  on  the 
large  consumers,  see  Return,  60. 

LEASES. 

ApprovHl  of  contract  of  free  service  in  consideration  of  lease  of 
land  for  plant,  see  Discrimination,  1. 

Cost  of  acquiring  natural  gas  leases  as  charge  to  operating  expen- 
ses, see  Ketubn.  18. 

Valuation  of  natural  gas  leaseholds,  see  Valuation,  52-54. 

IiEGISULTIVE  POWER* 

Oklahoma  Commission  as  having  legislative  powers,  see  Commis- 
sions, 1. 
Ratemaking  as  a  legislative  function,  see  Constitutional  Law,  21, 
22. 
P.U.R.1920C. 
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LEOISUITURE. 

Declaring  private  company  to  be  c<»mmon  carrier  by  Commission 

order  or  legislative  act  as  denial  of  due  process,  see  CONSTnu- 

TiONAL  Law,  3. 
New  York  statute  not  invalid  because  legitilature  fixed  some  rates 

and  Commii48ion  others,  see  Constitutional  Law,  7. 
Police  |)ower  of  state  to  reirulate  public  utility,  see  Constitutiox- 

AL  I>AW,  20. 

UGHTIKG. 

•Order  requiring  lighting  of  railroad  station  as  denial  of  due  proc- 
ess, see  CoNsTiTUTioxAL  Law,  6. 

liOAD. 

(.'onsideration  of  load  factor  in  fixing  electric  rates,  see  Rates, 
47-49. 

LOCALITIES. 

Character  of  locality  as  factor  to  be  considered  in  fixing  rates,  see 
Return,  32. 

LOCATION. 

Character  of  location  to  be  considered  in   fixing  return,  see  Re- 

TUBN.  44. 
Considenition  of  fact  that  plant  is  located  on  property  not  owned 

by  utility,  see  Valuation,  26. 

LOSSES. 

Consideration  of  early  losses  in  fixing  going  value,  see  Valuation, 
41,  43,  44. 

MAINE. 

Power  of  Commission    to  change  franchise  or   contract   rate,   see 

Constitutional  I-»aw,  14-16. 
Power  of  Maine  Commission  to  compel  water  company  to  furnish 

water  at  statutory  rates,  see  Rates,  6. 
Statutory    power   of    Commission    to   change    franchise    rates,    see 

Rates,  12,  13. 

MAINS  AND  PIPES. 

See  also  Pipe  Line  Company.  ' 

MANAGEMENT. 

Power  of  C  onimission  to  regulate  management  ol  utility,  sec  Com- 
missions, 9,  10. 

Federal  court  as  not  allowing  charge  for  engineering  and  manage- 
ment  pending  valuation,  see  Retuek.  1.5. 

Efficiency  of  manageniont  as  factor  to  be  considered  in  fixing  return, 
see  Rett  BN,  33,  34. 

Annotation  on  efficiency  of  management  as  factor  to  be  consider<9d 
in  fixing  return,  p.  547. 
P.r,R.1020C. 
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ICANDAMUS. 

1.  Mandamus  is  the  proper  and,  only  remedy  to  compel  a  hydro- 
electric company  to  continue  to  furnish  light  and  power  to  the  plaintifT 
on  the  same  terms  that  it  is  furnished  to  others  under  like  conditions. 
Salisbury  &  S.  R.  Co.  v.  Southern  Power  Co.   (N.  C.  Sup.  Ct.)   688. 

2.  Mandamus  will  not  lie  to  enforce  an  order  directing  the  con- 
struction of  an  interlocking  device  hy  two  railroad  companies  as 
against  the  company  upon  which  the  order  imposes  no  prcient  duty, 
but  merely  the  duty  to  pay  a  portion  of  the  cost  after  it  has  been  con- 
structed by  the  other  railroad.  State  ex  rel.  Public  Service  Commission 
V.  Missouri  P.  R.  Co.    (Mo.  Snp.  Ct.)   783. 

3.  The  reasonableness  of  the  apportionment  between  two  railroads 
of  tbo  cost  of  in»taliing  and  operating  an  interlocking  device  is  not 
in  isHue  in  an  action  in  mandamus  to  com}>el  compliance  with  the 
order.  State  ex  rel.  Public  Service  CommiHsion  v.  Missouri  P.  R.  Co. 
(Mo.   Sup.  Ct.)   783. 

4.  Upon  mandamus  against  a  public  utility  to  require  it  to  serve 
plaintifT  without  discrimination  in  the  rates  charged,  the  court,  upon 
the  hearing,  may  determine  the  lowest  rate  charged  by  the  defendant 
to  other  parties  under  the  same  or  substantially  similar  conditions, 
and  the  lowest  rate  thus  established  will  automatically  liecome  the 
proper  rate  to  be  charged  the  plaintiff  for  the  service.  Salisbury  &  S. 
R.  Co.  v.  Southern  Power  Co.  (N.  C.  Sup.  Ct.)  088. 

MANUTACTURING  COMPANY. 

Right  to  construct  electric  transmission  line,  see  Ki.ectuicity,  2. 

MARKET  VALVJL 

Allowance  for  market  value  of  land  although  in  excess  of  original 
cost,  see  Valuation,  38. 

MARTI.  AND. 

Jurisdiction  of  Commission  over  wiring  of  hous(?s  by  electric  com- 
pany, see  Commissions,  8. 

MASSACHUSETTS. 

Finding  of  unreasonableness  of  rates  necessary  before   action  by 
Massachusetts  Commission,  see  Rates,  8. 

MATERIALS  AND  SITPPUES. 

Utility  not  to  be  blamed  for  failure  to  make  service  connections 
where  materials  can  not  be  procured,  see  Service,  7. 

MAXIMUM  RATES. 

Power  of  Nebraska  Commission  to  iijcrease  the  statutory  maximum 

railroad  fares,  see  Rates,  19. 
Effect  of  invalidity  of  maximum  rate  statute,  see  Rates.  20. 
Constniction  of  Nebraska  maximum  rate  statute,  see  Rates,  .'58. 

MEASURED  SERVICE. 

Measured  service  for  telephone,  see  Rates,  78,r 
P.U.R.1920C. 
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MERCHANDISE. 

Jurisdiction  of  Illinois  Commission  over  sales  of  merchandise  by 
utility,  see  Commissions,  7. 


See  Consolidation,  MEWiER,  and  Sale. 

BIERITS. 

Denial  of  review  as  judgment  on  the  merits,  see  Judgments,  2. 

METERS  AND  SERVICE  CONNECTIONS. 

Discrimination  in  charge  for  meters,  see  Discbtmination,  21. 

Investigation  of  rates  not  made  in  proceeding  upon  complaint  as 
to  discrimination  regarding  ownership  of  meters  and  failure 
to  make  service  connections,  see  Proceditbe,  2. 

Impure  water  as  affecting  meter  charge,  see  Rates,  98. 

Location  of  electric  meters  in  cellars,  see  SsRVtrB,  26. 

Charge  for  reconnecting  electric  meters,  see  Sbbvicb,  28. 

MINES  AND  MINING. 

Telephone  senriee  to  employees  of  mining  companies,  see  Smvicf:; 
46. 

MISSOURI. 

Jurisdiction  of  Commission  to  pass  upon  construction  of  crossing, 

see  Cbossingr,  2. 
Policy  of  Commission  with  respect  to  change  of  franchise  rates,  see 

Rates,  17. 

MONET. 

Order  requiring  improvement  of  service  withheld  where  utility  is 
without  money,  see  Service,  I. 

MONOPOLY  AND  COMPETITION. 

/.  Admission  of  cowpetitkon  in  ot^^upi^d  territovy,  p~S. 
It.  Consolidation  of  vompetinif  it*lephone  s^tentUf  O, 

Common -law  rule  against  discrimination  even  as  against  competitors, 

see  Discrimination,  4. 
Rates    for    breakdown    electric    service    furnished    to    competitors,    see 

Rates,  60. 

Discussion  of  methods  ivlopted  by  Southern  Power  Company  to 
secure  toionopoly  of  water  power  in  Xorth  Carolina,  p.  704. 

/.  AdmiHsion  of  competition  in  ocrnpied  territory, 

1.  The  Maryland  Commission  has  adopted  the  policy  that  when 
a  public  utility  is  rendering  to  the  public  a  service  reasonably  adequate, 
intelligently  and  economically  operated,  that  utility  will  be  permitted 
P.U.R.1920C. 
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MONOPOLY  AND  COMPETITION— co«<t« wed. 

to  earn  a  fair  return  on  the  property  dedicated  to  the  public  service 
after  the  payment  of  operating  expenses,  taxes  and  a  reasonable  al- 
lowance for  depreciation,  provided  such  return  can  be  secured  through 
rates  not  above  the  value  of  the  service  and  the  utility  will  be  pro- 
tected against  unnecessary,  undue,  and  indiscriminate  competition.  Re 
Dean   (Md.)  972. 

2.  The  Maryland  CommiMsion  granted  a  permit  for  the  operation 
of  an  automobile  as  a  common  carrier  between  two  designated  points, 
notwithstanding  another  automobile  was  being  operated  there,  where 
the  applicant  already  had  a  contract  for  carrying  the  United  States 
mail  between  the  two  points  and  the  occupant  of  the  territory  w*« 
not  in  a  position  to  render  adequate  service  without  a  further  in- 
vestment which  wonld  necessarily  increase  the  rates  to  be  charged.  lie 
Dean   (Md.)  972. 

3.  The  fact  that  the  residence  of  a  subscriber  to  which  a  telephone 
company  proposes  to  extend  its  line,  is,  by  application  of  street  geo- 
graphical rules,  witliin  the  territory  of  another  company,  is  not  a 
siitlicient  ground  for  refusing  to  permit  the  extension,  where  the  busi- 
ness and  social  interests  of  the  proposed  subscriber  are  attached  to  the 
city  in  which  the  applicant  company  is  located.  Re  Dane  County 
Rural  Teleph.  Co.   (Wis.)   256. 

4.  A  certificate  of  convenience  and  necessity,  for  the  construction 
and  operation  of  a  telephone  plant,  was  refused  although  the  lines  had 
already  been  constructed,  it  appearing  that  they  paralleled  the  lines 
of  an  existing  company,  the  adequacy  of  whose  service  and  the  rea- 
sonableness of  whose  rates  had  not  been  complained  of,  and  that  the 
construction  was  made  without  authority  of  the  Commission.  Re  South 
Hersey  Teleph.  Co.    (Mich.)   242. 

5.  A  public  service  company,  not  having  a  franchise  to  operate 
in  a  particular  town,  cannot  invoke,  as  against  a  company  desiring 
to  serve  such  town,  the  rule  tliat  it  is  against  public  policy  to  permit 
a  competing  company  to  enter  a  field  already  occupied  by  an  existing 
corporation  able  and  willing  to  provide  adequate  service,  since  it  can- 
not be  said  to  be  already  in  the  field.  Re  Hadley  Light  &  P.  Co.  (N. 
Y.  2d  Dist.)  96. 

J/.  Consolidation  of  comiH'Ung  telephone  systems. 

6.  ITie  legislature  has  power  to  differentiate  between  telegraph  and 
telephone  companies  and,  by  the  process  of  classification,  take  com- 
peting telephone  companies  out  of  that  section  of  the  Pennsylvania 
Constitution  which  prohibits  competing  telegraph  companies  from  con- 
solidating or  merging,  since  there  is  a  real  and  substantial  difference 
in  the  construction,  operation,  and  use  between  these  two  systems 
of  communication;  but  if  there  were  any  doubt  about  it.  the  Commis- 
sion would,  in  a  proper  case,  give  effect  to  the  act  and  leave  that  ques- 
tion for  decision  by  the  courts.  Re  Cochranton  Teleph.  Co.  (l*a.)  825. 
P.U.R.1920C. 
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MONTANA. 

Power  of  Communion  to  change  frant-lii^e  or  contract  rate,  see  CoR- 

STITITTIOXAL    l^W,    12. 

approval  of  contract  of  free  service  in  consideration  of  lease  of 

land  for  plant,  wee  DistRiMiNATiON,  1. 
J\>Iicy  of  ComniiHHion  with   rohpect  to  change  in  frajiehiae  rates, 

see  Rates,  10. 

MOVING   CHARGE. 

('harge  for  moving  telephones,  see  Rates,  89. 

MUNICIPAUTTES. 

Kight  of  city  granting  a  street  railway  rate  franchise  to  ap|>ea] 
from  an  order  authori/jng  an  increase  in  rates,  sec  Appeal 
AXD  Review,  10. 

Jurisdictifm  of  Indiana  C'ommiHsion  over  utilities  operating  out- 
Hide  of  incorporated  cities,  soc  Commissions,  12. 

Power   uf   Commission   to  change   franchise   or   contract  rate,   see 

CO>-8TlTI'TIO.\AL  LaW,  11-19. 

Dut}'  of  telephone  company  to  render  free  service  to  municijialities 
in  compliance  with  franchise  provision,  see  Discrimination, 
8. 

Single  street  railway  fare  in  city  as  discriminatory,  see  Discrimi- 
xatiox,  13. 

Power   to  grant   street   railway   franchises,  see   Franchises,   1-3. 

Relation  to  puhlic  utility,  see  Pi^Bijc  Utilities.  1,  2. 

J*ower  of  Ohio  Commission  to  review  municipal  rate  ordinance,  see 
Kates.  0. 

Statutory  power  of  Commission  to  change  franchise  rates,  see 
Rates,  10-18. 

Power  of  municipality  by  means  of  franehiae  to  fix  street  railway 
rates  beyond  limits  of  city,  m>e  Ratrh,  25. 

Ordinance  rates  as  binding  contract  under  Ohio  statute,  see  Hatbs, 
35,  36. 

Approval  of  contract  for  street  lighting,  see  R.\te$.  41. 

Eflfect  of  waiver  by  municipality  of  street  railway  franchise,  see 
Rates,  63. 

Single  street  railway  fare  in  cities,  see  Rates,  65-68. 

Requiring  street  railway  to  pay  city  certain  percentages  as  dis- 
crimination against  consumers  in  favor  qt  taxpayers,  see  Re- 
turn, 14. 

Jurisdiction  of  Indiana  Commission  over  extension  of  sen- ice  with- 
in incorporated  towns,  see  Service,  3. 

Failure  of  municipality  to  pay  for  service  as  affecting  duty  of 
utility  to  make  extensions,  see  Service,  15. 

Duty  of  street  railways  to  remove  snow  from  streets,  see  Strbkt 
Railways,  1,  2. 

Easements  in  public  streets  in  nature  of  franchise  not  to  be  capi- 
talized, see  Valuation,  50. 

Annotation  on  power  of  municipality  to  fix  rates,  p.  771. 
P.U.R.1920C. 
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MUNICrPAL  PLANTS. 

Vowor  of  Idaho  Commission  to  fix  rateB  to  be  charged  to  municipal 
plant,  see  IUtks^  24. 

Annotation  on  reasonableness  of  return  of  mimicipal  plant,  p.  551. 


MUTUAL  COMPANIES. 

Ah  piibli<'  utility,  see  Ptinur  UTii.iTiii».  6.  7. 

Purchase  of  stock  as  condition  precedent  to  service  of  mutital  com- 
pany, see  Skkvick,  8. 

NAME. 

Charge  for  cliange  of  jiame  in  telephone  directory,  see  Ratbs,  88. 

NATURAL  GAS. 

8ee  also  Ga8. 

Power  of  Commission  to  regulate  wht)lesale  service  of  gas  not- 
withstanding contract,  see  Constitutional  T>aw,  10. 

Depreciation  of  natural  gas  jdaiit,  see  Dkpreciatiox,  5. 

Ix)ss  of  revenue  from  industrial  consumers  due  to  failure  of  supply, 
see  RFrruRN.  2. 

Consideration  of  income  from  sales  of  gasolene,  see  RiCTimN.  12. 

Cost  of  acquiring  natural  gas  property  as  charge  to  operation,  see 
UlCTUKN,  17,  18. 

Right  to  abandon  lines  without  proper  showing,  see  Skrvice,  19. 

Heating  quality  of  mixed  artificial  and  natural  gas^  see  Sbbvice, 
34. 

Kffect  of  shortage  of  natural  gas,  see  Skbvice,  35-37. 

Valuation  of  natural  gas  leaseholds,  see  Valuation,  52-54. 

Annotation  on  depreciation  of  natural  gas  plant,  613. 

Annotation  on  natural  gas  rates,  p.  778. 

Annotation  on  reasonableness  of  return  of  natural  gas  plants  p.  551. 

NEBRASKA. 

Power  of  Xebraska  Commission  to  increase  the  statutory  maximum 

railroad  fares,  see  KATt:s,  10. 
Construction  of  Nebraska  maximum  rate  statute,  see  RaTbs,  58. 
Jurisdiction    of    Nebraska    Commission    over    refund    of    excessive 

charges  for  service  connections,  see  Reparatiox,  2. 
Illegality  of  securities  issued  without  consent  of  Commission,  see 

SErURlTY   ISSUE8,   2. 


NECESSITY. 

Certificates  of,  see  Certificates  of  Convenience  and  Nkcbspitt. 
What  constitutes  necessity  for  operation  of  auto  stages,  see  ClCB^ 

TIFICATES   OF   CONVENIENCE  AND   NECESSITY,   5-8, 

P.U.R.1920C. 
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KEVADA. 

Power  of  CommisRion  to  pass  upon  necessity  for  eonstmctlon  of 
telephone  line  commenced  prior  to  passage  of  Pnblic  SerTice 
Commission  Act,  see  Cebuficates  of  Convenience  and  Secks- 
sriT,  3. 

NEW  CUSTOMERS. 

DiHcrimination  in  charfj^e  for  service  connections  between  old  con- 
sumers and  new,  see  Dihcbimination,  22,  23. 

NEW  JERSEY. 

Power   of   Commission   to  change  contract  or  franchise  rate,  see 

Constitutional  Law,  13. 
Policy  of  Commission  with  reference  to  change  of  franchise  rates, 

see  Rate8,  18. 
Validity  of  penalty  clauses  in  New  York  Public  Service  Commia- 

sions  Act,  see  Constitutional  Law,  2. 

NEW  TORS. 

New  York  statute  not  invalid  because  legislature  fixed  some  rates 

and  Commission  others,  see  Constitutional  Law,  7. 
Abandonment  of  street  railway  line  under  New  York  statute  as 

impairment  of  rate  franchise,  see  Constitutional  I^w,  9. 
Construction  of  full  crew  act,  see  Railroaos,   1,  2. 
Statutor\    power    of   Commission    to   change    franchise    rates,    see 

Ratks,  10. 
Effect  of  invalidity  of  maximum  rate  statute,  see  Rates,  20. 
Power  of  Commission  to  fix  telephone  rates  for  hotel  guests,  see 

Rates,  21. 
Reproduction  cost  as  not  controlling  in  valuation  under  New  York 

statute,  see  Valuation,  14. 

NIGHT  SERVICE. 

All-night  telephone  service  to  be  borne  by  rural  and  residence  sub- 
scribers and  not  by  business  subscribers,  see  Rates,  79. 

NONOPERATING  REVENXTES. 

Consideration  of,  see  Retubn,  11,  12. 

NONPAYMENT. 

Upon  failure  to  receive  service,  see  Payment,  3. 
Discontinuance  for,  see  Payment,  4. 

NONXJTIUTT  BUSINESS. 

Company  not  to  be  required  to  operate  railroad  at  a  loss  because 
return  from  entire  business  is  reasonable,  see  Return,  45. 

NORTH  CAROLINA. 

Statutory   power   of   Commission    to   change    franchise   rates,   see 
Rates,  11. 
P.U.R.1920C. 
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OCCUPANTS. 

Right  of  utility  to  refuse  service  because  former  occupants  had 
not  paid  bills,  see  Patment,  5. 

Reasonableness  of  rule  requiring  payment  of  unpaid  bills  of  form- 
er owner  or  occupant,  see  Payment,  6. 

OCCVPIEB  TERRITOltT. 

See  Monopoly  and  Competition. 

OFFICERS. 

Virginia  Commission  as  not  parsing  upon  question  of  salariee  as 

between  stockholders  and  officers,  see  Return,  5. 
Salaries  of,  as  chargeable  to  operation,  see  Retubn,  20,  21. 

OFFSET. 

Offsetting  debts  against  bills  for  service,  see  Aogountino,  1« 

OHIO. 

Power  of  Commission  to  change  contract  or  franchise  rate,  Bee 
Constitutional  Law,  18,  19. 

Power  of  Ohio  Commission  to  review  municipal  rate  ordinance,  see 
Rates,  9. 

Power  of  Commission  to  fix  rates  upon  expiration  of  franchise, 
see  Raites,  15. 

Ordinance  rates  as  binding  contract  under  Ohio  statute,  see  Rates, 
35,  36.  ' 

Ohio  statute  as  granting  Commission  power  to  authorize  abandon- 
ment of  service,  see  Sebvice,  4. 

OUL 

Roasonablnncss  of  gas  rates  not  determined  by  comparison  of 
prices  of  coal  and  oil  in  other  cities,  see  Rates,  33. 

OKUIlHOMA. 

Finding  of  fact  by  Commission  as  prima  facie  reasonable  under 
Oklahoma  Constitution,  see  Appeal  and  Review,  1. 

Certification  of  evidence  and  record  on  appeal  under  Oklahoma 
Constitution,  see  Appeal  and  Review,  12-14. 

Commission  as  having  legislative,  executive  and  judicial  powers, 

see  COMMLS8IONS,  1. 

Rules  as  to  admission  of  evidence,  sec  Evidence,  3. 

Jurisdiction  of  Oklahoma  Commission  not  limited  to  complaint, 

see  Rates,  7. 
Power  of  Oklahoma  Commission  to  fix  temporary  rates,  see  Rates, 

22,  23. 
Jurisdiction  of  Commission  over  physical  connecticm  of  telephones, 

see  Service,  6. 
Physicul   connection   of   telephones  under  Oklahoma   Constitution, 

sec  Service,  47. 
P.U.R.1920C, 
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OLD  PATRONS. 

Di»criiuiDatiun  in  ehar<;e  for  ^«ervice  coniie€*tinnB  between  old  con- 
buniers  and  new,  bee  UitiCUiMiNATKKN,  22,  23. 

ONE-MAN  CARS. 

One-man  cars  on  Htreet  railways,  see  Swivick,  41-44. 

OPERATING  EXPENSES. 

Gon^ideratiun  of,  in  fixing  return.  Bee  Rictlrx,  13-28. 

Annotation  on  operating  expenscb,  p.  542. 

OPERATION  AT  A  LOSS. 

As  afTeeting  right  of  utility  to  abandon  service,  see  Servick,  16-18. 

Company  not  to  be  required  to  operate  railroad  at  a  loss  because 

return  from  entire  business  is  reasonable,  see  Uetub:«,  45. 

ORDERS. 

Review  of,  see  Appeal  and  Review. 

Conclusiveness  of  orders  of  L'onimiMKi(ms.  see  Appeal  a\»  Review, 

1-8. 
Order    granting    permission    to    railroad    company    to    cons^tnict 

switch  across  a   puldic  highway  aj  appealable  under  Illinois 

sUitute.  sec  Appeal  and  Review,  9. 
Right  of  city  granting  a  street  railway  rate  franchise  to  ap|»eHl 

from  an  order  authorizing  an  increase  in  rates,   see  Appkal 

AND  Review,  10. 
Declaring  private  company  to  lie  connnon   carrier  by  Commission 

order  or  legislative  act  as  denial  of  due  process,  see  Coxhtitu- 

TiONAL  Law,  3. 
Order  requiring  physical  connection  of  telephones  as  denial  of  due 

process,  see  Constitutioxal  Law,  5. 
Order  requiring  lighting  of  railroad  station  as  denial  of  due  proc- 
ess, see  CoNsnTtmoNAL  Law,  «. 
Mandamus  to  enforce  order  re<iu!ring  construct  ion  of  interlocking 

device,  see  Mandami's,  2,  3. 

1.  An  onler  of  a  Commission,  directing  a  railnuid  company  to 
construct  an  interhK-king  device,  is  full  autliority  for  the  railroad  to 
enter  upon  the  property  of  the  intersecting  railroad  in  (»rder  to  perform 
its  duties  under  the  order.  State  ex  rel.  Public  Service  Commission  v. 
Missouri  P.  R.  Co.  (Mo.  Sup.  Ct.)  783. 

ORDINANCES. 

Power  of  Ohio  Commission  to  review  municipn]  rate  ordinance,  see 

Ratt-^s,  9. 
Ordinance  rates  as  binding  contract  under  Ohio  statute,  see  Rates, 
3r>,  36. 
P.U.R.1920C. 
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ORE(H>N.  V 

Approval  of  Oregon  Commission  not  required  for  sale  of  telephone* 
property,  see  Consoi.idatiox,  Merged,  and  Wale,  2. 

Power  of  Commission  to  change  contract  or  franchise  rate,  see 
CoNBTiTxrriONAL  Law,  17. 

OROAKIZATION  EXPENSES. 

Allowance  of,  as  an  overhead  expense,  see  Valuation,  29. 

ORIGINAL  COST. 

Ab  measure  of  fair  value,  see  Valuation,  9,  10. 
As  not  sole  measure  of  value,  see  Valuaiion,  16. 
Allowance  for  market  value  of  land  although  in  excess  of  original 
cost,  see  Valuatid.x,  38.  , 

OVEItCHAItOES. 

Refund  of,  see  Reparation. 

OVERHEAD  EXPENSES. 

Conclusiveness  of  findin<^s  of  Commission  as  to  proper  allowance  for 
overheads  baaed  on  sul>stantial  evidence,  see  Appeal  and  Re- 
view, «,  7. 

Con»id€»rMtion  of,  in  vahiation  proceedings,  see  Valuation,  2&-29. 

OWNEIUi. 

Reasonahleness  of  rule  rrijuirin«r  payment  of  unpaid  bills  of  former 

owner  or  occupant/ see  Payment,  6. 
Reasonableness  of  rule  that  water  will  not  he  fnrnisliod  except  on 

application  of  owner  of  premises,  see  Service,  51. 
Consideration  of  fact  that  plant  is  located  on  property  not  owned 

by  utility,  see  Valuation,  25. 

PACKAGE  FREIGHT. 

Kates  for  dispatch  package  freight  on  interurban  railways,  see 
Rates,  52-.") 7. 

PARENT  COMPANY. 

Right  of  parent  street  railway  company  to  interest  charjre  on  value 

of  land  used  by  subsidiary,  see   Interoobporate  Relations. 

2. 
Jurisdiction  of  Commissicm  over  company  holding?  all  capital  stock 

and  other  obligations  of  street  railway  company,  see  Public 

Utilities,  8. 
Payment  by  subsidiary  to  parent  telephone  company  as  an  operating 

charge,  see  llFrivKN,  26. 

PARKS. 

Payment  by  street  railway  company  for  support  of  city  parks,  see 
Reti'rn,  14.  ,       . 

P.C;.U.in20C. 
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PARTIES. 

Ik  The  fact  that  an  electric  railway  company  has  certain  con- 
tractual relation  ft  with  an  electric  power  company,  and  has  guaranteed 
its  obligations,  does  not  entitle  it  to  be  made  a  party  to  a  proceeding 
involving  the  determination  of  the  value  of  the  power  company's 
property.  Potomac  Electric  Power  Co.  v.  Public  Utilities  Commission 
(D.  C.  Sup.  Ct.)  326. 

PASSENGERS. 

Generally,  see  Consumebs  and  Patrons. 

Car  miles  per  re\'enue  passenger  on  street  railways,  see  Swkvicb,  40. 

PAST  EARNINGS. 

As  factor  to  be  considered  in  fixing  return,  see  Retubw,  42,  43. 

PATRONS. 

See  Consumers  and  Patrons. 

PAVING. 

Paving  of  streets  by  street  railways,  see  Return,  14. 

PAYMENT. 

/.  Jurisdiction,  powers,  and  duties  of  Comtnission,  1% 
tl.  Security  and  deposit,  2, 

III.  Xonpayment  upon  failure  to  receive  service,  3. 
IV.  DiS€*ontinuanc€  for  nouiMiymcnt,  4. 
F.  Jjidbility  fttr  biUs  of  fortner  owner  or  oet^ipant,  o,  6. 

Offsetting  debts  against  bills  for  service,  see  Accounting,  1. 
Electric  company   required   to  apply   rule  as   to   deposit  for   security 

of  payment  without  descrimination  in  all  communities  served  by 

it,  see  Discrimination,  24. 
Failure  of  municipality  to  pay  for  service  as  affecting  duty  of  utility 

to  make  extensions,  see  Servicb,  15.  , 

/.  Jurisdiction,  powers,  and  duties  of  ComniiHsion. 

1.  The  collection  of  payment  for  service  is  a  matter  for  court  pro- 
cedure and  is  not  within  the  jurisdiction  of  the  Illinois  Commission. 
Veach  v.  Central  Illinois  Pub.  Service  Co.   (111.)   221. 

//.  Security  and  deposit. 

2.  The  practice  of  an  electric  utility  of  requiring  a  cash  deposit 
of  $5  from  each  consumer  as  a  guaranty  for  the  payment  of  the  monthly 
bill,  is  inequitable,  and  the  utility  should  conform  to  the  rule  that  the 
deposit  shall  equal  but  not  exceetl  1*  times  the  average  monthly  bill  of 
the  consumer,  since  this  is  sufficient  to  guarantee  the  utility  against 
loss,  it  having  the  power  to  discontinue  service  on  the  15th  of  the 
P.U.R.1020C. 
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month  following  the  month  of  service,  if  payment  has  not  been  made. 

Ke  Plenty  wood  KU'clric  Co.   (Mont.)   676. 

III.  Xonpaymi  nt  upon  failure  to  t*eeelve  service, 

3.  A  telephone  subscriber  is  justitied  in  refusing  to  pay  for  service 
which  he  does  not  receive.  Kisley  v.  Red  Stone  Independent  Teleph. 
Co.   (Mich.)   878. 

IF.  Viffctjutinuanre  for  nonpayment, 

4.  A  mutual  telephone  company,  which,  after  the  refusal  of  a  sub- 
scriber to  pay  for  service  which  he  did  not  get,  repaired  the  line,  ren- 
dered service,  and  received  money  therefor,  admits  the  justice  of  the 
subscriber- s  refunal  to  pay,  and  may  not  subsequently  discontinue  serv- 
ice because  of  such  refusal.  Kisley  T.  Red  Stone  Independent  Teleph. 
Co.  (Mich.)  878. 

F.  Liahility  for  hilUi  of  former  owner  or  occupant. 

5.  A  water  company  has  no  right  to  refuse  to  supply  water  to  an 
applicant,  merely  because  former  occupants  of  the  premises  had  failed 
promptly  to  pay  their  bills.  Beam  v.  Tyrone  Gas  &'  Water  Co.  (Pa.) 
507. 

6.  A  rule,  which  requires  the  payment  of  all  unpaid  bills  by  the 
prior  o\mer  or  occupant  of  property  served  before  a  subsequent  owner 
or  occupier  will  be  supplied  with  water,  is  unreasonable.  Shreffler  v. 
Lewistown-Reedsville  Water  Co.   (Pa.)   189. 

PElfALTTES. 

See  Fines  and  Penalties. 

PEKNSTLVANIA. 

Sufficiency  of  complaint  to  give  Commission  jurisdiction,  see  Com- 
missions, 3. 

Power  of  Commission  to  change  franchise  or  contract  rate,  see 
Constitutional  Law,  11. 

Power  of  Commission  to  regulate  rates  charged  by  bridge  company 
to  street  railway,  see  Intekcobpokate  Relations,  3. 

Consolidation  of  telephone  companies  not  forbidden  by  Pennsylvania 
Htatute   forbidding  consolidation  of  tel^raph  companies,  see 

3kl0N0*»0LY   AND   COMPETITION,  6.      ' 

Jurisdiction  of  Commission  over  company  holding  all  capital  stock 
and  other  obligations  of  street  railway  company,  see  Public 
Utilities,  8. 

Duration  of  rate  schedule  under  Pennsylvania  statute,  see  Rates, 
1. 

Necessity  for  valuation  before  fixing  reasonable  rates  under  Penn- 
sylvania statute,  see  Rates,  31. 

Posting  of  schedules  under  Pennsylvania  statute,  see  Rates,  39. 
P.U.R.1920C.  70 
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Ba*«is  of  return  of  auto  l»ns  company,  see  IIeittrn,  10. 
Necessity  of  eonsiderinj?  K<>i»g  value,  see  Valuation,  39. 

FHTSICAI.  CONNECTIOK. 

Orders  requirinj?  physical  connection  of  telephones  as  denial  of  due 

process,  8ee  Constitutional  Law,  5. 
Jurisdiction  of  Cooimiaision  over  physical  connection  of  telephones, 

see  Skrviie,  5. 
Physical   connection   of  telephones  under   Oklahoma   Constitution, 

see-  Sebvice,  47. 

PHYSICAL  VALTJATION. 

See  Valuation. 

PIPE  UlfSS. 

Declaring  private  company  to  be  common  carrier  by  Commission 
order  or  legislative  act  as  denial  of  due  process,  see  Consti- 
tutional Law,  3. 

Kffect  of  exercise  by  piiH>  line  company  of  riglit  of  emim?nt  domain, 
see  PrBi.ic  Utihti>:s,  ;{. 

Pipe  line  company  as  public  utility,  see  Pubi.ic  IJTiLiTira,  9. 

Annotation  on  depreciation  of  pipe  lines,  p.  510. 

PUIlNTS. 

Approval  of  contract  of  free  service  in  consideration  of  lease  of 

land  for  plant,  see  Discrimination,  1. 
Betterments  to  be  charged  to  plant  account  and  not  to  operation, 

see  Uetirn,  19. 

PLEADING. 

Complaint    as    <riving    IVnnsylvania    Commission    jurisdiction,   see 

Commissions,  3. 
Jurisdiction  of  Oklahoma  Commission  not  limited  to  complaint,  see 

Kates,  7. 

L  Allcfjations,  in  a  complaint  that  the  cost  of  the  production  and 
distribution  of  gas  has  greatly  increased  and  that  the  income  derived 
from  the  sale  thereof  at  a  rate  fixed  by  statute  is  insufficient  to  give 
a  fair  and  adeqtiate  return,  but  on  the  contrary,  occasions  a  deficit, 
if  proven  on  the  trial,  show  the  statute  to  be  unconstitutional  and 
void,  and  gives  the  court  jurisdiction  to  hear  and  determine  the  ques- 
tion of  the  validity  of  the  statute.  Bronx  Gas  k  K.  Co.  v.  Public  Serv- 
ice Commission   (N.  Y.  App.  Div.)   788. 

2.  By  demurring  orr  tenus,  the  defendant  admits  all  of  the  allega- 
tions made  by  the  plaintiff,  and  every  reasonable  intendment  and  pre- 
sumption must  be  made  in  favor  of  the  pleader.  Salisbnrj  &  S.  R.  Co. 
V.  Southern  Power  Co.  (N.  C.  Sup.  Ct.)  088. 

POLES. 

Distance  between  poles  of  electric  light,  see  Br.ECTBiciTY,  3. 
P.r.lMS»-20C. 
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POUCE  POV7XR. 

Police  power  of  state  to  regulate  public  utility,  see  Con4JTITUTION- 
AL  Law,  20. 

POSTHfO. 

rosttng  of  Hchedulew  under  PcnnsvlvaTiin  statute,  see  Rates,  39. 

POSTMASTER  GEKERAI*. 

Charac'tor  of  telephone  rates  ei^taUlished  by,  see  Rates,  74. 

POWER. 

Consideration  of  power  factor  in  fixing  electric  rates,  see  Rat1!:s, 
48. 

POWERS. 

Of  Commiasiona,  see  Commissions. 

Of  courts,  see  I'ol'Hts. 

Of  municipalities,  see  Mumcipalities. 

PREUlifflHART  EXPEKSES. 

Allowanfe  of,  as  an  overhead,  see  VAr.rATiox,  20. 

PRIMA  FACIE. 

Finding  of  fact  by  Commission  as  prima  facie  reasonable  under 
Oklahoma  Constitution,  see  Appeal  and  Review,  1. 

PRIVATE  CORPORATIONS. 

Declaring  private  company  to  be  common  carrier  by  Commission 
order  or  legislative  act  as  denial  of  due  process,  see  Consti- 
tutional Law,  3. 

PROCEDURE. 

Railroad  company  not  required  to  observe  local  forms  of  procedure 
before  abandoning  service  carried  on  at  a  loss,  see  Skhvice,  22. 

1.  In  a  proceeding  by  a  street  railway  company  against  a  bridge 
company  because  of  excessive  cJiilrgea  mads  in  piir»iiAiife  to  a  contTHet, 
the  Pennsylvania  Commission  will  not  pass  upon  any  infraction  by  the 
street  railway  company  of  terms  of  tlie  contract,  not  relating  to  the 
reasonableness  of  the  rates  charged.  Lehigh  Vajiiey. Transit  Co,  v.  Now 
Street  T.ridgt^  Co.  (Pa.)   198. 

2.  'ITie  question  of  rates  for  service  will  not  bc»  considercMl  npon 
a  citation  to  show  cause  for  alleged  ditterimination  regarding  ownershi]> 
of  meters  and  failure  to  make  Hervi<'«  connection.  Publio  Utilities 
Commission  v.  Henderson  County  Puij.  Service  Co.  (III.)  381. 

PROFANITY. 

Uisc<mnection  of  telephone  because  of  use  of  profane  language,  see 
Service,  48. 
P.U.K.1020C. 
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PROFITS. 

Excefis  profit  tax  as  a  charge  to  operation,  see  Rvtubn,  25. 

PROHIBITION. 

1.  A  writ  of  publication  may  be  granted  upon  the  Ruit  of  a  city 
to«  prevent  the  Public  Service  Commission  from  proet^eding  upon  a 
petition  asking  it  to  increase  street  railway  fares  beyond  the  amount 
lixed  in  its  franchise  as  a  condition  to  the  consent  to  the  use  of  the 
city  streets,  although  it  does  not  appear  Chat  the  Commi^^sion  has 
decide<l  to  increase  the  fares  nor  that  it  will  probably  assume  to 
change  them,  where  it  has  entertained  the  application  wiiich  is  solely 
for  an  increase  in  the  fares,  since,  having  no  power  to  grant  such 
increase,  it  has  no  right  to  subject  the  city  to  the  expense  and  incon- 
venience incident  to  such  a  proceeding.  People  ex  rel.  New  York  v. 
Nixon  (N.  Y.  Aj»p.  Div.)  396. 

PROMOTERS. 

Allowance  of  comi^ensation  for  conceivers,  see  Valuation,  27. 

PROPERTY  KOT  USED  OR  USSFUI.. 

Valuation  of,  see  Valuation,  35,  86. 

PROSPECTIVE  EARKINGS. 

Prospective  return  as  affecting  duty  to  make  extensions,  see  Skrv- 
ICE,  30-13. 

PROTECTION. 

Water  rates  for  fire  protection,  see  Rates,  96,  96. 
Protection  of  electric  wirea  in  iron  conduits,  see  Sbbvice,  27. 

PUBUC. 

Adequate  service  as  including  courtesy  to  pnblie,  see  Sbbticb,  0. 

PUBLIC  CONVENIEKCE  ANB  MECESSITT. 

Certificates  of,  see  Certificates  of  Convkniekcs  ahd  Nbcbbsitt. 

PUBUC  SERVICE  COBfiPANT  ULW. 

See  Statutes. 

PUBUC  UTIIilTIBS. 

J.  tn  ffeneralf  1,  2, 

11.  Whnt  constitutes  a  *'pubUc  utauy,^'  d-9. 
a.  Tcffts  of  ^a€u9,  S,  4. 
h.  Ck4tracier  of  rotnpatiy  or  person, 

1,  In  general,  S, 

2,  Mutual  companies,  6,  7. 

3,  Holding  companies,  S. 

4,  Pipc^Une  companies,  O, 
P.U.R,1920C. 
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See    ACTOMOBIUBS;    KleCTBICITY;     QaS;     HlUTiNG;    IKTSBURBAN    RAIL- 
WAYS;    ISUOATION;     AfUNICIPAL     PlAKTS;     NATURAL     GaB;     PIPE 

LiXBS;  Railroads;  Stbeett  Railways;  Telephones;  Wateb. 
See  also  Accounti.ng;  Appeal  and  Revisw;  Afpobtioivmsnt;  Cebtipi- 

GATES;     CoMMlSSiOKS;    CoiS'SOIJBATION,    MsaGBB^    AND    SALE;     COfl- 

sTrnrnoNAi.  Lu\w;  I>epbbciation  ;  Discbiminatiox  ;  Feancuises; 

InTEBCOBPORATE  REI.ATIONS;  MONOPOLY  AND  COMPETTriON ;   MUNICI- 

pALiTn:s;  Obdkrs;  Payment;  Rates;  Reparation j  Retubnj  Se- 
cuBirr  Issi-ES;  SEBncE;  Valuation. 

I.  In  getieral. 

Declaring    private  company  to  be  common  carrier  hy  CommiBsion  order 

or  legislative  act  as   denial  of  due  process,  see   Constitutional 

Law,  y. 
Police  power  of  state  to  regulate  public  utility,  see  Constitutional 

Law,  20. 
Validity  of  resi^^nation  of  directors  of  public  utilities,  see  Corporations, 

1. 
Right  of  meml»ers  of  town  board  to  grant  franchise  to  public  utility 

of  which  they  are  directors  and  stockholders,  see  Franchises,  4. 

1.  A  public  service  company,  in  its  broadest  sense,  is  a  partner- 
ship consisting  of  the  state  as  an  institution,  the  public  as  a  group 
of  customers,  and  the  company,  the  state  determining  the  extent  to 
which  the  company  may  go,  the  company  furnishing  the  facilities  and 
that  part  of  the  public  constituting  the  customers,  furnishing  the 
revenue  with  which  the  company  is  enabled  to  perform  its  service.  Re 
Cumberland  County  Power  &  Light  Co.  (Me.)  26. 

2.  Any  act  or  omission,  which  denies  a  public  service  company 
a  reasonable  appro.ximation  of  a  fair  deal,  has  its  immediate  and 
reflex  effect  upon  the  customers;  and  if  it  is  one  of  the  important  func- 
tions of  a  Public  Service  Commission  to  see  that  the  company  and 
its  patrons  are  treating  each  other  fairly,  no  lower  in  the  scale  stands 
the  duty  of  seeing  to  it  that  the  company  and  its  customers  are  each 
accorded  full  justice  by  every  outside  agency..  Re  Cumberland  County 
Power  &  Light  Co.  (Me.)   26. 

II.  What  conMitittes  a  **pubUc  utUitij.'' 

a.  TestH  of  status, 

8.  A  pipe  line  company  which  secures  land  for  its  right  of  way 
by  the  exercise  of  the  power  of  eminent  domain,  must  be  considered 
as  a  common  carrier  subject  to  state  regulation,  although  a  part  of 
the  way  secured  may  not  have  been  used  wlAn  the  line  was  laid.  Pro- 
ducers Transp.  Co.  v.  Railroad  Commission  (U.  S.  Sup.  Gt.)  574. 

4.  A  common  carrier  cannot,  by  making  contracts  for  future 
transportation,  or  by  mortguf^ing  its  property  or  pledging  its  income, 
prevent  or  postpone  the  exercise  by  the  state  of  the  power  to  regulate 
P,U.R.1920C. 
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the  carrier**  rates  and  practiceK:  nor  does  the  contract  clause  of  th« 
Constitution  interpose  any  olijwtion  to  the  exercise  of  that  power.  Pro- 
ducers Tranap.  Ck>.  v.  Railroad  Commission  (U.  -*>.  Sup.  Ct.)  574. 

b,  Chat'ai'ter  of  conipnny  or  pevtmn. 
1,  In  ge^Heval^ 

o.  A  water  plant  oonstrurted  and  operated  under  an  agroenient 
that  it  would  be  run  at  cost  to  consumers  until  a  mutual  corporation 
fould  he  organized  to  take  it  over,  is  not  a  public  utility  subject  to  the 
jurisdiction  of  the  California  Commission.  Ellis  v.  Schmidt  (Cal.) 
137. 

2.  Mutual  companiPH^ 

6.  The  telephone  lines  of  a  voluntary  association,  although  not 
organized  for  profit,  are  subjei-t  to  the  jurisdiction  of  the  Michigan 
Commission,  where  such  lines  were  constructed  ujion  the  public  high- 
way, and  are  subjix-t  to  municipal  control  and  regulation,  its  lines  are 
connected  with  the  switchboard  of  a  public  utility  telephone,  and  form 
a  part  of  a  continuous  system  of  public  telephone  lines.  Risley  v.  Red 
Stone  Independent  Teleph.  Co.  (Mich.)  878. 

7.  The  California  Commission  has  no  jurisdiction  over  a  complaint 
that  a  mutual  water  company  has  discontinued  servii^  to  a  consumer 
upon  his  refusal  to  comply  with  a  demand  to  become  a  stockholder. 
Stcnde  v.  Sierra  Verdugo  Water  Co.   (Cal.)    140. 

3»  HoldJng  companies, 

8.  TTie  Pennsylvania  Commission  has  no  jurisdiction  over  a  com- 
pany merely  l)ecnuse  it  owns  the  capital  stock  and  other  obligations 
of  a  street  railway  company,  where  it  is  not  itself  engajjed  in  street 
railway  operation.     Pittsburgh  v.  Pittsburgh  R.  Co.   (Pa.)   468. 

4,  Pfpp'line  cotnpanies, 

9.  A  pipe  line  company  which  has  voluntarily  devoted  ita  prop-, 
erty  to  the  use  of  the  public  in  transporting  oil,  is  a  common  carrier 
and  subject  to  regulation  by  the*  California  Commission.  Producers 
Transp.  Co.  v.  Railroad  Commission   (U.  S.  Sup.  Ct.)  574. 

PUMPS. 

Additional  cost  of  pumping  water  to  be  borne  by  additional  facili- 
ties, see  Rates,  94. 

PURITY. 

Purity  of  water  as  affecting  rates  for  domestic  use.  see  Rahes,  97. 
Impure  water  as  affecting  meter  charge,  see  Rates,  98. 

RAIUtOAD  OaHMISSIOK. 

See  Commissions. 
P.U.R.192(K:. 
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RAIUIOADS. 

Order  requiring  lighting  of  railroad  station  as  denial  of  due  proc- 
ess, see  Constitutional  Law,  6. 

Crossings  of,  sec^  C'ROiSSiNos. 

P^wci*  of  sUte  to  stop  interstate  trains,  see  Inikkstatk  Commkbok, 
1. 

Mandamus  to  enforce  order  requiring  conf^tniftion  of  interlock- 
ing device,  see  Mandami  s,  2,  3. 

Order  directing  railroad  company  to  construct  interli>eking  device 
as  autliori/jng  entrance  i*pon  piH)p<*rty  of  intersecting  rail- 
road,  see   0RDKR8,  1. 

Jurisdiction  of  Illinois  Commission  to  award  reparation  of  rail- 
road rates  while  under  Federal  control,  see  KATfcs,  3. 

Power  of  Nebraska  Commission  to  increase  the  statutory  maximum 
railroad  fares,  see  Ratks,  11). 

Construction  of  Nebraska  maximum  rate  statute,  see  Rates,  58. 

Ferry  rates  not  increased  merely  to  nutke  them  comparable  with 
rates  of  Fcnleral  controlled  railroads,  see  Return,  31. 

Company  not  to  be  requirtnl  to  operate  railroad  at  a  loss  because 
return  from  entire  business  is  reasonable,  see  RfrruiiN,  45. 

Effect  of  temporary  discontinuance  of  service,  see  Service,  20. 

Railroad  company  not  recpiired  to  observe  local  forms  of  procedure 
before  aban<loning  service  carried  on  at  a  loss,  see  Sebvjck^  22. 

Duty  of  railroad  company  to  construct  spur  tracks,  see  Skevice,  38. 

Stoppage  of  interstate  trains,  see  Service,  30. 

Annot^ition  on  railroad  rates,  p.  770. 

Discussion  whether  the  New  York  "full  crew  law"  wliich  is  ap- 
plicable to  railroads  of  "more  than  50  miles  in  length  within  this 
state,"  is  applicable  to  a  railroad  which  has  not  50  miles  of  continuous 
operati<m  in  the  state,  p.  81. 

1.  Hie  provision  of  §  54-a  of  the  New  York  Railroad  Law,  for- 
l»idding  the  operation  of  "any  train  other  than  a  freight  train,  of  five 
cars  or  more/*  witliout  the  specified  crew,  applies  to  passenger  and 
l)uggage  trains  of  live  cars  or  more,  and  not  to  trains  of  less  than 
live  cars.  Uegnan  v.  United  States  R.  Administration  (N.  Y.  2d  Dist.) 
77. 

2.  Men  who  liave  Ijeen  employed  between  twenty  and  thirty  years 
on  a  railroad  and  whose  faithfulness  and  entire  erticiency  stand  un- 
challenged on  the  rfx*ord,  cannot  be  held  to  Ik*  incompetent  on  the  mere 
fact  alone  that  their  names  do  not  appear  on  the  roster  of  a  railroad 
company  alleging  to  be  operating  in  valuation  of  the  "full  crew  law." 
Degnan  v.  United  States  R.  Administration   (N.  Y.  2d  Dist.)   77. 

RATE  BASE. 

Ascertainment  of,  see  Vamtatiow. 

Valuation  for  purpose  of  asi'ertaining,  see  Valuation,  6-18. 

RATEPAYER. 

See  CoNsrAiERs  and  PaTRONB. 
P.U.K.102()C. 
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RATES. 

1.  In  general,  1—4, 
1/.  Potcer  of  courtSf  5. 
til,  JurUdietiony  potrers^  and  duties  of  Commission,  0-94. 

a.  In  oenerdl^  6— P. 

h.  Statutory  power  to  flange  t*ontrae$  rates,  10—18, 

1.  In  general,   li^lS. 

Z.  Policy  of  Commission  as  to  change  of  franchise 
rate,  lO^tS. 
e.  To  increase  statutory  maxim.^4m,  rates,    19^   20. 

d.  To  fix  telephone  rates  for  hotel  guests,  21, 

e.  To  fix  temporary  rates,  22,  23, 

f.  To  fix  rates  for  service  to  municipal  plant,  24, 
IV.  Ponder  of  municipalities,  25, 

F.  Reasonableness  of  rates;  factors  to  be  considered,  29-34, 
o.  In  general,  26— 30,  , 

b.  Necessity  for  valuation,  31* 

c.  Cotnparison  of  rates,  32,  33. 

d.  Burden  of  proof  as  to  reaHonableness  of  rates,  34, 
VI.  Existence  of  franchise  or  contract,  36—37. 

a.  In  general,  35,  30. 

b.  Contraci»  as  binding  until  Commission  acts,  37. 
VII.  Rate  schedtilcs:  notice  of  i^hange,  fUing,  and  effective  date, 

3S,  39, 
VIII.  Discrimittation. 
IX,  Rates  of  particular  utilities,  40-98. 

a.  Briilges,  40. 

b.  Electricity,  41-51. 

1.  In  geiieral,  41,  42. 

2.  Rates  for  large  consumers,  43—45, 

3.  Length  of  use,  46. 

4.  Confiected  load  or  maximum  demand,  47— 49, 

5.  Bredkdoum  service,  50. 

6.  Electric  sign  service,  51, 

e.  Interurban  railway ,  52— 57m 

d.  RaUrooils,  58. 

e.  Street  railways,  59—72, 

1.  In  general,  59—63. 

2.  Zone  fares,  64—69, 

3.  Transfers,  70, 

4.  Commutation  and  ticket  fares,  71,  72, 
/•  Telephones,  73—93. 

1,  In  general,  73—76. 

2,  Number  of  subscribers  as  affecting  rateMf  77. 

3,  Measured  service,  7S, 

4,  All-night  service,  79, 

5,  Business  and  residence  rates,  SO,  81, 

6,  Hotel  gu€'sts,  82. 

7,  WaU  and  desU  teleptionesy  8a» 
P.U.R.1920C. 


Digitized  by  VjOOQIC 


INDEX.  1113 

RATES— <»w«wiMif<f. 

S.  liuitaliation  charges^  S4-^7, 

9.  Charge  for  change  of  name,  SS^ 

10.  Removal  chat^ges,  S9. 

11.  Reconncvtion  vliarge^  00> 

12.  Str itching  charges,  91. 

13.  Toll  cliargesf  92,  OS. 
g.  Water,  94^9S. 

1.  In  general,  94. 

2.  Fire  protection,  95,  90. 

a.  Unalittj  of  water  as  affeeting  rates,  97,  9S, 

I.  In  general. 

Right  of  city  jp*ftntin<»  a  street  railway  rate  franchise  to  appeal  from 
an  order  authorizing  an  increase  in  rates,  see  Appeal  and  Review, 
10. 

Fixing  rates  not  yielding  fair   return  as   denial   of   due   process,   see 

CoiTSTITrTIONAL  LaW,  4. 

New  York  statute  not  invalid  because  legislature  fixed  some  rates  and 
Commission  others,  see  Constitutional  Law,  7. 

Abundonmciit  of  street  railway  line  under  New  York  statute  as  im- 
pairment of  rate  franchise,  see  Constttutioital  I»aw,  9. 

To  be  sufficient  to  cover  depreciation,  see  Depbeciation,  2. 

Burden  of  proof  as  to  necessity  for  increased  rates,  see  Evii>bnce,  1. 

Payment  of,  see  Payment. 

Matters  at  issue  in  proceeding  by  street  railway  company  against  bridge 
company  for  charging  excessive  rates  in  violation  of  contract,  see 
Pbocedure,  1. 

Investigation  of  rates  not  made  in  proceeding  upon  complaint  as  to  dis- 
crimination regarding  ownership  of  meters  and  failure  to  make 
service  connections,  see  Proc^Eduke,  2. 

Ilcfund  of  ex(»es8ive  charges,  see  Repakation. 

Betterments  as  charged  to  capital  and  not  to  be  paid  for  out  of  rates, 
see  Return,  3h 

Ascertainment  of  value  for  rate  making,  see  Valuation,  6-18. 

Annotation  on  ratc»s  generally,  p.  768. 

1.  A  provision  of  the  l*enusylvania  Public  Service  Company  Law, 
which  contemplates  a  period  of  three  years  repose  following  rate  orders, 
should  not  lightly  be  set  aside.     Re  Bell  Teleph.  Co.   (Pa.)    103. 

2.  Differences  in  rates  which  exist  not  because  of  differences  in 
costs  but  rather  for  the  purpose  of  attracting  and  holding  business 
whicli  could  not  be  secured  by  the  maximum  rates,  can  only  Ik*  justified 
upon  the  ground  that  the  additional  busim^s  will  inure  to  the  benefit 
of  those  paying  the  maximum  rates.  Orange  v.  Athol  Gas  &  £.  Co. 
(Mass.)    1033. 

3.  Until  it  is  adjudicated  that  a  rate  is  in  fact  confiscatory,  the 
statute  establishing  it  must  be  held  binding  upon  the  utility.  Bronx 
Gas  &  K.  Co.  V.  Public  Service  Commission   (N.  Y.  App.  Div. )   788. 

4.  To  increase  a  rate  for  the  purpose  of  restricting  the  output  so 
r.U.R.1920C, 
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as  to  justify  the  inability  of  the  company  to  supply  reasonably  good 
service,  is  hostile  to  nil  principles  of  utility  regulation.  Whitehead  v. 
Niai,'ara  Falls  Gas  &  K.  h.  Co.  (N.  Y.  2d  Diet.)  264. 

It,  Pow€'r  of  conrin. 

Making  of  rates  a.s  a  judifial  fimrtion,  see  Appeal  axu  Kkvikw,  8. 
Kate  making  as  a  le^rislative  function,  see  CoNsxrn  tiokai,  J^w,  21,  22. 

Annotation  on  power  of  courts  to  fix  rates,  p.  769. 

6.  The  fixing  of  rates  is  not  a  judicial  function,  and  the  right  to 
review  the  conclusion  of  the  legislature  or  Commission  is  limited  to 
determining  whether  or  not  the  legislature  or  Commission  acted  within 
the  scope  of  its  authority,  or  the  order  is  without  substantial  founda- 
tion in  the  evidence,  or  a  constitutional  right  of  the  utility  has  been 
infringed  upon  by  fixing  rates  which  are  confiscatory  or  insufficient  to 
pay  the  cost  of  operating  expenses  and  give  the  utility  a  reasonable 
return  on  the  present  value  of  its  property.  State  Public  Utilities 
Commission  ex  rel.  iSpringlicId  v.  Springfield  Gas  ^  K.  Ca  (£11.  Sup. 
( t.)   640. 

HI.  JurisilictioHf  powertt,  an€l  duties  of  ComminHion* 

Constitutional  grant  to  Arizona  Couimisision  of  jurisdiction  over  rates 

and  service,  see  Commissions,  2. 
Power  of  Commission   to  change   franchise  or  contract  rate,  see  Con- 

STITUnOWAL  I^W,   11-19. 

Jurisdiction  of  Nebraska  Commission  over  refund  of  excessive  charges 
for  service  connections,  see  Reparation,  2. 

Annotation  on  power  of  Commission  to  fix  rates,  p.  769. 

Discussion  of  power  of  state  to  regulate  the  rates  of  public  utili- 
ties, p.  366. 

Discussion  of  power  of  state  to  control  rates  of  public  utilities 
through  the  exercise  of  its  police  powers,  p.  351. 

Discussion  of  power  of  state  to  rcigulate  properties  affected  with 
public  interest,  p.  352. 

Discussion  of  power  of  stiite  temporarily  to  suspend  exercise  of 
police  power,  and  authorize  municipality  to  establish  an  inviolable  rate 
contract,  p.  367. 

Statement  oT  rule  that  in  construing  a  statute  relating  to  the  sur- 
render by  the  state  of  its  power  to  fix  rates,  all  doubts  must  be  resolved 
in  favor  of  the  retention  of  tlie  power  by  the  state,  p.  356. 

a.  In  general, 

6.  It  is  within  the  jurisdiction  of  the  Maine  C<»mmis8ion  to  require 
a  water  company,  supplying  another  company  to  comply  with  the  statu- 
tory rate  for  such  service.  Re  Guilford  Water  Company's  Service 
Uates   (Me.  Sup.  Jud.  Ct.)  363. 

7.  The  power  of  the  Corporation  Commission  to  prescribe  rates 
P.U.R.1920C. 
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is  not  limited  to  complaiiits  filed,  but  is  inherent  in  the  authority 

delegated  to  the  Commisdion,  and'  the  only  question  of  notioe  that  can 

be  raised  by  a  public  utility  is  that  prescribed  lor  notice  and  hearing 

for  the  utility  itself.    Muskogee  Gas  &  £.  Co.  v.  State  (Okla.  8up.  Ct.) 

8U6. 

8.  Before  the  Massachusetts  Commission  can  establish  a  reason- 
aljle  rate  to  be  charged  by  a  utility,  it  munt  find  that  the  rate  being 
thari^i'd  by  the  utility,  is  unreasonable.  Re  Worceater  Contiol.  Street 
K.  Co.   (Masa.)   76.T 

9.  An  order  of  the  Ohio  Commission  ll^ng  a  maximum  rateJor  elec- 
tricity served  in  a  city,  entered  upon  an  appeal  by  the  utility  from  a 
muniripal  ordinance  fixing  a  noncompensatory  maximum  rate,  must  be 
reversed,  where  it  is  conceded  that  the  Commission  rate  is  too  high 
for  all  classes  of  service,  and  the  case  must  be  remanded  to  the  Com- 
mission to  fix.  as  prescribed  by  statute,  a  reasonable  rate  or  a  schedule 
of  rates  if  it  is  found  that  different  rates  should  be  provided  for  differ- 
ent classes  of  service,  although  no  complaint  had  been  made  against 
the  schedule  of  rates  as  filed  by  the  utility  under  Commission's  maxi- 
mum rate  order.  Cleveland  v.  Public  Utilities  Commission  (Ohio  Sup. 
Ct.)  713. 

h.  Statutory  potrer  to  change  contract  rates, 

t.  In  general. 

10.  Tlie  New  York  legislature  has  not  delegated  to  the  Commission 
power  to  increase  rates  fixed  b^  a  franchise  as  a  condition  to  the  right 
to  use  the  city  streets.  People  ex  rel.  New  York  v.  Nixon  (N.  Y. 
App.   Div.)    396. 

11.  The  North  Carolina  legislature  has  granted  to  the  Kailroad 
Commission  general  supervision  over  the  rates  of  street  railways,  in- 
cluding power  to  increase  or  lower  rates,  although  fixed  by  the  terms 
of  the  franchise  by  virtue  of  which  a  company  'was  occupying  the 
streets  of  a  city.  Re  Southern  Pub.  Utilities  Co.  (N.  C.  Sup.  Ct.)  907. 

12.  The  power  of  the  Maine  Commission  to  increase  rates,  notwith- 
standing a  rate  contract  between  a  municipality  and  a  public  utility 
is  not  affected  by  §  34  of  the  Utilities  Act,  providing  that  the  furnish- 
ing of  public  utility  service,  provided  for  in  any  contract  in  existence 
January  1.  1913.  shall  not  be  construed  as  const iiuting  a  discrimina- 
tlon.  Re  Guilford  Water  Company's  Service  Rates  (Me.  Sup.  Jud.  Ct.) 
363. 

13.  Lack  of  power  of  the  Maine  Commission  over  utility  rates  fixed 
by  existing  contracts  cannot  be  inferred  from  the  exception  of  con- 
tracts entered  into  prior  to  January  1,  1913,  under  §  34  of  chapter 
5.1  of  the  act  with  reference  to  discrimination.  Re  Searsport  Water 
Co.    (Me.  Sup.  Jud.  Ct.)    347. 

14.  A  coritract  fixing  rates  for  fire  hydrants  indefinite  as  to  time 
does  not  preclude  the  Virginia  Commission  from  fixing  other  rates  in 
a  proper  case,  notwithstanding  the  provision  of  the  Virginia  statute 
exempting  munieipal  contract  rates  from  regulation,  where  the  contract 
P.U.U.1920C. 
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IS  indefinite  as  to  time,  and  has  been,  in  effect,  terminated  by  the  utility 

in  lilinv  amended  rates.    Re  Roanoke  Water  Works  Co.  <V'a. )  745. 

15.  The  Ohio  Commission  has  power  to  fix  the  rates  for  a  gas  com- 
pany after  the  expiration  of  the  ten-year  period,  where  the  franchise 
lixes  the  rates  for  the  period  of  ten  years  and  provides  that  the  rate  is 
thereafter  to  be  "subject  to  the  pi'ovisions  of  the  statutes  in  the  state 
of  Ohio  in  such  case  made  and  provided."  United  Fuel  Gas  Co.  v.  New 
Boston  (Ohio)  404. 

2.  PoH(*ff  of  CinnfnistfioH  as  to  rhanffe  of  fr^Hehine  rale, 

16.  It  is  the  policy  of  the  Montana  Commission  not  to  disturb  mu- 
nicipal franchise  rates  unless  absolutely  necessary,  lie  Mission  Range 
Power  Co.  (Mont.)  56. 

17.  The  Missouri  Commission  will  hesitate  to  increaae  franchise 
rates,  where  the  franchise  contract  had  been  recently  entered  into,  pro- 
Tided  that  the  rates  contained  therein  should  not  be  modified  or 
chanpied  during  the  term  of  the  contract,  and  was  entered  into  at  a  time 
of  dinturbed  economic  conditions  incident  to  the  World  War.  Re  St. 
Joseph  Transmission  Co.   (Mo.)   670. 

18.  The  New  Jersey  Commission  will  not  exercise  its  power  to 
change  rates  fixed  by  ordinance  or  contract,  unless  it  appears  that  the 
rates  fixed  by  such  agreement  will  involve  such  loss  and  hardship  as 
to  make  it  impossible  for  the  company  to  render  safe,  adequate  and 
proper  service.     Re  liackensack  Water  Co.   (N.  J.)  160. 

e.  To  increase  statutory  maximum  rates, 

19.  Tlie  Nebraska  Commission  is  not  authorized  to  increase  rail- 
road fares  beyond  the  statutory  maximum  of  2  centa  a  mile,  with  a 
minimum  fare  of  5  cents.    Re  Omaha  &  S.  I.  R.  Co.  (Neb.)  897. 

20.  Wiien  a  rate  fixed  by  a  statute  has  been  held  invalid  as  con- 
fiscatory, a  provision  of  the  statute  creating  the  Commission  that  it 
shall  not  fix  rates  exceeding  those  fixed  by  a  statute,  is  abrogated  and 
the  powers  delegated  to  the  Commission  to  deal  with  caseA  where  no 
statutory  provision  exists,  come  into  full  force  and  effect.  Bronx  Gas 
&  E,  Co.  V.  Public  Service  Commission  (N.  Y.  App.  Div.)   788, 

if.  To  fix  t^e phone  rates  for  hotel  ffuests. 

21.  The  New  York  Commission  has  jurisdiction  to  regulat*  rates 
for  the  use  of  a  telephone  by  hotel  guests,  when  the  servi(»e  furnished 
is  in  t!u»  nature  of  general  telephone  service,  but  not  when  the  service 
is  merely  in  the  nature  of  a  hotel  facility  and  pertains  to  the  guests 
merely  as  guests.     Connolly  v.  Burleson   (N.  Y^  2d  Dist.)   243. 

e.  To  fix  temporary  rates, 

22.  The  rate>niaking  power  of  the  Corporation  Commisaion  is  not 
limited  to  any  particular  theory  or  methtxi;  and  the  Commission  may, 
if  it  has  the  necessary  facts  Ijefore  it,  prescribe  a  tempwary  achedule 
P.U.R.1020C. 
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ol  rates  to  be  efTcctiye  until  the  Commission  has  had  time  to  make 
an  investigation  and  a  valuation  of  the  property  of  the  public  utility,. 
Muskogee  GajB  &  K.  Co.  v.  State  (Okla.  8up.  Ct)  81)6. 

23.  The  legislative  power  of  the  Corporation  Commission  over  rates 
is  not  confined  to  prebcribing  permanent  rates,  but  may  be  exercised 
as  the  exigencies  of  the  time^  and  changing  conditions  demand,  and 
the  Corporation  Commission  has  authority  to  prescribe  temporary  rates 
when  the  necessity  therefor  is  apparent.  Muskogee  Gas  &  E.  Co.  v. 
State   (Okia.  Sup.  Ct.)   806. 

/.  To  px  rmten  for  service  to  municipal  plant, 

24.  Although  the  Idaho  Commii^siun  has  no  jurisdiction  over  mu- 
nicipal plants  as  such,  it  has  jurisdiction  to  fix  the  rates  which  a 
public  utility  shall  charge  for  standby  service  rendered  to  a  municipal 
plant.     Re  Utah  Power  &  Light  Co.  fidaho)   754. 

IV.  Poorer  of  mnnicipalUiea. 

Annotation  on  power  of  municipality  to  fix  rates,  p.  771. 

Di9CusHi<tn  of  rule  that  authority  of  municipality  to  make  binding 
rate  contracts  must  l)e  expressly  conferred,  p.  367. 

Statement  of  rule  that  surrender  by  state  of  power  to  fix  rates 
must  be  clear  and  unequivocal,  p.  355. 

Discussion  of  rule  that  doubts  must  l)e  resolved  in  favor  of  the 
continuance  of  the  govemmeDtal  prerogative  of  regulating  rates  on  the 
question  of  the  power  of  municipalities  with  reference  thereto,  p.  367. 

25.  A  municipality  cannot,  by  provisions  in  a  street  railway  fran- 
chise, limit  rates  for  travel  extending  outside  of  the  municipality.  Re 
United  Traction  Co.   (N.  V.  2d  Dist.)   510. 

r.  BeoHonablenetut  of  raten;  factors  to  he  conMOered. 

Discussion  as  to  the  distinction  between  private  and  public  service 
corporations  and  the  limitation  on  the  rates  which  a  public  service 
corporation  may  charge,  p.  6  48. 

a.  In  general, 

26.  A  corporation  engaged  in  a  public  service  or  a  person  devoting 
his  property  to  such  use  is  bound  to  remler  reasonably  adequate  serv- 
ice for  which  he  is  entitled  to  exact  a  fair  charge.  Bronx  Gas  L  E.  Co. 
v.  Public  Service  Commission   (X.  Y.  App.  Div.)    788. 

27.  A  just  and  reasonable  rate  is  necessarily  a  qiu»stion  of  sound 
business  judgment  rather  than  one  of  legal  formula,  and  must  often  be 
tentative  since  exact  results  cannot  be  foretold.  State  Public  Utilities 
Commission  ex  rel.  Springfield  v.  Springfield  Gas  &  £.  Co.  (111.  Sup.  Ct.) 
640. 

28.  llie  real  test  of  the  justice  and  reasonableness  of  any  rate  seems 
to  l)e  that  is  should  >ie  as  low  as  possible  and  yet  sufiicient  to  induce 
the  investment  of  capital  in  the  business  and  its  continuam^e  therein. 
P.U.R.11>20C. 
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{State  Public  Utilitiea  Commission  ox  rcl.  Springfield  t.  Springfield  G«« 

&  K.  Co.   (111.  Sup.  Ct.)  640. 

20.  The  rate  established  must  be  just  and  rcasonal>]«  both  to  the 
public  aiul  to  the  utility,  and  ordinarily  a  just  and  reasonable  rate  is 
one  which  yields  a  fair  return  on  the  investment,  and  is  not  greater 
than  the  service  is  worth.  State  Public  Utilities  Commission  ex  rel. 
Springlield  v.  Springfteld  tias  &  E.  Co.   (111.  Sup.  Ct.)   640. 

30.  Although  the  C^mmij*iiion  has  no  jurisdiction  over  rates  for 
natural  gas  sold  to  consumers  outnide  the  state,  yet  the  return  from 
such  rates  must  be  considered  in  fixing  local  rates,  so  as  not  to  require 
local  consumers  to  pay  more  than  a  fair  proportion  of  the  aggre*pite 
earnings  the  utility  is  entitled  to  receive.  Re  United  Fuel  Gas  Co.  (\V. 
Va.)  583. 

b.  yeveHHity  for  v€i1ufition. 

31.  Tliere  is  no  provision  in  the  Pennsylvania  Public  Service  Com- 
pany Law  nor  any  ruling  of  any  court  or  Commission  which  makes  it 
obligatory  for  the  Coniniission  to  determine  fair  value  as  a  rate  base 
befcire  it  can  reach  a  finding  as  to  what  constitutes  a  just  and  reason- 
able rate,  l^high  Valley  Transit  Co.  v.  New  Street  Bridge  Co.  (Pa.) 
198. 

c.  Comparison  of  rates. 

32.  In  determining  the  justice  and  reasonableness  of  rates,  no  bet- 
ter test  can  ordinarily  be  found  than  the  rates  customarily  charged  in 
localities  similarly  situated,  although  this  test  is  by  no  means  infallible. 
State  Public  Utilities  Commission  ex  rel.  Springfield  v.  Springfield  Gas 
&  K.  Co.    (111.  Sup.  Ct.)    640. 

33.  The  question  whether  proposed  gas  rates  are  reasonable  cannot 
1>«>  determined  by  a  mere  comparison  of  the  prices  of  (M)al  and  oil  in 
various  cities.     Seattle  v.  Seattle  Lighting  Co.   (Wash.)   864. 

d.  Burden  of  proof  oh  to  reanomMeneatt  of  rat-es. 

Discussion  of  presumption  of  reasonableness  of  rates  fixed  by  con- 
tract until  otherwise  determined  by  the  (Commission,  p.  359. 

34.  The  burden  of  proof  in  an  attack  upon  rates  that  have, been  in 
effect  for  years,  is  upon  the  complainant.  Pittsl)urgh  v.  Pittsburgh  R. 
Co.   (Pa.)   458. 

VI.  Exist fnice  of  f ranch  iae  or  rontrttrt. 

Annotation  on  effect  of  contracts  with  reference  to  rates,  p.  774. 

l)i<iCUssion  of  binding  effect  of  rate  contract  between  parties,  not- 
withstanding the  power  of  state  to  change  rates,  p.  370. 

Statement  of  rule  that  franchise  contracts  and  contracts  for  the 
supplying  of  water  or  other  utility  to  a  municipality,   in   which   the 
rates  are  fixed  for  the  public  service  rendered  are  valid  and  binding 
between  the  parties,  p.  355. 
P.U.R.1920C. 
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Statement  that  courts  are  not  inclined  to  a  construction  that  would 
make  a  franchise  rate  contract  indetinite  as  to  duration,  p.  920. 

a.  In  general. 

35.  Under  the  Ohio  laws,  an  ordinaiure  accepted  hy  a  gas  company, 
which  provided  that  the  company  mi/?ht  chai*ge  **any  rate  not  exceed- 
ing'* a  deHi{{uated  rate,  is  a  binding  contract  and  may  be  enforced 
by  the  mtinicipality  whether  ade()uate  or  not  and  an  appeal  to  the 
fonimission  can  avail  nothing.  United  Fuel  Gas  Co.  v.  Ordinance  No. 
618  (Ohio)  O.V3. 

30.  An  ordinance  rwjuiring  a  gas  company  to  render  certain  service 
for  munii'ipal  purpoflca  free  of  char^re,  is  in  violation  of  an  ordinance 
accepted  by  the  utility,  which  provides  that  the  company  may  charge 
"any  rate  not  exceeding'*  a  dcs*ignated  rate.  United  Fuel  Gas  Co.  v. 
Ordinance  No.  618   (Ohio)   553. 

l>.  Contvaets  as  binding  until  Comminnion  acts, 

Discusrtion  of  the  effect  of  filing  of  a  new  schedule  by  a  utility  on 
existinj>  contract  rates,  p.  359. 

37.  Neither  the  Maine  Public  Utilities  Act  nor  revised  statutes  chap. 
55,  §  16,  prohibiting  unjust  and  unreasonable  rates,  affect  the  validity 
of  any  existing  contract,  all  such  contracts  being  binding  until  the 
Commission  R\u\k  Uie  rates  <*ontained  therein  are  unjust,  unreasonable, 
or  insufficient,  and  legislation  creating  such  Commission  is  not  there- 
fore, retroactive  in  its  operation.  Re  Sear  sport  Water  Co.  (Me.  Sup. 
Jud.  Ct.)   347. 

r//.  Ratr  Hrhrdnles;  notice  of  change ^  flUtWi  ^"f^  effective  tlate. 

Annotation  on  filed  schedules,  effective  dat<».  etc.,  p.  775. 

38.  An  authorization  by  the  Wisconsin  (.'commission  for  an  increase 
in  rates  will  be  considered  as  canceled,  unless  the  new  rates  ^re  placed 
in  effect  as  provided  in  the  order,  the  authorization  not  continuing 
indelinitely.     Ke  T>eeds  Farmers  Tclcj)li.  Co.   (Wis.)   1013. 

39.  Complaints  alleging  that  proposed  chani-es  in  the  rates  of  utility 
were  not  p()sted  in  accordanco  with  the  provisions  of  the  statute  will 
be  disinisscdr  where  the  complainant^  had  actual  notice  of  the  change, 
and  filed  their  complaints  prior  to  the  effective  date  of  the  change,  so 
as  tA)  cast  the  burden  of  proving  tlie  reasonableness  thereof  onto  the 
utility.    Price  v.  Stnantom,  M.  &  B.  R.  Co.   (Pa.)  196. 

VIII.  DiHcrimination, 
Discrimination  in,  see  Discrimination,  1-16. 

IX.  Kates  of  jjartictdar  utiHties, 

Annotation  on  gas  rates,  p.  778. 
Annotation  on  heating  ratt^i,  p.  778. 
Annotation  on  natural  gas  rates,  p.  778. 
P.U.R.1920C. 
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a.  Bridges. 

40.  The  rates  charged  by  a  bridge  company  to  a  street  railway 
company  for  the  use  of  its  bridge  are  unreasonably  high,  where  they 
produce  more  than  one-half  of  the  return  of  the  bridge  company  which 
exceeded  what  tlie  Comrais^ion  deemed  to  be  a  reasonably  jnst  return, 
and  the  street  railway  company  did  not  use  more  than  one-third  of 
the  (Opacity  ol  the  bridge,  l^ehigh  Valley  Transit  Co.  v.  New  Street 
Bridge  Co.  (Pa.)   198. 

6.  KiertHciiy. 
1.  In  getterul. 

•  Annotation  on  electric  rates,  p.  775. 
Comparative  table  of  rates  per  kilowatt  hour  charged  by  certain 
small  utilities,  p.  86. 

41.  The  Idaho  Commission  approved  a  contract  for  street  li<;hting 
between  an  electric  company  and  a  municipality,  which  contaim^d  a 
provision  for  the  relation  back  to  the  date  of  the  beginning  of  service, 
the  rates  subsequently  to  be  fixed  by  the  Commission,  it  appearing 
desirable  to  install  a  new  syiTtem  of  street  lighting  at  once,  and  the 
detailed  inventory  and  valuation  of  the  system  not  having  been  com- 
pleted.    Re  Idaho  Power  Co.   (Idaho)   940. 

42.  Wliile  there  may  be  some  excuse  for  making  new  rates  and 
special  contracts  to  secure  electric  business  beyond  the  scope  of  ex- 
isting rates,  yet  there  can  be  no  justification  in  giving  any  advantage 
directly  or  indirectly  to  one  customer  not  offered  to  all  who  seek  the 
utility  service  under  like  conditions.  Orange  v,  Athol  Gas  &  £.  Co. 
(Mass.)    10:J3. 

2,  Itat^s  for  large  eonmimerm, 

43.  Special  rate  contracts  with  large  consumers  cannot  he  consid- 
ered objectionable,  wliere  there  is  no  evidence  that  such  contracts  throw 
a  burden  upon  the  other  customers.  Orange  v.  Athol  Gas  &  E.  Co. 
(Mass.)   1033. 

44.  Industries  separately  served  by  an  electric  company  should  be 
billed  separately  and  the  requirements  should  not  be  combined  so  as  to 
afford  the  advantages  of  reduced  rates  for  the  increased  consumption. 
Orange  v.  Athol  Gas  &  E.  Co.  (Mass.)   1033. 

45.  Rates  for  electric  power  supplied  to  large  industries  by  central 
stations  must  take  into  account  the  inevitable  periods  of  business  de- 
pression and  partial  or  complete  shutdowns  and  cannot  1>e  based  solely 
on  the  experience  of  years  of  plenty.  Orange  v.  Athol  Gas  &  E.  Co. 
(Ma.^s.)   1033. 

a.  Length  of  %t^e, 

46.  While  length  of  use  of  a  given  demand  has  an  influence  upon 
the  unit  costs  to  the  company  of  electricity  supplied,  yet,  unless  the 
r.r.K.1920C. 
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variations  in  use  are  marked,  their  influence  upon  costs  is  slight  and 
therefore  negligible  with  respect  to  the  great  majority  of  customers. 
Orange  v.  Athol  Gas  &  £.  Co.   (Mass.)   1033. 

4.  Connceied  load  or  ntaximuni  detnand, 

47.  A  connected  load  charge  is  equitable  as  a  service  charge  to  be 
paid  by  the  consumer  irrespective  of  the  current  consumed,  and  is 
intended  to  pay  for  tlie  depreciation,  insurance  and  taxes  on  the  por- 
tion of  the  equipment  devoted  exclusively  to  that  particular  consumer, 
the  utility  taking  the  ri^k  that  the  consumer  will  use  sufficient  energy 
to  pay  operating  expenses  and  return  on  the  investment.  Re  Plenty- 
wood  Kleetrio  Co.   (Mont.)   676. 

48.  It  is  desirable  and  even  necessary  for  the  proper  and  economical 
development  of  an  electric  company's  property  to  take  into  account 
in  the  rates  offered,  not  only  the  load  factor,  but  the  power  factor  of 
the  large  customer.s,  penalizing  any  failure  to  maintain  a  reasonably 
good  power  factor  and  offering  an  inducement  for  its  improvements. 
Orange  v.  Athol  (ias*  &.  K.  Co.    (Mass.')    lOS.'i. 

4U.  If  a  8te])-rale  method  of  a})plying  electric  power  rates  is  to 
be  continued,  the  method  should  I>e  related  to  the  customer's  load  as 
well  as  to  his  consumption  of  electricity.  Orange  v.  Athol  Gas  &  E. 
Co.   (Mass.)   1033. 

5.  BreaJcdoirn   servlfe, 

50.  An  electric  utility  cannot  l>e  compelled  to  furnish  break-down 
service  to  a  private  corporation  which  maintains  a  private  plant  and 
furnishes  electricity,  not  only  to  itself  and  its  tenants,  but  also  to 
other  consumers  in  the  same  block  to  whom  it  furnishes  service  in 
competition  with  the  utility.  People  ex  rel.  New  York  Edison  Co.  r. 
Public  Service  Commission   (N.  Y.  App.  Div.)  626. 

6,  Electric  sign  nervice, 

51.  An  electric  company  was  authorized  to  withdraw  preferential 
rates  afforded  to  electric  sign  maintenance  companies,  not  because  the 
rate  was  unduly  or  unreasonably  preferential,  but  because  the  interest 
of  the  general  public  did  not  require  the  retention  of  the  preferential 
rate.    Re  Union  Electric  Light  &  P.  Co.  (Mo.)  756. 

c.  tnU*ruvi}an   itiiUvay. 

62.  Rates  for  "disphtch  package  freight"  carried  by  interurban  rail-, 
ways  based  on  double  the  first  class  freight  rate,  and  comparable  With 
the  rates  chargad  by  the  American  Railway  Express  Company,  cannot 
be  said  to  be  unreasonable.  Kalamazoo  Motors  Corp.  y.  Michigan  R. 
Co.   (Mich.)   888. 

53.  In  fixing  excess  valuation  charges  for  "dispatch  package  freight" 
charged  by  an  interurban  i^ilway  company,  comparison  with  express 
rates  are  of  but  little  value,  since  the  amount  of  protection  furnished 
P.U.R.1920C.  71 
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the  property  while  in  the  hands  of  the  carrier,  is  not  at  all  comparable. 

Kalamazoo  Motors  Corp.  v.  Michigan  R.  Co.  (Mieh.)  888. 

54.  As  the  risk  to  the  carrier  in  handling  ''dispatch  package 
freight*'  is  much  greater  than  assumed  in  handling  ordinary  baggage, 
the  charges  applicable  to  excess  valuation  baggage  cannot  l)e  used  as 
a  basis  for  excess  valuation  charges  for  dispatch  freight.  Kalamazoo 
Motors  Corp.  v.  Michigan  R.  Co.   (Mich.)   888. 

55.  Excess  valuation  charges  on  dispatch  freight  should  bo  based  on 
the  carrier's  increased  liability  only.  Kalamay.oo  Motors  Corp.  v.  Michi- 
gan R.  Co.    (Mich.)   888. 

56.  The  Michigan  Commission  fixed  an  excess  valuation  charge  of 
25  cents  per  $100  or  a  fraction  thereof  for  "dispatch  package  freight" 
lH»yond  the  initial  value  of  $50.  Kalamazoo  Motors  Corp.  v.  Michigan 
R.  Co.    (Mich.)   888. 

57.  In  establishing  rates  for  "dispatch  package  freight**  carried  by 
an  interurban  railway,  the  Michigan  Commission  refused  to  limit  the 
value  of  property  which  might  be  shipped,  but  provided  that  the  car- 
rier should  not  be  liable  beyond  the  amount  of  $50  unless  a  greater 
value  was  declared  at  the  time  of  the  shipment.  Kalamazoo  Motors 
Corp.  v.  Michigan  R.  Co.   (Mich.)   888. 

d.  Ruilroads* 

Annotation  on  railroad  rates,  p.  779. 

58.  A  statute,  limiting  railroad  fares  to  2  cents  a  mile,  is  not  vio- 
lated by  a  schedule  establishing  a  zone  system,  where  the  fares  fixed 
from  zone  end  to  zone  end,  are  less  than  the  statutory  amount,  although 
passengers  getting  off  at  intermediate  stops,  may  be  obliged  to  pay 
more  than  the  statutory  rate  per  mile  for  the  distance  which  they  have 
actually  traveled.    Re  Omaha  &  S.  I.  R.  Co.   (Neb.)  897. 

e.  Street  railways. 

1,  In  general. 

Annotation  on  street  railway  rates,  p.  779. 

Discussion  of  duty  of  street  railway  company  to  take  a  large  view 
in  matter  of  developing  community,  p.  239. 

Statement  showing  plan  for  ^'fare  index  fund*'  and  varying  rates 
of  fare  dependent  upon  size  of  fund,  p.  321. 

Statement   showing   comparative   fares   on   street,   interurlmn,  and 
steam  railroads,  p.  11. 

Statement  showing  number  of  street  railways  that  have  received 
increased  rates,  p.  11. 

Discussion  of  the   failure  to  products  desired  results  of  increasea 
in  street  railway  fares,  p.  437. 

Statement  showing  number  of  cities  receiving  increased  street  rail- 
way  fares,  p.  437. 

50.  In  the  absence  of  special  or  peculiar  circumstances,  the  meas- 
ure of  just,  equitable,  and  reasonable  fares  for  street  railways,  is  the 
P.U.R.1920C. 
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cost  of  service  as  defined  in  the  statute,  under  which  the  roads  are 
operating  in  the  hands  of  the  public  trustees,  and  which  establishes  the 
test  of  fares  as  service  at  cost.    Be  Street  Railway  Fares  (Mass.)  228. 

60.  To  establish  a  fare  upon  a  street  railway  line,  which  will  result 
in  a  substantial  loss  to  the  company,  thus  overburdening  other  lines, 
is  opposed  to  tlie  general  principle  which  should  govern  the  subject, 
particularly  in  the  case  of  a  road  run  on  the  '^service  at  cost*'  plan. 
Re  Street  Railway  Fares   (Mass.)   228. 

61.  The  Pennsylvania  Commission  cannot  say  that  a  street  rail- 
»vay  fare  of  10  cents  cash  with  a  ticket  rate  of  7i  cents  used  by  a  very 
large  part  of  the  passengers,  is  prohibitive  per  ae,  and  a  complaint 
agHLnnt  such  rate  must  be  dlamisso'l  where  it  does  not  produce  a  larger 
gross  revenue  than  the  utility  is  entitled  to  receive.  Pittsburgh  v. 
Pittsburgh  R.  Co.   (Pa.)  458. 

62.  The  New  York  Commission  Second  District  authorized  an  in- 
crease in  street  railway  fares  of  from  6  to  7  cents  in  each  of  the  Tsones 
with  no  discount  for  tickets,  together  with  a  25  per  cent  increase  in 
the  commutation  rates  and  a  20  per  cent  increase  for  school  tickets. 
Re  Poughkeepsie  &  W.  Falls  R.  Co.  (N.  Y.  2d  Dist.)  906. 

63.  A  proviso  in  an  ordinance  waiving  rate  limitations  in  a  street 
railway  franchise  that  the  waiver  shall  not  be  of  any  effect  until  all 
of  cities  wherein  the  utility  operates  under  franchises,  limiting  the 
fare  to  be  '"collected  within  the  limits  of  such  municipality,"  shall 
suspend  the  operation  of  such  provisions,  has  no  application  to  a  city 
which  is  granted  a  franchise  containing  rate  restrictions  only  as  to 
travel  extending  outside  the  limits  of  the  municipalities.  Re  United 
Tra<tion  Co.   (N.  Y.  2d  Dist.)   519. 

2.  Zone  fares. 

Single  stret't  railway  fare  in  city  as  discriminatory,  see  Discbimina- 
TION,   13. 

Statement  that  there  is  no  practical  method  of  charging  for  street 
railway  service  on  a  mileage  basis,  p.  765. 

64.  £)very  plan  of  creating  a  street  railway  zone  system  leads  to 
some  dissatisfaction  which  cannot  be  eliminated  in  any  practical  way. 
Re  Worcester  Consol.  Street  R.  Co.   (Mass.)   763. 

65.  While  the  principle  of  a  single  fare  within  city  or  town  limits 
has  been  enunciated  by  the  Massachusetts  Commission  in  many  de- 
cisions in  the  past,  it  cannot  be  regarded  as  an  infiexible  rule.  Re 
Street  Railway  Fares   (Mass.)  228. 

66.  The  action  of  the  Massachusetts  Railroad  (Commission  in  ex- 
tending a  single  fare  street  railway  zone  to  remote  districts  of  the 
city,  is  not  ne<»e8sarily  a  precedent  for  subsequent  action  by  the  Com- 
mission, in  extending  the  single  fare  zone  to  territory  annexed  to  the 
city  11  f teen  years  after  the  railway  charter  had  been  granted,  particu- 
larly where  conditions  have  changed  very  rapidly  in  street  railway 
transportation  in  the  eighteen  years  which  have  elapsed  since  the  de- 
cision of  the  Commission,  and  where  the  resulting  ride  would  be  longer 
P.U.R.1920C. 
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than  any  ride  at  preftent  given  on  the  railroad.     Re  Street  Raihfay 

KareB   (Mass.)   228. 

67.  The  fact  that  a  recently  annexed  district  of  a  city  must  bear 
It  part  of  the  deficit  in  street  railway  operation,  is  not  sufficient  to 
require  the  company  to  extend  its  single  fare  zone  so  as  to  embrace 
that  district y  where  the  paying  of  the  deficit  is  merely  a  loan  and  is 
one  of  the  burdens  which  goes  with  the  benefits  of  being  u  part  of  the 
city,  and  other  districts  are  in  the  same  position  with  reference  to  the 
burden  of  the  deficit  and  the  fares  charged,  and  also  must  help  to 
bear  the  burden  of  the  deficit  of  street  railway  operation  in  the  dis- 
trict in  question.     He  Street  Railway  Fares  (Mass.)    228. 

68.  The  fact  that  suburban  residents  have  built  their  homes  with  the 
assurance  of  a  single  car  fare  to  and  from  the  city,  must  be  a  weighty 
consideration  in  the  proposed  change'  of  a  zone  point.  Com.  of  Virginia 
V.  Virginia  R.  &  Power  Co.   (Va.)    249. 

69.  In  locating  a  zone  point  of  a  suburban  electric  railway  in  ac- 
cordance with  the  principle  of  the  greatest  good  to  the  greatest  num- 
ber, the  advantages  to  the  3,000  to  3,500  residents  of  a  suburb  in  the 
payment  of  one  fare  to  reach  a  city  where  are  located  their  shopping, 
educational,  recreational,  and  other  interests,  should  outweigh  the  ad- 
vantages of  about  350  workmen  in  reaching  their  place  of  work  by  the 
payment  of  one  fare.  Com.  of  Virginia  v.  Virginia  R,  &  Power  Co. 
(Va.)   249. 

3.  Trannfers, 

70.  A  charge  for  street  railway  transfers  or  the  establishment  of 
a  zone  system  of  fares  would  be  unfair  to  patrons  who  liad  moved  out 
of  the  congested  districts  of  the  city  in  reliance  upon  the  established 
policy  of  the  company  to  charge  a  flat  rate  and  give  free  transfers.  He 
Nashville  R.  &  Light  Co.    (Tenn.)    1. 

4.  Comnnttalian    anil    tuiket   fares. 

71.  Street  railway  fares  were  fixcnl  at  7  cents  cash  fare,  with  tick- 
ets to  be  sold  in  quantities  of  10  at  65  cents.    Re  Tutwiler  (Tenn.)  298. 

72.  In  authorizing  an  increase  of  25  per  cent  in  commutation  street 
railway  fares,  the  New  York  Commission.  Second  District,  eliminated 
a  restriction  in  the  hours  in  which  such  commutation  tickets  might 
be  used.    Re  Poughkeepsie  &  W,  Falls  R.  Co.  (N.  Y.'^d  Dist.)  995. 

/.  Telephones. 
1.  In  geuei*al. 

Annotation  on  telephone  rates,  p.  780. 

73.  The  cost  of  interexchange  telephone  service  should  not  l)e  l>orne 
by  all  of  the  subscribers  of  the  company,  but  by  those  only  who  use  such 
service.     Re  Union  County  Telepb.  Co.  (Or.)   1002. 

74.  The  increased  telephone  rates  established  by  the  Postmaster 
Cteneral  were  not  predicated  upon  a  consideration  of  factors  which 
P.U.R.1920C.. 
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public  utility  bodies  are  required  to  weigh  in   fixing  rates,  or  in  de- 
termining allowable  gross  revenue.    Re  Bell  Teleph.  Co.  (Pa.)  103. 

T.l.  Tlie  Indiana  Commission  at  the  request  of  a  telephone  company 
and  a  large  number  of  its  patrons  rescinded  its  order  increasing  tele- 
phone rates,  although  it  had  been  shown  that  the  company  was  in 
net^  of  greater  revenues  and  the  Commission  beliered  that  its  action 
would  result  in  inferior  service.     Ro  Hazelton  l^leph.  Co.    (Ind.),  »ttt5. 

76.  The  Indiana  Commission  refused  to  approve  short  term  tele- 
plione  rates  in  addition  to  service  connection  charges  for  sub«cril)er8 
who  take  sei-viee  for  term  of  less  than  one  year.  Re  Lafayette  Teleph. 
Co.   (Ind.)   9.15. 


2,  XHtitbev  of  suhHci*iher»  an  affecting  rate«. 

77.  A  telephone  company,  having  1800  subscribers,  is  not  entitled  to 
as  large  a  rate  as  a  competing  company  serving  5,000  subscribers  in  the 
same  community,  since  the  value  of  the  service  is  not  so  great.  Re 
Shreveport  Home  Teleph.  Co.   (La.)  499. 

3.  MeaHuved  seiwice. 

Discussion  of  reasonableness  of  schedule  of  measured  telephone  serv- 
ice fixed  by  the  Commission,  p.  130. 

Discussion  of  the  principle  of  measuring  telephone  service  and  the 
operation  in  effect  of  such  service  in  large  and  small  exchanges  and 
the  discrimination  resulting  from  flat  rates,  p.  124. 

78.  A  properly  designed  schedule  for  measured  service  telephone 
rates  should  recognize  at  least  three  elements:  (1)  There  should  be 
a  minimum  charge  suflkient  to  guarantee  that  the  very  small  user  will 
not  be  furnished  with  equipment  and  with  the  advantages  of  the  com- 
pany's readiness  to  serve  at  the  expense  of  other  users  in  his  class  or  in 
other  c1hs8<^:  (2)  there  should  be  a  message  rate  for  traffic  in  exces 
of  the  guaranteed  minimum  which  rate  should  be  sufficient  to  carry 
the  direct  cost  of  handling  the  message  and  fixed  charges  such  as  are 
involved  in  the  average  of  the  traffic  which  is  not  strictly  of  an  off  peak 
nature;  (3)  there  should  be  another  step  in  the  schedule  which 
should  provide  a  somewhat  lower  rate  per  message  as  traffic  increases 
in  recognition  of  the  fact  that  after  a  certain  point  is  reached  increased 
traffic  is  necessarily  of  an  offpeak  nature  and  as  such  should  carry 
somewhat  less  in  the  way  of  fixed  charges.  Re  Wisconsin  Teleph.  Co. 
(Wis.)   116. 

4.  AU-niffht  it€irviee, 

79.  Any  increase  in  rates  ncQessary  to  enable  a  small  telephone  plant 
to  render  all-night  service  should  be  borne  by  the  rural  and  residence 
subscribers,  since  such  service  would  be  of  no  practical  advantage,  to 
the  business  subscribers.     Re  Quiuton  Teleph.  Co.   (Okla.)   739. 
P.U.R.1920C. 
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a.  B%tMneHs  and  renidetiee  rates. 

80.  A  telephone  company  should  file  a  rate  for  buHinet^s  telephones, 
•ince  a  telephone  for  strictly  bustneasi  use  is  worth  more  to  the  u^ers 
than  one  located  in  a  residence.    Reed  v.  China  Teleph.  Co.  (Me.)  086. 

81.  The  Indiana  Commission  disapproved  a  rule  of  a  telephone 
company  clattsifying  as  business  telephones  all  service  rendered  to 
other  than  bona  fide  residences,  except  churches  and  lodges  which 
have  no  club  features  in  connection  therewith,  which  have  no  assembly 
rooms  open,  and  which  do  not  hold  meetinji^s  more  than  twios  a  week, 
since  such  a  rule  aimed  against  eolleire  fraternities  and  boardinie 
houses  was  difficult  if  not  impossible  of  application  without  descrimi- 
nation.     Re  Ijafnyette  Teloph,  Co.   (Tnd.)  955. 

0.  ItotH  gupftin. 

82.  A  hotel  has  no  right  to  make  a  charge  to  its  guests  for  the  use 
of  telephones  in  addition  to  the  scheduled  rate  of  the  utility,  where  the 
service  rendered  to  the  guests  is  in  the  nature  of  general  telephone 
service,  but  may  charge  for  such  service  as  is  purely  in  the  nature 
of  a  hotel  facility  and  pertains  to  the  guests  solely  as  such.  Connolly 
V.  Burleson   (N.  Y.  2d  Dist.)   243, 

7.  Wnll  antl  denk  telephones. 

83.  A  telephone  company  should  file  a  reasonable  rate  for  telephone 
desk  sets,  since  this  type  is  of  recognized  convenience,  and  should  be 
furnished  to  a  patron  if  he  is  willing  to  pay  the  difiference  in  rates. 
Reed  v.  China  Teleph.  Co.  (Me.)   386. 

S.  InHtaUatian  charges, 

Disoustsion  of  reasons  for  adopting  rule  relative  to  telephone  in- 
stallation charges,  p.  410. 

Discussion  of  cost  covered  by  telephone  installation  cliarges,  p.  410. 

Discussion  of  additional  plant,  commercial,  and  traffic  costs,  as 
juf^tifying  telephone  installation  charges,  p.  412. 

Disoussion  of  objection  to  requiring  all  new  telephone  subscribers 
to  pay  an  installation  charge,  p.  414. 

Disoussion  of  method  adopted  to  place  special  cost  of  insiallatio'i 
and  discontinuance  onto  short  term  subscribers,  p.  413. 

84.  Telephone  companies  may  well  be  viewed  in  a  different  light 
from  other  utilities  with  respect  to  charges  in  relation  to  service  con- 
nection, since  these  utilities  furnish  certain  equipment  on  the  consumer's 
premises,  and  furthermore,  the  condition  of  this  e<|uipmcnt  affc(>ts  not 
only  the  service  afforded  the  subscriber  himself,  but  also  every  other 
subscriber  with  whom  he  may  talk.  •Re  Almond  Teleph.  Co.  (Wis.) 
407. 

86.  Tile  service  furnished  to  a  telephone  subscril)er  is  not  complete 
in  itself,  but  the  records  of  the  company  must  be  kept  up  to  the 
P.U.R.1920C. 
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itiiniito  as  new  subscriberg  are  added  or  as  existing  subscribers  change 
location  or  telephone  number,  since  the»e  records  must  be  available 
for  the  use  of  all  other  subscribers  to  the  service.  He  Almond  Teleph. 
Co.    (Wis.)   407. 

86.  The  Wisconsin  Conrimi.«»sion  adopted  the  rule  that  a  telephone 
installation  charge  is  equitable,  but  such  charge  is  to  be  credited  to 
a  sul>acriber  who  remains  continuously  a  subscriber,  for  a  period  of  not 
less  than  two  years,  a  change  in  location  not  affecting  his  right  to 
such  credit.     He  Almond  Teleph.  Co.   (Wis.)   407. 

87.  Special  equipment,  installed  at  the  request  of  a  proposed  tele- 
phone subscriber,  should  be  paid  for  by  him  on  the  basis  of  cost,  but 
no  charge  should  be  made  for  standard  equipment  for  installations, 
either  as  to  labor  or  materials^  over  and  above  the  authorized  service 
connection  charge.  Re  Platte  County  Independent  Teleph.  Co.  (Neb.) 
72. 

fP.  Charge  for  change  of  name. 

Discussion  of  cost  underlying  charge  for  change  of  name,  p.  412. 

88.  Although  a  charge  for.  a  change  of  name  by  a  telephone  com- 
pany is  correct  in  theory,  it  is  better  policy  to  have  the  cost  of  this 
kind  of  service  covered  by  the  general  rate  schedule,  since  the  service 
furnished  is  one  involving  operations  which  the  subscriber,  as  a  gen- 
eral thing,  does  not  understand,  and  for  which  he  sees  no  direct  work 
performed.    Re  Almond  Teleph.  Co.  (Wis.)  407. 

1 0 .  Rent  oval  /'It a  vges. 

Statement  as  to  past  attitude  of  Wisconsin  Commission  as  to 
charges  for  moves,  changes,  and  new  installations  of  telephones,  p.  412. 
.80.  The  services,  furnished  by  a  telephone  company  ifi  moving  a 
telephone  instrument,  are  of  a  special  nature  which  are  properly 
chargeable  directly  to  the  subscriber,  but  are  not  to  be  applied  except 
where  there  is  an  actual  removal  and  reinstallation,  or  removal  and 
installation  of  the  telephone.     Re  Almond  Teleph.  Co.   (Wis.)   407. 

11,  IReeonnection  charge, 

90.  The  Federal  rules  did  not  justify  a  charge  of  $1.50  for  recon- 
nect ion  of  subscribers  who  have  been  cut  off  from  service  for  failure 
to  pa}^  bills  promptly,  and  a  charge  of  $1  for  such  service,  authori74Hl 
by  the  Nebraska  Commission,  was  held  to  be  the  legal  charge  there- 
for.    Re  Platte  County  Independent  Teleph.  Co.    (Neb.)    72. 

12,  SwUching  charges, 

91.  A  rate  of  $o  per  telephone  per  annum  for  switching  privately 
owned  lines  should  be  raised  to  at  least  $7.50  per  telephone  per  annum, 
where  the  company's  operating  expense  is  approximately  $10  per  tele- 
phone.   Re  Clifton  Forge  Mutual  Teleph.  Co.   (Va.)  252. 
P.U.R.1920C. 
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13.  Toll  elmrgea, 

DiscuBftion  of  prupoHitiou  that  toll  rates  should  carry  the  toll 
messa^efl  from  toll  Ijoard  to  toll  board  and  that  no  part  of  the  local 
plant  should  be  ap(K)rtioned  to  the  toll  system,  p.  121. 

92.  A  division  of  the  telephone  toll  cliarges  between  the  American 
Telephone  &  Telejfraph  Company  and  its  subsidiary,  by  which  the 
originating  station  of  the  latter  receives  2.>  per  cent  of  the  amount 
paid  up  to,  but  not  exceeding,  30  cents  per  message,  is  unfair  to  the 
subsidiary  company,  where  the  average  charge  per  message  is  $1.46 
and  the  service  performed  by  the  parent  company  consists  of  trans- 
mission over  the  wire  alone,  as  the  receiving  station  gets  no  commis- 
sion for  its  service.    Re  Central  U.  Teleph.  Co.  (Ohio)  534. 

93.  While  a  toll  charge  between  any  two  exchanges  is  desirable  in 
the  interest  of  better  service  and  more  equitable  distribution  of  charges 

>  in  proportion  to  use,  such  a  charge  is  lui  necessary,  when  another  com- 
pany affords  good  pay  service  between  the  same  towns,  and  the  patrons 
may  choose  between  unsatisfactory  free  service  and  quick  pay  service, 
and  the  financial  situation  does  not  require  such  a  charge.  Re  Clifton 
Forge  Mutual  Teleph.  Co.   (Va.)   2.32. 

0.  Water. 

1,  In  0^itei*ul* 

Annotation  on  water  rates,  p.  781. 

94.  In  establishing  a  schedule  of  flat  water  rates  for  a  company 
which  was  in  need  of  greater  revenue  and  which  had  to  pump  a  con- 
siderable portion  of  it«  wat^r,  the  Maine  Commission  increased  the 
rates  for  the  additional  facilities,  such  as  bathtubs  and  lavatories 
rather  than  for  the  first  faucet,  upon  the  theory  that  the  greater  ex- 
pense of  pumping  should  be  proportionately  borne  by  those  customers 
who  have  the  larger  use  for  water.  Re  Warren  Water  Supply  Co.  (Me.) 
875. 

2.  Fire  protrrtion. 

95.  A  rate  for  water  for  fire  protection  should  be  based  upon  the 
extent  of  the  territory  protected  and  the  value  of  the  property  covered, 
rather  than  upon  the  number  of  hydrants  installed,  since  the  number 
of  hydrants  installed  is  a  matter  to  be  determined  by  the  municipality. 
Re  Presque  Isle  Water  Co.   (Me.)   976. 

96.  Fire  protection  service  should  bear  from  28  to  32  per  cent  of 
the  gross  revenues  required  by  a  water  company  rendering  both  public 
and  private  fire  protection.     Re  Presque  Isle  Water  Co.   (Me.)   976. 

3.  Quality  of  water  as  affeeting  rates. 

97.  In  establishing  a  schedule  of  water  rates  for  a  company  fur- 
nishing water  not  fit  for  internal  use  until  carefully  boiled,  the  Maine 
P.U.R.1920C, 
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Commission  reduced  the  rate  for  the  first  faucet  and  for  each  additional 
faucet,  leaving  the  other  rates  as  tixed  by  the  company,  on  the  theory 
that  the  water  was  satisfactory  for  other  services,  including  fire  pro- 
tection.   Be  Presque  Jsle  Water  Co.  (Me.)  976. 

98.  A  consumer  should  not  be  obliged  to  pay  for  water  unfit  for 
liis  use,  and,  therefore,  he  should  be  put  on  a  flat,  rather  than  a  meter 
baitis  where  the  water  supplied  to  him  contains  so  much  sediment  that 
a  considerable  quantity  has  to  be  drawn  before  the  water  is  fit  for 
domestic  use.    Shreffler  v.  Lewiatown-Reedsville  Water  Co.  (Pa.)  189. 

REAL  ESTATE. 

Transfer  of  utility^ for  purpose  of  aiding  sale  for  real  estate  not 
authorised,  see  Sale,  1. 

BEA90irABI.BNE88. 

Finding  of  fact  by  Commisnion   as  prima  facie  reasonable  under 

Oklahoma  Constitution,  see  Appkal  and  Review,  1. 
Reason ablencss  of  rule  requiring  payment  of  unpaid  bills  of  former 

owner  or  occupant,  see  Payment,  6. 
Of  rates  generally,  see  Rate.s. 
Finding  of  unreasonableneHs  of   rate   necessary  before   action   by 

Massachusetts  Commission,  see  Rate«,  8. 
Of  return  generally,  see  Reti^rn. 
Distinction  between  confiscation  and  reasonableness,  see  Return, 

53. 

Annotation  on  reasonableness  of  return,  p.  545. 

RECEIVERS. 

Duty  of.  Commission  to  prevent  utility  from  going  into  hands  of 
receivers,  see  Return,  3. 

RECONNECTING  CHARGE. 

Charge  for  reconnecting  electric  meter,  see  SbkTicb,  28. 
Telephone  reconnect  ion  charge,  see  Rates,  90. 

Reconnection  charge  after  disconnection  of  telephone  because  of  Use 
of  profane  language,  see  Service,  49. 

RECORD. 

Certification  of  evidence  and  record  on   appeal  tmder  Oklahoma 
Constitution,  see  Appeal  akd  Review,  12-14. 

RECORIMi. 

Accounting  records,  see  Accountinq. 

REiynCRD  RATES. 

See  Discrimination. 

REFUNB. 

Of  overcharges,  see  Rcparation. 
P.U.R.1920C. 
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BSMEOEB8. 

8ee  Appeal  and  Rrview;  Manvamcs;  Prohibition. 

BBPAIB8  AND  B£PLAC£ME]IT8. 

Replacements  to  be  charged  against  deprceiation  fund,  see  Return, 
19. 

KJBPABATION. 

/.  In  general,  1, 
li,  JuHmllcti€ffi  of  CommiMMionf  2,  3. 

1.  In  getteral. 

1.  Reparation  for  the  payment  of  excessive  rates  can  only  be 
allowed  when  the  ratepayer  has  l)een  actually  damaged,  l^higfa  Val- 
ley Transit  Co.  v.  New  Street  Bridge  Co.  (Pa.)   198. 

//.  JuHndirtion   of   CommiHHion. 

2.  Tlie  Nebraska  Commission  has  no  jurisdiction  to  order  repara- 
tion for  evercharges  for  materials  used  in  making  service  connections, 
since  such  charges  are  not  rate  charges.  Re  Platte  County  Independent 
Telcph.  Co.   (Neb.)   72. 

3.  The  Illinoiri  Commission  is  without  power  to  make  an  effective 
order  in  proceedings  on  a  complaint  against  rates  charged  by  a  railroad 
company,  which  were  in  force  on  February  29,  1920,  and  which  had 
not  been  reduced  by  the  Interstate  Commerce  Commission.  Stein  v. 
(Chicago  &  A.  R.  Co.    (111.)    203. 

BEPUkCEMENTS. 

See   I{KPAIR8  and  RlSPLACEliBNTS. 

REPORTS. 

See  Accounting. 

REPRODUCTION  COBT. 

As  basis  of  return,  see  Return,  9. 

As  measure  of  fair  value,  see  Valuation,  11-16. 

REPRODUCTION  COST  LESS  DEPRECIATION. 

Not  sole  measure  of  value,  see  Valuation,  9. 

RESAUS. 

Excessive  cost  on  resale  as  not  justifying  discrimination,  see  Di» 

CRIMINATION,   5. 

RESERVES. 

Depreciation   reserve,   see   DRPREriATiON.   14-20. 

Annotation  on  depreciation  of  depreciation  reserve,  p.  511. 
P.U.R.1920C. 
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B£SII>ENC£  TELEPHONES. 

All-night  telephone  service  to  be  borne  by  rural  and  residence  sub- 
scribers and  not  by  bu^inesH  Hiibscribers,  see  Ratkk,  79. 

Distinction  between  resideuce  and  businesa  telephone  rates,  see 
Kates,  80,  81. 

RSSIGKATION. 

Validity  of  refii;,niation  of  directors  of  public  utilities,  see  Corpora- 
tions, 1, 

KE8  JUDICATA. 

Denial  of  review  as,  see  Judgmknts,  2. 

BESOBT8. 

Return  from  summer  resort  not  to  be  considered  in  fixing  return 
oi  interurlmii  railway,  see  Keturn,  49. 

KETUBN. 
/.  In  ffen(*ralf  1,  2. 
MI,  Pfy^revH  and  dntien  of  Commission ,  S^S. 
til.  Banis  uptnt  irhU'h  rvtuvH  in  to  be  (^omptited,  7— iO. 
IV.  (ii'osit  hwome;  nonopevating  income^  11,  12. 
V.  Connlderatlon  of  operating  ejrpenMefft  18^2S. 
a.  in  ge9tet*al,  !•?— iC. 

h.  CoHt  of  acquiring  natural  gan  property,  17,  18, 
r.  RepaiVH,  replaretnimtM,  and  niaintenanee,  19, 

d.  Salaries,   honuMen,  jpeiwtan*,  Vfr.,   20,  21, 

e.  Alloivatwe  for  deitreciation,  22,  23. 

f.  Tajren,  24,  25, 

1,  In  general,  24. 

2.  Federal  income  taxes,  35, 

g.  Payment  to  holding  or  parent  com^panyf  20* 
h.  Uncollectible  accounts,  27, 

i.  Boml  €liscount  and  interest,  28, 
VI,  Reasonableness  of  return,  20^06, 

a.  In  general,  29~^1. 

b.  Factors  to  be  considered,  32-^44, 

1.  In  gcnci^l,  32. 

2.  Efficiency  of  managcm€*nt  ami  character  of  service, 

33-39. 

3.  Value  and  cost  of  serricc,  40, 

4.  Attraction  of  capital  and  maintenance  of  credit,  41, 

5.  Past  earnings  or  deficits,  42,  43, 
e.  Character  of  locality,  44. 

e.  Return  as  a.  whole,  46— &0, 

d.  War  conditions;  emergency  relief,  51,  &2, 

e.  Confiscation,  33,  64. 

/•  Reasfknatdeness  of  particular  am%ut%lm,  6{^-^6, 

1.  Automobiles,  66. 

2,  Electricity^  66, 
I'.U.R.1920C. 
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3.  GoM,  ar^-eo, 

4.  Intemrban  raSUraySf  Bl^ 

5.  Street  raihcayn,  6*^,  63, 
9,  Telephones,  04t, 

7,  Water,  ea, 

fixing  rates  not  yielding   fair   return   as   denial  of  due   process,  see 

CoNSTirrTioxAL  T-AW,  4. 
Right  of  street  railway  to  earn  profit  on  sale  of  surplus  electricity,  see 

Inteboorporate  Kelatioxs,  1. 
Prospective  return  as  affecting  duty  to  make  extensions,  see  Skkvice, 

10-13. 

Annotation  on  allowance  of  dividends  in  fixing  return,  p.  552. 

J.  In  general. 

Annotation  on  return  generally,  p.  541. 

1.  The  Utah  CommisHion,  in  authorizing  a  specified  retnrn,  does  not 
undertake  to  guarantee  any  rate  of  return,  since  to  do  so  might,  in 
some  cases,  lead  to  inefficiency  and  extravagance  in  operation.  Re  Utah 
Gas  &  Coke  Co.  (Ut&h)  854. 

2.  A  gas  utility  which  has  created  a  market  for  gas  to  industrial 
consumers  is  entitled  to  a  return  sufficient  to  compensate  it  for  the 
loss  of  revenue  from  such  industrial  users  whom  it  is  unable  to  care 
for,  due  to  shortage  of  supply  which  requires  deliveries  to  other  utili- 
ties to  care  for  domestic  and  other  prior  demands.  Re  Midway  Gas  Co. 
(Cal.)  624. 

II,  Pawers  and  duties  of  ConvnUssion, 

Annotation  on  power  of  Commission  over  return,  p.  542. 

Statement  that  Tennessee  Commission  has  power  to  fix  emergency 
rates  without  making  appraisal,  p.  3. 

Discussion  of  duty  of  Commission  upon  application  to  fix  emer- 
gency rates,  p.  4. 

S.  Upon  a  showing  that  a  utility  must  receive  a  larger  return  or 
go  into  the  hands  of  a  receiver,  the  law  contemplates  that  the  Tennessee 
Commission  shall  give  relief  to  the  utility,  and  render  the  same  service 
to  the  public  that  would  be  rendered  upon  an  appeal  to  the  courts.  Re 
NaHhville  R.  &  Light  Co.   (Tenn.)   1. 

4.  It  is  tlie  duty  of  the  Commission  in  its  regulatory  character 
to  see  that  the  investors  of  public  utilities  receive  adequate  remuner- 
ation for  the  service  which  they  render  to  the  public  and  that  tb^ 
patrons  receive  proper  and  efficient  service,  and  this  duty  is  just  b^ 
important  as  the  corresponding  duty  of  prote(;ting  the  patrons  against 
extortionate  rates.    Re  Hazelton  Teleph.  Co.  (Ind.)  966. 

5.  The  Virginia  Commission  does  not  pass  upon  salary  questions 
as  betw^een  the  stockholders  and  the  officers  of  a  corporation,  but  when 
the  public  is  called  upon  to  pay  in  increased  rates  salaries  which  con- 
P.U.R.1920C. 
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Btitute  too  heavy  a  burden,  it  is  the  duty  of  the  Commission  to  take 

note  thereof.    Re  Clifton  Forge  Mutual  Tteleph.  Co.   (Va.)   262. 

6.  It  is  the  policy  of  the  Washington  Commission,  in  trying  times, 
to  save  legitimate  investment  in  utility  properties  from  ruin,  preserve 
the  necessary  public  service  to  the  people,  and,  at  the  same  time,  be 
just  and  fair  to  the  patrons  who  pay  the  price.  Weuatehee  v.  Central 
Washington  Gas  Co.   (Wash.)  871, 

i//.  Basis  up<nt  %rhich  retuiti  is  to  be  computed* 

7.  By  a  pliysical  valuation  alone  can  a  scientific  basis  for  rate- 
making  purposes  be  arrived  at.  Re  Mission  Range  Power  Co.  (Mont.) 
56. 

8.  The  Virginia  Commission  bases  the  return,  to  be  allowed  a  util- 
ity, on  the  fair  value  of  the  property  used  and  usable  for  the  i)urpose 
of  serving  the  public,  and  is  not  concerned  with  the  amount  of  stock 
and  bonds  outstanding,  and  does  not  figure  the  interest  or  discount  on 
Kecurities  in  the  operating  expenses.  He  Roanoke  Water  W^orks  Co.  ( Va. ) 
745. 

9.  Present  rates  should  not  be  based  upon  the  cost  of  reproducing 
property  under  prevailing  abaormal  prices,  it  being  sufficient  to  refer 
to  the  payment  of  fixed  charges  upon  them  when  such  capital  expen- 
ditures have  beeb  incurred.  Re  Milton  k  M.  Junction  Teleph.  Co. 
(Wis.)   110. 

10.  The  Pennsylvania  Commission  will  not  regulate  small  auto  bus 
lines  under  the  same  standards  of  valuation  and  return  that  apply  to 
utilities  in  which  capital  in  large  amount  has  been  invested  by  incor- 
porated companies.    Barber  y.  Drew  (Pa.)  194. 

IV.  Gross  invome;  thonoperating  income* 

Discussion  of  duty  of  utility  to  increase  revenue  by  means  of 
Increased  travel,  rather  than  by  increased  rates,  p.  525. 

11.  In  estimating  the  operating  revenues  of  a  gas  company,  no 
allowance  should  be  made  for  the  revenue  from  drilling  natural  gas 
wells  for  outside  parties.    Re  Monarch  Gas  Co.   (Ind.)  960. 

12.  A  natural  gas  company's  investment  in  its  gasolene  business 
was  excluded  from  its  gas  investment  and  one-half  of  the  net  profits 
arising  therefrom  was  credited  to  production  expense.  Re  United  Fuel 
Gas  Co.   (W.  Va.)  583. 

F.  ContHile^'ation  of  operating  expenses. 

See  also  supra,  5. 

Annotation  on  operating  expenses,  p.  542. 

Annotation  on  Commission  expenses  as  an  operating  expense,  p. 
544. 

Annotation  on  cost  of  strike  as  an  operating  expense,  p.  544. 
P.U.R.1920C. 
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a.  Ill  generaU 

Discussion  of  requiring  street  railway  company  to  transport  mu- 
nicipal employees  free  of  charge,  p.  43$). 

Discussion  of  propriety  of  city  furnishing  track  for  transportation 
of  street  railway  ears.  p.  444. 

Statement  showing  increased  e<»8ts  of  carrying  street  railway  pas- 
sengers, p.  0. 

Statement  showing  increase  in  cost  of  labor  and  materials  oi 
street  railway  company,  p.   1(1.  • 

Statement  8ho\>  ing  average  cost  of  various  railroads  of  mainte- 
nance of  way  and  structure,  p.  52.3. 

Discussion  of  increase  in  prices  of  material  and  equipment  for 
street  railways,  p.  109. 

13.  The  Commission  would  not  be  warranted  in  basing  a  conclu^^itui 
as  to  future  operating  costs  upon  the  conjecture  that  higher  costs  of 
operation  and  service  than  those  which  have  already  been  reached,  will 
be  the  experience  of  the  company.    "Re  Bell  Teleph.  Co.  (Pa.)  103. 

14.  To  require  a  street  railway  company  to  pay  a  bonus  for  ex- 
tending its  line,  to  pay  a  percentage  of  its  gross  earnings  for  the 
support  of  city  parks,  and  to  pave  the  streets  of  a  city  in  which  its 
tracks  are  *Iaid,  imposes  an  unjust  burden  ujion  the  street  car  usi*rs 
for  the  benefit  of  the  taxpayers  of  the  city.  Re  Nashville  R.  &  Light 
Co.   (Tenn.)    1. 

15.  Following  the  precedent  of  the  Federal  courts,  the  Tennt^ssce 
Commission  wilt  not  allow  an  item  for  engineering  aud  management 
services  to  be  charged  to  operating  expenses,  pending  an  appraisal  of 
the  property.     Re  Nashville  R.  &  Light  Co.  (Tenn.)  1. 

16.  The  operating  expenses  of  similar  utilities  in  other  cities  may 
be  considered  in  determining  the  n^asonable  operating  expenses,  but 
this  factor  is  not  controlling.  State  Public  Utilities  Commission  ex 
rel.  Springfield  v.  Springfield  Cas  &  K.  Co.    (Til.  Sup.  Ct.)   040. 

b.  Cost  of  attiuiviug  ttatunU  aan  proprrtif, 

17.  A  natural  gas  company  was  permitted  t«  charge  to  capital  the 
actual  cost  of  obtaining  a  subsisting  gas  acreage  upon  which  it  would 
be  permitted  to  earn  a  return  until  it  should  be  amortized  and  wiped 
out  as  a  capital  charge,  but  all  normal  future  expense  of  ac<)uiring 
and  carrying  gas  acreage,  should  l)e  charged  to  operating  exjienses.  Ke 
Unit»«d  Fuel  Gas  Co.   (W.  Va.)  583. 

18.  While  the  expense  of  acquiring  and  carrying  gas  leases  should 
be  charged  directly  to  operating  expends  ordinarily,  where  a  vast 
acreage  has  been  acquired,  which  is  designed  to  protect  future  con- 
sumers, the  investment  cost  of  obtaining  it  should  be  spread  over 
and  amortized  within  the  period  when  the  leases  will  l»e  used  and  put 
into  operation.  Re  United  Fuel  Gas  Co.  (W.  Va.)  C83. 
P.U.R.1020C. 
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c.  RepafrSf  replaretnentH,  and  maintenance. 

Annotation  on  cost  of  betterments  and  extensions  a«  an  operating 
expense,  p.  544. 

10.  Expenditures,  on  account  of  additions  to  plant  and  equipment, 
should  be  charged  agaiuBt  the  property  and  plant  account  and  ex- 
penditures made  necessary  on  account  of  replacing  of  worn-out  items 
of  property,  should  be  charged  againwt  the  depreciation  reserve,  since 
such  charges  are  not  in  any  scnHe  of  the  term  to  be  considered  as  direct 
operating  expenses.    Re  Intcr-C'ouiity  Teieph.  Co.  (Wis.)  614. 

d.  SaUtrieHf  bonuftett,  penHianM,  etc. 

Annotation  on  HAlaries  as  an  operating  expense,  p.  544. 

20.  The  sum  of  $6.3'1  per  telephone  for  general  office  salarle.'i  in  a 
company  with  about  700  instruments  in  operation,  is  too  high,  and  $'i 
per  telephone  is  sufficient  for  that  purpose.  lie  Clifton  Forge  Mutual 
Teieph.  Co.   (Va.)  252, 

21.  In  authorizing  an  increase  in  the  fares  of  a  street  railway, 
the  New  York  C  oinmisision.  Second  District,  held  that  the  expense 
for  management  and  for  salaries  of  general  officers  should  be  reduced 
approximately  one-half,  making  such  expenses  comparable  with  those 
of  other  railroads  of  practically  the  same  mileage.  He  Poughkeepsie  & 
W.  Falls  R.  Co.  (S.  Y.  2d  Dist.)  m>5, 

e,  Allou'tnwe  for  depreciathyn. 

22.  The  annual  allowan<-e  for  accruing  depreciation  is  a  proper 
charge  to  operating  expense**.     Ke  Mission  Range  Power  Co.  (Mont.)   56. 

23.  A  utility  is  entitled  to  earn,  as  a  part  of  its  operating  expense, 
a  sufficient  amount  for  depreciation  to  represent  the  loss  of  value 
and  eiliciency  in  its  property  and  equipment  which  is  due  to  wear 
and  tear,  to  age  and  generul  decay,  to  obsolescence  and  to  inadequacy. 
Re  Monarch  Gas  Co.   (Ind.)  000. 

f.  Tares, 

1.  In  general. 

Discussion  of  requiring  street  railway  company  to  pave  streets, 
pay  franchise  taxes,  etc.,  as  a  form  of  double  taxation  on  the  car 
riders,  p.  438. 

24.  Payments  made  to  a  municipality  in  lieu  of  a  franchise  tax 
by  an  electric  company  furni.sliing  service  in  different  communities, 
should  not  be  charged  into  the  general  operating  expenses  of  the 
company,  but  should  lie  charged  against  the  patrons  residing  in  the 
municipality  receiving  the  taxes,  since  such  payment  inured  to  that 
city  alone.    Re  Idaho  Power  Co.  (Idaho)  949. 

P.C.R.1920C. 
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2.  Federal  income  taxes. 

Annotation  on  Federal  income  tax  as  an  operating  expense,  p.  543. 

25.  Federal  income  taxes  are  a  proper  charge  to  operating  expenses 

but   the   excef^s   profits   and   other   war   taxes   should   be   paid   by   the 

utility  and  not  passed  on  to  the  consumers.     Re  United  Fuel  Gas  Co. 

<W.  Va.)  583. 

g,  Payfiient  to  holding  or  parent  company. 

Annotation  on  payment  to  parent  telephone  company,  p.  543. 
20.  Although  valuable  services  are  rendered  by  the  American  Tele- 
phone &  Telegraph  Company  to  its  subsidiary  companies,  some  more 
equitable  standard  of  payment  than  a  percentage  of  the  gross  revenues 
should  be  devised,  smce,  under  this  system,  an  increase  in  the  rates 
of  the  subsidiary  company  will  increase  the  payments  to  the  parent 
company,  although  it  renders  no  additional  service.  Re  Central  U. 
Telcph.  Co.  (Ohio)  534. 

h.  VncoUectible   accounts. 

Annotation  on  bad  debts  as  an  operating  expense,  p.  544. 

27.  Uncollectible  accounts  are  properly  chargeable  to  operating  ex- 
penses, but  the  accumulation  of  several  years  should  not  be  included 
in  one  year's  expenses.     Re  Roanoke  Water  Works  Co.   (Va.)   745. 

i.  Jiond  diMcouttl  and  interest. 

Annotation  on  amortization  of  bank  discount,  p.  543. 

28.  Bond  discount  should  be  amortized  during  the  life  of  the  bonds 
on  which  the  discount  is  suffered,  and  accordingly  the  utility  should 
be  required  to  make  an  equal  annual  payment  into  a  bond  discount 
amortization  fund,  sufficient  to  equal  at  the  maturity  of  such  bonds, 
the  discount  suffered  in  their  sale.  Re  United  Pub.  Service  Co.  (Ind.) 
666. 

VI,  Reasonableness  of  return, 

a.  In  gcnet'al. 

Annotation  on  reasonableness  of  return,  p.  545. 

Annotation  on  risks  of  the  enterprise  as  a  factor  to  be  considered 
in  fixing  return,  p.  547. 

Discussion  of  right  of  public  utilities  to  a  rea.<tonable  return,  p. 
370. 

29.  Good  business  practice  requires  a  rate  to  be  charged  which  is 
sufficient  to  compensate  the  investors  for  their  financial  sacrifices,  par- 
ticularly where  the  company's  patrons  are  composed  of  stockholders  and 
nonstockholders.     Re  Denmark  Farmers  &  M.  Teleph.  Co.   (Wis.)   1019. 

30.  The  public  interest  demands  a  solvent  utility  rendering  adequate 
P.U.R.1920C. 
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service  at  a  reasonable  XAte  rather  than  a  utility  struggling  against 
bankruptcy  and  furuisliing  only  mediocre  service  because  its  rates  are 
too  low.    Quinn  v.  liarrisburg  R.  Co.  (Pa.)  106. 

31.  The  California  Commission  will  not  permit  a  ferry  company  to 
increase  its  rates  merely  for  the  purpose  of  making  its  rates  comparable 
with  those  of  a  Federal  controlled  utility,  nor  for  the  purpose  of  obtain- 
ing capital  to  improve  its  service,  since  additions  to  plant  cannot  be 
made  out  of  rates.    Re  Rodeo- Vallejo  Ferry  Co.  (Cal.)   633. 

h.'  Factors  to  he  considered, 

1,  in  general, 

Statement  that  operating  expense^  including  allowance  for  de- 
preciation and  damages  reserve,  taxes  and  return  on  investment  are 
elements  entering  into  cost  of  service,  p.  318. 

32.  llie  amount  of  risk  in  the  business,  the  locality  where  the  busi- 
ness is  conducted,  and  the  rates  expected  and  usually  realized  upon 
investments  of  a  somewhat  similar  nature,  with  regard  to  the  risk 
attending  them,  arc  factors  to  be  considered  in  determining  reasonable- 
ness of  the  return.  State  Public  Utilities  Commission  ex  rel.  Spring- 
field V.  Springfield  Uas  &  E.  Co.   (111.  Sup.  Ct.)  640. 

2»  Efficiency  of  tnnnaacmcnt  and  character  of  service. 

Annotatiion  on  efficiency  of  management  as  a  factor  in  fixing  re- 
turn,- p.  547. 

Annotation  on  character  of  service  as  a  factor  to  be  considered  in 
fixing  return,  p.  547. 

Statement  that  as  a  general  proposition,  the  public  is  willing  to 
pay  whatever  is  necessary  to  enable  the  company  to  render  good  serv- 
ice provided  it  gets  the  service,  p.  535. 

33.  It  is  the  function  and  the  duty  of  a  utility  to  supply  its  product 
with  reasonable  business  judgment  and  economy  and  with  the  employ- 
ment of  equipment  and  facilities  designed  to  serve  its  patrons.  White- 
head V.  Niagara  Falls  Gas  &  E.  L.  Go.   (N.  Y.  2d  Dist.)  264. 

34.  Extraordinary  skill  and  judgment  in  location  and  construction 
of  plant  and  economical  and  e6icient  operation  and  management  must 
be  rewarded  in  the  rate  of  return.  Re  United  Fuel  Gas  Co.  (W.  Va.) 
583, 

35.  Although  ordinary  faults  of  service  which  are  susceptible  of 
remedy  should  not  be  allowed  to  alTect  the  rates  charged,  the  rule  is 
different  where  the  service  is  shown  to  be  inherently  bad  and  not  sus- 
ceptible of  improvement.  Whitehead  v.  Niagara  Falls  Gas  &  E.  !«. 
Co.  (N.  Y.  2d  Dist.)  264. 

36.  Tlie  Maine  Commission  refused  to  authorize  an  increase  in  water 
rates  where  it  appeared  that  the  service  being  rendered  by  the  com- 
pany was  wholly  inadequate.  Re  Buckfield  Water,  Power  &  Electric 
Light  Co.  (Me.)  987. 

37.  The  Indiana  Commission  refused  to  permit  an  increase  in  the 
P.U.R.1920C.  72 
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ratos  of  a  telephone  company  until  ita  servU'e  wa»  made  reasonably 
adequate,  directly  by  increased  mechanical  efficiency,  and  indirectly 
by  a  lietter  attitude  toward  the  public.  Re  Southern  Indiana  Telepb.  & 
Telejr.  Co.  (Ind.)  96J). 

;{S.  The  Indiana  ConimiHsion  will  not  piM'mit  a  utility  as  a  matter 
of  right  to  receive  increased  rates  upon  making  a  bad  financial  hIiow- 
ing,  regardless  of  its  service  to  the  public,  and  its  relations  with  the 
public.     Ke  Southern   Indiana  Teleph.  *  'iele^r.  Co.   (Ind.)   069. 

Hi).  In  authorizing  an  increase  in  street  railway  fares,  the  New 
York  Commission,  Second  District,  imposed  the  condition  that  at  least 
$100,000  should  be  expended  in  the  purchase  of  additional  cars  and 
in  improvements  of  the  company's  tracks  and  property  in  addition  to 
ordiitary  maintenance  during  the  ensuing  year,  as  the  character  of 
the  service  had  l)een  such  that  the  public  should  not  be  called  upon 
to  pay  an  iucreasc^  fare  unless  improvements  in  the  service  were  made. 
Re  Poughkeepsie  &  \S .  Kails  R.  Co.   (N.  Y.  2d  Dist.)   905. 

3.   Value  and  €*oHi  of  ttervice. 

Annotation   on   value   of  service   as  a  factor   to   be  considered   in 
fixing  return,  p.  546. 

40.  Probable  loss  in  the  number  of  subscribers  to  a  telephone  sys- 
tem indicated  by  the  results  of  a  previous  increase  in  rates,  is  a  fac- 
tor to  be  considered  in  connection  with  a  proposed  further  increase, 
since  the  value  of  the  service  to  remaining  subscriliers  would  be  les- 
sened, and  they  would  be  obliged  to  cjirry  the  burden  of  increased 
operating  costs  per  telephone.  Re  Clifton  Forge  Mutual  Teleph.  Co. 
(Va.)    252. 

4,  AtttHicUon  of  f^pital  and  tnaintenance  of  credit, 

41.  Utilities  which  have  been  deprived  of  the  power  to  make  un- 
just profits  should  be  protected  against  unjust  losses,  since,  if  a  utility 
is  driven  into  a  position  where  its  credit  is  impaired  and  it  can  obtain 
money  for  operation  only  at  an  unreasonable  cost,  the  public  must  share 
the  loss.    Re  Fort  Smith  Light  &  Inaction  Co.  (Ark.)  418. 

S.  JPaar  earnings  or  defieUs, 

42.  A  telephone  company  which  had  been  prosperous  in  the  past 
and  which  had  accumulated  a  substantial  purchase,  should,  during 
the  times  of  very  high  prices,  share  with  its  customers  a  portion  of 
the  results  of  the  prosperity  which  was'  created  by  the  customers  in 
past  years.     Reed  v.  China  Teleph.  Co.   (Me.)   386. 

43.  Tlie  Arizona  Commission  authorized  an  increase  in  electric 
rates,  although  it  appeared  that  the  company  had,  during  its  existence, 
earned  more  than  $53,000  in  excels  of  its  depreciation  requirements, 
operating  expenses,  and  a  10  per  cent  return  upon  the  value  of  the 
property,  as  accepted  by  the  Commission,  where  it  appeared  that 
because  of  the  increase  in  operating  expenses  there  was  not  -at  the 
P.C.R.1920C. 
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present   time  a   satisfHctorjr  margin   between   the   total   revenues   and 

such  operating  expenses.    Re  Desert  Power  &  Water  Co,  (Ariz.)  942. 

O,  f'hai'iu'ier  of   iocaUiy. 

44.  Con.<»uniers  are  not  entitled  to  rates  lower  than  necessary  to 
produce  a  fair  return  on  a  utility  company's  investment,  notwithstand- 
ing its  favorable  location  with  respect  to  water  power.  Re  Mission 
Range  Power  Co.    (Mont.)   56. 

c.  Retut^n  an  a   whole. 

Annotation  on  reasonableness  of  entire  return,  p.  549. 

Discussiion  of  ditticulties  of  apportioning  revenues  and  expenses 
between  street  railway  and  interurban  railway  lines,  p.  180. 

Discussion  of  the  question  whether  in  fixing  gas  rates,  the  rates  of 
the  company  for  electric  light  and  power  should  be  considered,  p.  20. 

45.  A  corporation,  operating  a  railroad  in  connection  with  other 
business,  cannot  l)e  compelled  to  continue  the  operation  of  the  railroad 
at  a  loss,  merely  because  the  return  from  its  entire  business  is  reason- 
able.    Brook^-Seanh»n  Co.  v.  Railroad  Commission   (U.  S.  Sup.  Ct.)  .ITO. 

40.  A  company  operating  both  gas  and  electric  departments  is 
entitled  to  a  fair  and  adc<|uate  return  from  its  gas  business  irrespective 
of  its  return  from  its  electric  business.  Babylon  v.  Long  Island  Light- 
ing Co.    (N.  Y.  id  Dist.)    1000. 

47.  Xo  consideration  should  be  given  to  the  receipts  from  the  gas 
department  or  the  electrical  department  of  a  utility  in  determining 
the  reasonableness  of  its  street  railway  rates.  Re  Fort  Smith  Light  & 
Traction  Co.   (Ark.)   418. 

4P^  An  electric  railway  company  is  not  entitled,  by  reason  of  its 
owner.ship  of  the  stock  of  an  electric  power  company,  to  have  electric 
rates  fixed  with  reference  to  deficiencies  in  the  earnings  of  the  railway 
company.  Potomac  lOlectric  Power  Co.  v.  Public  Utilities  Commission 
(D.C.  Sup,  Ct.)   326. 

40.  The  revenue!*  and  expenses  of  a  summer  resort  at  the  terminal  of 
an  electric  railway  and  owned  by  it,  should  not  be  considered  in  fi.ving 
rates  for  excursion  traffic  to  the  resort,  where  it  appears  that  the  rail- 
way is  engaged  in  a  general  transportation  business  and  the  freight 
business  contributes  a  suljstantial  proportion  of  the  revenues  of  the  com- 
pany.    Re  Salt  Lake.  G.  &  W.  R.  Co.  (Utah)   741. 

.10.  A  gas  company  cannot  complain  of  a  rate  schedule  because  the 
cost  of  supplying  gas  to  the  small  consumers  is  greatly  in  excess  of 
the  amount  charged  and  that  the  burden  of  paying  the  return  on  the 
capital  investcil  is  placed  on  one-third  of  the  output  of  gas  which  is 
taken  by  the  large  consumers,  where  the  return  yielded  by  the  whole 
body  of  rates  is  reasonable.  State  Public  Utilities  Commission  ex  rel. 
Springfield  v.  Springfield  Gas  &  K.  Co.   (111.  Sup.  Ct.)   640. 

€l.  M'ar  (*o}iciiffons;   emergency  relief. 

Discussion   as  to  what  constitutes  an  emergency  authorizing  the 
Tennessee  Commission  to  fix  rates  without  a  valuation,  p.  3. 
P.U.R.1920C. 
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51.  Evidence  that  a  utility  fs  over  $440,000  short  of  the  amount 
required  to  keep  it  out  of  the  hands  of  a  receiver,  if  it  were  pressed 
on  its  obligationR,  shows  the  existence  of  an  emergency  justifying  the 
Tennessee  CommisHion  in  fixing  an  emergency  rate  without  an  appraisal 
of  the  property.    Re  Nashville  R.  &  Light  Co.   (Tenn.)  1. 

52.  An  emergency  requiring  an  increase  in  gas  rates  is  not  shown  by 
mere  evidence  of  increased  operating  costs  during  tlie  past  year,  sup- 
plemented by  evidence  of  estimated  increases  of  the  costs  of  labor 
and  materials  for  the  coming  year,  especially  in  the  case  of  a  single 
company  operating  several  utilities,  the  accounts  of  which  are  not 
segregated,  and  where  no  showing  is  made  from  any  income  account 
and  the  general  balance  sheet  of  the  company  as  to  its  tinaneial  stand- 
ing.   He  l*ublic  feJervice  Co,   (111.)   17. 

e.  Confiscation, 

53.  There  is  a  difference  between  a  rate  which  is  merely  nonconfisca- 
tory and  one  which  is  just  and  reasonable,  and  it  is  a  just  and  reasona- 
ble rate  which  the  Commission  is  called  upon  to  fix.  State  Public  Utili- 
ties Commission  ex  rel.  Springfield  ▼.  Springfield  Gas  &  £.  Co.  (HI. 
Sup.  Ct.)   640. 

54.  Upon  the  question  of  the  confiscatory  character  of  a  rate 
schedule,  the  reasonableness  of  a  particular  rate  which  yields  but  one- 
half  of  1  per  cent  of  the  total  income,  is  immaterial.  Bronx  Uas  &  E. 
Co.  V.  Public  Service  Commission   (N.  Y.  App.  Div.)   788. 

/.  H^'OHonableness  of  particular  amounts. 

Annotation  on  reasonableness  of  return  of  municipal  plant,  p.  551. 
Annotation  on  reasonableness  of  natural  gas  return,  551. 

1.  Automohifes, 

55.  An  increase  in  rate  for  a  motor  bus  line  will  not  be  granted 
where  the  existing  rates  yield  a  return  of  50  per  cent  on  the  ca^iital 
actually  invested,  after  setting  aside  50  per  cent  for  depreciation  on 
the  equipment  and  making  very  liberal  allowances  for  general  manage- 
ment.   Barber  v.  Drew  (Pa.)  194. 

2.  Electricity, 

Annotation  on  reasonableness  of  return  of  <4ectric  company,  p.  560. 

56.  Rates  are  not  unreasonable  which  will  yield  a  return  of  only 
6.7  per  cent' on  the  actual  capital  investment  in  an  electric  plant  less 
decreased  consumption  likely  to  result  from  increased  prices.  West 
Winfteld  v.  Senif  (N.  Y.  2d  Dist.)  82. 

3,  Gas. 

Annotation  on  reasonableness  of  return  of  gas  company,  p.  551. 

57.  A  return  of  5.34  per  cent  is  not  unreasonably  high  for  a  gaa 
company.     Seattle  v.  Seattle  Lighting  Co.    (Wash.)   864. 
P.U.R.1920C. 
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58.  A  complaint  against  a  proposed  increase  itu  gas  should  be  dis- 
missed, where  it  appears  that  the  return  yielded  by  the  new  rates 
would  be  approximately  5.7  per  cent  upon  the  value  of  the  property 
Babylon  v.  Long  Island  Lighting  Co.    (N.  Y.  2d  Dist.)    1000. 

59.  An  aIIowan(;e  of  7  per  cent  return  for  a  gas  company  is  rea- 
sonable. State  Public  Utilities  CommisHion  ex  rel.  Springfield  v.  Spring- 
field Gas  &  E.  Co.   (111.  Sup.  Ct.)   640. 

60.  A  return  of  7i  per  cent  of  the  value  of  a  gas  company's  prop- 
erty, fixed  by  the  Commission,  exclusive  of  the  amount  required  to  be 
set  aside  for  a  depreciation  reserve,  was  held  reasonable.  Re  Utah  Gas 
&  C  oke  Co.  ( Utah )  854. 

4,  Interurhan  rail  way  8. 

61.  Tlie  Wisconsin  Commission  refused  to  increase  the  rates  of 
an  interurban  railway,  where  it  appeared  that  the  existing  rates  pro- 
duced a  return  of  approximately  9.28  per  cent.  Re  Rockford  k  I.  R.  Go. 
(Wis.)  1010. 

5.  Street  railway  a. 

62.  The  Tennessee  Commission  fixed  a  return  for  a  street  railway 
company  of  from  7i  to  6i^  per  cent  upon  the  investment  as  reasonable 
under  present  conditions  in  the  financial  world.  Re  Tutwiler  (Tenn.) 
298. 

6.3.  A  return  of  7.^  per  cent  upon  the  assessed  value  of  a  street 
railway  company  is  not  unreasonable.  Re  Fort  Smith  Light  k  Traction 
Co.  (Ark.)  418. 

0.  Telephones, 

Annotation  on  reasonableness  of  return  of  telephone  company,  p. 
551. 

64.  An  existing  telephone  rate  which  pays  operating  expenses,  7  per 
cent  depreciation,  and  leaves  6.2  per  cent  available  for  dividends  on 
the  entire  value  of  the  property,  is  reasonable,  especially  when  there 
is  every  prospect  of  some  increase  in  business  without  adding  to  the 
operating  costs.     Re  Clifton  Forge  Mutual  Teleph.  Co.   (Va.)   2o2. 

7.  Water. 

Annotation  on  reasonableness  of  return  of  water  company,  p.  552. 

65.  A  return  of  8  per  cent  on  the  fair  value  of  the  investment  and 
extensions  ordered  by  the  Commission,  is  a  reasonable  return  for  a 
water  company.    Re  Roanoke  Water  Works  CJo.  (Va.)  745. 

RBTURN  AS  A  WHOI^E. 

Consideration  of  reasonableness  of  entire  return,  see  Retitkn,  45- 
50. 

Reasonableness  of  return  as  a  whole  as  affecting  duty  to  make  ex- 
tensions, see  SERVicii:,  11,  12. 

Annotation  on  reasonableness  of  return  as  a  whole^  p.  549. 
P.U.R.1920C. 
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REVENUSS. 

(■enerally,  8e«  Return. 

Apportionment  of  revenues,  see  Apportionmbst,  2-4. 

REVIEW. 

See  Appeai  akd  Review. 

RISK. 

Risk  of  enterprise  a8  factor  to  be  oonsidered  in  fixing  return,  see 
Rktitrn,  32. 

Annotation  on  risks  of  enterprise  as  factor  to  be  (considered  in  fix- 
ing return,  p.  547. 

RURAI.  S1TBSCRIBER8. 

All-nigbt  telephone  service  to  be  borne  by  rural  and  residence  sub- 
scribers and  not  by  business  subscribers,  see  KaiiuS,  79. 

BALABUnL 

Virginia  Commission  as  not  passing  upon  question  of  salaries  as 

between  stockholders  and  officers,  see  Return,  5. 
As  chargeable  to  operation,  see  Return,  20,  21. 

Annotation  on  salaries  as  an  operating  expense,  p.  544. 

SAUS. 

Approval  of  Oregon  Commission  not  required  for  Kale  of  telephone 
property,  see  Conbolidation,  Merger,  and  Sale,  2. 

1.  The  California  Commission  will  not  authorize  the  transfer  of  a 
water  svKtem  conKtructe<l  solely  for  the  purpose  of  promoting  real 
entate  sales,  where  the  proposed  purchasers  are  not  in  a  position  finan- 
cially to  operate  the  system,  and  where  the  proposed  sale  is  merely 
an  attempt  upon  the  jmrt  of  a  real  estate  dealer  to  escape  resi>onsi- 
bility  which  he  owes  residents  of  a  tract  whom  he  induced  to  purchase 
hy  promise  of  an  adequate  water  supply.     Re  Fuller    (Cal. )   138. 

SAIJS  PRICE. 

Exchange  value  as  measure  of  fair   value,  see   Valuation,  18. 

SECVRITT. 

Electric  company  required  to  apply  rule  as  to  deposit  for  security 
of  payment  without  discrimination  in  all  communities  served 
by  it,  see  Discrimination,  24. 

Cash  deposit  as  sei-urity  for  payment,  see  Paymknt,  2. 

SECURTrr  ISSUES. 

/.  JuriMilicNMtf  powevs,  and  duties  of  Cotnmittsionf  1,  2. 
I/.  Kind  of  HCfmHtieSt  3. 
III.  Amount,  4— 7« 

P.U.R.1920C. 
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Virginia  Commission  as  not  basing  return  upon  capitalisation  or  bond 

discount,  ^ee  Retubi«,  8. 
Valuation  for  purpose  of  issuing  securities,  see  Valuation,  19, 

/.  Juritidirttan^  powerH,  and  duties  of  Com Mi<4iHioft. 

Duty  of  CommisHion  to  protect  investment,  see  Return,  4. 

1.  Th«»  Nebraska  Commission  is  not  warranted  in  authorizing  a 
large  block  of  treasury  sto<'k  for  indefinite  future  use.  Re  United  Elec- 
tric Co.  (Neb.)   68. 

2.  Se<'uritie8  of  a  company  engaged  in  both  private  and  public 
utility  business,  following  the  enactment  of  Article  18,  R.  S.  1»13,  of 
Nebraska,  are  illegal  if  issued  without  the  consent  of  the  Commis- 
sion.    Re  United  Elei'tric  Co.   (Neb.)   68. 

//.  Kind  of  se^uriiiea. 

3.  It  is  good  business  policy  to  convert  short-time  bills  payable, 
drawing  8  per  cent  interest,  into  7  per  cent  stock.  Ue  United  Electric 
Co.   (Neb.)   68. 

ill.  Amount, 

4.  Issues  of  refunding  bonds  should  not  exceed  the  total  par  value 
of  the  bonds  refunded  as  otherwise  the  mortgage  indebtedness  of  utili- 
ties would  be  increased  each  time  a  refunding  is  negotiated.  Re  Unit- 
ed Pub.  Service  Co.   (Ind.)   666. 

6.  Outstanding  bonds  to  the  amount  of  $341, .lOO  against  property 
of  the  present  value  of  $383,062  come  much  closer  to  the  value  of  the 
jd'opei-ty  than  sound  financing  can  approve.  Re  United  Pub.  Service 
Co.   (Ind.)  666. 

6.  To  the  extent  that  the  balance  in  the  reserve  for  accrued  amort- 
ization of  capital,  where  not  kept  in  a  separate  fund,  is  not  required 
for  use  as  working  capital,  it  should  be  used  for  meeting  fixed  capital 
e.vpeuditurefl,  and  should,  therefore,  be  taken  into  account  in  determin- 
ing the  amount  of  capital  stock  that  should  properly  be  issued  against 
a  utility  company^s  uncapitalized  plant  expenditures.  Re  Public  Servics 
(ias  Co.   (N.  J.)   7j>. 

7.  The  Arizona  Commission  authorized  an  issue  of  stock  by  a  rail- 
road company  to  cover  its  capital  expenditures  for  construction  and 
iH]uipment,  although  the  physical  value  of  the  prop<>rty,  as  fixed  by 
the  Interstate  Commerce  Commission,  was  much  less  than  the  par 
value  of  the  issued  stock,  where  the  betterments  w^re  needed  by  the 
company,  the  contemplated  issue  of  stock  was  made  to  a  parent  com- 
pany which  owned  all  of  the  stock  of  the  applicant,  and  a  condition 
was  inserted  in  the  order  that  the  authority  to  issue  the  stock  should 
not  be  considered  in  relation  to  the  basis  of  valuation  of  the  applicant's 
property  in  any  rate-making  proceedings.  Re  Ray  &  G.  Vallc^y  R.  C'o. 
(Ariz.)   946. 

P.C.R.1920C. 
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See  Appoetionme>t. 

SERVIOS. 

/.  In  ge^ieralf  1. 
II.  JurindieHon,  pouters,  and  duties  of  Commisaianf  2—6. 

a.  In  general f  2, 

b.  Extension  of  service^  3. 

e.  Abandon^nent  or  duHsontinnance  of  service f  4« 

d.  Physical  connection  of  telephones^  3,   O, 

III.  Adequacy  of  service,  7,  «. 

IV.  Duty  to  render  service,  9. 
V.  ExtetusionSf  10—15. 

VI.  Abandonment  or  discontinuance  of  service,  lt^29. 
VII.  Meters  and  servi4*e  cotinections ;  otrnersiUp;  fees,  23-^8. 
«.  In  general,  23-^ii, 
b.  Location  of  meters,  26. 

e.  Protection  of  electric  wires,  27. 
d.  HeconTiectian  charge,  2S. 

VIII.  DiSiyrimimttion. 
IX.  Service  by  partit-ular  utilities,  29-^U 

a.  Automobiles,  29. 

b.  Electricity,  30-^2. 

c.  Gas,  33,  34, 

1.  In  general,  33, 

2.  Heating  quidity,  34. 

d.  Interurban  railways. 

e.  Natural  gas,  3S^i'7. 

f.  Railroads,  3S,  39. 

g.  Street  railu^iys,  40—44:, 

1.  In  general,  40. 

2.  One-man  cars,  41—44, 
h.  Telephones,  4&—49. 

1.  In  general,  4&,  46, 

2.  PhysiiHil  connection,  47, 

3.  Discontinuance  for  use  of  profane  langumge,  48, 

49. 
i.  Water,  QO,  61, 

I.  In  general. 

Grant  of  certificate  of  convenience  for  construction  of  electric  trans- 
mi%*siou  line  and  not  approval  of  metliod  by  which  service  may  be 
rendered,  see  Certificates  of  Convemexce  and  Necessity,  9. 

Burden  of  proof  as  to  inadequate  service,  see  Evidence,  1. 

Payment  for,  see  Payment. 

Nonpayment  upon  failure  to  receive  service,  see  Payment,  3. 

Right  of  utility  to  refuse  service  because  former  occupants  had  not 
paid  bills,  see  Payment,  5. 

P.U.R.1920C. 
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Investigation  of  I'ates  not  made  in  proceeding  upon  complaint  as  to 

discrimination  regarding  ownership  of  meters  and  failure  to  make 

service  connections,  see  Phocedurb,  2, 
Character  of  service  as   factor   to  be  considered  in  fixing  return,   see 

KtrruKN,  :i.")-3J). 

1.  Orders  looking  to  the  improvement  of  the  service  of  a  street 
railway  company,  wliich  is  in  the  hands  of  a  receiver,  and  is  without 
funds  or  credit,  should  be  withheld  until  the  company  has  had  an 
opportunity  to  place  itself  in  a  position  to  dissolve  the  receivership 
and  to  procure  funds  with  which  to  carry  out  the  orders  of  %lie  Com- 
misHion.     Pittsburgh  v.  Pittsburgh  R.  Co.    (Pa.)   468, 

//.  JuriJiiUvtionf  poivrrs,   atid  ilnties   of  Comtnisslon, 

a.  In  general. 

Constitutional  grant  to  Arizona  Commission  of  jurisdiction  over  rates 
and  service,  see  Commissions.  2. 

Power  of  (.'ominission  to  regulate  wholesale  service  of  gas  notwith- 
standing contract,  see  Constitutional  Law,  10. 

Jurisdiction  of  Nebraska  Commission  over  refund  of  excessive  charges 
for  service  connection,  see  Reparation,  2. 

2.  The  Illinois  Commission  has  no  power  to  impose  penalties  upon 
a  public  utility  because  of  interruption  in  its  service.  Olney  v.  Central 
Illinois  Pub.  Service  Co.    (111.)   487. 

h,  ExietiMion  of  service, 

3.  An  application  for  an  order  requiring  an  electric  utility  to  ex- 
tend its  service  to  prospective  consumers  within  an  incorporated  town 
must  be  dismissed,  since,  under  the  Indiana  statute,  the  city  and  town 
authorities  and  not  the  Public  Service  Commission  have  jurisdiction 
over  extensions  of  all  utilities  operating  within  the  corporate  limits 
of  cities  or  towns.  ^^FcCartney  v.  Interstate  Pub.  Service  Co.  (Ind.) 
958. 

c.  A  bandontnent  or  ditK^ontinuatiee  of  service, 

4.  The  Act  of  March  21,  lfll7  (107  O.L.  525),  authorizes  abandon- 
ment of  a  part  of  an  int4»rurban  line  where  the  Public  Utilities  Com- 
mission is  satisfied  that  such  would  be  reasonable,  having  due  regard 
t-o  the  welfare  of  the  public  and  the  cost  of  operating  the  service  or 
facilitj'.     Xorthfield  v.   Public   Utilities  Commission    (Ohio  Sup.    Ct.) 

d,  Phffsieal  con^eeUon  of  telephones, 

5.  Tlie  Idaho  Commission  has  no  jurisdiction  over  a  complaint  re- 
garding the  severing  of  physical  connection  between  two  telephone 
companies,  one  of  which  is  a  mutual  nonprofit  company.  Re  Fraser 
Teleph.  Co.  (Idaho)  952. 
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.  6.  The  Corporation  CommisBion  is  without  authority  to  arbitrarily 
require  a  telephone  company  to  permit  connection  between  its  lines 
and  the  lines  of  the  company  competing  with  it  locally,  at  such  points 
as  may  be  directed  by  the  competitor,  and  for  the  routing  of  its 
messages  over  the  lines  of  the  competing  company  to  points  reached 
by  its  lines,  under  rules  and  regulations  which  are  unfair  and  which 
work  a  detriment  to  such  i-ompany.  Pioneer  Teleph.  &  Teleg.  Co.  ▼. 
State   (Okla.  Sup.  Ct.)   567. 

HI.  Aiie4ptary  of  t^rvice, 

7.  A  utility  cannot  be  blamed  for  failure  to  make  service  oon- 
nc<*tion»  applied  for,  where  it  has  l)een  unable  to  procure  the  material 
necessary  to  make  such  connections.  Public  Utilities  Commission  v. 
Henderson  County  Pub.  Service  Co.   (111.)   381. 

8.  A  public  utility  cannot  require  a  prospective  customer  to  pur- 
chase stock  as  a  condition  precedent  to  the  extension  of  service,  even 
though  the  utility  is  what  is  commonly  known  as  a  mutual  company, 
not  organized  for  profit.    Re  Pulaski  Merchants  &  F.  Teleph.  Co.  (Wis.) 

JV.  Duty  to  rendt'r  inenHce, 

Discussion  of  what  constitutes  adequate  facilities,  p.  261. 
Discussion  of  necessity  of  restoration  of  credit  of  utility  in  order 
to  improve  service,  p.  467. 

9.  The  term  "adequate  service'*  extends  beyond  mere  mechanical 
service,  and  includes  a  proper  attitude  on  the  part  of  the  utility  towards 
the  public.    Re  Southern  Indiana  Teleph.  &  Tel^.  Co.  (Ind.)  969. 

F.  Extf^nMotift, 

Discussion  of  difference  between  extension  of  service  to  new  dis- 
tricts and  to  individuals  in  districts  already  served,  p.  214. 

10.  A  public  utility's  obligation  to  extend  service  to  applicants  in, 
or  adjacent  to,  a  community  already  served,  is  not  determined  entirely 
by  H  consideration  of  the  prospective  return  from  such  extension.  Veach 
v.  Central  Illinois  Pub.  Service  Co.  (III.)  221. 

11.  Public  convenience  and  necessity  demand  that  a  iitility  make 
such  extensions  into  new  districts  as  to  render  the  maximum  of  needed 
service  that  its  total  revenues  will  justify.  Walters  v.  Utah  Poww  k 
Light  Co.  (Idaho)  212. 

12.  The  burden  of  proving  that  the  total  revenue  of  a  utility  is  not 
suihc-ient  to  justify  extension  of  service  into  a  new  district,  which  will 
not  Ik*  self-supporting,  is  upon  the  utility.  Walters  v.  Utah  Power  & 
Light  Co.   (Idaho)  212. 

13.  The  Idaho  Commission  will  not  make  the  extension  of  service  by 
a  utility  into  a  new  district  contingent  upon  a  fixed  guaranty  of 
annual  revenue,  in  view  of  the  undeveloped  condition  of  the  state  and 
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the  interdependence   of  the   different   communities.     Walters  ▼.   Utah 

Power  k  Light  Co.  (Idaho)  212. 

14.  The  fact  that  streets  have  not  been  legally  opened  or  dedicated, 
is  not  sufficient  to  excuse  a  gas  company  from  its  duty  to  extend  its 
lines  to  serve  applicants  on  such  streets,  within  its  chartered  ter- 
ritory, where  the  streets  were  mapped  out  at  least  forty-five  years 
ago,  and  the  raapi<  tiled  pursuant  to  the  requirements  of  a  statute,  and 
the  lines  as  ^hdwn  on  the  maps  have  never  been  changed.  Bianco  v. 
Brooklyn  IJnion  Gas  Co.    (N.  Y.  Ist  Dist.)   99J. 

15.  The  faot  that  a  municipality  is  delinquent  in  the  payment  for 
electric  and  water  service  is  immaterial  upon  the  question  of  the  duty 
of  the  utility  to  extend  its  service  for  domestic  consumers  and  fire 
protection,  where  there  is  notliing  in  the  records  to  indicate  that  the 
bills  will  not  at  some  time  be  paid,  and  the  unpaid  bills  appear  to 
couKtitutc  a  realizable  asset.  Veach  v.  Central  IlUnois  Pub.  Service 
Co.   (111.)  221. 

VI.  Abandonment  or  discontinuance  of  nervice, 

16.  Public  (*onven fence  requiring  the  continued  operation  of  a  street 
railway  line,  cannot  be  predicated  upon  a  use  which  constantly  falls 
short  of  affording  reasonable  financial  support.  Be  Chautauqua  Trac- 
tion Co.    (N.  Y.  2d  Dist.)    169. 

17.  A  corporation  which  has  granted  to  the  public  an  interest  in 
the  use  of  its  railroad,  may  withdraw  such  grant  by  discontinuing  the 
use,  when  that  u»e  can  be  kept  up  only  at  a  loss.  Brooks-Bcanlon  Co.  v. 
Railroad  Commission  (U.  S.  Sup.  Ct.)  679. 

18.  The  Commission  will  not  require  a  utility  to  continue  to  operate 
certain  unowned  lines  of  street  railway,  where,  during  the  past  year 
the  return  from  such  operation  amounted  to  about  $6,000,  while  the 
cost  exceeded  the  sum  of  $25,000.  Re  Portland  K.  Ught  &  P.  Co.  (Or.) 
428. 

10.  A  natural  gas  company  which  has  mains  and  pipe  lines  through 
which  it  furnishes  service,  either  to  another  utility  or  through  it  to 
various  consumers,  cannot  abandon  its  lines  and  service  without  a 
proper  showing  and  an  order  of  the  Commission  authorizing  the  same. 
Re  Logan  Natural  Gas  &,  Fuel  Co.  (Ohio)  5iV). 

20.  Tlie  fact  that  a  railroad  has  discontinued  service  over  a  part 
of  its  main  track  for  a  short  period  immediately  prior  to  its  applica- 
tion to  abandon,  will  not  deprive  it  of  that  right,  provided  such  track 
has  been  operated  for  five  years  previous  to  such  application.  Xorth- 
field  V.  Public  Utilities  Commission  (Ohio  Sup.  Ct.)   925. 

21.  Because  of  the  continued  use  of  service  and  the  subjection  of 
such  service  to  the  authority  of  the  Public  Utilities  Commission,  under 
the  facts  disclosed  in  this  case,  there  was  no  voluntary  abandonment 
of  the  old  route  in  controversy.  North  field  v.  Public  Utilities  Commis- 
sion  (Ohio  Sup.  Ct.)   925. 

22.  A  corporation  operating  a  railroad  in  connection  with  other 
business,  cannot  be  compelled  to  continue  the  operation  of  the  road  at 
a  loss,  merely  becau.se  it  has  not  petitioned  the  Commission  for  leave 
P.U.R.1920C.' 
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to  discontinue  operation,  in  accordance  with  the  forms  required  by 
the  local  law.  Brooks- Sea nlun  Co.  v.  Railroad  Commission  (U.  S. 
8up.  Ct.)    579. 

Vi/.  Meters  and   tterviee   connect iotis;   otcneraiiip;   fess, 

a.  In  general, 

23.  A  rule  or  regulation  reasonably  applied  is  not  unreasonable, 
which  provides  for  a  separate  service  line  for  each  occupant  of  a  double 
dwelling  house  or  a  portion  of  a  block  or  row  of  buildings,  if  more 
than  one  meter  is  required  for  the  pur]>ose  of  measuring  the  water  con- 
KumtHi  by  each  occupant,  the  company  bringing  tiie  water  to  the  curb 
line.     Shreffler  v.  Lewistown-ReedsTille  Water  Co.  (Pa.)   189. 

24.  Any  general  rule  or  regulation  which  imposes  on  the  consumer 
any  part  of  the  cost  of  the  installation  or  subsequent  maintenance  or 
«ervice  connection,  is  unreasonable.  Shreffler  v.  Lewifitown-Reedsville 
Water  Co.   (Pa.)    189. 

2».  A  water  company  having  in  force  discriminatory  rules  with 
reference  to  the  laying  and  maintenance  of  service  connections,  was 
required  to  put  into  effect  a  rule  providing  that  the  company  will 
lay  and  maintain,  at  its  own  expense,  all  service  pipes  from  the  main 
in  the  street  to  the  curb  line  of  such  street,  and  the  service  pipe 
from  the  curb  line  to  the  cellar  or  other  point  of  termination  on 
]>atrons  premises  to  be  laid  and  maintained  by  or  at  the  expense  of 
the  patron  or  owner  of  the  property  served,  a  point  20  feet  distant 
from  the  center  line  of  any  highway  to  be  deemed  the  curb  line  in 
case  such  a  line  has  not  been  established.  Re  Essex  Board  of  Trade 
(Conn.)    150. 

b.  Loeation   of  meters, 

26.  A  rule  of  an  electric  company  that  all  meters  should  be  located 
in  cellars,  is  unreasonable,  and  cannot  be  enforced  by  the  utility.  Glen 
v.  Mohawk  Edison  Co.  (X.  Y.  2d  Dist.)   184. 

e.  rrot^4*tion  of  i*1eetrie  wiren, 

27.  A  rule  of  an  electric  company,  that  all  wires  from  the  service 
to  the  meter  must  lie  run  in  exposed  iron  conduits,  is  reasonable.  Glen 
V.  Mohawk  Edison  Co.   (X.  Y.  2d  Dist.)   184. 

d.  Re<'onnection  charge. 

28.  A  rule  of  an  electric  company  providing  for  a  charge  for  recon- 
ne<;ting  a  meter  when  service  is  discontinued  by  a  consumer,  does  not 
apply,  where,  although  the  consumer  changes  his  place  of  residenee, 
the  meter  is  already  connected,  and  the  company  performs  no  actual 
work  in  connection  therewith.  Bryson  v.  Greencastle  Light,  Heat»  Fuel 
A  P.  Co.  (Pa.)   102. 
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yill.  JHmsHinination. 

DMcrimination  in,  see  Dibcbimination,  17-23. 

IX,  ServU'C  by  purtiviUar  utilUies, 

a.  AutomobileH, 

29.  The  jitney,  although  able  to  compete  with  the  electric  railway 
on  profitable  short  haiilt^,  comes  ho  far  from  meeting  the  requirements 
of  an  adequate  system  of  rapid  transit,  that  it  is  not  worthy  of  cou< 
sideratiou.     Ke  IVrtlaud  K.  Light  &  P.  Co.   (Or,)    428. 

h,  JSIectHrUif. 

30.  The  fact  that  power  upon  which  a  city  relies  for  its  electric 
service,  is  trau^mitted  over  a  line  92  miles  in  length,  passing  through 
a  heavily  timbered  belt  of  country,  naturally  results  in  interruptions 
regardless  of  reasonable  care  on  the  part  of  the  utility.  Public  Service 
Conunisiiion  ex  rel.  Bremerton  v.  North  Pacific  Pub.  Service  Co.  ( Wash. ) 
93o. 

31.  An  auxiliary  steam  plant  is  of  no  value  in  curing  brief  inter- 
ruptions in  electric  service,  since  nearly  one  hour's  time  is  required  to 
get  a  steam  plant  into  operation.  Public  Service  Commission  ex  rel. 
Bremerton  v.  Xorth  Pacific  Pub.  Service  Co.   (Wash.)   OrW. 

32.  If  electric  service  over  transmission  lines  is  to  be  substituted 
f')r  service  from  local  plants,  the  burden  is  upon  the  utility  to  show 
that  this  service  would  be  as  sRti<(factory  and  as  efficient  as  that  fur- 
nished from  the  local  station.  Olney  v.  Central  Illinoig  Pub.  Service 
Co.   (111.)  487. 

c.  Gas. 

1.  In  general. 

33.  A  gas  company  should,  if  practicable,  extend  its^lines  to  all  parts 
of  its  franchise  territory  for  the  purpose  of  supplying  consumers,  and 
the  oo«t  of  the  extctnsion  is  not  the  only  factor  to  be  considered,  par- 
ticularly where  the  company  is  the  only  one  which  has  a  franchise  to 
serve  the  community.  Be  Woodhaven  Gas  Light  Co.  (N.  Y.  Ist  Dist.) 
904. 

3.  Heating  qtmlity, 

34.  A  utility  serving  mixed  artificial  and  natural  gas,  was  author 
ized  to  vary  the  heating  capacity  of  the  artificial  gas  served  so  r^.  to 
obtain  a  more  constant  use  of  natural  gas.  Re  Midway  Oaa  Co.  (Cal.) 
624. 
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d.  Mnterurban  rolIUNiy«. 

DigcuBsion  of  methods  used  in  transporting  '*diftpatoh  package 
frei>?ht/*  p.  88». 

Discussion  of  Hiniilarity  between  express  service*  and  "dispatch 
package  froight"  sorviee,  p.  801. 

e.  Xaiut'al   gas. 

Discussion  of  metliods  which  should  be  adopted  both  by  a  natural 
gas  company  and  itH  patrons  in  order  to  remedy  temporary  low  pres- 
sures durinf^  cold  weather,  p.  833. 

3.).  Priorities  as  to  natural  gas  service  based  on  rate  sdiedulee, 
were  eliminated  be<;ause  of  shortage  of  supply,  and  deliveries  were 
hused  on  essential  needs.     Re  Wdway  Gaa  Co.   (CaL)  624. 

36.  In  ctLse  of  shortage  of  natural  gas,  it  was  stated  that  as  a  gen- 
eral rule,  industries  which  can  use  other  fuel,  whether  equipped  or 
not,  will  not  be  considered  as  having  a  right  to  the  use  of  the  natural 
gas.    Re  Midway  (las  Co.  (Cal.)  624. 

37.  The  replacing  of  an  existing  natural  gas  line  by  a  larger  one, 
involving  an  outlay  of  many  thousands  of  dollars  under  present  day 
prices,  is  not  justilied  in  order  to  secure  adequate  pressure  where 
such  increased  capacity  would  be  necessary  only  during  a  few  days 
of  the  year,  CHpecially  where  there  is  some  uncertainty  as  to  the  con- 
tinued adequacy  of  the  gas  field.  Austin  Borough  Council  v.  Potter  Gas 
Co.   (Pa.)  830. 

/.  Rani*oads. 

38.  In  the  industrial  growth  and  development  of  a  city  there  always 
inevitably  comes  some  period  in  a  certain  section  or  sections  where 
individual  residence  property  will  suffer  damage  from  the  construction 
of  spur  tracks  to  serve  manufacturing  plants,  and  in  such  cases  the 
necessity  for  this  service  must  be  weighed  against  the  protests  of 
such  property  owners,  and  if  the  benefits  to  the  public  will  more 
than  compensate  for  the  property  loss  or  hazard,  permission  for  con- 
struction of  the  same  should  be  granted.  Re  Director  General  of  Rail- 
roads (Cal.)  141. 

39.  The  Arkansas  Commission  directed  a  railroad  i*ompany  to  per- 
mit passengers  to  board  and  alight  from  an  interstate  train  at  a  small 
station,  where  such  service  would  be  of  oonsiderable  convenience  to 
passengers,  and  the  train  was  required  to  come  to  a  stop  at  that  point, 
l)ecause  of  the  crossing  of  another  railroad.  Nettleton  v.  St.  Louis* 
San  Francisco  R.  Co.  (Ark.)  2.')9. 

g.  Street  railways, 
1,  In  general. 

Discussion    of   necessity   of    street    railway    service    in    promoting 
growth  and  development  of  cities,  p.  11. 
P.U.R.1920C. 
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Discussion  of  ad  vantages  of  skip-stop  plan,  p.  309. 

DiscuBMion  of  danger  in  extending  service  of  street  railway  under 
govermnental  control,  p.  239. 

40.  The  Tennessee  C'ommisbion,  upon  approving  a  ''cost  of  service" 
plan  of  street  railway  operation,  fixed  a  standard  of  service  at  not 
higher  than  .185  and  not  lower  than  .155  car  miles  per  revenue  pas- 
senger.    Re  Tutwiler  (Tenn.)   298. 

2,  OnC'tnan  cars. 

Requirements  and  regulations  imposed  by  Commission  as  condition 
to  grant  permission  to  operate  one-man  street  railway  cars,  p.  93 

Discusttion  of  benefits  of  using  one-man  cars  on  street  railways,  p. 
13. 

41.  If  street  cars,  in  a  smaH  municipality,  can  be  successfully 
operated  by  one  man,  the  burden  should  not  be  imposed,  which  must 
ultimately  rest  on  the  fare  pa3nng  public,  of  employing,  at  high  wages, 
two  men  to  do  the  work  which  can  properly  be  performed  by  one.  Re 
Empire  State  R.  Corp.  (N.  Y.  2d  Dist.)  87. 

42.  While    one-man    street    railway    cars    are    not    available    wIktc 
travel  is  heavy,  in  small  municipalities  where  the  grades  are  not  heavy,, 
their  operation  would  sec^m  to  be  practicable,  and  to  impose  no  undue 
burden    upon    the   operative.      Re   Empire   State   R.   Corp.    (N.   Y.   2d 
Dist.)   87. 

43.  In  determining  whether  a  street  railway  should  be  permitted 
to  operate  one-man  cars,  the  question  as  to  the  safety  of  the  operation 
is  controlling.     Re  Empire  State  R.  Corp.  (N.  Y.  2d  Dist.)  87. 

44.  The  question  of  the  validity  of  a  local  ordinance  on  the  subject 
of  the  operation  of  one-man  street  railway  cars,  is  a  matter  to  be 
determined  by  the  courts,  and  should  not  affect  the  determination 
of  the  Commission  in  the  discharge  of  the  duties  imposed  upon  it  by 
statute.     Re  Empire  State  R.  Corp.   (N.  Y.  2d  Dist.)   87. 

h,  Tele-phone&.  ' 

1.  In  general. 

Discussion  of  necessity  of  telephone  service  in  moflern  social  and 
business  world,  p.  535. 

4.).  The  Indiana  Commission  has  no  jurisdiction  over  a  petition  of 
the  subscribers  of  one  telephone  company  asking  to  become  subscribers 
of  another.     Re  Elnidale  Teleph.  Exch.   (Ind.)    155. 

46.  The  policy  of  mining  companies  in  refusing  to  permit  employees 
to  subscribe  to  telephone  service  at  their  own  expense,  at  their  own 
residences,  for  their  own  personal  use,  except  through  extensions  from 
the  main  station  located  in  the  office  of  the  mining  company,  should 
not  be  tolerated.     Re  Yerington  Ele<'tric  Co.   (Xev.)   158. 

2.  Physieal  cofineetion. 

47.  The  right  of  one  telephone  company  to  connect  its  lines  with 
P.U.R.1920C. 
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that  of  another  company,  ^iven  under  §  5,  art.  9,  of  the  Constitution, 
impIieH  a  mechanical  union  of  the  lines  so  as  to  admit  of  the  conven- 
ient passage  of  messages  from  one  to  the  other,  but  does  not  include 
the  right  to  compel  business  intercourse  between  two  competing  com- 
panies to  the  detriment  of  either.  The  purpose  is  to  establish  and 
maintain  means  for  a  continuous-  transmission  of  messages  for  the 
benefit  and  convenience  of  the  public.  Pioneer  Teleph.  &  Teleg.  Co.  v. 
8tate   (Okla.  Sup.  Ct.)   557. 

8.  DtMCf^ntinuance  for  une  of  profane  lanp%taffe, 

48.  A  telephone  company  is  justified  in  discontinuing  telephone 
service  to  one  who  habitually  uses  profane  and  indecent  language  over 
the  telephone,  notwithstanding  the  yompany  has  no  rule  against  tho 
use  of  such  language.  Minerva  &  C.  Transit  Co.  v.  Farmers  &  M. 
Teleph.  Co.  (Ohio.)  801. 

49.  A  telephone  company,  which  had  disconnected  a  telephone  be- 
cause of  the  use  of  profane  and  indecent  language  by  the  subscriber,  was 
ordered  to  reconnect  the  same,  where  it  appeared  that  the  subscriber 

•  and  the  public  had  both  been  inconvenienced  by  the  disconnection,  but 
with  the  definite  understanding  that  a  repetition  of  the  offense  would 
result  in  a  permanent  withdrawal  of  the  service.  Minerva  &  C.  Transit 
Co.  V.  Farmers  &  M.  Teleph.  Co.  (Ohio)  801. 

i.  Water. 

50.  A  water  company  was  ordered  to  extend  a  4-iDch  main  a  dis- 
tance of  1200  feet  and  a  2-inch  main  a  further  distance  of  340  feet  to 
serve  sixteen  domestic  applicants  and  two  municipal  fire  hydrants. 
Veach  v.  Central  Illinois  Pub.  Service  Co.   (III.)  221. 

51.  The  rule  should  not  be  approved  which  provides  that  water  will 
be  supplied  only  on^the  application  of  the  owner  o^  the  property  and 
upon  his  responsibility.  Shrcffler  v.  Ijewistown-Reedsville  Water  Co. 
(Pa.)   189. 


SERVICE  CONNECTIONS. 

Discrimination  in  charge  for  sen-ice  connections  bet/ween  old  con- 
sumers and  new,  see  Dtscrimlnatton,  22,  23. 

Investigation  of  rates  not  made  in  proceeding  upon  complaint  as 
to  discrimination  regarding  ownership  of  nu'tcrs  and  failure  to 
make  service  connections,  see  Procedure,  2. 

Telephone  installation  charges,  see  Ratks,  84-87. 

Jurisdiction  of  Nebraska  Commission  over  refimd  of  excessive 
charges  for  service  connection,  see  Repabation,  2. 

Utility  not  to  be  blamed  for  failure  to  make  service  connections 
where  material  waa  not  to  be  procured,  see  Sebvice,  7. 

Burden  of  cost  of,  see  Service,  23-2*. 
P.U.R.1920C. 
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SHORTAGE. 

LoBa  of  natural  gas  revenue  from  industrial  oonF^imers  due  to  fail- 
ure of  supply,  see  Retubn,  2. 
Effect  of  shortage  of  natural  gas,  see  Seirvicib,  35-37. 

SHOHT  nStCBS^  CtrSTOMER. 

Telephone  rates  for,  see  Rates,  78. 

SIGNS. 

Rates  for  electric  sign  seryice,  see  Rates,  61. 

SMAI.I.  coMSuracBas. 

Gas  company  not  entitled  to  complain  hecanse  of  the  burden  on  the 
large  consumers,  see  RvruBN,  50. 

SNOW. 

Duty  of  street  railways  to  remove  snow  from  streets,  see  Street 
Railways,  1,  2. 

SOCIAI.. 

Social  conditions  as  authorizing  invasion  of  telephone  territory, 
see  MoNopoLT  and  competition,  3. 

SOUTH  DAKOTA. 

Oost  of  eliminating  electrical  interference,  see  Electbicitt,  6. 

8FI7R  TRACKS. 

Duty  of  railroad  company  to  construct  spur  tracks,  see  Sebvicb, 
38. 

STAGES. 

See  Automobiles. 

STANDBY  SERTICE. 

Steam  plant  aa  protection  against  brief  interruptions  in  electric 
service,  see  Service,  31. 

STATE. 

Police  power  of  state  to  r^ni^^^te  public  utility,  tee  OOKBTiruTioirAL 

Law,  20. 
Policy  of  Connecticut  to  prohibit  purchase  of  current  generated 

outside  of  Btate,  see  Ei.ectbictty,  1. 
Power  of  state  to  stop  interstate  traiiiH,  see  Intbbstati  Ck>MMEBOB, 

1. 

STATE  COlTRTa 

Following  United  Supreme  Court  decisions,  see  JuDOMEim,  ]« 

STATIONS  AND  STOPS. 

Order  requiring  lighting  of  railroad  station  as  denial  of  due  proosMy 
see  Constitutional  Law,  G. 
P.U.R.1920C.    J.  73 
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STATUTES. 

Order  granting  permission  to  railroad  company  to  oonstmct  switch 
across  a  public*  highway  aa  appealable  under  Illinois  atatute^ 
see  Appeal  and  Review,  9. 

Extension  of  time  for  application  for  certificate  under  Arizona 
statute,  see  Certificatcs  of  Convenience  and  Necessity,  1. 

Power  of  Nevada  Commission  to  pass  upon  necessity  for  con- 
struction of  telephone  line  commenced  prior  to  passage  of  Pub- 
lic Service  Commission  Act,  see  CEBTinoAixs  or  Convenience 
and  Necessity,  3. 

Power  of  Indiana  Commission  to  pass  upon  validity  of,  see  Com- 
missions, 6. 

Validity  of  Arkansas  Corporation  Commission  Act,  see  Constitv- 
TioNAL  Law,  1. 

Validity  of  penalty  clauses  in  New  York  Public  Service  Commis- 
sions Act,  see  Constitutional  Law,  2. 

Declaring  private  company  to  be  common  carrier  by  Commission 
order  or  legislative  act  as  denial  of  due  process,  see  Constitu- 
tional Law,  3. 

New  York  statute  not  invalid  because  legislature  fixed  some  rates 
and  Commission  others,  see  Constitutional  Law,  7. 

Validity  of  Arkansas  statute  authorizing  surrender  of  franchisa 
for  indeterminate  permit,  see  Constitutional  Law,  8. 

Abandonment  of  street  railway  line  under  New  York  statute  as  im- 
pairment of  rate  franchise,  see  Constitutional  Law,  9. 

Cost  of  eliminating  eloctrical  interference  under  South  Dakota 
statute,  see  Electruity,  6. 

Effect  of  decision  that  penalty  clauses  of  regulatory  statute  are 
unconstitutional,  see  Judgments,  1. 

Consolidation  of  telephone  companies  not  forbidden  by  Pennsyl- 
vania statute  forbidding  consolidation  of  telegraph  companies, 
see  Monopoly  and' Competition,  6. 

New  York  full  crew  act,  see  Railroads,  1,  2. 

Duration  of  rate  schedule  under  Pennsylvania  statute,  see  Rates, 
1. 

Rate  schedule  binding  until  declared  confiscatory,  see  Rates,  3. 

Power  of  Maine  Commission  to  compel  water  company  to  furnish 
water  at  statutory  rates,  see  Raheb,  6. 

Statutory  power  of  Commission  to  change  franchise  rates,  see 
Rates,  10-18. 

Power  of  Nebra&ka  Commission  to  increase  the  statutory  maximum 
railroad  fares,  see  Rates,  19. 

Effect  of  invalidity  of  New  York  maximum  rate  statute,  see  Rates, 
20. 

Necessity  for  valuation  before  fixing  reasonable  rates  under  Penn- 
Kvlvania  statute,  see  Rates,  31. 

Ordinance  rates  as  binding  contract  under  Ohio  statute,  see  Rates, 
35,  36. 

Contract  rates  as  binding  between  parties  until  afiirmative  act  of 
Commission,  see  Rates,  37. 
P.U.R.11)20C. 
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STAITTES— <»n<inwcd. 

Posting  oi  schedules  under  Pennsylvania  statute,  see  Rates,  99. 

Construction  of  Nebraska  maximum  rate  statute,  see  Rates,  58^ 

Illegality  under  Nebraska  statute  of  security  issues  without  per- 
mission of  Commission,  see  Secubity  Issues,  2. 

Jurisdiction  of  Indiana  Commission  over  extension  of  service  within 
incorporated  towns,  see  Skbyice,  3. 

Ohio  statute  as  granting  Commission  power  to  authorize  abandon- 
ment of  service,  see  Service,  4. 

Utah  statute  not  contemplating  revaluation  upon  every  tluetuation 
of  unit  prices,  see  Vai.I'ATIox,  1. 

Purpose  of  valuation  under  District  of  Columbia  statute,  see  Val- 

ITATION,    2. 

Reproduction  cost  as  not  sole  measure  of  value  under  New  York 
statute,  see  Valuation,  14. 

Discussion  of  rule  with  respect  to  retrospective  operation  of  stat- 
utes, p.  371. 

STEAM. 

Steam  plant  as  protection  agniiic^t  brief  interruptions  In  electric 
service,  see  Service,  31. 

STOGKHOLDEBS. 

Right  of  members  of  town  board  to  grant  franchise  to  public  utili- 
ty of  which  they  are  directors  and  stockholders,  see  Fran- 
chises, 4. 

Virginia  ('ommisHion  as  not  passln":  upon  question  of  salaries  as 
between  stockholders  and  oflicers,  see  Ri'rruRW,  5. 

STOCKS. 

Treasury  stock  not.  to  be  issued  for  indefinite  future  twe,  see  Se- 
curity Issues,  1. 

Conversion  of  short-time  bills  into  stock,  see  SiBOUBrrr  Issues,  3. 

Purchase  of  stock  as  condition  precedent  to  service  of  mutual  com- 
pany, see  Service,  8. 

Special  rates  to,  as  discriminatory,  see  Discrimination,  10. 

STOPS. 

See  Stations  and  Stops. 

STREET  RAII^WATS. 

See  also  Interurban  Bailways. 

Bight  of  city  granting  a  street  railway  rate  franchise  to  appeal 
from  an  order  authorizing  an  increase  in  rates,  see  Appeal 
AND  Review,  10. 

Apportionment  as  between  street  railway  and  interurban  railway 
system,  see  Apportionment,  2-4. 

Abandonment  of  street  railway  line  under  New  York  statute  as  im- 
pairment of  rate  franchise,  see  Constitutional  Law,  9. 

Depreciation  of,  see  DEPRtxiAxios,  6-8. 
P.r.R.1920C. 
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STREET  RAILWAYS— COM/ ifwitfd. 

Reduced  electrk  ratos  to  Btreet  railway  company  as  discrimina* 
tion,  see  Discrimination,  11,  12. 

Single  street  railway  fare  in  city  as  discriminatory,  see  DiscRim- 
NATIOX,   13. 

Power  of  munioipaliticR  to  grant  street  railway  franchises,  sec 
Franchises,  1-3. 

See  Highways  and  Streeth. 

Right  of  street  railway  selling  surplus  current  to  earn  a  profit 
thereon,  see  Ixtercorwratk  Relations,  1. 

Right  of  parent  street  railway  company  to  interest  charge  on  value 
of  land  used  by  subsidiary,  see  Intercorporate  Relations,  2. 

Power  of  CommisKion  to  regulate  rates  charged  by  bridge  company 
to  street  railway,  see  Intercorporate  Relations,  3. 

Street  railway  as  party  to  valuation  of  electric  company's  prop- 
erty, see  Parties.  1. 

Matters  at  issue  in  proceeding  by  street  railway  company  against 
bridge  company  for  charging  excessive  rates  in  violation  of 
contract,  see  Procedure,  1. 

Jurisdiction  of  Commission  over  company  holding  all  capital  stock 
and  other  obligations  of  street  railway  company,  see  Public 
Utilities,  8. 

Pow*cr  of  municipality  by  means  of  franchise  to  fix  street  railway 
rates  beyond  limits  of  city,  see  Rates,  25. 

Charge  for  use  of  bridge  by  street  railway,  see  Rates,  40. 

Fares  on,  see  Rates,  69-72. 

Effect  of  waiver  by  municipality  of  street  railway  franchise,  see 
Rates,  63. 

Street  railway  zone,  see  Ratb:s,  64-69. 

Single  fare  in  city  limits,  see  Rates,  6.V-68. 

Tranafera  on,  see  Rates,  70. 

Commutation  fares  on,  see  Rates,  72. 

Requiring  street  railway  to  pay  city  certain  percentages  as  dis- 
crimination against  consumers  in  favor  of  taxpayers,  aee  Re- 
turn, 14. 

Each  department  of  utility  to  be  self-sustaining,  see  RffruKli,  47» 
48. 

Reasonableness  of  return  on,  see  Return,  62,  63. 

Jitneys  as  substitute  for  street  railway,  see  Service,  29. 

Car  miles  per  revenue  passenger  on  street  railways,  see  Servicb,  40. 

One-man  cars  on  street  railways,  see  Service,  41-44. 

Annotation  on  street  railway  rates,  p.  770. 

Discussion  of  obsolete  character  of  street  railway  service,  p.  447. 

Discussion  of  method  of  placing  part  of  burden  of  cost  of  operating 
atreet  railways  on  the  general  public,  p.  444. 

Discussion  of  necessity  and  importance  of  street  railway  to  de- 
yelopment  of  city,  p.  442. 

Discussion  of  need  of  placing  part  of  cost  of  street  railway  service 
on  to  shoulders  of  general  public,  p.  441. 

1.  It  would  be  manifestly  unfair  to  require  the  customers  of  a 
.  P.U.R.1920C. 
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STREET  RAILWAYS— co»*intied. 

street  railway  to  bear  the  entire  burden  of  rendering  passable  in  the 
winter  time  those  streets  which  would  not  exist,  or  if  they  existed, 
would  not  be  so  popiilous,  were  it  not  for  the  fact  that  a  street  rail- 
way was  in  operation.  Re  Cumberland  County  Power  &  Light  Co. 
(Me.)  26. 

2.  A  street  railway  company,  in  clearing  its  right  of  way,  was 
not  required  to  remive  the  snow^  or  ice  upon  certain  specified  streets, 
but  was  permitted  in  the  general  course  of  ploughing  or  shoveling, 
to  deposit  the  same  on  parts  of  the  street  other  than  those  occupied 
by  its  tracks;  but  on  certain  streets  was  required  to  remove  or  level 
the  snow  after  each  storm.  Re  Cumberland  County  Power  &  Light  Co. 
(Me.)  26. 

STRIKES. 

Annotation  on  cost  of  strike,  as  an  operating  expense,  p.  644. 

SUBSCBIBERS. 

As  rate  payers  generally,  see  Consumers  aivd  Patbons. 
Generally,  see  Conbumbbs  and  Patrons. 

Number  of  telephone  subscribers  as  affecting  value  of  service,  see 
Rates,  77. 

SUBSIDIARY  CaiCPAKT. 

Right  of  parent  street  railway  company  to  interest  charge  on  value 
of  land  used  by  subsidiary,  see  Inubbcorporatb  Relations,  2. 

SUBWAY. 

Validity  of  payment  of  bonus  to  contractor  for  construction  of  sub- 
way under  cost-plus  contract,  see  CoNSTBUcnoi*  and  Eqttip- 

MENT,   1. 

SUFFIdEBCT. 

Sufficiency  of  allegations  of  confiscation,  see  PLBASnro,  !• 


Return  from  summer  resort  not  to  be  considered  in  fixing  retum 
of  intenirban  railway,  see  Return,  49, 

SUPERIKTEimBHOB. 

Allowance  for  cost  of  superintendence  as  an  overhead  expense^  see 
Valuation,  28. 

SUPPUEff. 

See  Maitcriaus  and  Supplies. 

SUFPLT. 

Loss  of  natural   gas   revenue   from   industrial   consumers   due  to 

failure  of  supply,  see  Return,  2. 
Effect  of  shortage  of  natural  gas,  sec  Service,  35-37. 
P.U.R.1920C. 
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SUPREME  COURT. 

See  Courts. 

8WIT0H. 

Order  granting  permission  to  railroad  company  to  construct  switch 
across  a  public  highway  as  appealable  under  Illinois  statute, 
see  Appeal  and  Review,  9. 

SWITCHIHO  CHARGES. 

Discrimination  in  telephone  switching  charges,  see  Discrimination, 

14. 
Telephone  switching  charges,  see  Rates,  91. 

TAXES  AND  TAXATION. 

Municipal  franchise  tax  as  charged  against  operation  in  that  mu- 
nicipality only,  see  Return,  ^4. 
Federal  taxes  as  a  charge  to  operation,  see  Return,  25. 

Annotation  on  Federal  income  -tax  as  an  operating  expense,  p.  543. 

Discussion  of  validity  of  provision  in  street  railway  contract  ex- 
empting company  from  taxation  for  a  period  of  ten  years  in  view  of 
constitutional  provision  that  taxes  must  be  uniform  and  ad  vntorem^ 
p.  920. 

TAXPAYERS. 

Requiring  street  railway  to  pay  city  certain  percentages  as  dis- 
crimination against  consumers  in  favor  of  taxpayers,  see  Re- 
turn, 14. 

TEIiEORAPHS. 

Consolidation  of  telephone  companies  hot  forbidden  by  Pennsylva- 
nia statute  forbidding  consolidation  of  telegraph  companies, 
tee  Monopoly  and  Competition,  6. 

TELEPHONES. 

Approval  of  Oregon  Commission  not  required  for  sale  of  telephone 
property,  see  Consoudation,  Merokb,  and  Sale,  2. 

Orders  requiring  physical  connection  of  telephones  as  denial  of  due 
process,  see  Constitutional  Law,  6. 

Depreciation  of,  see  Depreciation,  9-12. 

Duty  to  render  free  service  to  municipalities  in  acoordance  with 
franchise  provision,  see  Discrimination,  8. 

Discrimination  in  telephone  rates,  see  Discrimination,  14-16. 

Elimination  of  electrical  interference,  see  Klectricity,  4-6. 

Social  and  business  relations  as  authorizing  admission  of  compe- 
tition, see  Monopoly  and  Competition,  3. 

Admission  to  competition  in  occupied  territory,  see  ^Ionopoly  and 
Competition,  4. 

Consolidation   of   telephone   companies   not   forbidden  by   Pennsyl- 
vania statute  forbidding  couitoUdation  of  telegraph  companies, 
see  Monopoly  and  Compctition,  6. 
P.U.R.1920C. 
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TELEPHON  ES—co*?  tinued. 

Mutual  tclr^phone  company  aR  public  utility,  see  Public  TTTn^iTiES, 

6. 
Power  of  Comuiission  to  fix  telephone  rates  for  hotel  guests,  see 

Rates,  21. 
Telephone  rates,  see  Rates/ 73-03. 

Payment  by  subsidiary  to  parent  telephone  company  as  an  operat- 
ing charge,  see  Rktur.v,  26. 
Increase  in   telephone   rates  as  decreasing  number  of  aubscribers 

and  value  of  service,  see  HETraif,  40. 
Reasonableness  of  return  of  telejxlioiie  eompany,  see  Retitrn,  64. 
Jurisdiction  of  Commission  over  physical  connection  of  telephones, 

see  Service,  5. 
Telephone  service,  see  Skrvice,  45-49. 
Physical   connection   of   telephones   under   Oklahoma   Constitution, 

see  Service,  47. 
Disconnection  of  telephone  because  of  use  of  profane  language,  set 

Service,  48. 

Annotation  on  depreciation  of  telephones,  p.  510. 

Annotation  on  telephone  rates,  p.  780. 

Annotation  on  reasonableness  of  return,  p.  651. 

Annotation  on  payment  to  parent  telephone  company  as  an  operat- 
ing expense,  p.  543. 

Discussion  of  the  4^  per  cent  license  a^^eement  between  the 
American  Telephone  &  Telegraph  Company  and  its  subsidiaries,  p.  537. 

Discussion  of  financial  relations  between  American  Telephone  & 
Telegraph  Company  and  its  subsidiaries,  p.  53i. 

TEMPOBART  RATES. 

Power  of  Oklahoma  Comiuiasion  to  Ax  temporary  rates,  see  Rates, 
22,  23. 

TENHESSEE. 

Duty  of  Tennessee  Commission  to  prevent  utility  going  into  the 
hands  of  receivers,  see  Retubn,  3. 

Tennessee  Commission  as  following  Federal  courts  in  not  allow- 
ing for  engineering  and  management  pending  valuation,  see 
Returx,  15. 

TIME* 

Extension  of  time  for  application  for  certificate  of  convenience  un- 
der Arizona  statute,  see  Certificates  of  Convenienoe  and 
Necessity,  1. 

TOIX  1CE88AGE8. 

Telephone  toll  charges,  see  Rates,  92,  93. 

TOWNS. 

Right  of  meraliers  of  town  board  to  grant  franchise  to  public 
utility  of  which  they  are  directors  and  stockholders,  see  Fban- 

CHISEH,  4. 

P.U.R.1920C. 
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TRANSFERS. 

On  street  railways,  see  Ratios,  70. 

TRAHSMISSION  UHS. 

Grant  of  certificate  of  convenience  for  construction  of  electric  trans- 
mission line  and  not  approval  of  method  by  which  service  may 
be  rendered,  see  Ckrtificates  of  Convexience  axd  Nbces- 
8ITV,  9. 

Commission  to  pass  upon  legal  right  to  construct  electric  trans- 
mission line  in  passing  upim  method  of  construction,  see  Com 

MI8HI0N6,  4. 

Construction  of,  see  Eux-tbicity,  2,  3. 

Electric  service  by  means  of  transmission  line,  see  Sbsvice,  30,  32. 

TREASURY  STOCK. 

Not  to  be  issued  for  indefinite  future  use,  see  Secusitt  Issues,  L 

UHCOIXECTABLE  ACCOUHTS. 

As  chargeable  to  operation,  see  Return,  27. 

UNITED  STATES  SUPREME  COURT. 

Generally,  see  Coubts. 

Approval  of  principle  that  utility  is  entitled  to  earn  sufficient  suBi 

to  cover  depreciation,  see  Depreciation,  1. 
Following  decisions  of,  see  Judgments,  1. 

r 

UHIT  PRICES. 

Utah  statute  not  contemplating  revaluation  upon  every  fluctuation 
of  unit  prices,  see  Valuation,  1. 

UNREASOHABI^ENESS. 

See  Rkasonablrnesb. 

UNUSED  PROPERTY. 

Valuation  of,  see  Valuation,  35,  36. 

USE. 

Land  dedicated  for  public  highways  aa  subject  to  future  use,  see 

Highways  and  Streets,  1. 
Length  of  use  as  factor  to  be  considered  in  fixing  electric  rates, 

see  Rates,  46. 

UTAH. 

Utah  Commission  as  not  guaranteeing  return,  »ee  Rktubn,  1. 
Utah  statute  not  contemplating  revaluation  upon  every  fluctuation 
of  unit  prices,  see  Valuation,  1. 

UTIUTIES. 

See  Public  Utitjties. 
P.U.R.1920C. 
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J.  In  general,  1— d. 
II,  Jurisdiction,  poivers,  and  duties  of  CommisMon,  4,  5. 

III.  Ascertainment  of  value  or  cost,  6— J 9. 

a.  Of  value  for  rate  maUing,  O^IS. 

1.  In  general t  O-^. 

2.  Origiruil  cost  as  measure,  0,   10. 

3.  Reproduction  cost  oh  measure,  11—16, 

4.  Book  value  as  measure,  17, 

5.  Sale  price  as  measure^   IS. 
h.  Of  \'alne  for  security  issues,   19. 

IV.  Consiileration  of  at^crued  depretriation,  20,  21, 
V,  Consideration  of  appreciation  in  value,  22^^24, 

VI,  Consideration  to  he  given  to  lot'ation  of  plant,  ^5. 
VII •  Nonphyslcal  elements  affecting  value,  26-31, 
a.  Overhead  eocpenMes,  26—29. 

1,  Cost  of  promoting  and  financing,  26,  27 » 

2,  Engineering  and  superintendence,  2S. 

3,  Organization  expenses,  29, 

h.  Discount  on  se€*uritics  and  brokerage,  30,  31. 
ytll.  Items  and  expenses  chargeable  to  capital,  32—34. 
IX,  Valuation  of  particular  kinds  of  tangible  praperty,  3S^^6, 
a.  Property  not  used  or  useful,  3Q,  36. 
h.  Propefrty  paid  for  out  of  eartvings,  37m 
c.  Lands,  3S. 
X.  Valuation  of  particular  kinds  of  intangible  property,  39^ 
S4, 
a.  Going  value,  39—47, 
h.  Franchises,  4S—&0. 
c.  Water  rights,  Ql. 
d*  Natural  gas  leaseholds,  52— 54^ 

I,  In  general. 

Street  railway  as  party  to  valuation  of  electric  company's  property, 
see  Pabties.  1. 

Necessity  for  valuation  before  fixing  reasonable  rates  under  Pennsyl- 
vania statute,  see  Kates,  31. 

Ft'dcral  court  as  not  allowing^  charge  for  engineering  and  management 
pending  valuation,  see  Return,  15. 

Ck)8t  of  acquiring  natural  gas  property  as  charge  to  operation,  see 
Retubn,  17,  18. 

Betterments  to  be  charged  to  plant  account,  see  Retubx,  19. 

1.  The  authority  conferred  by  statute  upon  the  Utah  Commission 
to  make  a  revaluation  of  the  property  of  a  utility,  does  not  contem- 
plate a  disturbing  of  -valuations,  theretofore  fixed,  every  time  a  change 
occurs  in  unit  prices,  particularly  during  times  when  violent  fluctua- 
tions take  place.    Re  Utah  Gas  &  Coke  Co.   (Utah)   854. 

2.  Tlie  valuation  required  to  be  made  of  public  utility  property 
by  the  statutes  of  the  District  of  Columbia  is  for  the  purpose  of  de- 
P.U.K.1920C. 


Digitized  by  VjOOQIC 


1162  INDEX. 

VALU  ATION-^o«  f  tiiMCc/. 

termining  rate^  and  servicea.     Potomac  Electric  Power  Co.  ▼,  Public 

Utilities  Commission   (D.  C.  Sup.  Ct.)   32«. 

3.  No  error  is  committed  by  tlie  Commlssiou  in  a  valuation  for 
rate  making  in  finding  the  "fair  amount"  rather  than  the  •*fair  value 
for  rate-making  purpowh,''  since  the  terms  are  (similar  in  meaning 
and  effect.  Potomac  Electric  Power  Co.  v.  Public  Utilities  Commission 
(D,  C.  Sup.  Ct.)   320. 

//.  Jurindictiottf   potrers,   atid  duties  of  Commitwion. 

.Statement  that  Tennessee  i.^ommi^aion  has  po'wijr  to  fix  emcrjjency 
rates  without  making  appraisal,  p.  3. 

4.  The  CommiHsion  should,  in  its  finding,  state  what  it  finds  to 
he  the  cost  of  r^production,  original  cost,  and  other  elements  consid- 
ered by  it,  in  determining  fair  value,  so  that  the  courts  will  be  able  to 
determine  whether  a  just  and  fair  valuation  has  been  made,  and  a 
fair  and  reasonable  rate  established.  State  Public  Utilities  Commis- 
sion ex  rel.  Springfield  v.  Springfield  Gfts  A  E.  Co.   (III.  Sup.  Ct.)   640. 

5.  It  is  not  necessarr  that  every  article  of  property  be  separately 
valued,  but  where  it  appears  that  only  a  certain  proportion  of  the 
actual  value  of  the  whole  or  any  considerable  part  of  the  property  is 
to  be  taken  int^  consideration,  then  such  value  must  be  stated  by  the 
Commission  or  the  proportion  thereof  consddered  must  be  stated,  since 
otherwise  the  court  would  be  helpless  in  an  effort  to  reriew  the  rea- 
sonableness of  the  Commission's  findings  and  order.  State  Public  Utili- 
ties Commission  ex  rel.  Springfield  v.  Springfield  Gas  &  E.  Co.  (111. 
Sup.  Ct.)  640. 

///.  AnrertainmetU  of  value  or  voet. 
a.  Of  value  for  rate  nuiJcing. 

1,  In  general. 

Discussion  of  what  constitutes  reasonable  value  for  rate  making, 
p.  857. 

Discussion  of  theories  advanced  for  valuation  of  natural  gas  lease- 
holds, p.  588. 

Discussion  of  average  investment  in  telephone  property  per  sub- 
scribers, per  pole,  and  per  conductor  mile,  p.  112. 

6.  A  fair  valuation  as  of  March  1,  1920,  is  found  by  taking  an 
appraisal  made  as  of  July  1.  1913,  on  the  reproduction  basis,  less  de- 
preciation since  that  time,  plus  inventment  cost  of  additions  at  war 
prices  purchased  since  July  1,  1913,  less  depreciation  of  the  same.  Re 
Poanoke  Water  Works  Co.   (Va.)   7-15. 

7.  The  allowance  of  abnormally  hi^^b  prices  m  a  valuation  should 
be  limited  to  the  amounts  actually  expended  during  the  period  of  such 
prices.     Re  Kansas  City  Has  Co.    (Mo.)   41. 

8.  A  sum,  abided  to  the  cost  of  an  electric  plant  at  the  time  of 
its  absorption  by  another  company,  is  properly  disallowed  as  part  of 
P.U.R.1920C. 
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the  original  cost,  it  appoaring  that  the  boards  of  directors  of  the  two 
companies  were  the  same,  and  that  the  transfer  did  not,  therefore, 
reprc<;ent  a  valid  sale  but  merely  an  inflation  of  the  purchase  price. 
Pot<miac  Kleetri«  Power  Co.  v.  Public  Utilities  Commission  (D.  C.  Sup. 
a.)  3J6. 

2.  Original  cont  u»  measure, 

9.  The  orr>;inal  coHt  of  construction,  the  amoimt  expended  in  perma- 
nent iuiprovoinrnts.  the  present  cost  of  construction,  the  probable  earn- 
ing capacity  of  tlie  property  under  the  particular  rates  presc-riiu'd  by 
statute,  and  tJic  snins  required  to  meet  operating  expenses,  are  all  mat- 
ters for  consideration  in  determining  fair  value,  and  the  cost  of  repro- 
duction new  less  depreciation  is  not  the  sole  measure  of  sndi  value. 
Stato  Public  Utilities  Commission  ex:  rel.  Springtield  v.  Springfield  Gas 
k  K.  Co.   (111.  Sup.  Ct.)   640. 

10.  In  determining  the  capital  which  had  been  invested  in  street  rail- 
way property  for  rate-making  purposes,  the  Tennessee  Commission  ap- 
proved an  appraisal  ba^cd  upon  the  exact  actual  cost  when  sut-h  cost 
could  be  obtained,  and  when  such  records  were  not  obtainable,  upon 
estimate's  of  the  cost  of  the  property  at  the  dates  of  installation,  so  far 
as  such  dates  could  be  determined.     Re  Tutwiler   (Tenn.)  277. 

S>  Repi^odft(<ion  eoai  as  meatmre. 

Discussion  of  unsoundness  of  reproduction  cost  theory  during  period 
of  high  prices,  p.  314. 

11.  During  a  period  of  abm^rmally  high  prices,  the  fair  value  of 
a  property  for  rate-making  purposes  will  generally  fall  below  a  repro- 
duction estimate  based  upon  such  prices,  while  a  fair  value  under  the 
conditions  caused  by  the  high  prices  would  exceed  the  historic  cost 
of  a  plant  constructed  When  prices  were  low.  Tyrone  v.  Home  Elec- 
tric Light  &  Steam  Heating  Co.    (Pa.)   562. 

12.  To  be  of  any  use.  reproduction  cost  must  be  determined  as  i>f  a 
normal  time,  and  the  unit  cost  applied  thereto  should  extend  over  a 
hiifiicicnt  number  of  years  to  show  a  normal  trend  of  prices.  Potomac 
Klectric  Power  Co.  v.  Public  Utilities  Commission  (D.  C.  Sup.  Ct.) 
326. 

l:i.  Reproduction  cost  as  used  in  the  Wisconsin  Commission's  ap- 
praisal for  rate  making  is  not  the  cost  to  reproduce  the  plant  under 
present  conditions,  but  the  cost  of  reproducing  the  plant  at  average 
prices  prevailing  for  some  time  prior  to  the  appraisal  date.  Re  Milton 
&  M.  .hiiiction  Telcph.  Co.    (Wis.)    110. 

14.  Tlie  j)resent  abnormal  cost  of  reproducing  utility  property,  is 
not  controlling  in  fixing  a  rate  base  under  the  New  York  statute, 
where  such  increased  costs  are  not  reflected  in  the  market  value  of 
the  scctirifics  representing  the  property,  nor  in  the  amount  which 
could  l>e  realized  by  a  disorganization  of  the  property  and  a  sale  of 
the  constituent  elements.  Whitehead  v.  Niagara  Falls  Gas  &  E.  L.  Co. 
(N.  Y.  2d  Dist.)  264. 
P.U.R.1920C. 
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15.  The  Virginia  CommisRion  will  not  a^ee  to  a  valuation  basU 
which,  at  present  abnormal  prices,  would  be  grossly  unfair  to  the  pub- 
lic, and  which,  when  there  is  an  approach  to  normal  prices,  would 
be  disastrous  to  those  utilities  which  invested  large  amounts  at  war 
prices.     Re  Ruanokc  Water  Works  Co.    (Va.)    745. 

16.  Hie  CommisMion  is  in  error  in  failing  to  con8ider  any  element 
of  value  except  the  original  cOHt  of  construction  less  depreciation,  since 
a  fair  present  value  of  a  public  utility  cannot  be  determined  without 
full  and  proper  consideration  l)eing  given  to  the  cost  to  reproduce. 
State  Public  Utilities*  ComminHion  ex  rel.  Springfield  v.  SpringHeld  Gas 
&  E.  Co.   (111.  Sup.  Ctl)   640. 

4.  Book  value  as  tneanure* 

17.  Without,  in  any  way,  passing  upon  the  fair  value  of  the  prop- 
erty of  a  telephone  company,  the  Wisconsin  Commission  took  the 
book  value  as  a  basis  for  fixing  rates,  where  c*omputation,  based  on 
unit  values,  obtained  from  other  appraisals  indicated  a  value  con- 
siderably in  excess  of  the  book  value.  Re  Leeds  Farmers  Teleph.  Co. 
(Wis.)   1013. 

5.  Sale  pHee  an  measure, 

18.  Exchange  value  should  not  be  considered  by  the  Commission  in 
cstabliKliing  a  proper  valuation  as  a  basis  of  rate  making,  since  ex- 
change value  i^  determined  primarily  by  the  earning  power,  and  the 
more  unjusit  and  unreasonable  the  charge  made  by  the  utility,  the 
higher  the  exchange  value.  State  Pul))ic  Utilities  (Commission  ex  rel. 
Springfield  v.  Springfield  Cas  &  E.  Co.   (111.  Sup.  Ct.)   640. 

h.  Of   value   for  security   issues, 

19.  A  nonuseful  artificial  gas  producing  plant  of  a  natural  gas 
company  was  considenni  along  with  the  cith(*r  property  of  the  company 
as  a  basis  for  the  sale  of  security  issues.  Re  Kansas  City  Gas  Co. 
(Mo.)   41. 

IV,  Consideration  of  aet^rued  depreciation. 

Discussion  of  proper  treatment  of  accrued  depreciation  in  valuation 
proceeding!*,  p.  310. 

20.  In  a:)certaining  the  reproduction  cost  of  property,  deduction 
should  l)e  made  for  accrued  depreciation.  Pittsburgh  v.  Pittsburgh  R, 
Co.   (Pa.)   458. 

21.  The  mere  exclusion  of  property  not  used  and  useful,  in  render- 
ing natural  gas  service,  is  not  a  sufficient  deduction  to  cover  accrued 
depreciation,  since  accrued  depreciation  should  be  deducted  in  ascer- 
taining one  of  the  factors  to  be  used  as  a  basis  for  fixing  fair  present 
value.  Re  Kansas  City  Oas  Co.  (Mo.)  41. 
1M.R.1920C. 
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F.  Conslderaiian  of  appreciation  in  value. 

22.  Although  a  utility  is  ordinarily  entitled  to  the  benefit  of  any 
increaae  in  the  value  of  its  property  since  it  was  acquired,  this  is  not 
true  where  the  property  has  increased  so  enormously  in  value  as  to 
render  a  rate  permitting  a  reasonable  return  upon  such  increased  value, 
unjust  to  tho  public.  State  Public  Utilities  Commission  ex  rel.  Spring- 
field V.  Springfield  Gas  &  K.  Co.   (111.  Sup.  Ct.)  640. 

23.  The  rule  of  giving  to  the  owner  the  increment  of  value  and 
subjecting  him  to  the  loss  in  value,  nhould  be  invoked  under  reasonable 
and  normal  conditions.     Re  Utah  Gas  &  Coke  Co.  (Utah)   854. 

24.  ITie  average  price  level  from  1013  to  1017  was  held  to  reflect 
the  increment  of  value  justly  accruing  to  a  gas  company's  property  by 
reason  of  the  upward  trend  of  prices  to  existing  levels.  Re  Utah  Gas 
&  Coke  Co.  (Utah)  854. 

YI.  Consideration  to  he  given  to  location  of  plant, 

25.  A  utility  plant  should  not  be  valued  only  at  the  "scrap  value" 
for  rate- making  purposes,  on  the  theory  that  it  is  located  on  municipal 
property  and  may  have  to  be  removed  at  the  expiration  of  an  existing 
contract.     West  Winfield  v.  Senif  (>r.  Y.  2d  Dist.)  82. 

F//.  Nonptiystcal  elenientB  affecting  value. 
a.  €>verhead  expenses. 

1,  CoHt  of  promoting  and  financing, 

26.  The  cost  of  financing  is  not  an  item  which  can  be  carried  into 
the  fixed  capitalization  of  a  utility.  Pittsburgh  ▼.  Pittsburgh  R.  Co. 
(Pa.)  458. 

27.  The  disallowance  of  a  claim  for  hypothetical  "compensation  to 
conceivers"  is  properly  disallowed  in  a  valuation  for  rate  making  where 
there  is  no  evidence  that  any  cost  was  actually  incurred  for  such 
services.  Potomac  Electric  Power  Co.  v.  Public  Utilities  Commission 
(P.  C.  Sup.  Ct.)  320. 

JSP.  Engineering  and  superintendence, 

28.  In  a  valuation  for  rate  making,  allowances  should  be  made  for 
the  expense  of  administratioti  and  superintendence  during  construction, 
and  interest  on  money  during  construction.  Re  Mission  Range  PoAver 
Co.   (Mont.)   56. 

3.  Organization  expenses. 

29.  The  amount  of  stock  of  a  power  company  issued  to  the  owners 
of  practically  the  entire  stock  of  the  company,  who  were  also  its 
directors  under  the  head  of  preliminary  and  organization  expenses,  wa:^ 
P.U.R1920C. 
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properly  disallowed  where  it  did  not  appear  that  the  services  were  of 
value,  and  it  appearing  that  the  promoters  were  aotiiig  in  a  fiduciary 
capacity.  Potomac  Electric  Power  Co.  v.  Public  Utilities  Commission 
(D.  C.  Sup.  Ct.)  326. 

b,  Uittcounl  on  tie€'urHieit  and  brokeraoe, 

.')(>.  Bond  discount  should  not  be  capitalized,  since  this  in  effect  is 
simply  the  capitalization  of  the  utility's  lack  of  credit.  Re  United 
Pub.  Service  Co.   (Ind.)   660. 

31.  Unamortized  debt-discount  and  expense  is  not  a  proper  item 
for  allowance  in  the  capital  account  in  a  valuation  for  rate  naking. 
Potomac  Klectric  Power  Co.  v.  Public  Utilities  Commission  (D.  C.  Sup. 
Ct.)   326. 

VIII.  Items  and  expenses  ehargeahle   to  nrpital, 

32.  While  as  a  general  proposition,  investment  in  incomplete  con- 
struction should  not  be  included  in  the  rate  base,  this  element  should 
be  given  consideration,  where  a  long  time  had  expired  between  the 
time  that  the  application  had  been  filed  and  the  decision  rendered.  Re 
United  Fuel  Gas  Co.  (W.  Va.)  583. 

33.  The  estimated  cost  of  extensions  of  a  water  company's  plant  or- 
dered by  the  Commission  to  protect  life  and  property,  should  be  capi- 
talized, and  the  company  entitled  to  earn  a  return  thereon,  when  such 
extensions  will  be  unprofitable  in  themselves  and  of  benefit  to  all  tliu 
consumers.     Re  Roanoke  Water  Works  Co.  (Va.)   745. 

34.  The  Pennsylvania  Commission,  in  valuing  the  property  of  a 
street  railway  company,  took  into  consideration  consolidation  costs 
actually  paid  by  the  company.  Pittsburgh  v.  Pittsburgh  R.  Co.  (Pa.) 
458. 

IX.  Valuation  of . particular  kinds  of  tangible  property. 

a.  Property  not  ust^d  or  useful. 

Discussion  of  propriety  of  allowance,  as  part  of  rate  base,  street 
railway  property  superseded  while  utility  was  operating  under  con- 
tract with  municipalit}^  p.  283. 

3.'».  Real  estate,  acquired  by  a  street  railway  company  and  trans- 
ferred to  an  electric  power  company,  but  never  used  except  for  the- 
1)eneiit  of  the  street  railway  company,  should  not  be  included  as  part 
of  the  cost  of  the  plant  of  the  power  company.  Potomac  Ekvtric 
Power  Co.  v.  Public  Utilities  Commission   (D.  C.  Sup.  Ct.  I  326. 

36.  The  amount  paid  in  stock  of  a  power  company  for  certain  water 
rights  transferred  to  it  by  an  electric  railway  company  was  properly 
disallowed  as  part  of  the  original  cost  of  the  power  company's  prop- 
erty, where  it  appeared  that  lx)th  companies  were  controlled  by  the 
same  boards  of  directors,  and  there  was  no  evidence  that  the  water 
rights  had  been  used  or  would  ever  be  used  for  the  purposee  of  the 
r.U.R.1920C. 
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power  company,  and  the  natural  value  thereof  was  problematical.  Po- 
tomac Klectric  Power  Co,  v.  Public  Utilities  Commission  (D.  C.  Sup. 
Ct.)    3-26. 

5.  Propertff  paid  for  out  of  earnings. 

37.  In  valuing  the  property  of  a  public  utility,  consideration  mu«t 
be  given  to  money  available  as  dividends,  which  had  been  invested  in 
the  plant  and  devoted  to  tlie  service  of  the  public.  Reed  v.  China 
Telcph.  Co.    (Me.)    386, 

c.  Landt%, 

38.  A  utility  is  entitled  to  capitalize  its  useful  real  estate  at  the 
present  market  value  although  that  is  in  excess  of  the  original  cost. 
Whitehead  v.  Niagara  Falls  Gas  &  E.  L.  Co.  (N.  Y.  2d  Dist.)  264. 

4 

X.  Valuation   of  pariirular  Iclndu  of  intangible  property. 

J  a.  Going  value. 

Discust^ion  of  elements  (H>nstituting  going  value,  p.  482. 

39.  it  is  tlie  duty  of  the  Pennsylvania  (.ommission  in  determining 
fair  value,  to  make  due  allowance  for  going  value.  Pittsburgh  v.  Pitts- 
burgh R.  Co.   (Pa.)  438. 

40.  In  a  valuation  for  rate  making,  an  allowance*  should  be  made 
for  breaking  in  the  property  and  attaching  the  busint^itn,  and  other 
development  co.nts.     Re  Mission  Range  Power  Co.   (Mont.)   56. 

41.  llie  cost  of  developing  a  utility  business  measured  by  early 
losses  is  to  be  capitalized  only  in  a  case  in  which  the  company  has 
established  its  business  and  is  earning  a  fair  return,  for  otherwise 
the  less  the  success  of  the  company  the  greater  would  l)ecome  its  esti- 
mated value  for  rate-making  purposes.  West  Winfield  v.  Senif  (N. 
Y.  2d  Dist.)  82. 

42.  Tlie  hypothetical  cost  of  developing  the  business  is  properly 
disallowed  in  a  valuation  for  rate  making  in  the  absence  of  evidence 
that  such  costs  were  incurred.  Potomac  Klectric  Power  Co.  v.  Public 
Utilities  Commission   (D.  C.  Sup.  Ct.)   326. 

43.  A  public  guaranty  is  not  behind  a  public  utility  in  such  wise 
that  the  public  can  be  called  upon  to  make  good  losses  of  the  utility 
without  regard  to  their  cause.  Whitehead  v.  Niagara  Falls  (Jas  d:  K. 
L.  Co.   (X.  V.  2d  Dist.)   264. 

44.  A  utility  will  not  be  allowed  to  capitalize,  as  going  value,  its 
annual  losses,  where  it  had  not  been  able  to  bring  its  business  to  a 
successful  basis  for  a  period  of  eighteen  years.  Whitehead  v.  Niagara 
Falls  Gas  &  K.  L.  Co.  (X.  Y.  2d  Dist.)  264.' 

4.~i.  A   value  for   rate-making  purposes   fixed  by  the  Commission   is 

•  against  the  manifest  weight  of  evidence,  Avlicre  it  does  not  include  an 

clement  of  going  value,  since  tliis  element  is  always  present  in  every 

assembled   and   establi.-^lied   plant   doing    bui^iness   and   earning   money. 

r.U.R.1020C. 
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Htate  Publir  Utilities  ComniisRioii  ex  rel.  Springfield  v.  Springfield  Gas 

&  K.  Co.   (III.  Sup.  Ct.)   640. 

46.  The  court  will  not  substitute  its  opinion  for  that  of  the  Com- 
mission upon  the  subject  of  going  value,  if  the  Commission  has  consid- 
ered this  element  in  reaching  its  decision.  State  Public  Utilities  Coni- 
niisHion  ex  rel.  Springfield  v.  Springfield  Gas  &  E.  Co.  (ID.  Sup.  Ct.)  640. 

47.  To  the  cost  of  reproduction  less  depreciation  of  a  natural  gas 
conipanvV  pro))erty,  10  per  cent  was  added  for  intangibles  including 
going  value.     He  Kansas  City  (ras  Co.   (Mo.)   41. 

h.  Fram^Uies, 

48.  Franchises  which  are  obtained  from  the  state  are  not  property 
devoted  to  the  public  use  upon  the  value  of  which,  the  utility  is 
entitled  to  a  return  from  the  rates  charged  for  service.  Bronx  Gas  & 
K.  Co.  V.  Public  Service  Commission   (N.  Y.  App.  Div.)  788. 

4!>.  The  only  allowance  that  can  be  made  for  a  franchise  in  the 
valuation  of  utility  property  for  rate  making,  is  for  what  has  actually 
b(H^n  expended  in  securing  it.    Re  Mission  Range  Power  Co.  ( Mont. )  56. 

50.  Easements  in  the  public  streets  in  the  nature  of  franchises  should 
not  be  capitalized  in  a  valuati<m  for  rate  making  where  they  co8t  the 
company  nothing.  Potomac  Electric  Power  Co.  v.  Public  Utilities  Com- 
mission  (D.  C.  Sup.  Ct.)  326. 

c.  WaUtr  rights. 

51.  In  the  valuation  of  a  hydroelectric  company's  property  for  rate 
making,  the  capitalisation  of  a  water  right  at  $17,000,  was  held  rea- 
sonable.   He  Mission  Itange  Power  Co.   (Mont.)  66. 

d.  yatural  gas  leaseholds* 

Discussion  of  dangers  of  assigning  exorbitant   values  to  natural 
gas  leaseholds,  p.  603. 

52.  Assuming  that  the  appreciation  in  value  of  natural  gas  lease- 
holds should  be  considered  in  a  valuation  for  rate  making,  estimates 
of  such  appreciated  value  must  be  rejected,  when  based  upon  market 
value  which  is  determined  by  the  rate  of  return,  or  upon  earnings,  when 
the  reasonableness  of  the  return  is  in  question.  Re  United  Fuel  Gas 
Co.   (W.  Va.)  683. 

53.  A  natural  gas  company  is  not  entitled  to  an  allowance  for  ap- 
preciation in  value  of  a  natural  gas  leasehold  due  to  the  discovery 
of  large  quantities  of  gas.  especially  in  cases  where  the  increase  claimed 
is  so  enormous  as  to  render  it  necessary  to  increase  unreasonably  the 
rates  to  the  public,  should  such  value  be  recognized.  Ke  United  Fuel 
Gas  Co.  (W.  Va.)  583. 

54.  To  place  a  large  value  upon  undeveloped  natural  ga**  lease- 
holds is  to  invade  the  realms  of  uncertainty  and  conjecture.  Re  United 
Fuel  Gas  Co.   (W.  Va.)   583. 
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VAI.UE. 

Apportionnif^nt  of,  see  Apportionment. 
Fair  value  as  basis  of  return,  see  Return,  7-10. 
Value  of  property  as  limiting  amount  of  securities,  see  Skcubitt 
Issues,  4-7. 

VAI.VE  OF  SERVICE. 

Number  of  telephone  sub8orii)ers  as  affecting  value  of  service,  see 

Rates,  77. 
Increase   in   telephone   rates  as  decreasing  number  of   subscribers 

and  value  of  service,  see  Reix*«n,  40. 

Annotation  on  value  of  bervice  as  factor  to  be  considered  in  fixing 
return,  p.  546. 

VIRGINIA. 

Statutory    powfr    of    Commission    to   change   franchise    rates,    see 

Rates,  14. 
Virginia  ( OniniiKsion  si»  not  passing  upon  question  of  salaries  as 

l)etween  stockholders  and  officers,  see  Return,  5. 
Virginia  Commission  as  not  basing  return  upon  capitalization  or 

bond  discount,  see  Return,  8. 

WAIVER. 

Effect  of  waiver  by  municipality  of  street  railway  franchise,  see 
Rates,  63. 

WAR. 

Effect  of  order  of  government  suspending  construction  work  during 

war,  see  Cbrtificates  of  Convenience  and  Necessity,  3. 
Excess  profit  tax  as  a  charge  to  operation,  see  Return,  25. 

WASHIHGTOH. 

Policy  of  Commission  to  protect  investment,  see  BintTUf,  ft 

WATER. 

Illegality  of  operation  of  water  companies  without  certificate  of 
convenience,  see  Certikicates  of  Convenience  and  Necessity, 
4. 

Depreciation  of  water  plant,  see  Depreciation,  13. 

Water  plant  operated  at  cost  as  a  public  utility,  see  Public  Utili- 
ties, s: 

Mutual  water  company  as  public  utility,  see  Pttblic  Utilities,  7. 

Power  of  Maine  (.'ommission  to  compel  water  company  to  furnish 
water  at  statutory  rates,  see  Rates,  6. 

Increased  rates  for  increased  water  facilities  causing  increase  in 
cost  of  pumping,  see  Rates,  94. 

Rates  for  tire  protection,  see  Rates,  95,  96. 

Purity  of  water  as  affecting  rates  for  domestic  use,  see  Rates,  97. 

Impure  watipr  as  affecting  meter  charge,  see  Rates,  98. 
P.U.R.1920C.  74. 
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WArKR—contintted. 

rteasonablencjiis  of  return  of  water  company,  see  RETU»!ff,  65. 
Extenstion  of  water  service,  see  Sebvice,  50. 

Rule  that  water  will  be  furnished  only  upon  application  of  owner  of 
property  served,  see  Sekvice,  51. 

Annotation  on  depreciation  of  water  jtlant,  p.  511. 

Annotation  on  water  raten,  p.  781. 

Annotation  on  reawmableneiis  of  return  of  water  company,  p.  552. 

WATERS  AND  WATBR  RIGHTS. 

Valuation  of  water  rights,  aee  V'at.I'ATion,  51. 

WHOLESAI^. 

Power  of  Comminnion  to  rejnilate  wholesale  service  of  gas  notwith- 
standing contract,  nee  Coxstitittional  Law,  10. 

Wholesale  rate  at  leas  than  cost  as  discriminatory,  see  Discrimi- 
nation, 6. 

WIRES  AND  CABI«ES. 

Grant  of  certificate  of  convenience  for  construction  of  electric  trans- 
mission line  and  not  approval  of  methml  bj-  which  service  may 
be  rendered,  see  ('krtificatf:.s  of  Convenience  and  Nkckssitt, 
9. 

Commission  to  pass  upon  legal  right  to  ccmstruct  electric  transmis- 
sion line  in  passing  upon  method  of  construction,  see  Commis- 

SION8,  4. 

Jurisdiction  of  Commission  over  wiring  of  houses  by  electric  com- 
pany, see  Commissions.  7,  8. 
Construction  of  transmission  line,  see  Klkctbicitt,  2,  3. 
Protection  of  electric  wires  in  iron  conduits,  see  Servjck.  27. 
Electric  service  by  means  of  transmission  line,  see  Service,  30,  32. 

WIRIHG. 

Discrimination  by  electric  company  in  refusing  to  turn  on  current 
before  wiring  of  houses  is  approved,  see  Discrimination,  20. 

WISCONSIN. 

Kffective  date  rate  schedule,  see  Kates,  38. 

Definition  of  term  reproduction  cost  as  used  by  Wisconsin  Commis- 
sion, see  Valuation,  13* 

ZONES. 

Telephone  zone  rate  as  discriminatory,  see  DiaoaiiciNATXOir,  16. 
Street  railway  zone,  see  Rates,  64-69. 
P.U.K.1920C. 
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